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1.  LIABILITY  OP  A  MUNICIPAL  CORPORATION  FOR  FAILING  TO 
REPAIR  PUBLIC  WORKS  ACCORDING  TO  THE  CONDITIONS  OF 
A  GRANT  OP  FRANCHISES. 

Henlet  v.  The  Mayor  and  Burgesses  of  Lyme  Regis.* 

In  the  Court  of  Common  Pleas,  1828. 

Right  Hon.  Sir  William  Draper  Best,  Kt.,  Lord  Chief  Justice. 
Sir  James  Allan  Park,  Kt.,     | 
"    James  Burbouqh,  Kt.,         Y  Judges. 
Hon.  Stephen  Gaselbe,  Kt.,  J 

In  the  Court  of  King's  Bench,  1832. 

Chakles  Lord  Tenterdbn,  Chief  Justice. 
Sir  Joseph  Littledalb,  Kt., 

"   James  Parke,  Kt, 

"   William  Elias  Taunton,  Kt., 

"   John  PAXTESoir,  Kt., 


Judges. 


*  Reported  5  Bing.  91 ;  3  Moo.  &  P.  278 ;  in  error  to  King's  Bench,  3  Barn.  &  Add.  77 ;  In  the 
House  of  Lords,  2  CI.  &  Fin.  331;  1  Bing.  N.  C.  222;  8  Bli.  (N.  R.)  690;  1  Scott.  29. 
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Statement  of  the  Case. 


In  the  House  ^  Lords,  1834.* 

1.  Iiiability  to  repair  arising  &om  Acceptance  of  Grant— An  individual  who  has 

suffered  loss  in  consequence  of  the  decay  of  sea-walls,  which  a  corporation  is  directed 
to  repair  under  the  terms  of  a  grant  from  the  crown  conveying  a  borough  and  pier  or 
quay,  with  tolls,  to  the  corporation,  may  sue  the  corporation  for  damages. 

2.  'Want  of  Funds  no  Defence.  —  In  such  a  case,  evidence  of  want  of  funds  wherewith  to 

make  the  repairs  is  no  defence,  and  evidence  thereof  will  not  be  heard. 

Case,  for  neglect  to  repair  sea-walls,  per  quod,  etc.  At  the  Dor- 
chester Spring  Assizes,  1828,  before  Littledale,  J.,  after  the  evidence 
had  been  gone  through,  a  verdict  was,  by  consent  of  counsel  on  both 
sides,  taken  for  the  plaintiff  on  the  two  first  counts  of  the  declaration. 
These  counts,  characterized  by  absurd  prolixity  and  repetition,  are  set 
out  more  or  less  at  length  in  the  different  reports  of  the  case ;  but  as 
their  substance  is  given  with  quite  sufficient  fulness  to  an  understand- 
ing of  the  questions  of  law  decided  in  the  case,  in  the  opinion  of  Mr. 
Justice  Best,  and  in  the  question  propounded  by  the  lords  to  the 
judges,  as  hereafter  given,  they  will  be  omitted  here.  The  remaining 
counts,  on  which  a  verdict  was  taken  for  the  defendants,  alleged  the 
liability  to  repair  as  accruing  ratione  'tenuroe. 

Merewether,  Serjt.,  moved  for  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  judgment  should  not  be  arrested  on  the  two  first 
counts,  chiefly  on  the  ground  that  the  defendants'  obligation  to  re- 
pair the  sea-walls,  being  imposed  by  the  letters-patent  of  Charles  I., 
the  crown  alone  could  take  advantage  of  a  breach  of  the  conditions  of 
that  instrument ;  that  the  plaintiff,  a  mere  stranger  to  the  deed,  could 
claim  no  right  under  it;  that,  although  an  individual  might  sue  a 
public  officer  for  the  neglect  of  a  duty,  the  performance  of  which  the 
individual  might  claim  of  common  right,  without  any  grant,  yet  that 
where  a  person  could  never  have  obtained  a  given  benefit  except  as 
resulting  incidentally  from  a  contract  between  the  crown  and  its 
grantee,  the  loss  of  that  benefit  was  not  a  wrong  for  which  he  could 
claim  any  redress  by  action. 

A  rule  nisi  having  been  granted,  Wilde,  Serjt.,  showed  cause. 
The  defendants,  by  the  acceptance  of  the  grant  from  the  crown,  upon 
condition  of  keeping  up  the  sea-waUs,  and  also  as  owners  and  occupiers 
of  the  soil,  as  alleged  in  the  first  count  of  the  declaration,  are  liable, 

*  The  following  judges  of  the  common-law  courts  besides  Lord  Denman  attended  in  the 
House  when  the  case  was  argued,  viz. :  Chief  Justice  Tindal,  Mr.  Justice  Park,  Mr.  Baron 
Bayley,  Justices  Bosanquet,  Gaselee,  Taunton,  J.  Parke,  Patteson,  and  Alderson,  and  Barons 
Vaughan,  and  Gurney. 
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ratione  tenurm,  to  repair  those  walls ;  and  any  individual  who  suffers 
by  their  neglect  is  entitled  to  sue  them  for  damages.' 

Taddy  and  Merewether,  Serjts.,  were  heard  in  support  of  the  rule.^ 

Cur.  adv.  vuU. 

Best,  C.  J.  —  It  appears  by  the  first  count  of  the  declaration  in  this 
case  that  the  defendants  are  the  grantees  of  the  borough  of  Lyme, 
and  of  the  market,  and  of  certain  tolls  and  dues  arising  from  the  pos- 
session of  a  pier  or  cob ;  and  it  appears,  by  a  public  act  of  Parliament 
relating  to  the  borough  of  Lyme,  that  these  tolls  and  dues  the  corpo- 
ration of  Lyme  have  had  from  all  time,  at  least  as  far  as  legal  memory 
can  go ;  but  a  verdict  haa  been  found  for  the  defendants  on  all  the 
counts  which  charge  them  with  being  liable  to  repair  ratione  tenures; 
and  a  verdict  has  been  found  for  the  plaintiff  only  upon  two  counts, 
one  of  which  charges  that  these  tolls  (which,  it  appears  from  the  dec- 
laration, were  in  the  crown  before  the  granting  of  the  last  charter,  and 
had  been  granted  before  to  the  town  of  Lyme,  on  different  terms)  were, 
in  the  time  of  Charles  I.,  granted  to  the  town  of  Lyme,  together 
with  the  borough,  the  right  of  digging  stones  upon  the  shore,  and 
certain  other  rights  which  it  is  unnecessary  to  enumerate.  And  then 
comes  that  on  which  this  question  arises,  and  which  is  the  condition 
on  which  the  grant  was  made:  "That  the  corporation  of  Lyme  and 
their  successors,  all  and  singular  the  buildings,  banks,  sea-shores,  and 
all  other  mounds  and  ditches  within  the  aforesaid  borough  of  Lyme, 
or  to  the  aforesaid  borough  in  any  wise  belonging  or  appertaining,  or 
situate  between  the  same  borough  and  the  sea,  and  also  the  said  build- 
ing then  called  the  pier,  quay,  or  the  cob,  at  their  own  costs  and  ex- 
penses, thenceforth  from  time  to  time  forever  should  well  and  suffi- 
ciently repair,  maintain,  and  support,  as  often  as  it  shopld  be  necessary 
or  expedient."  Then  it  is  stated  "  that  before  the  committing  of  the 
grievances  in  question,  divers  messuages  and  cottages,  and  buildings, 
and  divers  closes  of  land,  with  the  appurtenances  in  the  borough  afore- 

1  Eexr.  Kerrison,  SMau.  &Sel.527;  Bus-  819;   Oallia,  115;   Charnley  v.   WInstanlej, 

sell  V.  The  Men  ol  Devon,  2  Term  Eep.  667;  6  East,  266;  Perreau  v.  Sevan,  S  Barn.  & 

ante,  p.  575;  Popham  v.  The  Prior  of  Brea-  Cress.  284. 

more,  11  Hen.  IV.,  82, 83 ;  Stelnson  v.  Heath,  3  2  They  referred  to  Eex  v.  Great  Brongh- 

Lev.  400;lEoll.  Abr.  104,pl.l,2;  UHen.IV.,  ton,  6  Burr.  2702;  Eex  v.  Sheffield,  2  Term 

82,  83;  Com.  Dig.,  tit.  "Action  on  the  Case  Eep.  HI;  Star  v.  Eookesby,  1  Salt  S38;  Eex 

for  Negligence,"  A,  3;  Yielding  ».  Fay,  Cro.  v.  Mayor  of  Stratford,  U  East,  348;  Eexc. 

Eliz.  569;  11  Hen.  VTL,  lol.  13,  pi.  3;  12  Hen.  Kerrison,  1  Man.  &  Sel.  435;  2  Inst.  219,c.  31; 

Vn.,  fol.  18;    CalllB,    118;    The   Mayor   of  Eex ».  The  Earl  of  Exeter,  6  Term  Eep.  373; 

Lynn  v.  Turner,  Cowp.  87;  Greasly  v.  Cod-  Eose  v.  MUes,  1  Man   &  Sel.  101;  Callie,  115; 

ling,  2  Bing.  263 ;  Peter  v.  Kendal,  6  Bam.  Keighley's  Case,  10  Eep.  139;  1  EoU.  Abr., 

&  Cress.  703;  Payne  v.  Eogers,  J  H. Black.  tit.  "Condition,"  p.  407. 
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said,  were  in  the  possession  and  occupation  of  divers  persons,  as  ten- 
ants thei'eof  respectively  to  the  plaintiff,  the  reversion  thereof  then  and 
still  belonging  to  the  plaintiff ;  all  which  said  several  messuages,  cot- 
tages, buildings,  and  closes  of  land,  with  the  appurtenances,  before 
and  at  the  times  of  the  committing  of  the  several  grievances  by  the 
said  defendants,  were  abutting  on  or  near  the  sea-shore  there ;  that 
before  and  at  the  time  of  sealing  of  the  said  letters-patent,  and  accept- 
ance thereof  as  aforesaid  by  the  said  mayor  and  burgesses,  and  also  at 
the  time  of  the  committing  the  several  grievances,"  — so  that  this  alle- 
gation relates  not  only,  as  it  was  supposed  at  the  bar,  to  the  time  of 
committing  the  grievances,  but  to  the  time  of  granting  the  letters- 
patent, —  "as  well  divers  buildings,  banks,  sea-shores,  and  mounds 
had  been  and  were  respectively  standing  and  being  within  the  borough 
of  Lyme  Regis  aforesaid,  and  were  belonging  and  appertaining  to  the 
said  borough,  and  divers  other  buildings,  etc.,  situate,  and  between  the 
said  borough  and  the  sea-shore,  then  and  there  constituted  and  formed, 
and  were  a  protection  and  safeguard,"  —  that  is,  at  the  time  of  the 
letters-patent,  —  "  and  still  of  right  ought  to  form  and  be  a  protection 
and  safeguard  to  the  messuages,  cottages,  buildings,  and  closes  of  land, 
with  the  appurtenances,  and  then  and  there  to  have  hindered  and  pre- 
vented, and  still  of  i-ight  ought  to  hinder  and  prevent,  the  sea,  and  the 
waves  and  waters  thereof,  from  running  or  flowing  in  upon,  against,  or 
over  the  said  several  messuages,  cottages,  buildings,  and  closes  of  land 
aforesaid;  all  which  buildings,  banks,  sea-shores,  and  mounds  the 
said  defendants,  at  the  times  of  the  committing  the  grievance,  were, 
under  and  by  virtue  and  in  pursuance  of  the  letters-patent,  and  the 
acceptance  thereof,  liable,  and  at  their  own  proper  costs  and  charges, 
sufliciently  to  repair."  Then  the  first  count  goes  on  to  state  that,  in 
breach  of  this  duty,  they  permitted  these  sea-banks,  sea-walls,  mounds, 
etc.,  to  be  prostrate,  ruinous,  and  decaj'6d,  so  that  the  sea  came  in 
and  overran  the  ground,  and  overran  the  cottages  which  were  stand- 
ing on  the  ground,  and  did  the  mischief  which  is  the  subject  of 
complaint. 

Now,  it  has  been  insisted,  in  the  first  place,  that  the  plaintiff  claims 
a  degree  of  protection  which  the  eharter  does  not  give  him.  I  think 
there  is  no  foundation  for  that  argument,  for  the  charter  was  given 
expressly  for  the  purpose  of  protecting  the  land ;  the  walls  which  the 
corporation  were  to  keep  up  for  that  purpose  have  been  suffered  to 
become  in  such  a  state  of  ruin  that  they  were  incapable  of  protecting 
the  land,  and  consequently  the  houses  put  on  the  land  have  suffered ; 
the  plaintiff,  therefore,  does  not  make  a  larger  claim  to  protection  than 
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he  is  warranted  to  make  under  the  grant,  provided  he  is  entitled  to  any 
protection  under  that  grant. 

It  is  next  insisted,  the  crown  probably  might  have  a  right  to  com- 
plain, but  that  an  individual  cannot  maintain  an  action  for  any  injury 
he  has  sustained  from  the  corporation  of  Lyme  not  having  fulfilled  the 
trusts  which  the  crown  reposed  in  them  at  the  time  of  the  granting 
this  borough ;  or,  rather,  not  having  executed  the  duty  which  was  the 
consideration  of  the  grant. 

Now,  I  take  it  to  be  perfectly  clear  that  if  a  public  oflScer  abuses  his 
office,  either  by  an  act  of  omission  or  commission,  and  the  consequence 
of  that  is  an  injury  to  an  individual,  an  action  may  be  maintained 
against  such  public  officer.  The  instances  of  this  are  so  numerous 
that  it  would  be  a  waste  of  time  to  refer  to  them. 

Then,  what  constitutes  a  public  officer?  In  my  opinion,  every  one 
who  is  appointed  to  discharge  a  public  duty,  and  receives  a  compen- 
sation, in  whatever  shape,  whether  from  the  crown  or  otherwise,  is 
constituted  a  public  officer. 

Bishops,  certainly,  are  paid  by  the  crown,  not  in  money,  but  by 
estates  which  have  been  granted  to  them ;  and  in  consequence  of  the 
grant  of  such  estates,  certain  duties  have  been  imposed  on  the  bishops,  — 
such,  for  instance,  as  holding  ecclesiastical  courts.  Does  any  man 
doubt,  if  a  bishop,  by  neglect  to  hold  an  ecclesiastical  court,  prevents 
an  individual  from  obtaining  a  probate  of  a  will,  by  which  he  sustains 
an  injury,  an  action  might  be  maintained  against  such  bishop  for  the 
consequence  of  that  neglect?  Clergymen  are  public  servants  to  a  cer- 
tain extent,  although  undoubtedly  they  are  not  paid  by  the  public. 
The  emoluments  which  they  receive  have  not  been  derived  from  the 
public;  they  have  been  derived  from  the  owners  of  particular  lands, 
who  have  endowed  them  with  the  glebe  or  titles  which  they  possess ; 
yet  they  have  duties  cast  on  them  as  the  consequence  of  the  tenure  of 
those  lands  and  titles,  —  such  as,  for  instance,  to  administer  the  sacra- 
ment ;  and  it  has  been  decided  that  if  a  clergyman  refuse  to  administer 
the  sacrament  to  a  man,  who  is  thereby  prejudiced  in  his  civil  rights,  an 
action  is  maintainable  against  the  clergyman.  So,  if  a  clergyman  were 
to  neglect  to  register  a  person  brought  to  be  baptized,  and  in  conse- 
quence of  that  such  person  should  lose  an  estate,  does  any  man  doubt 
an  action  could  be  maintained  against  him  ?  If  the  Bank  of  England 
refuse  to  transfer  stock,  an  action  may  be  maintained  against  them. 

Lords  of  manors  hold  courts,  which  courts  they  are  oblio-ed  to  hold 
as  one  of  the  considerations  on  which  the  lands  have  been  granted  to 
them.     If  a  lord  of  the  manor  were  to  refuse  or  neglect  to  hold  a  court, 


NON-EEPAIK   OF   PUBLIC   WORKS.  631 

In  the  Common  Pleas  —  Opinion  of  Best,  C.  J. 

by  which  a  copyholder  should  be  prevented  from  having  admission  to 
his  copyhold,  does  any  man  doubt  an  action  could  be  maintained  against 
«uch  lord  ? 

It  seems  to  me  that  all  these  cases  establish  the  principle  that  if  a 
man  takes  a  reward,  whatever  be  the  nature  of  that  reward, —  whether 
it  be  in  money  from  the  crown,  whether  it  be  in  land  from  the  crown, 
whether  it  be  in  lands  or  money  from  any  individual,  —  for  the  discharge 
of  a  public  duty,  that  instant  he  becomes  a  public  officer ;  and  if  by 
any  act  of  negligence,  or  any  act  of  abuse  in  his  office,  any  individual 
■sustains  an  injury,  that  individual  is  entitled  to  redress  in  a  civil  action. 
If  that  be  so,  then  it  is  quite  clear  that  the  plaintiff  in  this  case  is 
■entitled  to  maintain  this  action.  The  plaintiff  may  say  to  the  corpora- 
tion, "You  have  a  compensation  from  the  crown  for  discharging  the 
duty  which  you  have  neglected  to  discharge,  and  in  consequence  of 
that  neglect  I  have  sustained  an  injury;  I  am,  therefore,  entitled  to 
have  a  compensation  from  you." 

But  it  has  been  argued  that  this  only  applies  to  acts,  and  not  to  mere 
•omission.  That  argument  cannot  be  sustained,  because,  in  the  case 
which  has  been  referred  to  from  Cowper,  the  thing  complained  of  was 
a  mere  omission,  or  negligence.  I  should  say,  therefore,  that  whether 
the  king  ever  was  bound  to  keep  up  these  sea-walls  or  not,  the  king 
having  thought  proper  to  make  the  grant  for  the  benefit  of  the  public 
■{for  it  cannot  be  supposed  that  the  king  made  this  grant,  that  the  good 
men  of  Lyme  should  expend  the  dues  so  granted  either  for  their  indi- 
vidual advantage  or  in  feasting),  the  instant  they  accepted  it  for  the 
benefit  of  the  public,  they  took  on  themselves  the  responsibility  of  dis- 
charging those  duties  to  the  public  which  it  is  expressly  declared  they 
were  to  discharge  at  the  time  they  accepted  the  borough ;  and,  having 
neglected  them,  they  have  become  responsible.  That  would  be  my 
opinion,  even  if  I  should  be  satisfied  that  the  king  never  was  bound  to 
repair  these  walls ;  but  I  am  convinced  that  the  king  was  bound  at  one 
time  to  repair  these  walls,  and  that  the  king  has  shifted  the  liability 
which  belonged  to  him  upon  those  to  whom  he  has  granted  the  estate. 

Now,  if  the  king  was  bound  to  repair  the  walls,  and  has  granted  an 
estate  to  a  person  on  condition  that  he  shall  do  it,  no  man  can  doubt 
that  this  is  a  binding  and  valid  condition.  A  man  who  is  bound  to  do 
certain  acts  by  reason  of  the  tenure  of  certain  property,  if  he  grants 
that  property,  or  any  part  of  it,  maj'  make  it  a  condition  of  his  grant  or 
his  lease  that  the  grantee  or  lessee  shall  do  that  which  he  was  bound 

to  do. 

I  do  not  mean  to  state  that  the  king,  by  his  general  prerogative,  was 
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bound,  out  of  any  funds  which  belonged  to  him,  to  repair  the  sea-wall. 
He  never  was  so  bound.     The  king,  by  his  prerogative,  as  will  be  found 
in  every  book  on  the  prerogative  of  the  crown,  is  bound  to  take  care  to 
guard  and  to  protect  the  shores  and  lands  adjoining  the  sea  from  being 
ovei-flowed  by  the  sea;    he  is  to  discharge  that  duty  as  it  was  dis- 
charged before  the  statute  of  Henry  VIII.,  by  issuing  commissions  and 
making  ordinances,  —  which  we   find   he   certainly  was   in  the   habit 
of  making,  before  the  statute  of  Henry  VIII.,  —  calling  on  persons 
who  had  lands  near  the  sea  to  do  their  duty  in  protecting  their  own 
lands  and  the  lands  of  others  from  the  incursions  of  the  sea.     But  it 
appears  here  that  the  king  was  the  owner  of  the  lands  of  the  town  of 
Lyme ;  for  it  appears  on  this  record  that  the  king  granted  the  borough 
of  Lyme.    Then,  although  the  king  might  not  have  all  the  demesne  lands 
in  the  town  of  Lyme  at  the  time  of  the  grant,  yet  there  is  ground  to 
presume  that  the  king,  at  some  time,  was  owner  of  all  the  land  in  the 
town  of  Lyme ;  for  the  Court  of  King's  Bench  held,  in  the  case  of  Lord 
Pelham  v.  Pickersgill,^  if  you  show  that  a  party  is  lord  of  a  manor,  you 
may  upon  that  raise  the  presumption  that  at  some  time  or  other  he  or 
his  ancestors  were  in  possession  of  all  the  demesnes  of  the  manor, 
because  the  legal  history  of  this  country  shows  that  originally  all  the 
land  belonged  to  the  lord  of  the  manor,  and  was  granted  out  to  the 
tenants  on  different  conditions  and  on  different  services.     Proving, 
therefore,  that  a  man  is  lord  of  the  manor,  is  sufficient  to  raise  the 
presumption  that  in  ancient  times  he  was  the  owner  of  all  the  landa 
within  the  manor.     If  that  be  the  case,  —  if  the  king  was  lord  of  the 
manor,  if  the  king  could  grant  the  borough,  if  the  king  could  grant  the 
sea-shore,  —  that  is  ground  on  which  we  will  presume,  without  its  being 
stated  on  the  record,  because  it  is  a  legal  presumption,  that  the  king 
was  at  one  time  the  owner  of  all  the  lands  within  the  town  of  Lyme. 
If  he  was  owner  of  all  the  lands  within  the  town  of  Lyme,  was  it  not 
his  duty,  at  that  time,  to  repair  the  sea-banks?     We  find  from  Callis- 
that  it  was  the  duty  of  the  king,  at  common  law,  to  protect  the  shores 
from  the  incursions  of  the  water ;  but  that  it  became  necessary,  in  con- 
sequence of  the  sea  gaining  on  particular  parts  of  the  shore,  to  have 
higher  mounds  and  higher  banks  than  particular  individuals  were  bound 
to  put;    and,  therefore,  it  was  necessary  to  raise  such  mounds  and 
banks  by  taxation  of  other  parts  of  the  public  who  derived  benefit  from 
those  walls.     But  who,  in  the  first  instance,  were  bound  to  repair? 
Who  were  bound  to  keep  up  the  sea-banks  ?    The  owners  of  the  banks. 
And  who  were  bound  to  keep  up -the  sea-walls?     Those  who  had  been 
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in  the  habit  of  keeping  up  and  repairing  them.  According  to  Callis, 
115,  "Frontage  is,  when  the  ground  of  any  man  do  join  with  the  brow 
or  front  thereof  to  the  sea,  or  to  great  or  royal  streams ;  and  in  cases 
of  the  sea  or  royal  rivers,  property  of  the  banks  and  grounds  adjoining 
are  and  belong  to  the  subject  whose  lands  do  butt  and  bound  thereon ; 
but  the  soil  of  the  sea  and  royal  rivers  do  appertain  to  the  king,  as 
formerly  in  my  tractate  on  Rivers  may  appear.  But  in  cases  of 
petty  and  mean  rivers,  the  soil  of  them,  as  well  as  the  banks  thereon, 
do  appertain  to  them  whose  grounds  adjoin  thereto ;  so  that  frontage  and 
ownership  in  base,  inferior  rivers  do  not  differ ;  but  in  great  streams 
and  the  sea  they  do  vary  as  aforesaid ;  and  it  seems  that  the  frontages 
are  bound  to  the  repairs,  and  that  he  whose  grounds  are  next  adjoining 
to  a  highway  is  bound  to  repair  the  same."  It  was  objected  that  that 
was  stated  too  largely ;  and  certainly,  if  it  be  taken  that  the  owner  of 
the  lands  adjoining  every  highway  is  bound  to  repair  the  highway,  it  is 
too  large ;  but  I  apprehend  the  writer  means  that  where  a  man  has  en- 
closed on  the  highway  he  is  bound  to  repair.  Then  he  adds:  "The 
ownership  of  a  bank,  wall,  or  other  defence,  is  a  suflScient  warrant  to 
impose  the  charge  of  repairs  thereof  upon  him,  without  being  tied 
thereto  by  prescription." 

If  that  be  so,  how  stands  this  case  ?  The  king  grants  this  bank  or 
wall ;  must  he  not  have  been  the  owner  ?  If  he  was  not,  he  could  not 
make  the  grant.  Then,  if  he  was  the  owner  of  banks  or  walls,  we  have 
it  here,  on  the  authority  of  Callis,  that  he,  as  owner  of  them,  was  bound 
to  repair.  If,  as  the  owner  of  the  banks  or  walls,  he  was  bound  to 
repair,  without  any  prescription,  when  he  made  the  grant,  could  he  not 
cast  the  obligation  on  another  ?  It  seems  to  me  it  is  perfectly  clear,  from 
what  is  stated  on  the  record,  that  the  king  was  bound,  as  owner  of  the 
town  of  Lyme  Eegis,  which,  probably,  was  so  called  from  the  property 
of  the  town  being  in  him,  and  as  the  owner  of  these  very  banks  and 
walls,  to  repair  these  banks  and  walls.  When  he  granted  to  the  cor- 
poration of  Lyme  the  profit  and  advantage  of  the  tolls,  he  transferred 
to  them,  at  the  same  time,  the  liability  which  the  receipt  of  that  profit 
and  advantage  imposed  on  him. 

I  am,  therefore,  of  opinion  that  it  sufficiently  appears  on  this  record 
that  the  defendants  were  bound  to  repair. 

But  it  has  been  said,  it  does  not  appear  that  they  have  any  funds 
wherewith  to  do  it.  As  long  as  they  hold  this  estate,  whether  the  estate 
produces  funds  or  not,  they  are  bound  to  repair.  When  they  do  not 
like  to  undertake  the  repair,  let  them  desire  the  king  to  take  back  the 
estate.      Th&.  moment  they  accepted  the  estate,  they  contracted  the 
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liability  to  repair,  and  that  liability  to  repair  will  attach  itself  to  them 
as  long  as  they  continue  to  be  the  owners  of  the  estate. 

It  would  be  a  most  dangerous  thing  to  allow  a  corporation  which 
takes  lands  under  circumstances  in  which  this  corporation  has  talten 
lands  to  say  that,  "  although  we  have  taken  these  lands  cum  onere, 
subject  to  these  repairs,  we  have  not  funds  wherewith  to  repair,  and, 
therefore,  we  cannot  do  it."  In  such  a  case,  the  court  would  have  to 
go  into  an  inquiry  how  the  funds  had  been  employed,  and  it  would  be 
extremely  improper  to  impose  the  necessity  of  such  an  inquiry  on  any 
court.  The  learned  judge  who  tried  the  cause  did  perfectly  right  in 
rejecting  evidence  to  such  a  point.  The  public  have  nothing  to  do  with 
that.  The  plaintiff  has  nothing  to  do  with  that ;  as  one  of  the  public, 
all  he  has  to  inquire  into  is,  who  ai"e  liable  to  repair.  On  these  grounds, 
I  am  of  opinion  there  is  no  reason  for  arresting  the  judgment. 

I  had  omitted  to  mention  another  point.  It  is  alleged  that  the  de- 
fendants are  only  commonly  liable  to  repair  the  walls.  Undoubtedly, 
that  is  all  they  are  bound  to  do.  In  a  case  which  I  tried  at  Gloucester, 
an  issue  was  directed  by  the  Court  of  Chancery,  to  ascertain  whether 
the  owners  of  land  who  were  bound  to  keep  certain  sea-walls  in  repair 
were  answerable  for  a  particular  loss  that  had  happened ;  and  I  was 
directed  to  inquire  whether  that  loss  had  happened  in  consequence  of 
an  extraordinary  high  flood  of  the  sea,  or  in  consequence  of  those 
mounds  not  being  kept  in  proper  repair.  The  jury  found  that  the 
mounds  were  kept  in  good  repair,  and  that  the  accident  had  happened 
from  such  a  high  tide  as  never  had  occurred  before  in  the  memory  of 
man.  I  should  say,  if  in  this  case  it  bad  appeared  this  damage  had 
not  happened  from  any  defect  of  the  wall,  but  had  happened  from  an 
extraordinary  .high  flood,  these  defendants  would  not  have  been  bound 
to  make  good  the  repairs  ;  but  it  was  decided  in  The  King  v.  Tlie  Com- 
missioners of  Sewers  for  Essex,^  that  if  a  man  is  bound  to  repair  cer- 
tain walls,  although  the  flood  be  very  high,  yet  if  it  be  found  tjjat  the 
walls  were  out  of  repair,  he  is  liable,  because  the  high  flood  would 
probably  not  have  occasioned  the  mischief  if  the  walls  had  been  in  the 
state  he  was  bound  to  keep  them.  In  the  present  case,  if  there  was  a 
high  flood,  or  an  extraordinary  high  tide,  it  was  matter  of  defence. 
But  it  is  distinctly  stated  on  this  record  that  the  mischief  happened 
from  these  walls  being  suffered  to  be  prostrate,  ruinous,  and  in  decay, 
so  that  the  mischief  is  not  from  the  act  of  God ;  the  mischief  is  from 
the  negligence  of  man,  and  from  the  negligence  of  man  only. 

Gaselee,   J. — It  has  been  argued  that  the  obligation  is  laid  too 
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largely  in  this  declaration ;  but  by  analogy  to  the  case  of  a  common 
carrier,  this  is  stated  in  the  same  way.  There,  you  state  the  liability  of 
the  common  carrier  to  carry  safely  and  securely,  and  you  do  not  except 
the  act  of  God  and  the  king's  enemies,  which  are  the  known  excep- 
tions ;  so  here  it  is  properly  stated  to  be  a  general  obligation  to  repair. 
If,  by  the  act  of  God,  an  extraordinary  storm  comes,  that  is  a  defence, 
and  it  is  not  necessary  to  state  it  in  the  declaration. 

Rule  discharged. 

In  Michaelmas  Term  an  application  was  made,  on  the  part  of  the 
^plaintiff,  to  the  chief  justice  to  order  the  verdict  to  be  entered  up  on 
the  first  count  of  the  declaration,  to  which  the  foregoing  judgment 
appears  chiefly,  if  not  exclusively,  to  apply.  The  parties  were  required 
to  make  their  application  to  Mr.  Justice  Littlbdale,  and  it  was 
"ordered  that  all  further  proceedings  in  this  cause  be  suspended  until 
this  court  shall  otherwise  order,"  On  the  18th  December,  Mr.  Justice 
LiTTLEDALE,  after  hearing  both  sides,  declined  to  interfere,  on  the 
ground  that  the  verdict  had  been  taken  in  the  present  form,  before  the 
cause  had  been  heard  to  its  conclusion,  by  mutual  agreement,  and  that 
he  could  not  alter  the  terms  of  that  agreement  when  either  of  the  par- 
ties to  it  objected  to  such  alteration.  The  cause  was  then  removed  by 
writ  of  error  into  the  King's  Bench. i  It  was  there  argued  by  Sir  James 
Scarlett  for  plaintiffs  in  error ;  ^  Follett,  contra;  ^  Sir  James  Scarlett,  in 
reply.'* 

Lord  Tenterden,  C.  J.,  delivered  the  judgment  of  the  court. — 
There  are  two  questions  in  this  case:  first,  whether  the  declaration 
shows  any  legal  obligation  on  the  plaintiffs  in  error  to  repair  the  build- 
ings, banks,  sea-shores,  and  mounds,  for  the  non-repair  of  which  the 
action  is  brought ;  and,  secondly,  if  it  do,  whether  it  be  competent  to 

1  Keported,  SBarn.  &Adol.  77.  Lev.  400;  1  Roll.  Abr.  105 ;  Mayor  of  Lynn  r. 
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ute  43  Eliz.,  c.  4;  Hex  v.  The  Corporation  of  1  Rep.  25  b ;  Keighley's  Case,  10  Eep.  139, 
Maidenhead,  Palmer,  82;  Bex  v.  Kerrison,l  and  the  Year-Booli,  18  Edw.  III.,  23,  there 
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the  defendant  in  error,  a  private  individual  and  a  stranger,  to  sue  them 
for  their  default  in  respect  of  the  damage  which  he  states  himself  to 
have  sustained. 

With  respect  to  the  first,  we  have  no  doubt  but  that  a  sufficient 
obligation  is  disclosed.  It  appears  that  Charles  I.,  by  his  letters- 
patent,  granted  to  the  mayor  and  burgesses  of  Lyme  Regis  the 
borough  or  town  of  Lyme  Regis  (probably  anciently  so  called  be- 
cause it  belonged  to  the  king),  and  also  the  pier,  quay,  or  cob, 
with  all  liberties  and  profits,  etc.,  belonging  to  the  same,  and  re- 
mitted also  twenty-seven  marks  of  their  ancient  rent,  abating  it  from 
thirty-two  marks  to  five ;  being  willing,  as  the  charter  expresses  it, 
that  they  should  not  be  charged  of  the  further  portion  of  the  afore- 
said farm  of  thirty-two  marks,  besides  the  aforesaid  five,  but  that  they 
should  be  acquitted  of  the  twenty-seven ;  and  that  the  aforesaid  mayor 
and  burgesses,  and  their  successors,  all  and  singular  the  buildings, 
banks,  sea-shores,  and  all  other  mounds  and  ditches  within  the  afore- 
said borough  of  Lyme,  or  to  the  aforesaid  borough  in  any  wise  belong- 
ing or  appertaining,  or  situate  between  the  same  borough  and  the  sea, 
and  also  the  said  building  called  the  pier,  quay,  or  the  cob,  at  their 
own  costs  and  expenses,  thenceforth  from  time  to  time  forever,  should 
well  and  suflSciently  repair,  maintain,  and  support,  as  often  as  it  should 
be  necessary  or  expedient.  Grants  of  other  matters  are  also  set  forth 
as  contained  in  the  charter,  —  such  as,  that  the  mayor  shall  be  clerk  of 
the  market,  and  that  the  mayor  and  burgesses  shall  have  the  fines  and 
amerciaments  forfeited  before  the  clerk  of  the  market ;  and  also  shall 
have  full  power  and  authority  and  license,  from  time  to  time  forever, 
to  dig  stones  and  rocks  in  any  places  within  the  borough  and  parish  of 
the  town  out  of  the  sea,  and  on  the  sea-shore,  in  the  borough  and  parish 
aforesaid,  adjoining  to  the  said  borough  or  town,  for  the  reparation  and 
amendment  of  the  port  and  buildings  aforesaid,  and  other  reparations 
and  common  works  of  the  same  town  and  borough  belonging  and  apper- 
taining to  the  building  aforesaid.  These  letters-patent  differ  greatly 
from  a  common  grant  from  one  subject  to  another.  "What  effect  such 
an  instrument  might  have,  we  are  not  called  on  to  say.  But  this  is  a 
grant  from  the  sovereign,  who  is  the  parens  patriae  and  guardian  of  the 
realm;  and  the  objects  of  the  royal  bounty  are  a  body  corporate, 
endowed  with  perpetual  succession.  "We  think,  looking  at  the  whole 
instrument,  that  the  things  granted  were  the  consideration  for  the 
repairing  of  the  buildings,  banks,  sea-shores,  etc.,  and  that  the  corpo- 
ration, by  accepting  the  letters-patent,  bound  themselves  to  do  those 
repau-s.      Such  an  obligation  may  exist   by  covenant   as  well   as   by 
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tenure,!  and  here  both  concur.  In  Sir  J.  Brett  v.  Cumberland,^  the 
case  was,  that  Queen  Elizabeth  let  unto  "William  Cumberland  a  water- 
mill  for  thirty-one  years,  by  her  letters-patent,  wherein  were  these 
words:  '■'■  Et prmdictus  WiUielmus  eaxcutores  et  assignati  sui  prcedictum 
molendinum  et  domus  et  oedijicia  inde  sufficienter  reparabunt;"  and  shall 
leave  them  sufficiently  repaired.  "The  first  question  was,  whether 
these  words  in  the  patent,  to  which  the  queen's  seal  only  was  affixed, 
should  enure  as  a  covenant  to  bind  the  lessee  and  his  assigns ;  and  it 
was  resolved  that  it  should ;  for  the  lessee  takes  thereby,  because  it  is 
matter  of  record ;  although,  in  show,  they  are  the  words  of  the  lessor 
only,  yet  he,  accepting  thereof,  and  enjoying  it,  it  is  as  well  his  cove- 
nant in  fact,  and  shall  bind  him  as  strongly  as  if  it  had  been  a  covenant 
by  indenture."  So  here,  though  the  letters-patent  import  only  that  it 
be  the  king's  will  that  the  corporation  should  repair,  yet  the  plaintiffs 
in  error,  having,  as  it  is  averred  in  the  declaration,  accepted  the  letters- 
patent,  and  having,  from  the  time  of  their  acceptance,  hitherto  had, 
held,  received,  and  enjoyed  all  the  benefits,  profits,  and  advantages 
granted  to  them  thereby,  have  testified  their  assent  that  this  shall  be 
considered  as  a  condition  or  obligation,  and  must  be  bound  accord- 
ingly. In  this  way  of  considering  the  instrument,  it  becomes  immate- 
rial to  inquire  whether  or  not,  before  the  grant  of  Charles  I.,  the  king 
himself  was  bound  to  keep  these  banks  and  sea-shores  in  repair. 

This  point  respecting  the  obligation  on  the  plaintiffs  in  error  to 
repair  was  not  much  disputed  by  their  counsel.  It  was  argued,  rather, 
that  the  grant  from  the  crown  could  not  give  to  a  third  person,  a 
stranger,  a  right  of  action,  and  that  the  remedy  lay  solely  with  the 
king,  either  by  seizure  for  non-performance  of  the  condition,  or  by 
information  at  the  suit  of  the  attorney-general,  or  under  the  statute  43 
Eliz.,  c.  4.  But  we  think  the  obligation  to  repair  the  banks  and  sea- 
shores is  one  which  concerns  the  puljlic,  in  consequence  of  which  an 
indictment  might  have  been  maintained  against  the  plaintiffs  in  error 
for  their  general  default ;  from  whence  it  follows  that  an  action  on  the 
case  will  lie  against  them  for  a  direct  .and  particular  damage  sustained 
by  an  individual,  as  in  the  ordinary  case  of  nuisance  in  a  highway  by  a 
stranger  digging  a  trench,  etc.,  or  by  the  act  or  default  of  a  person 
bound  to  repair  ratione  tenures.  An  indictment  may  be  sustained  for 
the  general  injury  to  the  public,  and  an  action  on  the  case  for  a  special 
and  particular  injury  to  an  individual.*     In  the  Year-Book,*  it  is  laid 

1  Callis,  117.  Dig.,  tit.  "Action  upon  the  Case  for  KegU- 

'  Cro.  Jac.  399,  521.  gence,"  A,  3. 

»  Payne   v.  Partridge,  Carth.  191 ;   Com.  ■•  12  Hen.  VXt.,  fol.  18. 


638  NEGLIGENCE    OF   MUNICIPAIj    COEPORATIONS. 

Henley  ti.  The  Mayor  and  Burgesses  of  Lyme  Kegis. 

down  by  Fineux,  speaking  of  suit  at  a  court  leet,  that  "  it  is  not  against 
reason  that  one  man  should  hold  of  another  to  do  service  for  the  profit 
of  a  stranger,  as  one  may  hold  to  make  and  repair  a  bridge,  or  to  guard 
and  repair  a  highway.  In  these  cases,  the  services  are  for  the  profit  of 
all  the  people ;  and  so  it  is  also  if  one  holds  to  keep  a  beacon  at  his 
cost  and  charges,  for  this  is  to  guard  the  country  in  time  of  war,  when 
enemies  come."  In  the  present  instance,  it  cannot  be  said  to  be  of  less 
common  concern  that  the  sea  should  be  kept  out,  and  prevented  by 
adequate  banks  and  mounds  from  overwhelming  the  land.  It  appears, 
from  many  instances  which  may  be  put,  that  when  a  liability  exists  to 
discharge  an  obligation  which  concerns  the  public,  the  common  law  will 
enforce  the  obligation  by  the  usual  re.medies,  although  the  liability  may 
not  have  existed  from  time  immemorial,  —  as,  where  a  highway  is 
straightened  by  enclosure,  an  obligation  to 'repair  is  created  on  the 
owner  of  the  adjoining  land,  so  long  as  the  enclosure  continues. ^  A 
county  is  bound  to  repair  a  modern  bridge,  if  adopted  by  the  public ; 
so  a  parish,  a  highway  recently  made  common.  So  the  owners  of  a 
navigation,  who  are  not  prima  facie  bound  at  common  law,  may,  by 
particular  circumstance,  contract  a  liability  to  erect  and  keep  up  a 
bridge.2  These  decisions  were  cases  of  implied  liabilities  arising 
out  of  acts  of  Parliament,  but  they  prove  the  proposition  just  laid 
down. 

Some  smaller  objections  against  the  suflSciency  of  the  declaration 
were  raised  by  the  counsel  for  the  plaintiffs  in  error,  which  admit  of 
a  ready  answer.  It  was  urged  that  they  may  have  parted  with  the 
property  granted  by  the  letters-patent ;  that  there  is  no  sufficient  aver- 
ment that  the  repairs  were  necessary  or  expedient ;  and  that  the  de- 
fendant in  error  does  not  appear  to  have  sustained  a  damage  sufficiently 
immediate  and  peculiar  to  entitle  him  to  an  action.  But  we  think  that, 
after  verdict,  it  cannot  be  intended  that  the  corporation  havfe  alienated 
any  part  of  their  property  (even  supposing  such  alienation  would 
relieve  them  from  liability),  where  the  declaration  expressly  alleges  that 
they  still  have,  hold,  receive,  and  enjoy  all  the  benefits,  profits,  and  ad- 
vantages granted  to  them  by  the  letters-patent;  and  as  the  breach 
charges  that,  by  means  of  the  banks  and  sea-shores  being  ruinous,  pros- 
trate, fallen  down,  and  in  great  decay  for  want  of  due,  needful, 
proper,  and  necessary  repairing,  maintaining,  and  supporting  of  the 
same,  the  sea  and  waves  thereof  ran  and  flowed  with  great  force  and 
violence  in,  upon,  under,  over,  and  against  the  plaintiff's  messuages, 

1  Eex  V.  Stoughton,  2  Saund.  160.  220;  Eex  v.  The  Inhabitants  of  Lindsay,  14 

=  Rex  V.  The  Inhabitants  oi  Kent,  IS  East,       East,  317;  Eex  v.  Kerrison,  3  Mau.  &  Sel.  627. 
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cottages,  buildings,  and  closes,  and  thereby  greatly  inundated,  dam- 
aged, injured,  undermined,  washed  down,  beat  down,  prostrated, 
levelled,  and  destroyed  the  said  messuages,  cottages  and  buildings,  and 
the  materials  of  the  same,  together  with  the  earth  and  soil,  and  part  of 
the  said  closes  were  washed  and  carried  away,  we  are  of  opinion  that 
enough  is  averred  both  of  the  necessity  of  repairs  and  the  private 
injury  sustained  by  the  defendant  in  error.  This  judgment  must, 
therefore,  be  affirmed.  My  learned  brother  Littledale  having  ex- 
pressed some  doubts  on  the  subject,  this  must  be  considered  the  judg- 
ment only  of  my  brothers  Taunton,  Patteson,  and  myself. 

Judgment  affirmed. 

From  this  judgment  a  writ  of  error  was  brought  in  the  House  of 
Lords.  1  The  following  judges  of  the  common-law  courts,  besides  Lord 
Denman,  attended  in  the  house  when  the  case  was  argued,  namely: 
Chief  Justice  Tindal,  Mr.  Justice  Park,  Mr.  Baron  Batlet,  Justices 
BosANQUET,  Gaselee,  Taunton,  J.  Paeke,  Patteson,  and  Axdekson, 
and  Barons  Vaughan  and  Gurnet. 

Mr.  Serjeant  Merewether,  for  the  plaintiffs  in  error.  —  There  is  noth- 
ing on  the  face  of  this  record  to  show  that  the  defendants  below  were 
liable,  by  reason  of  tenure,  to  the  repairs  of  the  sea-shore.  The  pas- 
sages cited  from  Callis,  in  his  treatise  on  Sewers,  and  urged  in  the  court 
below,  with  a  view  to  fix  the  liability  of  the  defendants  rations  tenurce, 
are  doubtfully  expressed,  and  cannot  be  deemed  authority.  He  says : 
"  In  cases  of  the  sea  and  royal  rivers,  the  property  of  the  banks  and 
grounds  adjoining  belong  to  the  subject  whose  lands  do  butt  and  bound 
thereon,  but  the  soil  of  the  sea  and  royal  rivers  appertains  to  the  king," 
etc. ;  "  and  it  seems  that  the  frontages  are  bound  to  the  repairs,  and 
that  he  whose  grounds  are  next  adjoining  to  a  highway  is  bound  to 
repair  the  same."  The  last  clause  of  the  sentence  is  stated  too 
broadly,  and  is  not  the  law ;  and  the  former  part  of  it,  which  applies  to 
this  question,  is  an  expression  of  doubt,  and  is  much  weakened  by  pas- 
sages in  other  pages.^ 

The  chief  question  here  is,  whether  the  king  can,  by  his  letters-patent 
or  charter,  create  a  new  duty.  It  does  not  appear  who,  or  that  any 
one,  was  compellable  to  repair  those  walls  and  banks  before  the 
date  of  Charles  I.'s  charter.  Did  the  king's  charter  create  a  new  duty, 
and  impose  on  the  corporation  of  Lyme  the  charge  of  repairing  the 
sea-walls,  subjecting  them  to  an  indictment  or  action  at  the  suit  of  any 

1  Reported  2  01.  &  Fin.  331;  8  BU.  N.  B.  >  See  OaUis,  2, 116, 117,  U8. 

690;  1  Bing.  N.  0. 222;  1  Scott,  29. 
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person  whose  property  in  Lyme  might  be  damaged  in  consequence  of 
the  non-repairs  ?  The  liability  of  such  action  or  indictment  could  arise 
only  in  one  of  four  ways,  viz.,  by  reason  of  prescription,  tenure,  acts 
of  Parliament,  or  nuisances  to  public  rights.  There  is  no  case,  or 
other  authority,  to  show  it  could  arise  from  the  acceptance  of  a  grant 
from  the  king.  The  cases  cited  in  the  court  below,  in  the  judgment  for 
the  defendant  in  error,  applied  to  liability  by  prescription,  tenure,  act 
of  Parliament,  or  public  nuisance,  — such  as  Bex  v.  Kerrison,^  Paine  v. 
Partridge,^  Rex  v.  Inhabitants  of  Kent, ^  Rex  v.  Inhabitants  of  Lindsey,* 
and  Rex  v.  Stoughton.^  If  the  charter  annexed  to  the  grant  an  obligation 
to  repair  the  sea-walls,  the  king  may  withdraw  the  grant  if  the  grantees 
do  not  perform  the  condition  ;  ^  so  that  the  obligation  is  not  a  matter  of 
public  duty,  but  a  covenant  between  the  king  and  the  corporation,  which 
a  stranger  to  it  cannot  have  a  right  to  enforce  by  action  or  by  indict- 
ment. The  liability  of  the  plaintiffs  in  error  to  an  indictment  for  non- 
performance of  the  repairs  in  question  is  assumed,  in  the  judgment 
below,  as  the  ground  on  which  the  right  of  action  for  special  damage 
rests.'  According  to  Callis,®  the  occupiers  of  lands  abutting  on  the 
sea  are  primarily  liable  to  protect  them  from  the  sea,  and  the  liability 
of  the  plaintiffs  in  error  to  protect  the  defendant,  if  such  exists,  arises 
from  their  agreement,  implied  from  their  acceptance  of  the  charter  of , 
Charles  I. ;  but  no  agreement  to  become  liable  to  do  that  for  which 
others  are  primarily  liable  will  subject  a  party  to  an  indictment,  though 
the  party  be  a  corporation  aggregate,  and  though  a  suflacient  considera- 
tion for  the  agreement  be  shown,  and  the  public  interest  be  concerned  ;9 
nor  will  such  agreement  release  those  in  whom  such  primary  liability 
exists.  1"  The  charter  here  is,  at  most,  only  a  covenant  between  the 
king  and  the  corporation ;  it  is  not  denied  that  an  obligation  is  thereby 
imposed  on  the  corporation,  but  there  is  no  duty  of  a  public  nature 
imposed,  so  as  to  render  the  corporation  liable  to  an  indictment  for 
neglect.  There  is  no  authority  for  holding  that  any  one  of  the  king's 
subjects,  who  may  sustain  damage  by  reason  of  the  non-repair,  can 
indict  the  corporation  for  their  neglect,  or  have  an  action  against  them 
for  the  damage.  The  claim  of  the  defendant  in  error  is  new,  and  un- 
warranted by  law ;  and  that  no  precedent  is  found  for  the  right  claimed 

1  IMau.  &  Sel.  435;  3  Mau.  &  Sel.  527.  6  EoU.  Abr.,  tit.  "Franchise;"  Com.  Dig., 

2  12  Hen.  VU.,  lol.  18;  Cartli.  191;  «.  u.,  tit.  "Francliiaes." 
Sliow.  255.  '  3  Barn.  &  Adol.  93. 

3  13  East,  220.  «  Page  115. 

4  14  East,  317.  »  Rex  v.  Mayor  of  Liverpool,  3  East,  86. 

'  2  Saund.  157, 160.  "  Regina  v.  DucliesB  oJ  Bucklugh,  1  Salk. 
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by  him  is  a  matter  which  ought  to  have  great  weight.  The  cases  of 
Popham  V.  Prior  of  Breamore  ^  and  Keighley's  Case  ^  do  not  appear 
to  sustain  this  action,  as  they  turned  on  the  principle  of  liability  by 
prescription.  In  the  case  of  The  Mayor  of  Lynn  v.  Turner,^  on  which 
reliance  was  placed  on  behalf  of  the  plaintiff  below,  and  which  was  a 
writ  of  error  to  the  King's  Bench,  the  corporation  of  Lynn  was  sued 
for  not  repairing  a  creek  of  the  sea,  being  charged  to  be  liable  thereto 
by  prescription  and  by  immemorial  usage,  —  two  material  distinctions 
between  that  and  this  case.  More  weight  has  been  given  to  the  words 
of  Lord  Mansfield,  in  giving  judgment  in  that  case,  than  is  properly 
due  to  them.  It  would  appear,  from  the  argument  in  Churchman  v. 
Tunstal,*  that  an  action  or  indictment  lies  against  a  common  ferryman, 
if  he  does  not  keep  his  ferry  in  good  repair,  but  that  a  private  ferryman 
is  not  so  liable, —  a  distinction  which  is  analogous  to  this  case.  But  that 
case  and  Payne  v.  Partridge  ^  were  cases  of  liability  from  prescription 
in  respect  of  ancient  ferries,  which  most  materially  distinguish  them 
from  this  case.  It  may  be  supposed  from  an  expression  used  in  Russell 
v.  The  Men  of  Devon,^  that  the  action  there  for  not  repairing  a  county 
bridge  would  well  lie  if  the  defendants  had  been  a  corporation.  That 
was  a  mere  dictum,  urged  in  that  case  beyond  its  merits,  and  it  is  op- 
posed to  Bex\.  The  Mayor  of  Liverpool,''  and  to  Harris  v.  Baker fi 

There  was  another  class  of  cases  cited  below,  relating  to  the  liability 
of  officers  in  public  offices,  — as,  the  bank,  post-office,  etc. ;  but  as  the 
liability  of  these  officers  arises  under  acts  of  Parliament,  it  is  not  nec- 
essary to  examine  such  cases,  which  have  no  bearing  upon  the  liability 
to  which  it  is  attempted  to  subject  the  plaintiffs  in  error,  by  virtue  of 
the  king's  charter  within  time  of  memory. 

The  proper  remedy  for  the  injury  sustained  here  would  be  by  informa- 
tion at  the  suit  of  the  attorney-general,  or  by  application  to  the  Court 
of  Chancery,  under  the  act  43  Eliz.,  c.  4,  which  enables  the  lord  chan- 
cellor, where  lands  have  been  granted  for  reparation  of  sea-walls,  etc., 
to  issue  a  commission  to  inquire,  and  direct  the  funds  to  be  appropriated 
to  the  purposes  to  which  the  grant  was  destined,  or  by  proceedings  on 
the  part  of  the  king  for  a  forfeiture.* 

Mr.  Erie  rose  to  argue  on  the  same  side,  but  the  Lord  Chancellok  sug- 
gested that  the  house  should  hear  the  counsel  for  the  defendant  in  error, 
and   Mr.  Erie  should  have  the  reply.     The  counsel  agreed  to  that 

1  11  Henry  IV.,  82.  '2  Term  Eep.  667;.  ante,  p.  675. 

aiOEep.  139  a.  '8  East,  86. 

«  Cowp.  S7.  '  *  Mau.  &  Sel.  27. 

4  Hard.  162.  '  *  Vin.  Abr.  476;  Com.  Dig.,  tit.  "Tran- 

i  Show.  256;  Carth.  191.  chises." 
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course,  and  Mr.  Bere,  who  was  second  counsel  on  the  other  side,  did 
not  address  the  house. 

Mr.  Follett,  for  the  defendant  in  error.  —  The  first  point  made  in  the 
argument  for  the  plaintiffs  in  error  is,  that  no  condition  to  repair  was 
imposed,  as  a  matter  of  public  duty,  on  the  mayor  and  burgesses  by  the 
grant,  and  that  the  charter  contained  merely  an  expression  of  the 
king's  will  that  they  should  repair  and  maintain  the  banks  and  sea- 
shore. It  is  impossible  for  any  person,  attending  to  the  nature  of  the 
grant,  —  the  remission  of  twenty-seven  marks  of  the  ancient  rent,  the 
grant  of  the  fines  and  amercements,  and  the  license  to  dig  stones  within 
the  town  for  the  reparation  of  the  port  and  pier,  —  to  hold  that  the 
charter  did  not  annex  to  these  grants  the  obligation  to  repair.  The  cor- 
poration having  accepted  the  charter,  and  having  ever  since  enjoyed  the 
privileges  conferred  by  it,  must  also  take  the  burden  imposed.  The 
benefits  that  were  granted  were  the  consideration  for  the  performance 
of  the  duty.  The  corporation  shall  not  be  at  liberty  to  accept  the 
grant,  and  refuse  the  burden. ^  Lord  Tenterden,  after  citing  this  last 
case  in  his  judgment  in  the  court  below,  adds:  "So  here,  though  the 
letters-patent  import  only  that  it  be  the  king's  will  that  the  corporation 
should  repair,  yet  they,  having  accepted  the  letters-patent  and  enjoyed 
the  benefits  and  advantages  granted  thereby,  have  testified  their  assent 
that  this  shall  be  considered  as  a  condition  or  obligation,  and  must  be 
bound  accordingly ;  and  in  that  view  it  becomes  immaterial  to  inquire 
whether  or  not,  before  the  grant,  the  king  himself  was  bound  to  keep 
the  banks  and  sea-shores  in  repair."  ^ 

The  plain  argument  upon  which  the  defendant  in  error  relies  is,  that 
where  the  king,  by  his  grant,  imposes  a  public  duty  on  a  corporation 
or  on  an  individual,  the  public  become  interested,  and  have  a  right  to 
see  that  the  duty  is  performed,  and  an  indictment  will  lie  for  the  neglect ; 
or  an  individual,  if  a  direct  injury  is  in  consequence  sustained  by  him, 
has  a  right  of  action.  This  last  position  was  admitted  in  the  case  of 
Payne  v.  Partridge,^  and  is  well  warranted  by  the  cases  of  Churchman  v. 
Tanstal,*  Herbert  v.  Pagett,^  Mayor  of  Lynn  v.  Turner,^  and  Lane  v. 
Cotton,'  and  by  Comyns's  Digest.^  The  recent  case  of  Peter  v.  Kendal  * 
applies  to  every  offence  and  grant  of  a  public  nature,  and  shows  that 
wherever  such  a  grant  is  made,  there  a  duty  is  imposed ;  and  an  indict- 
ment will  lie  against  the  grantee  for  a  public  injury  arising  from  his 

1  King  V.  Westwood,  i  Barn.  &  Cress.  781 ;  '  1  Lev.  64. 
Brett  V.  Cumberlanil,  Cro.  Jac.  399, 521.                     «  Cowp.  86. 

2  3  Barn.  A  Adol.  92.  7  1  Salk.  17. 

3  Show.  255 ;  «.  c,  Caorth.  191.  «  Tit.  "  Action  on  the  Case,"  A  3,  A  3. 
*  Hard.  163.  »  6  Barn.  &  Cress.  703. 
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neglect  or  non-performance  of  the  duty,  or  an  action  on  the  case  may 
be  brought  against  him  by  any  individual  sustaining  a  particular  injury. 
The  doctrine  laid  down  in  these  cases  is  not  shaken,  but  rather  con- 
firmed, by  the  case  of  Russell  v.  The  Men  of  Devon,  ^  which  was  an 
action  against  the  inhabitants  of  a  county  for  an  injury  sustained  by 
an  individual  in  consequence  of  the  non-repair  of  a  county  bridge,  and 
it  was  held  not  to  be  maintainable ;  but  it  was  there  said  that  such  an 
action  would  well  lie  against  a  corporation. 

The  next  question  for  consideration  is,  whether  the  declaration  here 
sufllciently  alleges  that  the  defendants  below  were  bound  to  repair, 
ratione  tenuroe.  There  is  no  magic  in  these  words.  They  were  in 
possession  of  the  borough,  and  of  the  walls  and  banks ;  that  cannot  be 
denied  after  the  verdict.  By  reason  of  their  ownership  and  possession, 
they  became  Uable  to  the  repairs  ;2  and  the  declaration  suflSciently 
alleges  that  liability  to  have  been  created  by  the  charter,  and  does  not 
aver  an  obligation  more  extensive  than  the  duty  required  by  the  charter. 
The  case  of  Bex  v.  Eerrison,^  cited  on  the  other  side,  favors  the  de- 
fendant in  error.  The  indictment  there  charged  the  owner  of  a  navi- 
gation with  the  liability  to  repair  a  bridge  by  reason  of  ownership, 
without  showing  any  contract  or  obligation  annexed  to  the  grant  of  the 
navigation  to  induce  a  liability  to  repair ;  but  here  the  grant,  and  the 
condition  on  which  the  charter  was  granted,  are  set  forth  in  the  declar 
ration ;  and  whether  the  duty  is  cast  on  a  party  by  prescription,  which 
supposes  a  consideration,  or  by  an  existing  grant  showing  the  consid- 
eration, if  the  party  bound  do  not  repair,  an  action  equally  lies  at  the 
suit  of  the  party  injured  by  the  neglect."*  These  cases  are  strongly 
applicable  to  this,  and  they,  as  well  as  most  of  the  authorities  to  be 
found  in  the  old  books  of  reports,  are  against  the  interpretation  which 
was  given  by  the  counsel  for  the  plaintiffs  in  error  to  the  Statute  of 
Sewers.  5  There  is  a  case  in  Hardres^  referring  to  that  statute ;  it  was 
a  bill  reciting  articles  of  agreement,  made  between  the  king  and  others, 
for  draining  Hatfield-level,  by  which  the  king  was  to  have  a  third  part 
of  the  lands  obtained,  the  drainers  a  third,  and  the  tenants  and  com- 
moners a  third.  The  plaintiff,  who  was  not  a  party,  or  deriving  from  a 
party,  to  the  articles,  was  assessed  towards  maintenance  of  a  certain 
sewer  for  his  lands  in  Yorkshire,  and  his  bill  prayed  relief  from  the 

1  2  Term  Rep.  667 ;  ante,  p.  576.  '23  Hen.  VHI. 

,  Callis  115, 117.  °  I'^se  169,  The  Earl  ol  Devonshire  v.  Gib- 

8  1  Mau.  &  Sel.  435.  bons  and  others. 

4  Keighley'B  Case,  10  Rep.  139  a. 
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assessment,  according  to  the  equity  of  the  statute  of  Henry  VIII.,  on. 
the  ground  that  he  was  "aggrieved  by  the  assessment,  through  those 
not  repairing  the  banks  who  were  obliged  to  repair  by  the  articles." 
And  the  court  seemed  to  be  of  this  opinion,  "because,  in  effect,  the 
articles  were  made  for  the  relief  of  all  that  were  to  receive  any  damage 
by  the  draining;  and,  being  made  pro  bono  publico,  all  persons  are 
parties,  —  as,  if  one  man  should  take  upon  himself  to  repair  a  public 
causeway  which  the  county  ought  to  repair,  by  this  means  he  makes 
himself  liable  to  the  whole  county  if  he  do  it  not."  There  is  a  clear 
distinction  between  the  liability  of  an  individual  and  of  a  corporation, 
that  is  laid  down  in  Callis,  p.  117  (where  it  is  said  an  obligation  may 
exist  by  covenant  as  well  as  by  tenure),  and  is  noticed  by  Lord  Mans- 
field in  his  judgment  in  The  Mayor  of  Lynn  v.  Turner.  An  individ- 
ual is  bound  by  reason  of  tenure  of  his  land ;  but  a  corporation 
accepting  a  grant  is  bound  to  perform  the  duty  annexed  to  it,  without 
any  land.  It  is  not,  therefore,  necessary  that  the  obligation  to  repair 
should  be,  in  this  case,  coupled  with  land ;  but  if  it  were,  the  charter 
does  grant  land,  —  it  grants  the  borough  and  cob ;  so  that,  if  it  were 
necessary  to  prove  that  the  corporation  are  bound  ratione  tenurce,  that 
proof  is  not  wanting. 

Mr.  Erie,  in  reply.  — The  plaintiffs  do  not  contend  that  the  covenant 
contained  in  the  letters-patent  did  not,  by  the  acceptance  of  them,  im- 
pose an  obligation  on  the  corporation ;  there  may  be  a  process  against 
them  for  the  forfeiture  of  the  franchise,  or  other  proceedings  before 
referred  to,  but  they  are  not  liable  to  an  indictment  or  action  at  the 
suit  of  an  individual  who  is  a  stranger  to  the  covenant.  There  is  no 
case,  though  many  have  been  cited,  to  show  that  any  one  of  the  king's 
subjects  can  have  an  action  against  a  corporation  for  not  repairing  sea- 
walls, through  the  non-repair  of  which  his  property  sustained  damage. 
The  case  of  Eex  v.  The  Mayor  of  Liverpool  i  shows  that  an  agree- 
ment to  repair  a  road  did  not  subject  a  corporation  to  an  indictable 
Uability  to  repair.  That  case  is  a  sufBcient  answer  to  the  inferences 
drawn  from  Callis,  and  from  the  old  authorities.  In  all  the  eases 
respecting  the  duty  of  public  officers,  there  were  known  relations  and 
duties  between  them  and  the  public,  defined  by  acts  of  Parliament,  and 
they  have  no  analogy  with  this  case.  The  charter  here  cannot  have  a 
greater  force  than  an  act  of  Parliament ;  but  if  this  duty  was  imposed 
in  those  general  terms  by  act  of  Parhament,  the  corporation  would  not 
be  indictable  for  an  injury  to  a  private  individual.     The  banks  and 

1  3  East,  36. 
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mounds  in  question  were  stated  in  the  declaration  to  have  been  a  pro- 
tection to  Mr.  Henley's  property,  and  not  to  the  houses  and  property 
of  the  public.  It  was  scarcely  possible,  at  any  expense,  to  repel  the 
encroachments  of  the  sea  on  these  banks.  If  the  funds  of  the  corpora- 
tion were  to  be  applied  to  the  protection  of  one  individual,  they  would 
not  be  sufficient  for  that  purpose,  and  the  other  inhabitants  would  be 
without  protection. 

The  LoKD  Chancellor  suggested  a  question  for  the  learned  judges, 
and  the  further  consideration  of  the  case  was  adjourned. 

Mr.  Justice  Park  delivered  the  following  opinion  of  the  judges.  — 
The  question  proposed  by  your  lordships  for  the  opinion  of  the  judges 
is  as  follows:  "The  declaration  in  an  action  on  the  case  against  the 
corporation  states  that,  before  the  committing  of  the  grievances  by  the 
said  defendants,  the  king,  by  his  letters-patent,  duly  sealed,  did  give, 
grant,  and  confirm  to  the  corporation  and  their  successors  the  borough 
or  town  of  Lyme  Regis ;  also,  all  that  building  called  the  pierquay,  or 
cob  of  Lyme  Regis,  with  the  liberties,  franchises,  privileges,  and  im- 
munities to  the  same  town,  pierquay,  or  cob  in  anywise  belonging,  to 
the  only  proper  use  and  behoof  of  the  corporation,  in  fee-farm  for- 
ever, yielding  of  fee-farm  to  the  king  as  in  the  letters-patent  men- 
tioned ;  and  that  the  king  thereby  released  to  the  corporation  part  of 
an  ancient  farm  of  a  sum  of  money  due  from  them  annually,  willing 
that  the  corporation  should  be  thereof  acquitted,  and  that  the  corpora- 
tion and  their  successors,  all  and  singular  of  the  buildings,  banks,  sea- 
shores, and  other  mounds  and  ditches  within  the  said  borough,  or  to  the 
said  borough  in  anywise  belonging  or  appertaining,  or  situate  between 
the  said  borough  and  the  sea,  and  also  the  said  building  called  the  pier- 
quay, or  the  cob,  at  their  own  costs  and  expenses,  thenceforth  from  time 
to  time  forever  should  well  and  suflaciently  repair,  maintain,  and  sup- 
port, as  often  as  it  should  be  necessary  or  expedient ;  that  the  king 
also,  by  the  same  charter,  granted  fines  and  amercements  before  the 
clerk  of  the  market,  without  account ;  and  a  license  to  dig  stones  within 
the  borough  and  parish  of  the  town,  out  of  the  sea  and  on  the  sea- 
shore, for  the  reparation  and  amendment  of  the  port  and  the  said 
pierquay,  or  cob,  and  other  necessary  reparations  and  common  works  of 
the  same  town  and  borough,  and  belonging  and  appertaining  to  the 
building  aforesaid.  The  declaration  then  avers  that  the  charter  was 
duly  accepted,  and  from  thence  hath  been  and  still  is  a  governing  char- 
ter of  the  borough,  and  that  the  corporation,  from  the  time  of  that  ac- 
ceptance, hitherto  have  had,  held,  received,  and  enjoyed  all  the  benefits. 
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profits,  and  advantages  granted  to  them  by  the  said  letters-patent.  It 
then  proceeds  to  state  that  the  plaintiff  was,  at  the  time  of  the  commit- 
ting of  the  grievances,  lawfully  possessed  of  a  messuage  and  land  in 
the  county  aforesaid,  to  wit,  in  the  said  borough,  which  were  before 
and  at  those  times  abutting  on  or  near  the  sea-shore  ;  that  a  building, 
bank,  and  sea-shore  within  the  borough,  a  building,  bank,  or  sea-shore 
belonging  and  appertaining  to  the  borough,  and  a  building,  bank,  or 
sea-shore  situate  between  the  said  borough  and  sea,  all  of  which  were 
there  at  the  time  of  the  sealing  and  acceptance  of  the  letters-patent,  and 
at  the  time  of  the  committing  of  the  grievances,  and  at  the  last  men- 
tioned time,  were  near  to  and  constituted  and  formed,  and  were  a  pro- 
tection and  safeguard,  and  still  of  right  ought  to  be  so,  to  the  plaintiff's 
messuage  and  land  aforesaid,  and  then  hindered  the  sea  from  flowing 
upon  and  over  that  messuage  and  land ;  and  which  buildings,  bank, 
sea-shores,  and  mounds  the  defendants  were  at  those  times,  by  virtue 
of  the  said  letters-patent  and  acceptance,  liable  to  repair  at  their  own 
proper  costs  and  charges,  as  often  as  it  might  be  necessary  and  expe- 
dient to  do  so. 

"A  breach  is  then  assigned,  that  the  corporation  wrongfully  permitted 
the  said  buildings,  banks,  sea-shores,  and  mounds  to  be  out  of  repair, 
for  want  of  due,  proper,  and  necessary  repairing  of  the  same ;  by 
means  of  which  the  plaintiff's  house  and  land  was  inundated  and  in- 
jured. 

"After  a  verdict  upon  a  plea  of  not  guilty,  is  this  declaration  good, 
and  does  it  disclose  a  sufficient  cause  of  action  by  the  plaintiff  against 
the  "corporation  ? ' ' 

In  order  to  make  this  declaration  good,  it  must  appear,  first,  that  the 
corporation  are  under  a  legal  obligation  to  repair  the  place  in  question ; 
secondly,  that  such  obligation  is  matter  of  so  general  and  public  con- 
cern that  an  indictment  would  lie  against  the  corporation  for  non-repair ; 
thirdly,  that  the  place  in  question  is  out  of  repair ;  and,  lastly,  that  the 
plaintiff  has  sustained  some  peculiar  damage  beyond  the  rest  of  the 
king's  subjects  by  such  want  of  repair.^ 

The  third  and  last  requisites  are  admitted  to  be  averred  in  this  decla- 

1  Note  by  the  American  editor  ol  Clarke  &  v.  Boston,  7  Onsli.  255 ;  Harvard  College  v. 

FinneUy'8  Reports. — ^Tiie  rule  here  stated  is  Stearns,  16  Gray,  1 ;  Stetson  v.  Faxon,  19 

generally  well  supported  by  the  cases.    See  Pick.  U7 ;  Thayer  v.  Boston,  19  Pick.  611, 514 ; 

Hartshorn  v.  South  Beading,  3  Allen,  501;  Pall  Eiver  Iron  Works  v.  Old  Colony,  etc., 

Willard  v.  Cambridge,  3  Allen,  674 ;  Quincy  E.  Co.,  5  Allen,  221.    The  rule  was  stated, 

Canal  v.  Newoomb,  7  Mete  276;  Brainard  v.  with  some  limitations  and  qualifications,  in 

Connecticut  Eiver  E.  E.,  7  Cush.  510,  511;  Wesson  ».  Washburn  Iron  Co.,  13  Alien,  96. 
Brightman  v.  Pairhaven,  7  Gray,  271;  Smith 


NON-REPAIR   OP   PUBLIC   WORKS.  -        647 


In  the  House  of  Lords  —  Opinion  of  Park,  J. 


ration,  and  with  sufBcient  words,  at  least  after  verdict.  The  doubt  in 
the  case  arises  upon  the  first  and  second  requisites.  With  regard  to 
the  first,  it  ia  argued  that  the  corporation  have  not,  by  the  acceptance 
of  the  charter  stated  in  the  declaration,  incurred  any  legal  obligation 
whatever  as  to  the  repair  of  the  place  in  question ;  that  the  charter 
does  not  contain  a  grant  on  condition  that  the  corporation  shall  repair, 
but  merely  an  expression  of  the  king's  will  that  they  shall  repair. 

Looking  at  the  words  of  the  charter,  as  stated  in  this  declaration,  we 
are  of  opinion  that  it  does  cast  upon  the  corporation  an  obligation  to 
repair ;  which  they,  by  accepting  the  charter,  have  adopted.  The  king 
grants  and  confirms  to  the  corporation  the  town  or  borough,  and  pier, 
with  the  liberties,  franchises,  and  privileges  and  immunities  to  the  same 
belonging,  in  fee-farm  forever,  yielding  of  fee-farm  to  the  king  as 
therein  mentioned ;  and  the  king  remits  part  of  an  ancient  rent,  willing 
that  the  corporation  should  be  thereof  acquitted ;  and  then  the  charter 
goes  on  in  these  words:  "And  that  the  corporation  and  their  succes- 
sors, all  and  singular  of  the  buildings,  banks,  sea-shores,  and  all  other 
mounds  and  ditches  within  the  said  borough,  or  to  the  said  borough  in 
anywise  belonging  or  appertaining,  or  situate  between  the  said  borough 
and  the  sea,  and  also  the  said  building  called  the  pierquay,  or  the  cob, 
at  their  own  proper  costs  and  expenses,  thenceforth  from  time  to  time 
forever,  should  well  and  sufficiently  repair,  maintain,  and  support,  as 
■often  as  it  should  be  necessary  or  expedient."  Now,  these  words  are 
undoubtedly  an  expression  of  the  king's  will  that  the  corporation  should 
repair,  but  they  are  not  the  less  a  condition  on  that  account ;  on  the 
contrary,  they  show  the  consideration  for  the  grant,  the  motive  in- 
■ducing  the  king  to  make  the  grant,  and,  consequently,  the  terms  and 
conditions  on  which  the  grant  was  to  be  accepted.  What  effect  such 
words  might  have  in  a  grant  from  one  subject  to  another,  it  is  not 
necessary  to  determine ;  such  a  grant  between  subjects  is  a  matter  of 
contract  and  bargain,  strictly  so  speaking ;  but  a  grant  from  the  king 
to  a  subject  is  a  matter  of  favor,  and  the  language  used  will  be  found 
to  vary  accordingly.  Independently  of  authorities,  we  should  have 
come  to  this  conclusion,  but  the  case  of  Sir  John  Brett  v.  Cumberland  i 
seems  to  us  to  be  decisive  of  the  question.  That  was  an  action  of 
covenant  by  the  assignee  of  King  James  I.  against  the  executors  of  the 
lessee  of  a  mill  under  letters-patent  of  Queen  Elizabeth,  sealed  with 
her  seal  only,  and  containing  these  words:  "  J5i  prcediclus  WilUelmus, 
■executores  et  assignati  sui,  prcBdictum  molendinum  et  domus  et  cedrficia 

1  Cro.  Jac.  521. 
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inde  sufficienter  reparabunt."  The  first  question  was,  whether  these 
words  in  the  letters-patent,  to  which  the  queen's  seal  only  was  affixed, 
shall  enure  as  a  covenant  to  bind  the  lessee  and  his  assigns ;  and  it  was 
resolved  "that  it  should,  for  the  lessee  takes  thereby  because  it  is  a 
matter  of  record ;  although  in  show  they  be  the  words  of  the  lessor 
only,  yet  he  accepting  thereof  and  enjoying  it,  it  is  as  well  his  covenant 
in  fact,  and  shall  bind  him  as  strongly,  as  if  it  had  been  a  covenant  by 
indenture."  So,  in  the  charter  in  question,  the  words  are  in  show  the 
words  of  the  king  only ;  but  the  corporation  having  accepted  the  charter 
and  enjoyed  the  benefits  of  it,  as  is  averred  in  the  declaration,  they  are 
as  strongly  bound  as  if  they  had  covenanted  expressly  by  an  indenture. 

The  second  requisite  is,  in  truth,  that  upon  which  this  case  wholly 
turns,  viz. ,  that  the  obligation  must  be  matter  of  so  general  and  public 
concern  that  an  indictment  will  lie  for  the  breach  of  it.  Now,  this 
depends  principally  upon  the  construction  which  ought  to  be  put  upon 
the  words  of  the  charter.  They  are  undoubtedly  of  a  very  general 
nature:  "All  and  singular  the  buildings,  banks,  sea-shores,  and  all 
other  mounds  and  ditches  within  the  said  borough,  or  to  the  said 
borough  belonging,  or  situate  between  the  said  borough  and  the  sea." 
It  is  asked,  do  these  words  embrace  every  little  ditch  or  bank  within 
the  limits  of  the  borough,  whether  public  or  private ;  and,  if  not,  where 
is  the  limit?  The  answer  is,  that  they  embrace  only  such  buildings, 
banks,  sea-shores,  mounds,  and  ditches  within  or  beloneing  to  the 
borough,  or  situate  between  the  borough  and  the  sea,  as  form  part  of 
the  defences  and  safeguards  of  the  borough  against  the  encroachments 
of  the  sea.  This  may  be  gathered  from  the  context,  from  the  word 
"sea-shores,"  from  the  expression,  "situate  between  the  borough  and 
the  sea,"  and  from  the  obvious  intention  and  scope  of  the  charter  as 
stated  in  the  declaration.  It  seems  to  us  that  such  construction  and 
limitation  of  the  words  is  necessary  in  order  to  give  this  part  of  the 
charter  any  meaning,  and  that  no  violence  is  done  either  to  the  gram- 
matical or  reasonable  sense  of  the  words  by  such  construction. 

If  so,  the  next  question  which  arises  is,  whether  the  keeping  up  the 
sea-defences  of  a  town  or  borough  is  a  matter  of  general  and  public 
concern.  It  is  said  that  the  repair  of  a  highway  or  a  bridge  is  matter 
of  public  concern,  because  all  the  king's  subjects  may  have  occasion 
to  use  it.  And  why  may  not  all  the  king's  subjects  have  occasion  to 
reside  in  or  to  pass  through  the  borough  of  Lyme?  It  may  be  dif- 
ficult to  define  precisely  over  what  quantity  of  land,  or  to  how  large  a 
district,  any  benefit  must  be  extended  in  order  to  render  such  benefit  a 
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matter  of  general  and  public  concern  ;  but  surely  no  danger  or  incon- 
venience can  arise  from  holding  that  it  is  sufficient  if  such  benefit 
extended  to  a  whole  town  or  borough. 

But  it  is  said  that,  even  if  the  repair  of  the  sea-defences  of  a  town 
or  borough  be  matter  of  general  and  public  concern,  yet  that  the 
declaration  in  this  case  does  not  show  that  the  particular  "  buildings, 
banks,  sea-shores,  mounds,  or  ditches"  alleged  to  be  out  of  repair,  are 
part  of  the  sea-defences  of  the  borough,  nor  is  it  expressly  averred 
that  the  public  had  any  interest  in  them.  The  answer  is,  that  the  build- 
ings, banks,  sea-shores,  mounds,  or  ditches  in  question  are  described 
in  the  declaration  in  the  very  words  used  in  the  charter,  as  set  out  in 
the  declaration,  and  are  expressly  averred  to  have  been  in  existence  at 
the  time  when  the  charter  was  granted  and  accepted ;  and  it  is  also 
expressly  averred  that  the  corporation  were  liable,  under  the  charter, 
to  repair  them.  Now,  these  words  in  the  averments  of  the  declaration 
must  be  understood  in  the  same  sense  as  the  same  words  in  the  charter ; 
and  as  we  are  of  opinion  that  the  true  construction  of  them  in  the 
charter  is  to  understand  them  as  limited  to  the  sea-defences  of  the 
borough,  so  we  think  they  are  to  be  taken  to  have  the  same  meaning  in 
the  declaration,  and  to  have  the  same  effect  as  if  the  buildings,  banks, 
sea-shores,  mounds,  or  ditches  in  question  were  expressly  averred  to  be 
part  of  the  defences  and  safeguards  of  the  borough  and  town  against 
the  encroachments  of  the  sea.  And  this  opinion  is  further  strengthened 
by  the  circumstance  that  the  present  objection  arises  after  verdict. 
The  effect  of  a  verdict  in  curing  defects  in  the  pleadings  at  common 
law  is  stated  correctly  in  one  of  the  last  cases  on  the  subject,  viz.,  that 
of  Jackson  v.  Peshed.^  There  Lord  Ellenborough  said:  "Where  a 
matter  is  so  essentially  necessary  to  be  proved  that,  had  it  not  been 
given  in  evidence,  the  jury  could  not  have  given  such  a  verdict,  there 
the  want  of  stating  that  matter  in  express  terms  in  a  declaration,  pro- 
vided that  it  contains  terms  sufficiently  general  to  comprehend  it  in  fair 
and  reasonable  intendment,  will  be  cured  by  verdict ;  and  where  a  gen- 
eral allegation  must,  in  fair  construction,  so  far  require  to  be  restricted 
that  no  judge  and  no  jury  could  have  possibly  treated  it  in  an  unre- 
strained sense,  it  may  reasonably  be  presumed,  after  verdict,  that  it 
was  so  restrained  at  the  trial ;  but  unless  the  allegation  is  of  such  a 
nature  that  it  would  have  been  doing  violence  to  the  terms,  as  applied 
to  the  subject-matter,  to  have  treated  it  as  unrestrained,  we  are  not 
aware  of  any  authority  which  will  warrant  us  in  presuming  that  it  was 

I  1  Mau.  &  Sel.  234. 


G50  NEGLIGENCE   OF   MUNICIPAL   COEPOEATIONS . 

Henley  v.  The  Mayor  and  Burgesses  of  Lyme  Eegis. 

considered  as  restrained,  merely  because,  in  the  extreme  latitude  of  the 
terms,  such  a  sense  might  be  affixed  to  them."  Here  we  think  that 
the  allegations  of  the  declaration,  as  applied  to  the  subject-matter,  do 
by  reasonable  intendment  show  that  the  buildings,  banks,  mounds,  and 
ditches  in  question  were  part  of  the  defences  and  safeguards  of  the 
town  and  borough  against  the  encroachments  of  the  sea,  and  partic- 
ularly of  that  part  of  the  town  and  borough  in  which  the  plaintiff's 
property  is  situated.  The  declaration,  therefore,  shows  a  charter  cast- 
ing an  obligation  on  the  corporation  to  do  repairs  of  general  and  public 
concern,  and  avers  that  they  have  omitted  to  do  such  repairs,  and  that 
the  plaintiff  has  thereby  sustained  special  damage.  It  is  not,  indeed, 
shown  that  the  plaintiff's  house  existed  at  the  time  when  the  charter 
was  granted ;  neither  can  this  be  necessary,  for  if  the  obligation  to 
repair  be  of  a  public  nature,  concerning  the  whole  borough,  the  whole 
borough  has  a  right  to  be  protected,  and  it  is  immaterial  whether  the 
inundation  affects  the  lands,  or  houses  at  any  time  erected  on  those 
lands. 

It  is,  however,  further  urged  that  whatever  engagement  the  corpora- 
tion may  be  under  as  between  them  and  the  crown,  so  as  to  render 
them  liable  either  to  forfeiture  of  their  charter,  or  any  other  proceeding 
by  the  crown,  yet  that  no  stranger  can  take  advantage  of  such  engage- 
ment and  maintain  an  action.  It  is  admitted  that  if  their  liability  arose 
by  prescription,  they  would  be  indictable,  and  also  an  action  would  lie 
for  special  damage,  as  in  The  Mayor,  etc.,  of  Lynn  v.  Turner,^  Church- 
man V.  Tunstal,^  Payne  v.  Partridge,'^  and  many  other  authorities 
which  it  is  unnecessary  to  cite,  because  it  is  clear  and  undoubted  law 
that  whenever  an  indictment  lies  for  non-repair,  an  action  on  the  case 
will  lie  at  the  suit  of  a  party  sustaining  any  particular  damage.  Now, 
we  are  unable  to  see  any  sound  distinction  between  liability  by  prescrip- 
tion, and  a  liability  arising  within  time  of  memory,  but  legally  created. 
We  do  not  say  that  prescription  necessarily  implies  a  charter  or  grant, 
but  it  necessarily  implies  some  legal  origin,  and  charter  would  be  a 
legal  origin.  Suppose  that  a  prescriptive  obligation  were  alleged,  and 
that  a  charter  granted  before  time  of  memory  were  produced,  and  so 
the  legal  origin  were  shown,  would  that  destroy  the  prescription?  Cer- 
tainly not.  Would  the  obligation  arising  from  that  charter  have  been 
less  binding  within  a  few  years  after  it  was  granted  than  it  is  now,  after 
a  great  lapse  of  time?     Certainly  not.     If,  then,  the  origin  be  legal, 

1  Cowp.  86.  »  Show.  225;  Garth.  199. 
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how  can  it  be  important  when  it  took  place  ?  We  do  not  go  the  length 
of  saying  that  a  stranger  can  take  advantage  of  an  agreement  between 
A.  and  B.,  nor  even  of  a  charter  granted  by  the  king,  where  no  matter 
of  general  and  public  concern  is  involved ;  but  where  that  is  the  case, 
and  the  king,  for  the  beneiit  of  the  public,  has  made  a  certain  grant, 
imposing  certain  public  duties,  and  that  grant  has  been  accepted,  we 
are  of  opinion  that  the  public  may  enforce  the  performance  of  those 
duties  by  indictment,  and  individuals  peculiarly  injured,  by  action.  If 
it  were  otherwise  many  inconveniences  would  follow,  and  among  them, 
in  the  case  in  question,  is  this :  that,  as  the  duty  and  the  right  to  repair 
the  sea- defences  of  the  town  and  borough  are  cast  upon  the  corpora- 
tion, no  other  person  would  be  justified  in  interfering  and  doing  repairs, 
however  necessary ;  or,  at  all  events,  not  until  the  corporation  had 
been  called  upon,  and  neglected  to  do  them.^  And  it  is  doubtful  whether 
he  would  be  justified  even  then,  the  proper  remedy  being,  as  there 
stated,  by  indictment  or  action ;  for  nuisances  of  omission  cannot,  in 
general,  be  abated. 

Two  of  the  judges  have  entertained  considerable  doubts  whether  the 
declaration  contains  sufficient  words,  in  this  case,  to  show  that  the 
mounds  or  banks  were  of  such  public  benefit  as  that  an  indictment 
would  lie  for  not  repairing  them  ;  but,  agreeing  in  the  general  view  of 
the  law,  they,  as  well  as  the  rest  of  the  judges  who  heard  the  argument, 
are  of  opinion  that  the  question  proposed  by  your  lordships  must  be 
answered  in  the  afllrmative,  and  that  the  declaration  is  sufiicient. 

The  LoKD  Chancellok  said,  after  the  unanimous  judgment  of  the 
Court  of  Common  Pleas,  and  the  concurring  judgment  of  three  of  the 
judges  in  the  Court  of  King's  Bench  upon  the  writ  of  error  brought 
there,  the  fourth  judge  giving  no  opinion,  it  was  matter  of  satisfaction 
to  him  that  all  the  judges  now  agreed  in  the  opinion  which  their  lord- 
ships heard  now  delivered.  Two  of  the  learned  judges  entertained 
some  doubt  upon  the  pleadings,  in  respect  to  a  point  which  did  not 
affect  the  main  question.  He  should  move  that  the  judgment  of  the 
court  below  be  affirmed  ;  but,  although  the  two  courts  below  concurred 
in  the  judgment,  yet  it  was  not  a  case  in  which  costs  ought  to  be 
charged  against  the  plaintiffs  in  error,  as  there  was  some  doubt,  and 
the  question  was  one  of  difficulty. 

Lord  Wtnford  concurred  in  these  observations. 

The  judgment  of  the  court  below  was  aflSrmed,  without  costs. 

»  The  Earl  of  Lonsdale  v.  Nelson,  2  Barn.  &  Cress.  302;  j.  <;.,  3  Dow.  4  Ey.  566. 
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2.  LIABILITY  0¥  MUNICIPAL  COBPOEATIONS  FOE  NEGLIGENCE  IN 

the  management  of  peivate  oe  coepoeate  peopeety. 

Bailey  v.  The  Mayor,  etc.,  op  the  City  of  New  York.* 

In  the  Supreme  Court  of  the  State  of  New  York,  1842. 

Hon.  Samuel  Nelson,  Chief  Justice. 

"   Greene  C.  Bronson,  )  -    ^. 
„    _,         _  i  Jushces. 

ESEK  COWEN,  ) 

In  the  Court  for  the  Correction  of  Errors,  of  the  State  of  New  Torkf 

1845. 

Hon.  Addison  Gabdineb,  President  of  the  Senate, 

"     Eeuben  H.  Walwobth,  Chancellor. 

"     Geeene  C.  Bbonson,  Chief  Justice. 
And  the  Senators. 

1.  Liability  of  municipal  Corporations  for  Negligence  in  the  Uanagement  of  pri- 
vate or  corporate  Property. — A  municipal  corporation  is  liable  to  pay  damages  for 
injuries  inflicted  in  the  management  of  property  which  it  holds  in  its  private  or  corpo- 
rate capacity,  the  profits  of  which  enure  directly  to  its  benefit  as  a  corporation,  and 
indirectly  to  the  benefit  of  the  public,  in  the  same  manner  as  an  individual  is  so  liable. 
A  dam  erected  by  a  city  for  the  supplying  of  its  inhabitants  with  wholesome  water,  for 
which  the  city  receives  compensation  from  the  inhabitants  thus  supplied,  distribu- 
tively,  is  deemed  private  or  corporate  property  within  the  meaning  of  this  rule. 

8.  Bespondeat  Superior.  —  Commissioners  in  charge  of  such  corporate  property  are  held 
to  be  agents  or  servants  of  the  city,  for  the  purpose  of  charging  the  city  with  liability 
for  their  negligence,  although  they  are  appointed  by  the  governor  and  Senate  of  the 
State,  and  although  they  are  not,  in  any  respect,  under  the  control  of  the  ofScers  of  the 
city;  provided  the  city,  by  adopting  the  act  under  which  they  are  appointed,  by  ap- 
proving the  plans  of  the  works  by  them  submitted,  by  raising  funds  for  the  execution 
of  such  plans,  and  by  paying  the  salaries  of  such  commissioners,  makes  them  its  agents. 
Walworth,  C,  doubting,  and  Gardiner,  P.,  dissenting. 

3.  Case  in  Judgment.—  Several  acts  were  passed  by  the  Legislature  of  New  York  for  the 
supplying  of  the  citizens  of  New  York  with  wholesome  water.  In  pursuance  thereof, 
commissioners  were  appointed  by  the  governor  and  Senate  of  the  Stale,  who  laid  cer- 
tain plans  for  such  works  before  the  City  Council,  who  approved  the  same  and  sub- 
mitted to  a  vote  of  the  people  the  question  of  raising  money  for  the  construction  of  the 
same,  which  question  was  decided  by  the  voters  in  the  affirmative,  whereupon  the  City 
Council  passed  an  ordinance  instructing  the  commissioners  to  proceed  in  conformity 
with  the  plans.  Under  a  contract  with  the  commissioners,  a  dam  was  erected  across 
Crotou  River,  which,  by  reason  of  negligence  and  unskilf  ulness  in  its  construction,  as 
found  by  the  jury,  gave  way  during  an  extraordinary  flood,  and  damaged  the  property 
of  the  plaintiffs  on  the  stream  below.  It  was  held  that  the  city  must  pay  to  the  plain, 
tiffs  the  damages  thus  sustained ;  that  such  damages  were  not  embraced  in  the  provision 
of  the  statute  for  the  assessment  of  damages  consequent  upon  the  construction  of  the 
works,  but  were  the  subject  of  an  action  for  a  tort. 

*  Reported  3  Hill,  531 ;  2  Denio,  433. 
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Case,  tried  at  the  Westchester  Circuit,  in  April,  1842,  before  Eug- 
GLES,  C.  J.  The  first  count  of  the  declaration  averred  that  on,  etc., 
the  plaintiffs  were,  and  for  a  long  time  before  had  been,  and  still  were, 
possessed  of  a  certain  close,  with  the  appurtenances,  situate  in  York- 
town,  Westchester  County,  near  and  in  part  adjoining,  etc.,  the  Croton 
River ;  that  before  and  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  the  plaintiffs  of  right  had  and  enjoyed  the  benefit 
and  advantage  of  the  said  river;  that  before,  etc.,  at,  etc.,  they  were 
possessed  of  a  certain  dam  in  the  bed  of  said  river,  by  means  whereof 
the  water  was  of  right  caused  to  flow  into  and  drive  certain  mills  of  the 
plaintiffs ;  that  they  were  possessed  of  other  buildings  standing  upon 
the  said  close,  in  and  about  which  was  a  large  quantity  of  house- 
furniture,  and  other  personal  property  belonging  to  them  ;  yet  the  said 
defendants,  well  knowing,  etc.,  but  contriving,  etc.,  to  wit,  on,  etc., 
wrongfully,  unjustly,  ignorantly,  and  unskilfully  built  and  constructed 
across  the  said  river,  at  a  point  above  the  said  close,  etc.,  a  certain 
dam,  which,  by  reason  of  the  mere  negligence,  unskilfulness,  ignorance, 
and  carelesness  of  the  defendants,  their  agents  and  servants,  in  the 
construction  and  maintenance  thereof,  and  for  no  other  cause,  after- 
wards, on,  etc.,  was  swept  away  by  the  waters  of  said  river,  that  had 
accumulated  therein  to  the  height  of  one  hundred  and  fifty  feet  beyond 
the  usual  and  ordinary  height  of  the  same,  etc.,  destroying  the  soil  of 
twenty  acres  of  the  said  close,  and  demolishing  and  carrying  away  the 
plaintiffs'  dam,  flume,  sluices,  mills,  machinery,  buildings,  furniture, 
etc.,  etc.  The  other  counts  in  the  declaration  contained  substantially 
the  same  allegations.     Plea,  the  general  issue. 

It  was  admitted  at  the  trial  that  on  the  8th  of  January,  1841,  and 
for  a  long  time  previous  to  the  construction  of  the  defendants'  dam, 
the  plaintiffs  were  jointly  possessed  of  the  lands  and  personal  property 
mentioned  in  the  declaration.  The  plaintiffs  read  in  evidence  certain 
acts  of  the  Legislature  in  respect  to  supplying  the  city  of  New  York 
with  pure  and  wholesome  water,  — viz. ,  an  act  passed  February  26,  1833; 
one  passed  May  2,  1834  ;  another  passed  May  5,  1837  ;  another,  March 
29,  1838;  another,  April  27,  1840;  and  another,  May  26,  1841.  It 
was  further  admitted  that  Stephen  Allen  and  four  others  were  ap- 
pointed water-commissioners  under  the  act  of  May  2,  1834,  and  that 
tliey  continued  in  office  until  March,  1840.  The  plaintiffs  gave  in 
evidence  a  report  of  the  commissioners,  made  in  pursuance  of  the  last- 
mentioned  act,  dated  February  16,  1835.  This  report  proposed,  among 
other  things,  that  a  dam  should  be  erected  across  the  Croton  Eiver,  at 
the  place  where  the  one  complained  of  was  built.     The  plaintiffs  also 
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gave  in  evidence  a  report  of  the  joint  committee  of  both  boards  of  the 
Common  Council  of  the  City  of  New  YorK,  to  whom  was  referred  the 
report  first  mentioned.  The  report  of  the  committee  was  dated  on  the 
4th  of  March,  1835.  The  plaintiffs  then  introduced  in  evidence  the 
following  resolutions,  adopted  by  the  Common  Council,  and  approved 
by  the  mayor  on  the  11th  of  March,  1835:  ^^ Resolved,  That  the  plan 
adopted  by  the  water-commissioners  for  the  city  of  New  York  for 
supplying  the  city  of  New  York  with  a  sufficient  quantity  of  pure  and 
wholesome  water  for  the  use  of  its  inhabitants,  and  described  in  their 
report,  made  to  the  Board  of  Aldermen  on  the  sixteenth  day  of  Feb- 
ruary last,  be  and  the  same  is  hereby  approved.  Resolved,  That  a  poll 
be  and  hereby  is  appointed  to  be  opened  on  the  days  upon  which  the 
next  annual  election  for  charter  oflBcers  for  this  city  is  by  law  appointed 
to  be  held,  to  the  end  that  the  electors  may  express  their  assent  or 
refusal  to  allow  the  Common  Council  to  proceed  in  raising  the  money 
necessary  to  construct  the  works  as  aforesaid,  by  depositing  their  bal- 
lots in  a  box  to  be  provided  for  that  purpose  in  their  respective  wards, 
according  to  the  provisions  of  the  act  'to  provide  for  supplying  the 
city  of  New  York  with  pure  and  wholesome  water,'  passed  May  2, 
1834."  The  plaintiffs  further  gave  in  evidence  the  certificate  of  the 
board  of  canvassers  at  the  said  election,  by  which  it  appeared  that  a 
majority  of  the  electors  were  in  favor  of  the  measures  thus  submitted 
to  their  decision.  The  plaintiffs  then  introduced  in  evidence  an  ordi- 
nance of  the  Common  Council,  approved  by  the  mayor  on  the  7th  of 
May,  1835,  entitled  "A  law  to  instruct  the  water-commissioners  to 
proceed  in  the  work  of  supplying  the  city  of  New  York  with  water,  and 
to  create  a  public  fund  or  stock,  to  be  called  '  the  water-stock  of  the 
city  of  New  York,'  for  the  expenses  of  said  work."  The  first  section 
of  the  ordinance  instructed  the  water-commissioners  to  proceed  with 
the  work  according  to  the  plan  proposed  by  them,  in  pursuance  of  the 
act  of  1834.  The  second  section  authorized  the  creation  of  stock  for 
a  loan  of  $2,500,000.  The  other  sections,  except  the  eighth  and  ninth, 
declared  the  manner  in  which  the  loan  should  be  raised,  etc.  The 
eighth  section  provided  that  the  comptroller  should  pay  out  the  moneys 
thus  to  be  raised,  on  the  order  of  the  water-commissioners,  for  the 
expenses  of  the  work.  The  ninth  section  directed  that  all  the  revenue 
derived  from  the  water  to  be  procured  by  said  work,  and  furnished  to 
the  inhabitants  of  the  city,  should  be  appropriated  as  a  sinking-fund 
toward  the  redemption  of  the  said  stock.  The  plaintiffs  gave  in  evi- 
dence two  other  ordinances  of  the  Common  Council,  providing  further 
means  to  carry  on  the  work,  one  of  which  was  passed  and  approved  in 
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May,  1834,  and  the  other  in  April,  1838.  The  plaintiffs  offered  in 
evidence  three  other  reports  made  by  the  water-commissioners  to  the 
Common  Council,  in  pursuance  of  the  several  acts  of  the  Legislature  be- 
fore read  ia  evidence, — viz.,  one  made  in  January,  1838;  another,  in 
January,  1841 ;  and  the  third,  in  July,  1841.  These  were  objected  to, 
but  admitted.  The  plaintiffs  also  gave  in  evidence  a  deed  in  fee,  executed 
by  Wilhelmus  Garretson  and  others,  dated  July  11,  1835,  conveying  to 
the  defendants  one  hundred  and  iive  acres  of  land,  lying  above  the  plain- 
tiffs' premises,  on  both  sides  of  the  Croton  River,  upon  which  land  the 
dam  complained  of  was  erected.  The  plaintiffs  then  offered  to  prove 
a  certain  contract  between  the  water-commissioners  and  Crandall  & 
Van  Zandt,  whereby  the  latter  agreed  to  build  the  dam  in  question 
according  to  certain  plans  and  specifications  thereto  annexed,  in  pur- 
suance of  which  contract  the  dam  was  constructed ;  also,  a  bond  given 
by  the  said  contractor,  with  sureties,  to  the  defendants,  in  the  penal 
sum  of  $21,000,  conditioned  that  the  contractors  should  well  and  faith- 
fully perform  their  said  contract.  This  evidence  was  objected  to,  but 
received.  It  was  admitted  that  the  water-commissioners  were  paid  for 
their  services  by  the  defendants,  out  of  the  funds  raised  to  carry  on 
the  work.  The  plaintiffs  further  offered  to  prove  that  the  dam  in  ques- 
tion was  negligently,  unskilfully,  and  carelessly  constructed ;  and  that, 
by  reason  of  gross  negligence,  unskilfulness,  and  carelessness  in  the 
construction  of  it,  and  for  no  other  cause,  the  dam  was,  on  the  8th  of 
January,  1841,  swept  away  and  destroyed  by  a  freshet;  that  thereby 
the  real  and  personal  property  of  the  plaintiffs,  situate  upon  the  banks 
of  the  river  below  the  dam,  was  destroyed  to  the  value  of  $60,000  and 
upwards ;  and  that  the  dam,  before  being  carried  away,  had  been  ac- 
cepted as  complete,  and  paid  for,  by  the  water-commissioners.  The 
defendants  objected  to  the  proposed  proof,  insisting  as  matter  of  law 
that,  if  admitted,  the  action  could  not  be  maintained,  inasmuch  as 
(1)  the  plaintiffs  had  no  remedy  by  action  on  the  case  at  common  law 
against  the  defendants  for  the  alleged  negligence  in  the  construction  of 
the  dam,  the  same  having  been  entirely  under  the  management  of  the 
water-commissioners  appointed  by  the  governor  and  Senate,  and  not 
subject  to  the  control  of  the  defendants;  and  (2)  the  only  remedy  of 
the  plaintiffs  for  their  damages  was  by  an  appraisement  of  the  same, 
pursuant  to  the  provisions  of  the  act  of  May  2,  1834.  The  circuit  judge 
rejected  the  evidence  offered,  and  directed  a  nonsuit.  The  plaintiffs 
excepted,  and  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

A.  S.  Johnson  and  E.  P.  Hurlbvi,  for  the  plaiatiffs ;  P.  A,  Cowdery 
and  D.  B.'  Tallmadge,  for  the  defendants. 
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By  the  court,  Nelson,  C.  J.  —  The  principal  ground  taken  at  the 
circuit  against  this  action,  and  the  one  upon  which  it  is  understood  the 
cause  there  turned,  was  that  the  defendants  were  not  chargeable  for 
negligence  or  unskilfulness  in  the  construction  of  the  dam  in  question, 
inasmuch  as  the  water-commissioners  were  not  appointed  by  them,  nor 
subject  to  their  direction  or  control.  In  other  words,  the  commis- 
sioners not  being  their  agents  in  the  construction  of  the  dam,  the  rule 
respondeat  superior  could  not  properly  be  applied. 

Another  ground  is  now  taken,  which  I  will  first  notice,  viz. :  that, 
admitting  the  water-commissioners  to  be  the  appointed  agents  of  the 
defendants,  still  the  latter  are  not  liable,  inasmuch  as  they  were  acting 
solely  for  the  State  in  prosecuting  the  work  in  question,  and,  therefore, 
are  not  responsible  for  the  conduct  of  those  necessarily  employed  by 
them  for  that  purpose.  We  admit,  if  the  defendants  are  to  be  regarded 
as  occupying  this  relation,  and  are  not  chargeable  with  any  want  of 
diligence  in  the  selection  of  agents,  the  conclusion  contended  for 
would  seem  to  follow.  They  would  then  be  entitled  to  all  the  immuni- 
ties of  public  officers  charged  with  a  duty  which,  from  its  nature,  could 
not  be  executed  without  availing  themselves  of  the  services  of  others ; 
and  the  doctrine  of  respondeat  superior  does  not  apply  to  such  cases. 
If  a  public  oflScer  authorize  the  doing  of  an  act  not  within  the  scope  of 
his  authority,  or  if  he  be  guilty  of  negligence  in  the  discharge  of  duties 
to  be  performed  by  himself,  he  will  be  held  responsible,  but  not  for 
the  misconduct  or  malfeasance  of  such  persons  as  he  is  obliged  to 
employ.^ 

But  this  view  cannot  be  maintained  upon  the  facts  before  us.  The 
powers  conferred  by  the  several  acts  of  the  Legislature  authorizing  the 
execution  of  this  great  work  are  not,  strictly  and  legally  speaking,  con- 
ferred for  the  benefit  of  the  public.  The  grant  is  a  special,  private 
franchise,  made  as  well  for  the  private  emolument  and  advantage  of  the 
city  as  for  the  public  good.  The  State,  in  its  sovereign  character,  has 
no  interest  in  it.  It  owns  no  part  of  the  work.  The  whole  investment 
under  the  law,  and  the  revenue  and  profits  to  be  derived  therefrom,  are 
a  part  of  the  private  property  of  the  city ;  as  much  so  as  the  lands  and 
houses  belonging  to  it,  situate  within  its  corporate  limits. 

The  argument  of  the  defendants'  counsel  confounds  the  powers  in 
question  with  those  belonging  to  the  defendants  in  their  character  as  a 
municipal  or  public  body,—  such  as  are  granted  exclusively  for  public 
purposes  to  counties,  cities,  towns,  and  villages,  where  the  corporations 

1  Hall  ©.Smith,  2  Bing.  156;  «.  c,  J.  B.  Moo.  Boultonj;.Crowther,4Dow.  &Ey.  195;  Harris 
226;  Humphreys  v.  Mears,  1  Man.  &  B.  187;       "•  Baker,  4  Man.  &  Sel.  27. 
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have,  if  I  may  so  speak,  no  private  estate  or  interest  in  the  grant.  As 
the  powers  in  question  have  been  conferred  upon  one  of  these  public 
■corporations,  thus  blending,  in  a  measure,  those  conferred  for  private 
advantage  and  emolument  with  those  already  possessed  for  public 
purposes,  there  is  some  diflSculty,  I  admit,  in  separating  them  in  the 
mind,  and  properly  distinguishing  the  one  class  from  the  other  so  as  to 
distribute  the  responsibility  attaching  to  the  exercise  of  each.  But  the 
■distinction  is  quite  clear  and  well  settled,  and  the  process  of  separation 
practicable.  To  this  end,  regard  should  be  had,  not  so  much  to  the 
nature  and  character  of  the  various  powers  conferred,  as  to  the  object 
and  purpose  of  the  Legislature  in  conferring  them.  If  granted  for  pub- 
lic purposes  exclusively,  they  belong  to  the  corporate  body  in  its  public, 
political,  or  municipal  character.  But  if  the  grant  was  for  purposes  of 
private  advantage  and  emolument,  though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporation,  quoad  hoc,  is  to  be  regarded  as 
a  private  company.  It  stands  on  the  same  footing  as  would  any  indi- 
vidual or  body  of  persons  upon  whom  the  like  special  franchises  had 
been  conferred,  i  Suppose  the  Legislature,  instead  of  the  franchise  in 
question,  had  conferred  upon  the  defendants  banking  powers,  or  a  char- 
ter for  a  railroad  leading  into  the  city,  in  the  usual  manner  in  which 
such  powers  are  conferred  upon  private  companies,  could  it  be  doubted 
that  they  would  hold  them  in  the  same  character,  and  be  subject  to  the 
same  duties  and  liabilities?  I  cannot  doubt  but  they  would.  These 
powers,  in  the  eye  of  the  law,  would  be  entirely  distinct  and  separate 
from  those  appertaining  to  the  defendants  as  a  municipal  body.  So 
far  as  related  to  the  charter  thus  conferred,  they  would  be  regarded  as 
a  private  company,  and  be  subject  to  the  responsibilities  attaching  to 
that  class  of  institutions.  The  distinction  is  well  stated  by  the  Master 
of  the  Rolls,  in  Moodalay  v.  The  East  India  Company,^  in  answer  to  an 
objection  made  by  counsel.  There,  the  plaintiff  had  taken  a  lease  from 
the  company,  granting  him  permission  to  supply  the  inhabitants  of 
Madras  with  tobacco  for  ten  years.  Before  the  expiration  of  that 
period,  the  company  dispossessed  him  and  granted  the  privilege  to 
another.  The  plaintiff,  preparatory  to  bringing  an  action  against  the 
company,  filed  a  bill  of  discovery.  One  of  the  objections  taken  by  the 
defendants  was,  that  the  removal  of  the  plaintiff  was  incident  to  their 
character  as  a  sovereign  power,  the  exercise  of  which  could  not  be 

1  Dartmouth    College    v.    Wood'ward,   4       275 ;  United  States  Bank  v.  Planters'  Bank, 
Wheat.   668,   672;   Phillips   v.  Bury,   1   Ld.       9  Wheat.  907;  Clark  i;.  Corporation  of  Wash- 
Eaym.  8;   s.  c,  2  Term  Rep.  352;   Allen  v.       ington,  12  Wheat.  40;  Moodalay  v.  The  East 
McKeen,  1  Sumn.  297;  The  People  v.  Morris,       India  Co.,  1  Bro.  C.  C.  •469. 
13  Wend.  331,  338 ;  'I  Kent's  Coram.  (4th  ed.)  =  1  Bro.  0.  C.  469. 
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questioned  in  a  bill  or  suit  at  law.  The  Master  of  the  Rolls  admitted 
that  no  suit  would  lie  against  a  sovereign  power  for  any  thing  done  in 
that  capacity,  but  he  denied  that  the  defendants  came  within  the  rule. 
"They  have  rights,"  he  observed,  "as  a  sovereign  power;  they  have 
also  duties  as  individuals ;  if  they  enter  into  bonds  in  India,  the  sums 
secured  may  be  recovered  here.  So  in  this  case,  as  a  private  company 
they  have  entered  into  a  private  contract,  to  which  they  must  be  liable." 
It  is  upon  the  like  distinction  that  municipal  corporations,  in  their 
private  character  as  owners  and  occupiers  of  lands  and  houses,  are 
regarded  in  the  same  light  as  individual  owners  and  occupiers,  and  dealt 
with  accordingly.  As  such,  they  are  bound  to  repair  bridges,  high- 
ways, and  churches ;  are  liable  to  poor-rates,  and,  in  a  word,  to  the 
discharge  of  any  other  duty  or  obligation  to  which  an  individual  owner 
would  be  subject.  1 

Regarding  the  defendants,  then,  in  the  light  of  any  other  private  com- 
pany upon  whom  the  like  special  franchises  had  been  conferred,  the 
next  question  is,  whether  the  water-commissioners  charged  with  the 
immediate  superintendence  and  execution  of  the  work  stand  in  the  rela- 
tion of  agents  deputed  by  the  defendants  to  perform  this  duty.  If  they 
do,  it  is  not  denied,  in  this  aspect  of  the  case,  that  the  defendants  are 
answerable  to  the  plaintiffs  for  any  damages  sustained  through  the 
negligence  or  unskilfulness  of  the  commissioners.  The  question  de- 
pends mainly  upon  a  construction  of  the  act  of  1834,2  as  the  several 
other  statutes  relating  to  this  work  have  no  material  bearing  upon  the 
point.  By  this  act,  the  water-commissioners  are  to  be  appointed  by 
the  governor  and  Senate. ^  It  is  made  their  duty  to  examine  and  con- 
sider all  matters  relative  to  supplying  the  city  with  a  sufficient  quantity 
of  pure  and  wholesome  water ;  •*  for  which  purpose  they  are  empow- 
ered to  employ  engineers,  surveyors,  and  such  other  persons  as  may 
be  necessary,  etc.^  They  are  also  required  to  adopt  such  plan  as 
in  their  judgment  may  be  most  advantageous  for  procuring  a  supply 
of  water,  and  to  ascertain,  as  nearly  as  practicable,  what  amount  of 
money  it  will  cost  to  carry  the  plan  into  effect ;  and  for  this  purpose 
they  are  empowered  to  make  conditional  contracts  (subject  to  the  rati- 
fication of  the  Common  Council  of  the  city)  with  the  owners  of  lands, 
etc.,  required  for  the  work;  the  contracts  to  be  binding  upon  the 

•2   Inst.   703;   Thursfield  v.  Jones,    Sir  s  Seas.  Laws  1834,  p.  451. 

T.  Jones,  187;   Eex  v.  Gardner,  Cowp.  79;  »  §  1. 

Mayor  of  Lynn  v.  Turner,  Cowp.  87 ;  Henley  ■•  §  2. 

V.  Mayor,  etc.,  ol  Lyme  Eegis,  5  Bing.  91;  1  ^  §  3. 
Bing.  N.  C.  222,  s.  c.,  in  the  House  of  Lords; 
ante,  p.  626. 
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owners,  if  ratified  by  the  Common  Council  within  two  years  from  the 
passage  of  the  act."^  The  commissioners  are  further  required  to 
make  a  full  report  of  their  proceedings,  containing  a  detailed  descrip- 
tion of  their  plan  and  estimate  of  expenses,  together  with  an  estimate 
of  the  probable  amount  of  revenue  to  accrue  to  the  city  upon  the  com- 
pletion of  the  work,  with  the  reasons  and  calculations  upon  which  their 
opinions  and  estimates  are  founded,  and  all  such  other  information  as 
may  be  connected  with  the  object  of  their  appointment.^  In  case  the 
plan  adopted  by  the  commissioners  shall  be  approved  by  the  Common 
Council,  they  shall  then  refer  the  question  to  the  electors,  at  the  next 
charter  election,  to  determine  whether  they  will  authorize  the  Common 
Council  to  enter  upon  the  work  and  raise  the  necessary  funds  to  carry 
on  the  same ;  ^  and  if  a  majority  of  the  electors  are  found  in  favor  of 
the  measure,  "  it  shall  then  be  lawful  for  the  Common  Council  to  instruct 
the  commissioners  to  proceed  in  the  work;"  "  to  raise  by  loan,  from  time 
to  time,  and  in  such  amounts  as  they  (the  Common  Council)  may  think  Jit, 
a  sum  not  exceeding  $2,500,000,"  etc.*  It  is  provided,  also,  that  the 
Common  Council  shall  authorize  the  commissioners  to  draw  upon  the 
comptroller  of  the  city  for  any  sum  to  be  paid  to  contractors,  and  to 
owners  of  lands,  waters,  streams,  or  other  property  necessary  for  the 
execution  of  the  work,  as  well  as  for  their  own  incidental  expenses.* 
In  pursuance  of  this  act,  the  commissioners,  in  July,  1835,  made  a 
detailed  report  of  the  plan  they  proposed  as  most  advantageous  and 
practicable,  together  with  full  estimates  of  the  expense  and  of  the 
probable  amount  of  revenue.  The  report  was  approved  by  the  Com- 
mon Council  in  March  following,  and  subsequently  ratified  by  the 
electors.  The  commissioners  were  then  instructed  to  proceed  in  the 
execution  of  the  work,  which  has  accordingly  been  done,  and  the  dam 
in  controversy  is  a  portion  of  it,  built  under  their  superintendence  and 
control.  It  is,  therefore,  insisted  that  the  commissioners  are  to  be 
regarded  as  the  agents  of  the  defendants  while  engaged  in  the  work. 

The  ground  taken  against  this  conclusion  is,  that  these  commissioners 
were  appointed  by  the  State,  and  that  the  defendants  have  had  no  direc- 
tion or  control  over  their  conduct ;  that  they  were  bound  to  employ 
them,  and  submit  to  the  independent  exercise  of  their  powers  under  the 
law ;  that  the  commissioners  were  officers  of  the  State,  engaged  in  the 
discharge  of  public  duties ;  that  they  were  answerable  for  their  oflScial 
conduct  to  the  State  alone,  who  could  remove  them  at  pleasure ;  that 

1  §  4  *  §  8. 

M  5.  '  §  ai. 
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the  defendants  were  but  trustees  of  the  work,  which  was  authorized  and 
executed  for  the  benefit  of  the  public,  and  owned  and  held  it  in  their 
municipal  character,  and  not  as  private  owners  for  their  own  benefit. 
We  have  already  given  our  views  of  the  character  of  this  work,  and  of 
the  capacity  in  which  the  defendants  hold  the  powers  under  which  it 
has  been  executed.  If  we  are  not  mistaken  in  that  conclusion,  and 
they  are  to  be  regarded  as  a  private  company,  like  any  other  body  of 
men  upon  whom  special  franchises  have  been  conferred  for  their  own 
private  advantage,  —  such  as  banking  and  railroad  corporations,  —  then 
the  appointment  of  the  agents  by  the  State  did  not  make  them  less  the 
agents  of  the  defendants.  The  appointment  in  this  way  is  but  one  of 
the  conditions  upon  which  the  charter  was  granted,  and  stands  on  the 
footing  of  any  other  condition  to  be  found  in  the  grant,  subject  to 
which  it  has  been  accepted.  By  accepting  the  charter,  the  defendants 
thereby  adopted  the  commissioners  as  their  own  agents  to  carry  on  the 
work.  The  acceptance  was  entirely  voluntary,  for  the  State  could  not 
enforce  the  grant  upon  the  defendants  against  their  will.  This  would 
be  so  upon  general  principles  ;  ^  but  here  the  charter  itself  left  it  optional 
with  the  Common  Council  of  the  city  to  accept  or  not.^  The  under- 
taking of  the  work  was  made  to  depend  upon  the  approval  of  the  plan 
of  the  commissioners,  which  necessarily  involved  the  right  to  adopt  or 
reject  the  work  itself  altogether,  if  they  disliked  the  system  prescribed 
by  the  Legislature.  The  approval  having  taken  place,  this,  together 
with  the  subsequent  measures  of  the  Common  Council  instructing  the 
commissioners  to  proceed  in  the  execution  of  the  work,  constituted 
them  the  agents  of  the  defendants,  —  as  effectually  so  as  if  the  latter  had 
originally  appointed  them.  The  act  of  adoption  in  the  one  case  was  as 
free  and  voluntary  as  the  appointment  in  the  other. 

It  is  also  insisted  that,  assuming  the  defendants  are  liable  and  bound 
to  make  compensation  for  the  damages  sustained  by  the  plaintiffs,  the 
statute  has  provided  a  remedy  by  appraisement,  to  which  alone  they 
must  resort,  as  the  common-law  remedy  is  thereby  superseded.  The 
act^  provides  that  the  commissioners  may  enter  upon  any  land  or  water 
for  the  purpose  of  making  surveys,  and  may  agree  with  the  owners  of 
any  property  which  may  be  required  for  the  purposes  of  the  act,  as  to 
the  amount  of  compensation,  etc.  In  cases  of  disagreement  between 
the  commissioners  and  the  owner  of  any  property  which  may  be  required 
for  said  purposes,  or  affected  by  any  operation  connected  therewith,  as  to 
the  amount  of  compensation,  etc.,  the  vice-chancellor  of  the  First  Cir- 

1  Ang.  &  Ames  on  Corp.  46,  50,  and  the  -  ^1. 

cases  there  cited.  s  Sess.  Laws  1834,  p.  453,  §  12. 
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cuit  may,  upon  the  application  of  either  party,  appoint  three  indifferent 
persons  to  examine  such  property,  and  to  estimate  the  value  thereof,  or 
damage  sustained  thereby,  etc.^  It  is  quite  apparent,  from  a  perusal 
of  these  provisions,  that  they  apply,  and  were  intended  to  apply,  only 
to  cases  where  property  was  necessarily  taken  and  appropriated,  or 
its  use  and  value  necessarily  impaired,  in  the  course  of  the  execution 
of  the  work ;  not  to  damages  occasioned  beyond  this,  through  the  mere 
carelessness  and  unskilfulness  of  the  defendants  or  their  agents. 

New  tried  granted. 

On  the  second  trial,^  which  took  place  in  June,  1845,  the  plaintiffs, 
for  the  purpose  of  showing  the  relation  which  the  defendants  sustained 
to  the  enterprise  of  constructing  the  Croton  Water-Works,  of  which  the 
dam  in  question  was  a  part,  and  their  agency  in  the  work,  gave  in 
evidence  the  several  acts  of  the  Legislature,  and  the  reports,  resolu- 
tions, and  other  documents  proved  by  them  on  the  former  trial,  and 
mentioned  in  the  report  in  3  Hill. 

The  plaintiffs  also  proved  their  ownership  of  a  dam  and  wire  manu- 
factory, and  a  number  of  other  buildings,  and  a  quantity  of  land 
situated  on  the  banks  of  the  river,  below  the  dam  of  the  Croton  Water- 
Works,  and  of  a  large  amount  of  personal  property  in  and  about  the 
buildings ;  and  that  on  the  eighth  day  of  January,  1841,  there  was  a  high 
freshet  in  the  river,  during  which  a  large  portion  of  the  upper  dam  was 
carried  off,  and  a  very  great  body  of  water,  which  had  been  accumulated 
in  the  pond,  flowed  down  upon  the  plaintiffs'  buildings  and  carried  them 
away,  destroying  much  personal  property  and  doing  a  large  amount  of 
damage.  They  also  gave  some  evidence  respecting  the  construction 
of  the  dam,  and  as  to  former  floods  in  the  river,  and  of  the  comparative 
height  of  the  water  during  this  and  the  prior  freshets.  It  appeared 
that  the  water-way  of  the  dam  was  about  eighty  feet  in  length.  The 
embankment  of  the  dam  was  about  two  hundred  and  fifty  feet  long. 
Such  parts  of  the  testimony  as  are  necessary  to  be  particularly  referred 
to  are  mentioned  in  the  opinion  of  the  Chancellor.  After  giving  evi- 
dence of  the  value  of  the  property  destroyed,  and  of  the  amount  of 
damages,  the  plaintiffs  rested. 

The  defendants'  counsel  moved  for  a  nonsuit,  contending,  first, 
that  there  was  no  proof  of  unskilfulness  or  negligence  in  the  construct- 
ing of  the  dam ;  second,  that  this  action  could  not  be  sustained  against 
the  defendants,  the  work  in  question  having  been  constructed  by  the 

1  §  13.  case  in  the  Court  for  the  Correction  ol  Er- 

»  What  follows  is  from  the  report  of  the       rors.    2  Denio,  433. 


662  NEGLIGENCE   OF   MUNICIPAL   CORPORATIONS. 

Bailey  u.  The  Mayor,  etc.,  of  the  City  of  New  York. 

water-commissioners  appointed  by  the  governor  and  Senate,  and  not  by 
or  under  the  control  of  the  defendants ;  third,  that  the  defendants 
acted  as  public  agents  in  all  that  they  had  done  in  respect  to  the  work 
in  question,  and  for  that  reason  were  not  responsible,  and,  moreover, 
that  they  are  not  a  private  corporation,  intrusted  with  the  performance 
of  the  work  in  question ;  and,  lastly,  that  the  only  remedy  of  the 
plaintiffs  for  their  damages  was  by  an  appraisement  of  the  same,  pur- 
suant to  the  provisions  of  the  act  of  1834.1  The  judge  denied  the 
motion,  and  the  defendants  thereupon  excepted. 

Evidence  was  then  given  on  the  part  of  the  defendants,  and  the 
cause  was  submitted  to  the  jury,  who  found  a  verdict  for  the  plaintiffs 
for  $62,888.73,  for  which  the  court  below,  denying  the  defendants' 
motion  for  a  new  trial  upon  a  bill  of  exceptions,  rendered  judgment  for 
the  plaintiffs. 

The  Chanoellob.  —  Although  it  was  once  doubted  whether  an  action 
of  trespass,  or  trover,  or  an  action  on  the  case  for  malfeasance  would 
lie  against  a  corporation,  it  is  now  settled  in  England,  as  well  as  in  this 
State,  that  such  an  action  may  be  maintained  against  corporations,  as 
well  as  actions  upon  the  case  for  nonfeasance.^  The  two  principal 
questions  presented  for  our  consideration  in  this  case,  therefore,  are, 
first,  whether  at  the  time  the  motion  for  a  nonsuit  was  made  there  was 
sufficient  evidence  to  have  authorized  the  jury,  upon  that  evidence, 
uncontradicted  and  unexplained,  to  find  that  the  dam  of  the  defendants 
was  not  in  a  situation  to  resist  the  action  of  such  extraordinary  floods 
as  might  reasonably  have  been  anticipated ;  and,  secondly,  whether,  if 
the  dam  was  not  in  a  situation  to  resist  such  floods,  the  corporation  of 
the  city  of  New  York,  as  the  owner  of  the  dam,  is  answerable  for  the 
loss  which  other  persons  sustained  by  reason  of  such  dam  being  swept 
away  by  the  flood  of  1841. 

Upon  the  first  of  these  questions  there  appears  but  little  room  for 
doubt.  What  evidence  was  given  on  the  part  of  the  defendants  to  con- 
tradict or  explain  the  testimony  stated  in  the  bill  of  exceptions,  we  do 
not  know ;  and  we  cannot,  therefore,  say  whether  the  verdict  of  the 
jury  upon  the  whole  case  was  right  or  wrong.  But  if  this  case  had 
rested  upon  the  testimony  of  the  plaintiffs'  witnesses  alone,  as  that  tes- 
timony is  stated  in  this  bill  of  exceptions,  I  think  the  jury  would  have 
been  authorized  to  find  that  the  dam  was  not  such  an  one  as  ought  to 

1  Stat.  1834,  p.  453,  §§  13,  U.  monthshire  Nay.  Co.,  3  Eng.  Rail.  Cae.  (by 

'  Yarborough  ».  The  Bank  of  England,  16  Munson,  Oarrow  &  OliTer)  159;  Bloodgood 

East,  6;     Duncan  v.  Tbe  Surrey  Canal,  3  v.  The  Moha>yk,  etc.,  R.  Co.,  18  Wend.  9; 

Stark.  50j  Bridge  v.  The  Grand  Junction  R.  Townsend  v.    The   Suequehanna   Turnpike 

Co.,  3  Mee.  &  W.  344;  Maund  v.  The  iSIon-  Co.,  6  Jolms.  90. 
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have  been  constructed  and  maintained  for  the  purpose  for  which  it  was 
intended,  and  for  the  safety  of  those  whose  property  would  probably 
be  injured  by  the  breaking  of  that  dam.  The  degree  of  care  and  fore- 
sight which  it  is  necessary  to  use,  in  cases  of  this  description,  must 
always  be  in  proportion  to  the  nature  and  magnitude  of  the  injury  that 
will  be  hkely  to  result  from  the  occurrence  which  is  to  be  anticipated 
and  guarded  against.  And  it  should  be  that  care  and  prudence  which 
a  discreet  and  cautious  individual  would  or  ought  to  use  if  the  whole 
risk  and  loss  were  to  be  his  own  exclusively.  Here  the  probable,  if  not 
the  necessary  consequence  of  the  carrying  off  the  city  dam  by  a  flood 
would  be,  not  only  to  sweep  away  the  buildings  and  erections  of  all  the 
owners  of  property  upon  the  Croton  below  such  dam,  but  also  to 
endanger  the  lives  of  such  owners  and  pt  their  families.  The  dam 
should,  therefore,  have  been  constructed  in  such  a  manner  as  to  resist 
such  extraordinary  floods  as  might  have  been  reasonably  expected 
occasionally  to  occur;  and  if  the  flood  of  1841  was  not  much  higher 
than  any  which  had  been  known  to  occur  upon  this  stream  within  the 
memory  of  man,  those  who  had  the  charge  of  the  construction  of  the 
•dam  should  have  anticipated  such  a  flood,  and  should  have  provided  a 
•dam  that  would  have  been  suflScient  to  resist  the  operation  of  that  flood. 
I  should  think,  from  the  evidence  contained  in  this  bill  of  exceptions, 
that  the  width  of  the  water-way  by  which  the  water  was  to  be  dis- 
•charged  over  the  lip  of  the  dam  was  insufficient  to  discharge  the  waters 
of  such  a  flood,  whereby  the  water  was  raised  so  as  to  flow  over  the 
■embankment  of  earth  and  cut  it  away,  and  that  the  whole  difficulty  and 
loss  arose  from  not  anticipating  and  guarding  against  so  great  a  rise  in 
the  waters  of  the  stream.  Although  the  flood  of  1841  was  not  an 
ordinary  one,  I  think  the  evidence  of  the  plaintiffs  was  sufficient  to 
authorize  the  jury  to  find  that  it  was  one  of  those  occasional  floods  to 
-which  the  Croton  had  sometimes  been  subject,  and  which  should,  there- 
fore, have  been  provided  against  by  those  whose  duty  it  was  to  guard 
against  the  probable  consequence  of  such  a  flood.  C.  Flewelling,  who 
lived  upon  the  Croton,  within  two  miles  of  the  city  dam,  and  was  born 
there,  testified  that  he  had  seen  the  river  higher  than  in  1841,  some- 
thing more  than  twenty  years  previous  to  that  time.  He  says  nothing 
of  the  floods  of  1837  and  of  1839,  as  he  was  then  in  Bedford.  But 
Gedney,  Marshall,  and  Tompkins,  all  of  whom  lived  about  two  miles 
above  the  dam,  thought,  by  the  height  of  the  water  upon  Elbow  Island, 
that  the  same  was  as  high  in  the  flood  of  1837  as  in  that  of  1841 ; 
and  Frost  and  Bailey,  Jr.,  both  testified  that  the  floods  of  1839  and  of 
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1843  were  nearly  as  great  as  in  1841.  If  the  evidence  given  by  these 
■witnesses  was  to  be  credited,  therefore,  the  flood  of  1841  was  an  occur- 
rence which  ordinary  care  and  prudence  should  have  anticipated  and 
guarded  against. 

The  question  whether  the  corporation  of  the  city  of  New  York  is- 
answerable  for  the  insufl3ciency  of  the  dam  to  resist  the  action  of  such 
an  occasional  flood  is  one  of  more  doubt  and  diflSculty.  I  do  not  think 
there  is  any  thing  in  the  objection  that  the  corporation,  in  the  construc- 
tion of  the  Croton  dam  and  aqueduct,  was  not  responsible  for  the  acts 
of  its  agents  and  servants,  if  the  engineers  and  water-commissioners- 
employed  by  it  are  to  be  considered  such  agents  and  servants.  Nor 
was  this  a  case  in  which  the  plaintiffs  were  required  to  have  had  their 
damages  appraised  under  the  provisions  of  the  act  of  May,  1834,  even 
if  they  had  the  right  to  apply  for  the  appointment  of  commissioners  to- 
estimate  the  amount  of  their  damages  under  the  thirteenth  section  of  that 
act ;  unless,  indeed,  the  counsel  for  the  plaintiffs  in  error  are  right  in 
supposing  that  no  common-law  action  could  have  been  brought  against 
the  corporation  for  such  injury  to  the  property  of  others  if  no  provision^ 
for  such  an  appraisal  had  been  made. 

I  have  great  difficulty,  however,  in  bringing  my  mind  to  the  conclu- 
sion that  the  relation  of  master  and  servant,  or  of  principal  and  agent, 
existed  in  this  case  between  the  corporation  and  the  engineers  and 
others  employed  in  the  construction  of  this  dam,  so  as  to  render  such 
corporation  liable,  on  that  ground,  for  negligence  which  had  occurred 
in  such  construction.  The  water-commissioners  were  not  appointed  by 
the  corporation,  nor  were  they  subject  to  its  direction  or  control,  m> 
any  respect,  after  it  had  once  signifled  its  will  that  the  work  should 
proceed.  Neither  had  the  corporation  any  right  to  interfere  in  th& 
appointment  or  in  the  removal  of  the  engineers  and  others  who  were 
employed  in  the  construction  of  the  work,  nor  even  to  withhold  the  pay- 
ment of  their  wages  out  of  the  fund  provided  by  law  for  such  payment. 
It  is  true,  the  corporation  may"  be  said  to  have  set  the  water-commis- 
sioners first  appointed  by  the  governor  and  Senate  in  motion,  by 
directing  them  to  proceed  and  execute  the  work  according  to  the  pro- 
visions of  the  statute.  But  something  more  than  that  is  necessary  to 
constitute  the  relation  of  principal  and  agent,  or  of  master  and  servant, 
between  those  parties;  for  a  plaintiff  in^a  judgment,  who  delivers  an 
execution  to  the  sheriff  to  be  collected,  and  directs  him  to  proceed 
thereon  according  to  law,  sets  such  sheriff  in  motion.  The  sheriff, 
however,  is  neither  the  agent  nor  the  servant  of  the  plaintiff,  but  is  the 
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mere  officer  of  the  law  in  the  collection  of  such  execution ;  and  the 
plaintiff  is  not  answerable  either  for  the  misfeasances  or  the  malfea- 
sances of  the  sheriff  in  his  proceedings  upon  such  execution. 

There  is  a  class  of  cases,  however,  in  which  an  action  upon  the  case 
for  damages  may  be  maintained  against  a  party  for  an  injury  sustained 
by  another  by  the  wrongful  act  of  a  third  person,  although  the  relation 
of  principal  and  agent,  or  of  master  and  servant,  did  not  exist  between 
the  defendant  and  the  person  whose  wrongful  act  caused  the  damage  to 
the  plaintiff.  The  case  of  Bush  v.  Steinman,^  -which  was  referred  to 
upon  the  argument,  belongs  to  this  class  of  cases.  There  the  defend- 
ant had  become  the  purchaser  of  a  dilapidated  house  by  the  wayside, 
but  which  he  had  never  occupied.  He  contracted  with  a  surveyor  of 
buildings  to  repair  such  house.  The  surveyor  contracted  with  a  car- 
penter to  do  the  whole  labor,  and  to  furnish  materials  ;  the  latter  con- 
tracted with  a  mason  for  a  part  of  the  job,  and  he  agreed  with  a  lime- 
burner  to  furnish  and  deliver  the  Ume.  The  lime-burner's  servant 
brought  the  lime,  and  deposited  it  in  the  highway,  in  front  of  the 
defendant's  house,  in  consequence  of  which  deposit  the  plaintiff  and 
his  wife,  in  passing  along  the  highway,  were  overturned  and  injured. 
Chief  Justice  Eyke,  before  whom  the  cause  was  tried,  thought  the  rela- 
tion ot  master  and  servant  did  not  exist  between  the  defendant  and  the 
lime-burner's  man,  and  that  the  plaintiff  ought  to  be  nonsuited.  To 
save  expense,  however,  he  suffered  a  verdict  to  be  taken  for  the  plain- 
tiff, with  liberty  to  move  the  court  in  banc  for  a  nonsuit.  A  motion 
was  made  accordingly ;  but,  after  hearing  counsel,  the  nonsuit  was  denied, 
and  the  plaintiff  was  permitted  to  recover.  The  Chief  Justice,  who 
ultimately  concurred  with  his  brethren  in  that  decision,  said  they  were 
all  satisfied  that  the  action  would  lie,  though  they  had  great  difficulty 
in  stating  with  accuracy  the  grounds  upon  which  it  was  to  be  sustained. 
He  says,  in  express  terms,  that  the  relation  between  master  and  servant, 
as  commonly  exemplified  in  actions  brought  against  the  master,  was  not 
sufficient  to  sustain  the  decision  in  that  case,  and  that  the  general 
proposition  that  a  person  shall  be  answerable  for  any  injury  which 
arises  in  carrying  into  execution  that  which  he  had  employed  another 
to  do,  was  too  large  and  too  loose.  The  Court  of  Common  Pleas 
appears  to  have  based  its  decision  in  that  case  upon  the  ground  that  the 
owner  of  the  premises  was  answerable  for  the  nuisance  which  he  had 
suffered  to  remain  in  front  of  his  building,  and  between  it  and  the 
middle  of  the  highway,  to  which  his  premises  presumptively  extended. 
EooKB,  J.,  says,  a  man  who  has  work  going  on  upon  his  own  premises, 

1  1  Bos.  &  Pul.  404. 
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and  for  his  own  benefit,  must  be  civilly  answerable  for  those  whom  he 
employs ;  that  it  shall  be  intended  by  the  court  that  he  has  control  over 
those  who  work  upon  his  premises,  and  he  shall  not  be  allowed  to  dis- 
charge himself  from  that  intendment  of  law  by  any  act  or  contract  of 
his  own ;  that  he  ought  to  reserve  such  control,  and  if  he  deprives  him- 
self of  it,  the  law  will  not  permit  him  to  take  advantage  of  that  circum- 
stance in  order  to  screen  himself  from  an  action.  That  principle, 
applied  to  the  present  case,  will  render  the  corporation  of  the  city  of 
New  York  liable  for  the  improper  construction  of  its  Croton  dam,  by 
or  under  the  authority  of  the  water-commissioners,  for  the  benefit  of 
and  on  the  premises  owned  by  that  corporation. 

By  the  fourteenth  section  of  the  act  of  May,  1834:,  the  title  of  the 
property  taken  by  the  water-commissioners  for  the  purposes  of  that  act 
is  declared  to  be  vested  in  the  city  corporation.  The  dam  and  the 
aqueduct  must,  therefore,  be  considered  the  property  of  the  defendants 
in  the  court  below.  And  if  a  dam  which  was  a  nuisance  was  allowed 
to  be  erected,  and  to  remain  upon  the  premises,  the  owner  of  such 
premises  —  the  corporation  of  New  York — is  properly  answerable  for 
the  damage  which  others  have  sustained  thereby.  It  is  true,  the  corpo- 
ration had  no  control  over  the  water-commissioners,  nor  over  the 
engineers  or  contractors  employed  by  them ;  but  the  act  of  the  Legis- 
lature did  not  allow  the  water-commissioners  to  go  on  with  the  work,  at 
the  risk  and  at  the  expense  of  the  corporation,  until  the  latter  had 
instructed  them  to  proceed.  Such  instruction  having  been  given,  how- 
ever, the  corporation,  as  owner  of  the  premises  on  which  the  dam  was 
erected  and  maintained,  must  be  answerable  if  his  dam,  which  was  sub- 
sequently erected  under  the  direction  of  those  commissioners,  became 
a  nuisance,  and  produced  injury  to  the  owners  of  property  on  the 
stream  below. 

Again,  by  the  general  principles  of  the  common  law,  the  owner  or 
occupier  of  premises  was  liable  for  any  nuisances  upon  such  premises, 
on  the  ground  that  he  was  bound  to  control  the  use  of  his  property, 
and  to  use  it  in  such  a  manner  as  not  to  produce  injury  to  others.  And 
if  the  owner  of  land  allows  others  to  erect  nuisances  thereon,  or  suffers 
his  premises  to  be  in  such  a  situation  as  to  produce  injury  to  others,  he 
is  answerable  for  such  injury.  Thus,  where  the  occupier  of  a  house  by 
the  roadside  suffers  it  to  become  so  dilapidated  as  to  be  likely  to  fall 
upon  passengers,  he  is  indictable  for  the  nuisance.^  And  if  such 
house  should  actually  fall  upon  a  passenger,  and  injure  him  or  his  prop- 
erty, the  owner  or  occupier  of  such  house  would  be  answerable  for  the 

1  Kegina  v.  Watts,  1  Salk.  357. 
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damage  occasioned  thereby.  In  Payne  v.  Rogers,^  an  action  upon  the 
case  was  sustained  against  the  owner  of  a  house  for  an  injury  to  the 
plaintiff,  occasioned  by  his  leg  slipping  through  a  hole  in  the  sidewalk, 
into  a  vault  or  cellar  belonging  to  such  house,  owing  to  the  grate  which 
covered  it  being  out  of  repair.  And  I  think  he  would  also  have  been 
liable  in  that  case,  even  if  the  grate  had  been  intentionally  destroyed 
by  the  wrongful  act  of  a  third  person,  if  the  owner  of  the  building  had 
neglected  to  cause  such  sidewalk  to  be  repaired  within  a  reasonable 
time  after  the  grate  had  been  destroyed.  It  is  upon  the  ground  that 
the  dam  was  the  property  of  the  corporation,  and  that  such  corporation 
was  legally  bound  to  see  that  its  corporate  property  was  not  used  by 
any  one  so  as  to  become  noxious  to  the  occupiers  of  property  on  the 
river  below,  that  the  judgment  in  this  case  must  be  sustained,  if  it  can 
be  sustained  at  all ;  and  upon  that  ground  —  though,  I  confess,  with 
some  hesitation  —  I  shall  assent  to  the  affirmance  of  the  judgment  of 
the  court  below. 

Hand,  Senator.  —  One  point  presented  for  our  consideration  in  this 
case  is,  whether  the  plaintiffs  below  ought  not  to  have  been  nonsuited 
for  the  want  of  sufficient  proof  of  negligence  in  the  construction  of 
the  dam.  However  much  I  might  differ  from  the  jury  in  my  estimate 
of  the  skill  and  labor  of  the  distinguished  engineer  who  had  charge  of 
the  work  in  question,  yet,  after  verdict,  I  could  not,  upon  a  writ  of 
error,  vote  to  reverse  a  judgment  for  want  of  testimony  upon  a  mere 
question  of  fact.  On  looking  over  this  case,  I  think  there  was  sufficient 
evidence,  when  the  plaintiffs  rested,  to  justify  the  judge  in  refusing  the 
nonsuit  and  suffering  the  case  to  go  to  the  jury. 

Nor  do  I  consider  the  objection  valid,  that  the  remedy  of  the  plain- 
tiffs below  was  by  application  to  the  vice-chancellor,  under  the  act  of 
1834,  and  that  the  plaintiffs  have  mistaken  their  forum.  Indeed,  I  am 
strongly  impressed  with  the  opinion  that  the  remedy  by  appraisement, 
there  provided,  is  wholly  inapplicable  to  this  class  of  cases.  But,  if  it 
were  not  so,  the  statute  contains  no  prohibitory  clause,  and  a  common- 
law  remedy  cannot  be  taken  away  by  mere  implication  in  such  cases. 
If  the  same  statute  gave  the  right  and  the  remedy,  it  might  be  different. 

The  great,  and,  it  seems  to  me,  the  only  important  question  in  this 
cause  is,  whether  the  defendants  below  are  liable  for  the  negligence  of 
the  persons  employed  on  the  work  in  question.  It  was  a  pretty  good 
stretch  of  power  under  the  right  of  eminent  domain  to  enter  and  take 
distant  private  property  for  the  purpose  of  supplying  a  certain  place 
with  water.     It  was  even  thought  by  many  that  to  exercise  this  right 

1  2  II.  Black.  319. 
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in  favor  of  railroad  companies,  on  the  ground  of  their  public  utility, 
when  the  government  and  supervision  of  the  road  and  the  entire  emolu- 
ments belong  to  the  company,  was  going  very  far ;  but  to  take  private 
property  in  one  place  for  the  exclusive  benefit  of  the  inhabitants  of 
another  is  certainly  proceeding  to  the  utmost  limit  of  power.  The 
Legislature,  at  its  last  session,  gave  the  same  right  to  an  individual,  on 
the  ground  that,  if  constitutional  at  all,  it  was  as  much  so  to  give  the 
franchise  to  a  real  as  to  an  artificial  person.^  This,  however,  has  not 
been  made  a  point  in  the  case,  and  probably,  since  the  decision  in  this 
court  in  favor  of  railroads,  the  analogy  is  so  strong  that  perhaps  the 
cases  may  not  be  distinguishable. 

I  believe  it  to  be  well  settled  that  a  municipal  corporation  may  be 
made  liable  civiliter  in  certain  cases,  like  any  other  corporation,  or  a 
private  person,  though  it  is  created  mainly  for  the  purpose  of  local 
government,  and  is,  for  that  purpose,  intrusted  with  some  of  the  ordi- 
nary attributes  of  sovereignty.  Indeed,  where  even  a  sovereign  State 
becomes  a  member  of  or  interested  In  a  corporation,  its  interests  are 
just  as  amenable  to  the  laws  of  the  land  as  those  of  an  individual.  Its 
sovereignty  prevents  a  suit  against  it  by  name,  but  its  rights  in  those 
matters  in  respect  to  which  it  has  laid  aside  its  sovereign  character  are 
to  be  treated  like  those  of  others.  To  use  the  language  of  Chief 
Justice  Marshall,  in  a  case  where  a  State  was  a  member  of  a  private 
corporation,^  "the  State,  by  giving  a  bank  a  capacity  to  sue  and  be 
sued,  voluntarily  strips  itself  of  its  sovereign  character  so  far  as 
respects  the  transactions  of  the  bank,  and  waives  all  the  privileges  of 
that  character.  As  a  member  of  a  corporation,  a  government  never 
exercises  sovereignty.  Again,  government,  by  becoming  a  corporation, 
lays  aside  its  sovereignty  so  far  as  respects  the  transactions  of  the 
corporation,  and  exercises  no  power  or  privilege  which  is  not  derived 
from  the  charter."  3  And,  upon  analogous  principles,  municipal  cor- 
porations, though  not  liable  for  the  acts  of  independent  officers,  whose 
duties  are  specifically  prescribed  by  law,  though  appointed  by  them, 
have  been  held  liable  for  the  acts  of  their  officers  and  agents,  of  whom 
they  had  the  appointment  and  supervision,  and  when  the  duty  to  be 
performed  was  for  the  benefit  of   the  corporation.*    In  the  case  of 

1  See  Stat.  N.  T.  1845,  p.  193,  chap.  185.  Wheat.  40;  Best,  0.  J.,  in  Hall  v.  Smith,  8 

«  Bank  of  United  States  v.  The  Planters'  Bing.  156 ;  Moodalay  v.  East  India  Co. ,  1  Bio. 

Bank  o(  Georgia,  9  Wheat.  904.  C.  C.  469 ;  Martin  v.  Mayor,  etc. ,  of  Brooklyn, 

3  See  also  The  State  v.  Woram,  6  Hill,  33 ;  1  Hill,  545 ;  Mayor  of  Lynn  v.  Turner,  Cowp. 

Ohisholm  u.  Georgia,  2  Ball.  419.  86 ;   Goodloe  v.  City  of  Cincinnati,  i  Ohio, 

*  Schinotti  v.  Bumsted,  6  Term  Rep.  646;  500;  Mitf.  103. 
Clark   x/.  Mayor,   etc.,   of   Washington,   12 
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ClarTc  v.  Mayor,  etc.,  of  Washington,  Chief  Justice  Marshall  laid  great 
stress  upon  tiie  fact  tliat  the  latter  was  "  for  effecting  an  important 
improvement  in  the  city."  On  the  other  hand,  where  such  a  corpora- 
tion is  bound  to  appoint  an  officer  for  the  performance  of  a  public 
duty,  it  is  not  liable.  Neither  is  an  individual,  who,  in  the  performance 
of  a  public  duty,  is  obliged  to  appoint  third  persons  to  perform  labor 
for  the  public,  liable  for  their  acts,  unless  in  cases  of  personal  super- 
vision, so  long  as  they  keep  within  the  scope  of  their  authority, —  as,  a 
clerk  of  the  commissioners  of  streets  for  the  acts  of  the  surveyor,  and 
the  like.^  Neither  is  an  individual,  in  the  performance  of  an  official 
duty  not  ministerial,  and  the  performance  of  which  requires  the  exer- 
cise of  discretion  and  judgment,  liable  to  a  civil  action,  where  no 
corruption  or  malice  can  be  imputed,  if  he  keeps  within  the  scope  of 
his  authority ;  ^  otherwise,  where  he  has  no  judicial  power  or  discretion 
at  all.  3 

For  negligence  in  the  use  of  personal  property  in  private  business, 
there  seems  to  have  been  some  contrariety  of  opinion  in  England.  In 
relation  to  the  liability  of  hirers  and  owners  of  carriages  there  has  been 
heretofore  much  conflict.  Perhaps  it  may  now  be  considered  settled 
there,  in  the  case  of  Quarman  v.  Burnett.* 

We  are  also  referred  to  the  cases  arising  out  of  the  collision  of  ships. 
Here,  too,  there  is  some  difference  of  opinion,  some  of  the  cases  hold- 
ing that  the  master  and  owner  are  not  liable  while  the  ship  is  under  the 
charge  of  the  pilot.^  But  Fletcher  v.  BraddicTc^and  Bussey  v.  Donalds 
son''  hold  the  owners  liable.  In  Fletcher  v.  Braddick,  the  commis- 
sioners of  the  navy  had  chartered  the  vessel  and  put  an  officer  on 
board,  and  a  king's  pilot  was  in  charge.  In  the  case  of  Fenton  v. 
Dublin  Steam- Packet  Company,^  the  defendants  let  the  vessel  and  fur- 
nished the  captain  and  crew,  but  the  party  who  hired  her  paid  every 
thing,  and  was  on  board ;  yet  the  defendants  were  held  liable.  So,  too, 
in  Martin  v.  Temperley,^  where  the  defendant  hired  licensed  watermen 

1  Hall  V.  Smith,  2  Bing.  156;  Whitaeldo.  *  6  Mee.  &  W.  499.    And  see  Milllgan  v. 

Lord  Le  Despencer,  Cowp.  754;  Nicholson  v.  Wedge,  12  Ad.  &  E.  737. 

Maunsey,  15  East,  384;  Harris  v.  Baker,  i  '  Snelle.  Rich,  1  Johns.  305;  The  Maria,  2 

Man.  &Sel.  27;  The  Plate-glass  Oo.  u.  Mere-  Rob.  Adm.  95;    The  Agrioola,  7  Jar.  157; 

dith,  4  Term  Rep.  794;  1  Term  Rep.  172;  3  Bowcher  v.  Noidstrom,  1  Taun.  568;  Luoey 

Pet.  409;  4  Johns.   459;   9   Johns.   117;    10  v.  Ingram,  6  Mee.  &  W.  302;  Mclnlosh  v. 

Wend.  112.  Blade,  6  Barn.  &  Cress.  657. 

>  Kendall  v.  Stokes,  3  How.  87;  Tompkins  s  2  Bos.  &  Pul.  N.  R.  182. 

V.  Sands,  8  Wend.  462 ;   Gidley  v.  Lord  Pal-  '  4  Ball.  208. 

merston,  3  Brod.  &.  B.  275,  and  cases  cited  «  8  Ad.  &  E.  835. 

supra.  9  4  Q.  B.  298. 

5  Lord  Brougham,  in  Ferguson  v.  Earl  of 
Kinnoull,  9  01.  &  Fin.  279;  16  Pet.  403. 
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to  work  his  barges  by  the  job,  it  was  held  that  he  was  liable  for  their 
neglect.  The  court  seem  to  disregard  the  opinion  of  Dr.  Lushington 
in  the  case  of  The  Maria,  and  say  he  must  have  put  that  case  on  the 
phraseology  of  the  statute,  which  exempts  owners  from  liability  for  the 
act  of  a  licensed  pilot.  They  also  distinguish  the  case  from  the  one  of 
MiUigan  v.  Wedge,^  where  it  was  held  that  the  owner  of  a  bullock  was 
not  liable  for  the  acts  of  the  boy  of  a  licensed  drover  he  had  employed, 
on  the  ground  of  that  being  a  "  separate  trade."  Such  is  the  ground  on 
which  Rapson  v.  Cubitt  ^  was  decided.  There  the  defendant  was  em- 
ployed by  the  committee  of  a  club  to  do  certain  work  to  their  rooms, 
and  he  employed  a  gas-fitter,  whose  boy  caused  the  mischief ;  and  it 
was  held  that  the  boy  was  not  the  servant  of  the  defendant.  And  yet, 
in  the  case  of  Randleson  v.  Murray,'^  a  warehouseman  was  held  liable 
for  the  act  of  a  servant  of  a  carman,  the  latter  being  hired  by  a  master- 
porter,  who  was  employed  by  defendant  to  remove  some  goods,  in  doing 
which  the  injury  happened.  When  the  defendant  is  actually  in  charge, 
he  is  generally  held  liable*  I  doubt  whether  the  owner  is  ever  free  from 
liability  for  the  neglect  of  the  pilot,  unless  exempted  by  statute.  Nor 
can  I  see  how,  on  principle,  the  mere  fact  of  the  person  employed  hav- 
ing a  separate  trade  can  relieve  the  party  for  whose  benefit  the  agent 
acts.  We  employ  those  of  a  different  trade  to  do  most  of  our  mechan- 
ical work. 

But  there  is  another  class  of  cases  worthy  of  notice.  These  are, 
where  the  injury  is  done  by  the  neglect  of  those  employed  to  improve 
real  estate.  It  seems  the  proprietor  is  liable  although  there  are  several 
subcontracts,  and  there  is  no  personal  supervision  by  the  owner,  on  the 
ground  that  he  is  owner,  and  expects  to  derive  benefit  from  the  work. 
In  these  cases  the  maxim  Mespondeat  superior  applies.  Such  is  the 
doctrine  explicitly  laid  down  in  several  cases. ^  In  the  case  of  Stone  v. 
Cart-wright,  a  steward  hired  and  paid  the  hands,  and  discharged  them 
at  his  pleasure,  but  had  not  the  personal  charge  of  them,  and  the  court 
say  that  he  is  a  middle-man,  and  not  liable ;  that  the  action  must  be 
brought  against  the  owner,  or  the  "hand  committing  the  injury." 
Mere  payment  for  the  work  by  another  (as  a  lessee),  it  seems,  does  not 
relieve  the  owner.* 

I  think,  then,  we  may  lay  down  the  following  legal  corollaries  as  de- 

I  12  Ad.  &  E.  737.  man,  1  Boa.  &  Pal.  404;  Sly  v.  Edgley,  6  Esp. 

s  9  Mee.  &  W.  710.  6;   Best,  C.  J.,  in  Hall  v.   Smith,  2   Bing. 

s8Ad.  &E.  109.  156;   Abbott,  C.  J.,  and   Littledale,   J.,  in 

*  Witte  V.  Hague,  2  Dow.  &  Ey.  33.  Laugher  v.  Pointer,  5  Barn.  &  Cress.  547. 

6  Leslie  v.  Pounds,  4  Taun.  649 ;  Stone  v.  And  see  2  Lev.  172. 
Cartwright,  6  Term  Eep.  411 ;  Bush  v.  Stein-  «  Leslie  v.  Pounds,  4  Taun.  649. 
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ducible  from  the  cases :  A  sovereign  power,  though  it  cannot  be  sued, 
yet  if  it  become  a  member  of  a  corporation,  or  if  it  acts  through  or  by 
a  corporation,  lays  aside  its  sovereignty  as  to  that  transaction  or  char- 
acter; that  though  it  may,  perhaps,  exercise  its  right  of  eminent 
domain  so  far  as  to  allow  a  municipal  corporation  to  enter  on  private 
lands,  on  making  compensation,  for  the  purpose  of  supplying  its  inhab- 
itants with  water,  yet  if  it  lends  its  aid  in  the  further  management  of 
the  business  it  will  assume  no  more  rights  in  that  respect  for  itself,  or 
for  the  corporation,  than  the  corporation  would  otherwise  have  had ; 
that  a  municipal  corporation,  though  not  liable  for  acts  requiring  the 
exercise  of  discretion,  when  those  acts  are  for  the  benefit  of  the  public, 
or  for  the  acts  of  independent  officers  whom  it  is  obliged  to  appoint, 
and  whose  duties  are  specifically  prescribed  by  law,  yet  is  liable  for 
the  acts  of  the  agents  it  voluntarily  employs  to  do  business  for  its  own 
private  benefit,  the  same  as  any  other  corporation  or  individual ;  that 
the  owner  of  real  property  is  liable  for  the  acts  of  those  he  employs, 
directly  or  indirectly,  to  improve  his  property  for  his  own  benefit,  and 
particularly  if  done  at  his  expense;  and,  lastly,  that  a  "middle-man," 
or  one  who  merely  selects  the  agents  or  makes  the  contract,  but  is  not 
the  owner,  and  does  not  pay  for  nor  personally  superintend  the  work, 
is  not  liable.  Perhaps  paying  would  not  make  any  difference,  as  was 
held  in  Fenton  v.  Dublin  Steam-Packet  Company. 

If  these  positions  are  correct,  I  am  led  to  the  conclusion  that  they 
are  fatal  to  the  motion  for  a  new  trial  in  this  cause.  It  seems  to  me 
that  the  State  is,  at  most,  but  the  "  middle-man"  as  to  the  erection  of 
these  works.  As  to  that  part  of  the  business,  it  lays  aside  its  sov- 
ereignty, and  acts  for  and  under  the  corporation.  The  whole  transac- 
tion, except  the  exercise  of  the  right  of  eminent  domain,  is,  I  think, 
purely  a  matter  of  the  corporation,  at  least  so  far  as  third  persons  are 
concerned.  The  corporation,  for  its  own  benefit,  applied  for  the  law, 
and  an  act  is  passed,  the  acceptance  of  which  is  not  compulsory,  but  it 
is  accepted.  The  whole  matter,  from  this  moment,  is  thus  made  vol- 
untary on  the  part  of  the  corporation.  Then  the  corporation  owns  the 
land  on  which  the  works  are  erected.  It  pays  the  commissioners  and 
the  engineers,  and  all  the  expenses.  It  adopts  the  plan,  and  gives 
instructions  to  proceed  with  the  work.  The  corporation  also  ratifies 
the  contract.  The  land  under  streets  is  taken  by  the  commissioners 
"on  behalf  of  the  corporation,"  and  the  corporation  pays  all  damages, 
and  all  this  is  done  for  the  benefit  of  the  city.  I  think  the  whole  enter- 
prise is  substantially  the  business  of  the  corporation,  and  consequently 
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that  it  is  liable  in  the  same  manner  as  though  it  had  actually  appointed 
the  agents. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

Senator  Bockee  delivered  a  written  opinion  in  favor  of  aflSrming  the 
judgment  of  the  Supreme  Court,  in  which  he  came  to  the  conclusions, 
(1)  that  the  destruction  of  the  dam  by  the  flood  was  prima  facie 
evidence  that  it  was  insufficiently  constructed  ;  (2)  that  by  the  accept- 
ance of  the  act  of  1834,  and  the  directions  by  the  Common  Council  of 
the  City  of  New  York  to  proceed  with  the  work,  the  water-commis- 
sioners became  the  agents  of  the  defendants  by  adoption ;  and,  lastly, 
that  the  provisions  of  the  act  relating  to  an  appraisal  of  damages  were 
not  applicable  to  the  case  of  the  plaintiffs. 

Senator  Baklow  delivered  a  written  opinion,  also,  in  favor  of  aflSrming 
the  judgment  of  the  Supreme  Court,  on  the  ground  that  by  the  true 
construction  of  the  act,  and  of  the  proceedings  of  the  Common  Council 
under  it,  the  water-commissioners  became  the  agents  of  the  defend- 
ants. 

Gardiner,  President,  delivered  an  elaborate  dissenting  opinion,  set 
out  in  full  in  the  report  in  2  Denio,  in  which  he  concluded  as  follows : 
"I  am,  therefore,  of  opinion  that  the  judgment  should  be  reversed: 
First,  Because  the  liability  sought  to  be  enforced  against  the  plaintiffs 
in  error  is  not  imposed  upon  them  by  the  terms  of  the  statute,  which 
specially  designates  the  acts  to  be  done  and  the  responsibilities  to  be 
incurred  by  the  city  of  New  York.  Secondly,  Because  this  obligation 
cannot  be  implied,  inasmuch  as  the  corporation,  by  the  statute,  are 
deprived  of  the  right  to  select  or  appoint  the  commissioners,  and  of  all 
authority  over  them, — rights,  one  or  both  of  which  are  indispensable 
to  the  existence  of  an  agency  at  common  law,  and  the  responsibilities 
incident  thereto.  TJiirdly,  Because  it  was  the  obvious  intention  of  the 
Legislature  to  protect  the  interest  of  persons  residing  without  the  limits 
of  the  city,  which  might  be  affected  by  this  work,  through  the  interven- 
tion of  their  own  officers.  Fourthly,  Because  the  commissioners  were 
not  adopted  by  the  defendants  below  as  their  agents,  neither  by  the 
acceptance  of  the  law,  for  the  reasons  stated,  nor  by  the  approval  of  the 
plan,  —  the  authority  to  give  such  approval  not  necessarily  nor  in  any 
way,  involving  the  right  to  reject  the  plan  on  account  of  objections  to 
the  law,  or  the  persons  by  whom  it  was  to  be  executed,  —  nor  by  the 
instructions  to  proceed  given  to  the  commissioners,  the  corporation 
having  no  right  to  withhold  such  instructions." 

Judgment  affirmed. 
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On  the  question  being  put,  "Shall  this  judgment  be  reversed?"  the 
members  of  the  court  voted  as  follows :  — 

For  reversal:  The  Pkesident,  and  Senators  Folsom,  Jones,  and 
LOTT  —  4. 

For  affirmance:  The  Chancellor,  and  Senators  Backus,  Barlow, 
Beers,  Bockee,  Buknham,  Chamberlain,  Clark,  Corning,  Dato,  Em- 
mons, Faulkj^er,  Hand,  Johnson,  Lester,  Parker,  Sedgwick,  Smith, 
and  Talcott  — 19. 


s.  liabilitt  op  municipal  corporations  for  negligence  in 
the  construction  op  sewers. 

The  Kochestee  White-Lead   Company  v.  The  City  of 

rochestee.* 

Court  of  Appeals  of  New  York,  1850. 


Hon.  Grbbnb  C.  BEONSOir, 

"  Charles  H.  Rtjgglbs, 

"  Addison  GARDDfKE, 

"  Preeboen  G.  Jbwett, 

"  Elisha  p.  Huelbukt, 

"  Ira  Harris, 

"  Daniel  Pratt, 

"  Henkt  W.  Taylor, 


•  Judges. 

Justices  of  the  Supreme  Court, 
and  ex-officio  Judges  of  the 
Court  of  Appeals. 


i.  Liability  of  Municipal  Corporations  for  ITeerligrence  in  the  Oonstmction  of 
Sewers.— The  corporation  of  the  city  of  Rochester  raised  the  grade  of  a  street  in 
such  a  manner  as  to  obstruct  the  flow  of  water  in  a  small  natural  stream,  which 
drained  the  surface  of  about  four  hundred  acres  of  land.  The  engineer  of  the  city  was 
incompetent  to  perform  his  duties,  and  through  his  ignorance  and  want  of  sWIl,  the 
culvert  which  was  deyised  to  conduct  the  water  under  the  highway  was  made  so  small 
that  it  would  not  discharge  the  waters  of  the  stream  when  swelled  by  the  added  sur- 
face-drainage during  heayy  rains;  by  reason  of  which,  during  a  rain,  the  water  was 
backed  upon  the  land  of  the  plaintiffs,  doing  damage.  It  was  held  that  an  action  lay 
against  the  city  for  such  damage. 

2.  Distinction  between  Judicial  and  IVIinlsterial  Acts  of  municipal  Corpora- 
tions.— An  ordinance  of  a  city  corporation  directing  the  construction  of  a  work 
within  the  general  scope  of  its  powers  is  a  Judicial  act,  for  which  the  corporation  is 
not  responsible ;  but  the  prosecution  of  the  work  is  ministerial  in  its  character,  and  the 
corporation  must,  therefore,  see  that  it  is  done  in  a  safe  and  skilful  manner. 

The  Eochester  White-Lead  Company  brought  an  action  on  the  case 
against  the  city  of  Rochester  to  recover  damages  on  account  of  an 
injury  done  to  the  plaintiffs'  factory,  and  to  a  quantity  of  white-lead 

*  Reported  3  N.  T.  463. 
43 
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situated  therein,  occasioned,  as  alleged,  by  the  negligence  of  the 
defendants  in  the  construction  of  a  culvert.  The  case  was  heard 
before  referees,  who  reported  in  the  plaintiffs'  favor  for  the  sum  of 
$1,652.56.  The  Supreme  Court,  sitting  in  the  Seventh  District,, 
refused  to  set  aside  the  report,  and  rendered  judgment  thereon.  The 
defendants  appealed  to  this  court.  A  statement  of  the  facts  as  found 
by  the  referees  was  incorporated  into  the  record,  and  the  case  was 
this :  — 

A  small  natural  stream  of  water,  having  its  source  about  eighty  rods 
west  of  State  Street,  in  the  city  of  Eochester,  crossed  that  street  near 
the  factory  of  the  plaintiffs.  This  stream  was  the  outlet  to  the  surface- 
waters  of  about  four  hundred  acres  of  land.  In  1835,  State  Street, 
at  the  place  where  it  was  crossed  by  this  stream,  was  directed  by  the 
Common  Council  of  the  city  to  be  graded.  This  was  done  under  the 
direction  of  the  city  authorities,  and  the  grade  raised  from  four  to  six 
feet  at  the  place  intersected  by  the  stream.  A  culvert  was  constructed 
under  the  street  for  the  passage  of  the  water.  In  1844  the  Common 
Council  directed  the  culvert  to  be  extended  further  west,  and  to  be 
constructed  in  such  a  manner  as  to  carry  off  all  the  water  of  the  stream. 
The  culvert  was  accordingly  carried  one  hundred  and  six  feet  further 
west,  the  extension  being  of  the  same  dimensions  as  the  original  cul- 
vert under  State  Street.  The  whole  work  was  done  under  the  direction 
of  the  city  superintendent,  and  the  dimensions  were  such  as  the  city 
surveyor,  who  was  not  a  professional  engineer,  advised  would  be  suf- 
ficient. It  was  built  of  rough  stone,  and  there  were  two  or  three  angles 
in  it,  calculated  to  impede  the  flow  of  the  water.  In  March,  1845, 
after  the  extension  of  the  culvert,  a  flood  occurred  from  the  rain  and 
the  melting  of  the  snow  on  the  tract  of  land  drained  through  this  chan- 
nel, producing  an  amount  of  water  which  the  culvert  was  unable  to 
pass,  in  consequence  of  which  the  water  set  back  upon  the  premises 
of  the  plaintiffs,  and  injured  a  quantity  of  white  lead  belonging  to 
them. 

The  referees  found  that  the  culvert,  in  consequence  of  the  smallness 
of  its  size  and  the  want  of  skill  in  its  construction,  was  insufficient  to 
carry  off  the  water  when  a  great  fall  of  rain  and  melting  of  snow 
occurred,  although  it  was  abundantly  large  for  the  natural  stream. 
The  immediate  cause  of  the  injury  was  the  flood  before  mentioned. 
Several  engineers,  who  were  sworn  on  the  hearing,  stated  that  the  cul- 
vert was  much  smaller  than  it  should  have  been.  It  was  proved  to  be 
the  practice  among  skilful  engineers  to  build  culverts  large  enough  to 
provide  against  accidental  obstructions  and  extraordinary  freshets,  and 
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that,  within  this  rule,  the  culvert  in  question  should  have  been  at  least 
one-third  larger. 

N.  Hill,  Jr. ,  for  appellants ;  E.  Darwin  Smith,  for  respondents. 

Tatlor,  J. — A  preliminary  question  is,  whether  all  reasonable  pre- 
caution against  possible  or  contingent  injuries  was  taken,  and  whether 
the  culvert  was  built  in  a  manner  so  skilful  as  to  shield  the  corporation  of 
Rochester  from  the  charge  of  malfeasance  in  the  execution  of  their  duty. 
In  the  construction  of  a  work  like  this  they  were  bound  to  exercise  that 
care  and  prudence  which  a  discreet  and  cautious  individual  would  or 
ought  to  use,  if  the  whole  loss  or  risk  were  to  be  his  alone.  The  counsel 
for  the  city  contends  that,  as  it  was  larger  than  the  city  surveyor  thought 
necessary,  there  could  no  blame  attach  to  the  city  authorities.  The 
city  had  seen  fit  to  select  for  the  responsible  duty  of  adviser  in  these 
important  matters  a  man  who  had  no  claim  to  the  skill  of  a  professional 
engineer.  He  was  their  agent ;  and  it  will  not  answer  for  an  individual 
or  a  corporation  to  select  an  incompetent  agent,  and  then  shield  them- 
selves from  the  consequences  of  his  injudicious  acts  by  justifying  under 
his  advice.  No  careful  and  prudent  man  would  employ  an  agent,  to 
direct  so  important  a  work,  destitute  alike  of  education  and  skill  in  his 
particular  department  of  professional  science.  It  seems,  from  the  testi- 
mony, that  a  skilful  engineer  would  have  so  directed  the  construction 
of  the  culvert  as  to  have  prevented  the  injury  to  the  plaintiffs  for 
which  they  prosecute  this  suit.  I  have  no  doubt  of  the  insuflSciency  of 
this  ground  of  defence,  i 

The  principal  question  is,  whether  the  corporation  of  a  city  are 
exempt,  in  consequence  of  any  immunity  inherent  in  their  municipal 
character,  from  those  liabilities  for  malfeasance  for  which  individuals 
and  other  corporations  would  be  liable  in  a  civil  action  by  the  party 
injured. 

A  good  deal  of  obscurity  has,  in  times  past,  rested  upon  this  subject, 
arising  from  the  incident  that  some  duties  of  such  corporations  are 
judicial  in  their  nature,  while  others,  purely  ministerial,  have  to  be 
executed  by  them ;  and  these  duties  sometimes  so  mingle  as  not  to  be 
easily  distinguished  from  each  other.  Wherever  duties  of  a  judicial 
nature  are  imposed  upon  a  public  officer,  the  due  execution  of  which 
depends  upon  his  own  judgment,  he  is  exempt  from  all  responsibility 
by  action,  for  the  motives  which  influence  him,  and  the  manner  in 
which  such  duties  are  performed.  If  corrupt,  he  may  be  impeached  or 
indicted;  but  he  cannot  be  prosecuted  by  an  individual  to  obtain 
redress  for  the  wrong  which  may  have  been  done. 

1  Bailey  v.  The  Mayor,  etc.,  of  New  York,  2  Denio,  433 ;  ante,  p.  661, 
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But  this  judicial  immunity  can  be  extended  no  farther.  The  civil 
remedy  depends  exclusively  upon  the  nature  of  the  duty  which  has 
been  violated.  When  duties  which  are  purely  ministerial  are  cast  upon 
ofBcers  whose  chief  functions  are  judicial,  and  the  ministerial  duty  is 
violated,  the  officer,  although  for  most  purposes  a  judge,  is  still  civilly 
responsible  for  such  misconduct,  i 

The  charter  of  the  city  of  Eochester  confers  upon  the  Common 
Council  "power  to  cause  common  sewers,  drains,  vaults,  and  bridges 
to  be  made  in  any  pai-t  of  the  city."  The  ordinance  of  the  Common 
Council  directing  such  public  improvement  is  judicial  in  its  nature,  and 
extends  immunity  from  private  action  for  damages  to  those  who  per- 
form the  duty.  But  there  this  immunity  ends.  The  further  prosecution 
of  the  work  is  purely  of  a  ministerial  character ;  the  agents  to  perform 
it  are  of  their  own  selection,  and  they  are  bound  to  see  that  it  is  done 
in  a  safe  and  skilful  manner. 

On  the  argument,  the  counsel  for  the  appellants  cited  2  Johns.  286. 
This  was  an  action,  not  against  a  municipal  corporation,  but  against  the 
Western  Inland  Lock  Navigation  Company.  It  was  decided,  that,  as 
damages  had  already  been  awarded,  and  compensation  made  to  the 
plaintiff  in  the  first  instance  for  running  the  canal  through  his  land,  no 
cause  of  action  existed  on  that  ground.  The  other  point  decided  was, 
that  the  law  necessarily  imposes  on  the  company  the  duty  of  keeping 
this  canal  in  repair ;  and  in  all  such  cases,  where  an  injury  has  been 
sustained  by  the  want  of  due  care  and  caution  of  another,  such  person 
must  be  responsible  for  the  damage  occasioned  by  his  neglect  and 
omission.  In  Martin  v.  Mayor,  etc.,  of  Brooklyn,^  the  decision  is 
placed  by  the  judge  upon  the  ground  that  the  act  complained  of  was 
judicial,  and  not  ministerial.  In  the  course  of  his  opinion,  Cowen,  J., 
says:  "  I  speak  not  of  private  corporations,  nor  of  turnpike  companies, 
who  are  certainly  liable  for  their  agents'  omissions  to  keep  their  road  in 
repair.  I  concede  the  liability,  also,  of  municipal  corporations  for  like 
omissions,  where  the  duty  of  repair,  or  the  like,  is  absolute,  and  due 
from  them  as  a  corporation."  ^ 

In  the  case  of  Bailey  v.  The  Mayor,  etc.,  of  New  Yorh,^  the  princi- 
pal ground  taken  at  the  circuit,  and  upon  which  the  cause  is  supposed 
to  have  turned  there,  was  that  the  defendants  were  not  chargeable  for 
negligence  or  unskilfulness  in  the  construction  of  the  dam,  inasmuch 
as  the  water-commissioners  were  not  appointed  by  them,  nor  subject  to 
their  direction  or  control.      In  other  words,   the   commissioners    not 

1  Wilson  V.  The  Mayor  of  New  Tort,  1  3  Mayor  of  Lynn  v.  Turner,  Cowp.  86. 
Denio,  599.                                                                       i  3  HiU,  531;  ante,  p.  652. 

2  1  HiU,  545. 
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being  their  agents  in  the  construction  of  the  dam,  the  rule  respondeat 
superior  could  not  properly  be  applied.  But  Nelson,  C.  J.,  says:  "If 
a  public  officer  be  guilty  of  negligence  in  the  discharge  of  duties  to  be 
performed  by  himself,  he  will  be  held  responsible."  "Municipal  cor- 
porations, in  their  private  character  as  owners  and  occupiers  of  lands 
and  houses,  are  regarded  in  the  same  light  as  individual  owners  and 
occupiers,  and  are  dealt  with  accordingly."  As  such,  they  are  bound 
to  repair  bridges  and  highways,  and  to  the  discharge  of  any  other  duty 
or  obligation  to  which  an  individual  owner  would  be  subject,  i  In  the 
same  case,  in  the  Court  of  Errors, ^  the  Chancellor  remarks  that,  "al- 
though it  was  once  doubted  whether  an  action  of  trespass,  or  trover, 
or  an  action  on  the  case  for  malfeasance,  would  lie  against  a  corporation, 
it  is  now  settled  in  England,  as  well  as  in  this  State,  that  an  action 
may  be  maintained.  It  is  well  settled  that  a  municipal  corporation 
may  be  made  liable  civiliter  in  certain  cases,  like  any  other  corporation 
or  associate  person,  though  it  is  created  mainly  for  the  purpose  of  local 
government,  and  is  for  that  purpose  intrusted  with  some  of  the  or- 
dinary attributes  of  sovereignty." 

In  the  case  of  Furze  v.  The  Mayor,  etc.,  of  New  Tork,^  Nelson,  C. 
J.,  says:  "The  sewers  in  question  were  constructed  by  the  corporation 
under  the  power  conferred  by  the  section  of  the  statute  [substantially 
the  same  as  that  in  the  charter  of  Rochester]  already  mentioned.  If, 
therefore,  we  concede  that  the  exercise  of  the  power  was  in  the  first 
instance  optional  on  the  part  of  the  corporation,  yet,  having  elected  to 
act  under  it,  they  must  be  held  responsible  for  a  complete  and  perfect 
execution."  "  It  would  be  highly  unjust  to  allow  that,  after  construct- 
ing these  works,  the  corporation  might  refuse  to  keep  them  in  repair, 
and  thus  leave  the  street  on  which  they  have  been  placed  in  a  worse 
condition  than  before  they  were  put  there.  The  owners  and  occupants 
of  houses  and  lots  in  the  neighborhood,  having  been  charged  with  the 
expense  of  the  sewers,  acquired  a  right  to  the  common  use  of  them ; 
and  a  corresponding  duty  devolved  upon  the  corporation  to  keep  them  in 
proper  condition  and  repair."  By  parity  of  reason,  the  corporation 
having  undertaken  to  build  sewers,  in  pursuance  of  the  power  con- 
ferred by  the  charter,  they  were  bound  to  exercise  such  skill  in  the  con- 
struction, and  to  give  such  sufficiency  of  capacity  to  the  drain,  as  that 
it  should  not  become  a  nuisance  to  the  property  of  those  persons  Who 
reside  in  the  neighborhood.  Or,  in  other  words,  having  elected  to  act 
under  the  power  granted  by  charter,  they  must  be  held  responsible  for 

I  Bailey  v.  The  Mayor,  etc.,  of  New  York,  '  2  Denio,  433 ;  ante  p.  661. 

siipra,  and  authorilies  there  referred  to.  ^  3  Hill,  612. 
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a  complete  and  perfect  execution,  i  In  principle,  there  can  be  no  pos- 
sible difference.  It  is  the  duty  of  a  municipal  corporation  to  build  a 
sewer  so  that  it  shall  not  become  a  nuisance  to  the  neighborhood,  as 
much  as  it  is  to  avoid  the  same  result  by  keeping  it  in  repair  after  it  has 
been  built.^  I  have  not  deemed  it  necessary  to  rely  upon  the  cases  in 
point  decided  in  the  Supreme  Court  of  Ohio.  In  McCombs  v.  The 
Town  Council  of  AJcron,^  the  court  hold  that  a  municipal  corporation 
can  be  made  liable  for  an  injury  resulting  to  the  property  of  another, 
by  an  act  of  such  corporation  strictly  within  the  scope  of  its  corpo- 
rate authority,  and  unattended  by  any  circumstance  of  negligence  or 
malice.  It  is  not  necessary  to  take  that  extreme  ground  in  the  decision 
of  the  case  before  us.  The  doctrines  heretofore  held  by  eminent 
judges  in  our  own  courts  are  aufflcient,  and  we  must  aflBrm  the  judg- 
ment of  the  court  below. 

Judgment  affirmed. 
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HIGHWAYS. 

Weet  v.  The  Trustees  op  the  Village  of  Bkockpoet.* 

Supreme  Court  of  New  YorJc,  at  Special  Term,  1856. 

Hon.  Samtcel  L.  Selden,  Judge. 

1.  Liability  of  Ilxuiicipal  Corporations  for  ITou-repair  of  Higrhways. — The  accept- 

ance by  a  municipal  corporation,  from  the  State,  of  the  grant  ol  the  franchises  em- 
braced in  its  charter,  which  charter  commits  to  it  the  reparation  of  the  highways 
within  its  limits,  raises  an  implied  contract  on  the  part  of  the  municipal  corporation  to 
keep  such  highways  in  a  state  of  reasonable  repair,  for  the  benefit  of  the  pnblic ;  and 
this  contract  enures  to  the  beneflt  of  the  public  distributively,  so  that  any  traveller 
who,  without  fault  on  his  part,  has  sustained  damages  by  reason  of  the  negligence  Of 
such  municipal  corporation  in  failing  to  keep  a  street  or  highway  in  repair  may  main- 
tain an  action  for  such  damages. 

2.  Uimicipal  Corporations  liable  civiliter  for  ITnisances.  —  If  a  municipal  corpora- 

tion commits  a  nuisance,  it  must  answer  in  damages  to  any  one  speciaUy  injured  thereby. 
Therefore,  where  the  trustees  of  an  incorporated  village,  to  whom  was  committed  the 
care  of  its  streets  and  highways,  in  constructing  an  elevated  sidewalk,  negligently  left 
exposed  therein  a  dangerous  chasm,  into  which  a  traveller  fell,  in  the  night-time,  and 
received  injuries,  it  was  held  that  the  traveller  was  entitled  to  recover  damages  of  the 
village. 

*  Reported  16  N.  T.  161,  note. 

'  See  Henley  v.  The  Mayor,  etc.,  of  Lyme  =  The  People  v.  Corporation  of  Albany, 

Regis,  5  Bing.  91 ;  ante,  p.  626.  11  Wend.  539. 

>  IS  Ohio,  476,  and  see  cases  there  cited. 
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Statement  of  the  Case. 

3.  Civil  lilability  of  Public  Officers  and  Municipal  Corporations.  —  The  grounds  on 
which  public  officers  and  municipal  corporations  are  liable  to  civil  actions  for  injuries" 
or  exempt  from  such  liability,  stated  at  length,  and  the  authorities  reviewed,  by  Sel- 
DEN,  J. 

Motion  at  Special  Term  for  a  new  trial,  upon  a  bill  of  exceptions. 
The  complaint  in  this  case  alleges  that  the  defendants  are  a  corporation ; 
that,  on  or  about  the  17th  of  May,  1853,  they  undertook  to  construct 
a  platform  to  connect  the  south-east  corner  of  the  canal  bridge  with 
the  sidewalk  upon  the  east  side  of  Main  Street,  in  said  village,  such 
platform  constituting  an  extension  of  the  sidewalk  in  a  lateral  direction, 
so  as  to  unite  with  the  bridge ;  that  this  platform  was  partially  planked 
on  the  said  17th  of  May,  but  that  on  the  evening  of  that  day,  through 
the  carelessness  and  negligence  of  the  defendants,  an  uncovered  space 
was  left  therein,  about  twelve  feet  in  length  and  five  in  breadth,  open- 
ing into  a  hole  or  pit  beneath,  five  feet  deep ;  that  no  guards,  of  any 
kind,  were  placed  around  this  chasm,  nor  any  light  to  enable  passers-by 
to  see  it ;  that  the  plaintiff  was  at  Brockport  that  evening  with  a  canal- 
boat,  of  which  he  was  master;  and  that,  about  ten  o'clock,  while  cross- 
ing the  bridge  on  his  way  to  the  collector's  office,  his  path  to  which  lay 
•directly  over  this  platform,  he  was  precipitated  through  the  opening  into 
the  pit  beneath,  breaking  several  of  his  ribs,  and  otherwise  injuring  him. 

The  answer  contains  a  denial  of  each  and  every  allegation  of  the 
complaint. 

Upon  the  trial,  it  was  proved  by  Thomas  Carnes  that  he  was  president 
of  the  Board  of  Trustees  in  1853 ;  that,  prior  to  the  17th  of  May,  in 
that  year,  divers  citizens  of  Brockport  had  called  his  attention  to  the 
•condition  of  the  place  in  question,  and  had  applied  to  him  to  have  it 
repaired;  that  at  a  meeting  of  the  trustees,  on  the  9th  of  May,  the 
subject  of  making  the  necessary  repair  or  improvement  was  discussed, 
and  the  propriety  of  making  it  was  admitted,  but  no  resolution  or  ordi- 
nance to  that  effect  was  passed,  nor  any  direction  then  given  to  the 
street-commissioner  on  the  subject;  that  it  was  the  practice  of  the 
board,  when  they  met,  to  talk  over  the  subject  of  repairs,  and  then  direct 
the  street-commissioner,  who  was  usually  present,  to  do  the  work,  with- 
out passing  any  formal  resolution  or  ordinance  for  the  purpose ;  that 
it  was  sometimes  referred  to  one  trustee  and  sometimes  to  another,  to 
look  after  the  work,  and  when  the  bills  came  in,  if  they  were  just  and 
right,  they  were  audited  and  paid ;  that  sometimes  the  street-commis- 
sioner made  repairs  without  directions  from  any  one,  and  his  bills 
ior  the  work  were  afterwards  audited  and  paid;  that  he  (Carnes) 
directed  the  street- commissioner  to  make  the  improvement  in  question; 
that  on  the  night  of  the  17th  of  May  the  hole  described  in  the  com- 
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plaiat  was  left  open,  without  any  light  or  guards  of  any  kind  to  prevent 
travellers  from  falling  into  it ;  that  the  street-commissioner  afterwards- 
presented  his  bill  for  making  and  superintending  the  improvement, 
which  was  audited  and  paid ;  and  that  a  resolution  directing  such  pay- 
ment was  duly  passed,  and  entered  in  the  records  of  the  village. 

It  also  appeared  that  the  defendants  had,  at  the  time,  ample  funds  to- 
make  and  complete  the  improvement  in  question;  and  evidence  was 
given  tending  to  show  its  propriety  and  necessity. 

The  plaintiff  further  proved  the  occurrence  of  the  accident  as  de- 
scribed in  the  complaint,  and  the  consequent  injury  to  his  person. 

Upon  this  state  of  facts,  the  defendants  moved  for  a  nonsuit,  which- 
was  granted,  upon  the  ground,  as  stated  in  the  bill,  that  no  action  could 
be  maintained  against  the  corporation,  but  that  it  must  be  brought, 
against  the  trustees  individually,  as  commissioners  of  highways. 

The  plaintiff  now  moved  to  set  aside  this  nonsuit,  and  for  a  new  trial.. 

Lewis  H.  Morgan,  for  the  plaintiff ;  A.  J.  Wilkin,  for  the  defendants. 

Selden,  J.  —  Several  cases  have  recently  arisen  in  this  State  in  which 
the  subject  of  the  liability  of  municipal  corporations  for  damages- 
arising  from  the  negligence  or  malfeasance  of  their  officers  has  been 
judicially  examined.  In  The  Mayor,  etc.,  of  New  York  v.  Furze,^  the 
city  of  New  York  was  held  liable,  in  a  civil  suit,  for  the  omission  to- 
keep  in  repair  certain  sewers  constructed  by  the  corporation.  The 
principle  of  this  case  has  been  referred  to  and  adopted  in  several  sub- 
sequent cases,  and  may  now  be  considered  as  established. 

But,  in  order  properly  to  apply  this  principle,  it  is  necessary  to  ob- 
serve some  distinctions  not  noticed  in  that  case,  the  decision  in  which 
is  rested  mainly  upon  the  case  of  Henley  v.  The  Mdyor  and  Burgesses^ 
of  Lyme  Eegis.^  That  was  an  action  brought  against  the  borough  of 
Lyme,  to  recover  for  the  damages  done  to  the  plaintiff's  house  by  the 
sea,  in  consequence  of  the  neglect  of  the  borough  to  repair  certain  sea- 
banks  and  mounds.  The  case  was  carried  through  all  the  English, 
courts,  and  finally  decided  by  the  House  of  Lords,  where  Paek,  J.,  in 
giving  the  opinion  of  the  court,  lays  down  the  broad  proposition  that, 
"  wherever  an  indictment  lies  for  non-repair,  an  action  on  the  case  will 
lie  at  the  suit  of  a  party  sustaining  any  peculiar  damage."  This  ex- 
pression, which  is  cited  and  relied  upon  by  Nelson,  C.  J.,  in  the  case 
of  The  Mayor,  etc. ,  v.  Furze,  is  calculated,  when  separated  from  the- 
case  in  which  it  is  used,  to  convey  an  entirely  erroneous  impression  as 
to  the  principle  upon  which  the  decision  in  that  case  really  rests.     It 

1  3  Hill,  612.  2  6  Bing.  91 ;  3  Barn.  &  Adol.  77;  1  Bing.  IT 
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would  seem  to  inculcate  the  doctrine  that  the  remedy  by  an  action  on 
the  case  is  coextensive  with  that  by  indictment  in  all  cases  of  a  neg- 
lect of  public  duty,  and  tends,  therefore,  to  support  the  position, 
which  I  deem  untenable,  that  all  public  officers  are  liable  to  an  action 
at  the  suit  of  every  individual  who  has  sustained  inj  ury  through  their 
omission  to  perform  a  duty  imposed  by  law.  If  this  position  is  sound, 
it  is,  of  course,  decisive  of  the  question,  frequently  discussed,  but  not 
yet  decided,  whether  town  commissioners  of  highways,  in  this  State,  are 
liable  in  a  civil  action  to  every  person  who  has  sustained  injury  in  con- 
sequence of  their  neglect  to  keep  the  highways  and  bridges  of  their 
towns  in  repair,  as  their  liability  to  indictment  is  beyond  dispute. 

The  principle  which  really  lies  at  the  basis  of  the  case  of  Henley  v. 
Mayor,  etc.,  of  Lyme  Regis,  and  of  the  series  of  English  cases  upon 
the  authority  of  which  that  case  was  decided,  is  this :  that  whenever 
an  individual  or  a  corporation,  for  a  consideration  received  from  the 
sovereign  power,  has  become  bound  by  covenant  or  agreement,  either 
express  or  implied,  to  do  certain  things,  such  individual  or  corporation 
is  liable,  in  case  of  neglect  to  perform  such  covenant,  not  only  to  a 
public  prosecution  by  indictment,  but  to  a  private  action  at  the  suit  of 
any  person  injured  by  such  neglect.  In  all  such  cases,  the  contract 
made  with  the  sovereign  power  is  deemed  to  enure  to  the  benefit  of 
every  individual  interested  in  its  performance. 

That  this  is  the  true  doctrine  on  the  subject  may,  I  think,  be  con- 
clusively shown  by  a  brief  review  of  a  few  of  the  cases  cited  and  relied 
upon  in  the  case  of  Henley  v.  Lyme  Regis,  of  which  the  following  com- 
prise all  that  appear  to  be  worthy  of  notice  here,  viz. : 

First,  Yielding  v.  Fay.^  This  was  an  action  on  the  case,  brought 
against  the  defendant,  as  parson  of  the  parish  of  Quarleys,  in  South- 
ampton, to  recover  damages  for  his  omission  to  keep  a  bull  and  a  boar, 
alleging  that  he  was  bound  by  custom  to  keep  those  animals  for  the  use 
of  the  parishioners.  The  court  held  that  it  was  a  good  and  reasonable 
custom,  and  that  every  inhabitant  prejudiced  by  the  omission  might 
maintain  an  action.  From  the  report  of  this  case  in  Croke,  it  is  diffi- 
cult to  understand  the  nature  and  source  of  the  obligation  upon  which 
the  action  was  founded.  But  the  matter  is  explained  by  Baron  Comtns, 
in  his  Digest.^  He  there  says,  in  speaking  of  this  case,  that  the  action 
does  not  lie  "  unless  the  plaintiff  show  2^  prescription  for  it,  and  a  con- 
sideration for  such  prescription ;  as,  that  the  parson  had  an  increase  in 
his  tithes,"  etc.,  and  refers  to  Waples  v.  Bassett^  in  support  of  the 

1  Cro.  Eliz.  569.  ^  4  Modern,  241. 

2  Tit.  "Action  on  the    Case   for   Negli- 
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assertion.  This  clears  up  the  difficulty.  It  shows  that  the  action  is 
brought  to  enforce  an  obligation  voluntarily  assumed  by  contract,  for  a 
consideration.  Every  prescription  presupposes  a  contract,  by  which 
the  right  was  originally  obtained  or  the  obligation  assumed.  This  case, 
therefore,  goes  to  support  the  doctrine  which  I  have  advanced. 

Second,  Payne  v.  PaHridge.^  This  was  an  action  on  the  case, 
brought  by  an  inhabitant  of  the  ville  of  Littleport,  in  the  Isle  of  Ely, 
against  the  defendant,  for  not  keeping  a  ferry-boat  for  crossing  the 
Milhey  River,  from  one  side  of  said  ville  to  the  other,  in  which  it  was 
alleged  that  the  defendant  was  bound  by  prescription  to  keep  such 
ferry-boat,  and  that  all  the  inhabitants  of  the  ville  were  by  custom 
entitled  to  pass  and  repass  toll-free.  Upon  demurrer,  it  was  held  that 
the  prescription  and  the  custom  were  good,  and  well-pleaded ;  but 
judgment  was  given  for  the  defendant,  upon  the  ground  that  the  decla- 
ration showed  no  damage  to  the  plaintiff,  except  such  as  was  common 
to  all  the  king's  subjects.  From  the  report  of  this  case  in  Carthew,  it 
is  not  easy  to  discover  the  views  of  the  court  in  regard  to  the  obliga- 
tion to  keep  and  maintain  the  ferry-boat.  The  Chief  Justice  is  there 
made,  in  speaking  of  the  custom  to  pass  toll-free,  set  up  in  the  decla- 
ration, to  say:  "Also,  this  custom  did  not  consist  in  compelling  the 
defendant  to  keep  a  ferry-boat,  because  he  is  obliged  to  do  it  without 
any  custom  of  the  ville."  The  ground  of  the  obligation  is  not  here 
stated,  but  the  report  of  the  same  case  in  Shower  explains  this.  Lord 
Holt  there  says:  "If  a  ferry  were  granted  at  this  day,  he  that  accepts 
such  grant  is  bound  to  keep  a  boat  for  the  public  good;  "  and  again, 
"  He  that  has  a  new  ferry,  by  grant,  when  he  accepts  of  it,  charges 
himself  with  the  repairs  and  keeping  it."  The  plain  meaning  of  which 
is,  that  upon  every  grant  of  a  ferry  there  is  an  implied  undertak- 
ing on  the  part  of  the  grantee,  in  consideration  of  the  franchise  re- 
ceived, to  keep  and  maintain  a  ferry-boat  for  the  accommodation  of 
the  public. 

Third,  The  Mayor  of  Lynn  v.  Turner.'^  Turner  brought  an  action 
on  the  case  against  the  corporation  of  Lynn,  for  not  repairing  and 
cleansing  a  certain  creek,  alleging  special  damages  to  himself.  It  was 
argued  that  it  was  incumbent  on  the  plaintiff  to  show  some  special 
reason  or  tenure  whereby  the  corporation  was  bound  to  repair, —  that 
they  were  not  bound  of  common  right.  Judgment  was  given  for  the 
plaintiff,  and  Lord  Mansfield  said:  "It  is  here  alleged  that  the  cor- 
poration have,  from  time  immemorial,  been  used  to  repair.  It  states, 
therefore,  that  they  are  bound  by  prescription,  and  it  might  be  the  very 
condition  and  terms  of  their  creation  or  charter;"   thus  putting  the 

1  Caith.  191;  a.  c,  1  Show.  255.  '  Cowp.  86. 
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obligation  exclusively  upon  the  ground  of  a  contract,  to  be  inferred 
from  the  immemorial  custom. 

These  are  the  principal  cases  referred  to  in  the  case  of  Henley  v.  The 
Mayor,  etc.,  of  Lyme  Regis,  which  go  to  sustain  the  right  of  an  indi- 
vidual to  recover  in  a  private  action,  for  an  omission  to  perform  a 
public  duty ;  and  it  will  be  seen  that  the  action  in  each  case  was 
founded  upon  prescription, —  that  is,  upon  a  contract  and  consideration 
proved  by  the  immemorial  custom.  No  inference,  therefore,  can  be 
drawn  from  this  class  of  cases  in  favor  of  the  position  that,  for  the 
neglect  of  a  public  duty  not  imposed  by  contract,  and  for  the  perform- 
ance of  which  no  consideration  has  been  received,  an  action  will  lie  at 
the  suit  of  a  private  individual. 

Upon  the  argument  of  Henley  v.  Lyme  Regis  in  the  House  of  Lords, 
the  counsel  for  the  plaintiff  contended  "that  every  &»-eacA  of  public 
duty,  or  neglect  of  what  the  party  is  bound  to  perform,  working  wrong 
or  loss  to  another,  is  injurious,  and  actionable,"  and  cited  Sutton  v. 
Johnstone  ^  and  Russell  v.  The  Men  of  Devon  ^  in  support  of  the  posi- 
tion. But  the  decision  of  the  court  was  put  exclusively  upon  the 
ground  of  a  contract  on  the  part  of  the  defendant,  founded  upon  a 
sufficient  consideration,  as  is  apparent  from  the  following  extract  from 
the  only  opinion  delivered  in  the  House  of  Lords.  Pakk,  J.,  after 
quoting  the  language  of  the  charter,  says:  "Now,  these  words  are 
undoubtedly  an  expression  of  the  king's  mil  that  the  corporation  shall 
repair,  but  they  are  not  the  less  a  consideration  on  that  account; 
on  the  contrary,  thej'  show  the  consideration  for  the  grant,  the  motives 
inducing  the  king  to  make  the  grant,  and,  consequently,  the  terms  and 
conditions  on  which  the  grant  was  to  be  accepted." 

Having  thus  shown  that  this  class  of  English  cases  proceeds  upon 
the  ground  of  an  obligation,  assumed  by  contract  for  a  consideration,  I 
turn  to  the  consideration  of  the  question  whether  town  commissioners 
of  highways  in  this  State  are  liable  to  a  civil  suit  for  the  neglect  of  their 
duty  to  keep  the  highways  and  bridges  of  their  towns  in  repair,  —  a 
question  which  it  is  necessary  to  settle  before  we  can  ascertain  the 
ground  of  the  liability  of  the  defendants  in  this  case,  if  they  are  liable 
at  all. 

In  the  case  of  Sutton  v.  Johnstone,^  Baron  Etke,  in  the  course  of  his 
opinion  in  the  Court  of  Exchequer,  lays  down  the  proposition  "that 
every  breach  of  a  public  duty,  working  wrong  or  loss  to  another,  is  an 
injury,  and  actionable."     It  was  this  remark  of  Baron  Etee  upon  which 

1  1  Terra  Rep.  784.  »  i  Term  Rep.  784. 
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the  counsel  for  the  plaintiff  in  the  case  of  Henley  v.  Mayor,  etc.,  of  Lyme 
Regis  relied  when  he  cited  the  case  of  Sutton  v.  Johnstone  in  the  House 
of  Lords.  That  case  was  this :  The  defendant,  being  commander  of  a 
squadron  of  vessels  of  war,  of  one  of  which  the  plaintiff  was  captain, 
had  charged  the  latter  with  disobedience  of  orders,  and  other  military 
offences,  and  caused  him  to  be  arrested  and  brouglit  to  trial  before  a 
court-martial,  where  he  was  acquitted.  The  plaintiff  brought  an  action 
for  a  malicious  prosecution,  and  added  a  count  or  counts  for  unreason- 
ably delaying  the  calling  of  the  court-martial,  the  plaintiff  being  in 
custody  meanwhile.  The  remark  quoted  above  was  made  in  reference 
to  the  latter  cause  of  action,  and  in  reply  to  the  argument  that  the 
matter  complained  of  was  damnum  absque  injuria.  If  that  remark  be 
true,  it  would  of  course  follow  that  all  public  officers,  including  com- 
missioners of  highways,  are  liable,  for  any  neglect  of  duty,  not  only 
to  a  public  prosecution,  but  also  to  a  civil  action,  at  the  suit  of  any 
party  injured.  Can  this  position  be  maintained?  It  was  neither 
affirmed  nor  disaffirmed  upon  the  subsequent  argument  of  the  same 
ease  before  the  Chief  Justice  of  the  King's  Bench  and  Common  Pleas, 
who  decided  for  the  defendant  upon  other  grounds. 

Those  who  contend  for  the  broad,  general  rule  laid  down  by  Baron 
ExBE  rely  for  authority  mainly  upon  the  class  of  cases  above  reviewed, 
and  also  upon  that  familiar  class  in  which  sheriffs,  clerks,  constables, 
etc.,  have  been  held  responsible  to  the  party  injured,  for  any  neglect  of 
duty.  But  the  latter  class,  at  least,  affords  no  foundation  for  the  rule. 
There  is  an  obvious  distinction  between  sheriffs,  clerks,  and  other  min- 
isterial officers  concerned  in  the  civil  administration  of  justice,  who 
perform  services  for  particular  persons  for  a  specific  compensation,  and 
the  class  of  officers  to  which  commissioners  of  highways  belong.  The 
latter  receive  no  compensation  from  private  persons,  and  owe,  therefore, 
no  duty  to  individuals ;  while  the  former  may  be  regarded,  in  a  mea- 
sure, as  the  mere  agents  of  the  persons  for  whom  they  act. 

This  question  was  long  since  found  to  be  one  of  great  difficulty,  as 
is  apparent  from  the  case  of  Lane  v.  Cotton,'^  which  was  several  times 
argued  by  eminent  counsel  before  it  was  decided.  The  action  was 
against  the  postmaster-general,  to  recover  the  value  of  certain  ex- 
change-bills purloined  from  a  letter,  which  had  been  delivered  to  a 
clerk  in  the  London  post-office,  to  be  transported  to  Worcester.  It  was 
finally  decided  in  favor  of  the  defendant  by  three  of  the  justices.  Lord 
Holt  dissenting.  One  objection  taken  to  the  maintenance  of  the 
action,  by  Gould,  J.,  was,  that  there  was  no  contract  on  the  part  of 

1  1  Ld.  Raym.  646. 
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the  defendant,  either  express  or  implied ;  another  was,  that  the  post- 
office  "was  a  matter  founded  in  government," — i.e.,  that  the  post- 
master-general was  a  public  officer,  and  that  his  duty  and  responsibility 
was  to  the  public  alone ;  a  third  was,  that  he  received  no  premium  or 
compensation  for  his  services  from  the  plaintiff. 

The  same  question  was  again  presented  in  the  case  of  Wliitfield  v. 
Lord  Le  Despencer,^  and  here  again  the  case  was  twice  argued  before 
the  court  gave  judgment,  which  was  pronounced  by  Lord  Mansfield, 
and  fully  sustained  the  decision  in  Lane  v.  Cotton.  Now,  although  the 
negligence  for  which  these  actions  were  brought  was  that  of  a  subordi- 
nate, still,  the  reasoning  of  the  judges  tends  to  show  that  a  public 
officer  who  receives  no  compensation  from,  and  owes  no  duty  to,  any 
private  individual,  is  accountable  to  the  public  alone  for  his  negligence. 
An  analogous  doctrine  may  be  found  asserted  in  Brooke's  Abridg- 
ment,'^ where  it  was  said,  upon  the  authority  of  the  Year-Books,  that  if 
a  highway  be  out  of  repair,  so  that  a  horse  was  mired  and  injured,  "  no 
action  lies  by  the  owner  against  him  who  ought  to  repair  it,  for  it  is  a 
public  matter,  and  ought  to  be  reformed  by  presentment." 

This  was  held  to  be  good  law  in  Russell  v.  The  Men  of  Devon,^  where 
AsHURST,  J.,  after  stating  another  reason  why  the  action  could  not  be 
maintained,  adds:  "But  I  think  the  case  cited  from  Brooke's  Abridg- 
ment'^ is  a  direct  authority  to  show  that  no  such  action  could  be  main- 
tained ;  and  the  reason  of  that  case  is  a  good  one,  — namely,  because 
the  action  must  be  brought  by  the  public." 

In  the  State  of  South  Carolina,  the  precise  question  which  we  are 
considering  arose  and  was  passed  upon  in  the  case  of  Young  v.  Com- 
missioners of  Roads.^  That  was  an  action  on  the  case,  brought  against 
the  commissioners  of  roads  of  the  Edgfleld  district,  for  an  injury  to 
the  plaintiff's  horse  and  wagon  from  the  insufficiency  of  a  bridge,  which, 
it  was  alleged,  they  were  bound  to  keep  in  repair.  The  plaintiff  obtained 
a  judgment;  and,  upon  granting  a  new  trial,  Huter,  J.,  said:  "  When 
an  officer  has  been  appointed  to  act,  not  for  the  public  in  general,  but 
for  individuals  in  particular,  and  from  each  individual  receives  an 
equivalent  for  the  services  rendered  him,  he  may  be  responsible  in  a 
private  action  for  a  neglect  of  duty ;  but  when  the  officer  acts  for  the 
public  in  general,  the  appropriate  remedy  for  his  neglect  of  duty  is  a 
public  prosecution." 

The  same  question  has  come  up  incidentally  and  received  a  passing 
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remark  from  the  courts  upon  several  occasions,  in  this  State,  but  does 
not  appear  to  have  been  deliberately  considered  until  the  recent  case  of 
Hutson  V.  The  City  of  New  TorkA  In  that  case,  the  late  Judge  Sand- 
ford  discusses  the  point  in  an  opinion  which,  in  this  respect,  appears  to 
be  just  and  discriminating,  and  in  which,  as  I  understand  the  case,  all  his 
associates,  so  far  as  this  point  is  concerned,  concurred ;  although  they 
differed  with  him  upon  other  parts  of  the  case.  His  reasoning  is  sub- 
stantially the  same  as  that  of  the  court  in  South  Carolina.^  He  says: 
"  It  seems  to  us  the  true  distinction  is  that  we  have  mentioned:  when 
the  duty  is  to  individuals  specially,  for  a  reward  emanating  from  them, 
a  civil  action  may  be  brought  for  neglect,  whether  of  themselves  or  of 
their  subordinates  ;  but  when  it  is  a  duty  to  the  public  generally,  under- 
taken alike  for  all  citizens,  the  remedy  is  hy  indictment  only,  together 
with  removal  from  oflSce  when  prescribed  by  law." 

We  see,  then,  from  the  two  classes  of  cases  to  which  I  have  referred, 
that  there  is  an  important  distinction  between  the  obligations  assumed 
by  private  individuals  for  a  consideration  received  from  the  govern- 
ment, or  sovereign  power  of  the  State,  and  those  assumed  by  public 
officers,  although  the  latter  may  also  receive,  by  way  of  salary  or  other- 
wise, a  reward  for  their  services.  Both  may  be  regarded  as  impliedly 
undertaking  to  perform  their  respective  duties ;  but  the  contract  of  the 
officer — except  in  the  case  of  sheriffs,  clerks,  etc.,  who  receive  a  com- 
pensation from  private  parties  —  is  treated  as  made  with  the  govern- 
ment alone,  while  that  of  the  individual  is  deemed  to  be  made  with  and 
to  enure  to  the  benefit  of  every  person  interested  in  its  performance. 
The  reason  for  the  distinction  appears  to  be  that  intimated  by  Gouid, 
J.,  in  the  case  of  Lane  v.  Cotton,'^  viz.,  that  the  duties  in  the  one  case 
are  imposed  upon  the  officer  for  public  purposes  only,  while  in  the  other 
they  are  voluntarily  assumed,  with  a  view  to  private  advantage.  The 
cases  which  have  been  cited  show  that,  in  respect  to  this  distinction,  cor- 
porations have  been  placed  upon  the  same  footing  as  private  individuals. 

The  only  reported  case  which  I  have  been  able  to  find,  either  in  this 
State  or  in  England,  which  directly  conflicts  with  this  view  is  that  of 
Adsit  V.  Brady. ^  The  decision  in  that  case  is  based  entirely  upon  the 
rule  laid  down  by  Judge  Bronson  in  the  first  sentence  of  his  opinion. 
He  says:  "  When  an  individual  sustains  an  injury  by  the  misfeasance 
or  nonfeasance  of  a  public  officer,  who  acts,  or  omits  to  act,  contrary  to 
his  duty,  the  law  gives  redress  to  the  injured  party  by  an  action  adapted 
to  the  nature  of  the  case." 

1  5  Sandl.  S.  0.  289.  "  Supra. 

^  Supra.  »4Hm,  630. 
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If  my  previous  reasoning  is  correct,  this  rule,  as  here  stated,  is  too 
broad.  It  fails  to  distinguish  between'  a  mere  neglect  of  duty  and  an 
affirmative  act  by  which  some  injury  is  done,  and  it  makes  no  distinc- 
tion between  officers  who  owe  a  duty  to  individuals,  from  whom  they 
receive  a  compensation  for  the  performance  of  some  specific  service, 
and  those  whose  obligations  are  to  the  public  alone,  —  a  distinction  which 
seems  to  me  to  rest  upon  a  solid  foundation  of  reason. 

Judge  Sandford,  in  speaking  of  this  case  in  Hutson  v.  The  City  of 
New  YorJc,^  says:  "The  liability  was  taken  for  granted  by  the  distin- 
guished judge  who  delivered  the  opinion  of  the  court,  without  discus- 
sion or  reference  to  authority ;  and  yet,  so  far  as  we  know,  there  is  no 
reported  adjudication,  either  in  this  State  or  in  England,  which  sustains 
a  private  action  in  such  a  case ;  and,  with  much  deference,  we  submit 
that  a  decision  making  such  a  great  stride  in  asserting  the  liability  of 
public  officers  is  not  entitled  to  the  full  weight  of  authority,  when  it 
appears  not  to  have  been  made  upon  grave  argument  and  mature  con- 
sideration." This  commentary  of  the  learned  judge  of  the  Superior 
Court,  which  I  think  not  unwarranted,  appears  to  have  commanded  the 
concurrence  of  his  associates,  however  they  may  have  differed  with  him 
upon  other  grounds. 

Notwithstanding  the  case  of  Adsit  v.  Brady,  therefore,  I  venture  to 
assume  that  town  commissioners  of  highways  are  not  liable  to  a  civil 
action  for  a  mere  omission  to  keep  the  highways  of  their  towns  in  repair. 
It  was  necessary  to  settle  this  question,  to  enable  us  to  see  with  clear- 
ness on  what  ground  it  is  that  the  defendants  are  liable  in  this  suit,  if 
liable  at  all.  The  nonsuit  was  granted,  as  it  would  seem,  at  the  trial, 
upon  the  authority  of  the  case  of  HicJcok  v.  The  Trustees  of  Plattsburgh,^ 
in  which  it  was  held  that  the  duty  of  keeping  the  highways  and  streets 
of  the  village  in  repair  did  not  rest,  under  the  village  charter,  upon  the 
corporation,  but  upon  the  trustees  individually,  in  their  capacity  of 
commissioners  of  highways. 

The  fourteenth  section  of  the  charter  of  Plattsburgh  '  provides  that  the 
village  shall  be  a  road-district,  and  shall  be  exempt  from  the  superin- 
tendence of  the  commissioners  of  highways  of  the  town  of  Plattsburgh, 
and  that  "the  trustees  of  said  village  shall  be  commissioners  of  highways, 
and  shall  have  the  same  powers,  and  be  charged  with  the  same  duties 
over  the  roads  of  the  said  village,  as  commissioners  of  highways  have 
or  possess,"  etc.  The  powers  conferred  by  this  section  were  held  by 
the  court,  in  Hickok  v.  The  Trustees  of  Plattsburgh,  to  be  vested  in  the 

»  Supra.  '  Laws  1831,  p.  381. 
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trustees,  —  not  in  their  corporate,  but  in  their  individual,  capacity,  — 
from  which  it  necessarily  followed  that,  if  the  action  would  lie  at  all,  it 
must  be  brought  against  the  individual  trustees,  as  commissioners  of 
highways. 

The  distinction  taken  in  this  case  is  new,  and  does  not  appear  to  have 
occurred  either  to  the  court  or  the  counsel  in  the  case  of  Hutson  v.  The 
City  of  New  Tork,^  although  the  mayor  and  Common  Council  of  that 
city  are  made  commissioners  of  highways  in  substantially  the  same 
manner  as  the  trustees  of  Plattsburgh. 

But,  admitting  it  to  be  sound,  does  it  apply  to  the  present  case?  By 
the  charter  of  the  village  of  Brockport,  the  trustees  are  not  made  com- 
missioners of  highways ;  but  the  nineteenth  section  of  their  charter,^ 
after  enacting  that  the  village  shall  be  a  road-district,  separate  from 
the  town  of  Sweden,  provides  that  the  trustees  of  the  village  "  shall 
have  the  same  power  over  the  said  road-district,  and  shall  discharge  all 
the  duties  which  by  law  are  given  to  or  enjoined  upon  commissioners  of 
highways."  Here  the  trustees  are  not  invested  with  an  oflSce  distinct 
from  that  of  trustees  of  the  village,  as  they  are  in  the  case  of  the  vil- 
lage of  Plattsburgh,  but  the  powers  of  commissioners  of  highways  are 
referred  to  simply  as  a  measure  of  what  is  thereby  superadded  to  their 
other  powers  as  village  trustees.  They  are  authorized,  by  a  provision, ^ 
"to  open,  improve,  ornament,  construct,  and  repair  streets,  alleys, 
and  sidewalks,  or  provide  for  its  being  done  by  and  at  the  expense 
of  owners  or  occupants  of  lots  adjoining ;  to  build  and  repair  reser- 
voirs, aqueducts,  drains,  and  sewers,  and  to  make  any  necessary  repairs 
or  improvements  for  the  benefit  and  use  of  said  village." 

It  would  be  difficult  to  discriminate  between  the  powers  conferred  by 
these  two  sections  in  respect  to  the  nature  of  the  liabilities  and  obliga- 
tions thereby  imposed.  In  many  instances  it  would  be  entirely  im- 
practicable to  determine  under  which  of  these  sections,  if  either,  as 
distinct  from  the  other,  they  had  acted,  or  were  bound  to  act,  con- 
ferring, as  they  undoubtedly  do  in  many  respects,  coordinate  powers. 
It  is  plain,  therefore,  that  the  trustees  must  be  held,  in  the  exercise  of 
their  power,  to  the  same  responsibility,  under  whichever  of  these  two 
sections  those  powers  may  be  derived. 

I  apprehend  that  there  can  be  no  doubt  that  the  powers  embraced  in 
the  nineteenth  section  are  given  to  the  trustees  in  their  corporate 
capacity,  and  that  the  duties  which  result  therefrom  devolve  upon  the 
corporation.     In  all  charters  creating  corporations,  powers  conferred 

1  5  Sandf.  S.  C.  289.  8  §  10. 
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upon  those  who  stand  in  place  of  and  represent  the  corporate  body  are 
■deemed  to  be  conferred  upon  the  corporation  itself.  The  cases  which 
prove  this  are  innumerable,  and  I  shall  assume  it  without  further  argu- 
ment. The  defendants,  therefore,  are  to  be  treated  as  invested,  in  their 
corporate  capacity,  with  all  the  powers  of  commissioners  of  highways 
over  the  roads  and  streets  of  their  village,  in  addition  to  the  ample 
powers  conferred  by  §  10  of  their  charter.  What,  in  view  of  this, 
are  their  responsibilities?  We  have  seen  that  town  commissioners 
are  not  liable  to  a  civil  action  for  a  mere  neglect  of  their  duty  to  keep 
the  highways  of  their  towns  in  repair.  Is,  then,  a  municipal  corpora- 
tion, possessing  similar  powers,  liable  in  damages  for  such  neglect? 

It  seems  to  have  been  the  opinion  of  Justice  Beakdslet,  in  the  case 
of  Wilson  V.  The  Mayor,  etc.,  of  New  Tork,^  and  of  Sandfokd,  J.,  in 
Hutson  V.  The  Mayor,  etc.,  of  New  York,^  that  municipal  corporations 
are  not  liable  in  a  civil  suit  for  a  mere  neglect  of  their  duty  to  repair 
highways ;  that  they  are  subject  to  no  greater  responsibility,  in  this  re- 
spect, than  commissioners  of  highways  in  towns.  But  it  has  been 
shown  that  whei-e  individuals  or  corporations  assume  obligations  or 
duties  for  a  consideration  received  from  the  public,  they  are  liable  for 
a  neglect  of  those  duties  to  any  private  citizen  who  may  have  been 
injured  by  such  neglect.  This  doctrine  was  applied,  in  the  cases  of 
Mayor  of  Lynn  v.  Turner^  and  Henley  v.  The  Mayor,  etc.,  of  Lyme 
Megis,*  to  municipal  corporations. 

It  may,  no  doubt,  be  said  that  in  the  last  of  these  cases  certainly, 
and  probably  in  the  first,  the  charter  not  only  vested  in  the  corpora- 
tion certain  governmental  powers  and  privileges,  but  conveyed  to  them 
valuable  rights  of  property,  and  that  it  was  solely  in  view  of  the  latter 
that  these  public  corporate  bodies  were  placed  upon  a  footing  with  pri- 
vate corporations  and  individuals ;  that  charters  to  municipal  corpora- 
tions are  usually  granted  from  motives  of  public  policy,  and  with  a 
view  to  the  better  government  of  the  districts  which  they  embrace,  and 
not  for  the  purpose  of  conferring  any  private  benefit  upon  the  individ- 
uals composing  the  corporation ;  and  that,  being  thus  mere  measures 
of  governmental  policy,  imposed  upon  the  people  of  the  district  for 
governmental  purposes,  they  cannot  justly  be  considered  as  affording 
any  consideration  for  an  implied  contract  on  the  part  of  the  corporation 
to  perform  its  corporate  duties. 

But  it  is  well  known  that  such  charters  are  never  imposed  upon 

J  I  Denio,  595.  *  5  J^'^^S-  91 !  3  Bam.  &  Adol.  77 ;  1  Bing.  N. 
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municipal  bodies  except  at  their  urgent  request.  While  they  may  be 
governmental  measures  in  theory,  they  are  in  fact  regarded  as  privi- 
leges of  great  value,  and  the  franchises  they  confer  are  usually  sought 
for  with  much  earnestness  before  they  are  granted.  The  surrender  by 
the  government  to  the  municipality  of  a  portion  of  its  sovereign  power, 
if  accepted  by  the  latter,  may  with  propriety  be  considered  as  afford- 
ing ample  consideration  for  an  implied  undertaking  on  the  part  of  the 
corporation  to  perform  with  fidelity  the  duties  which  the  charter  im- 
poses. 

Upon  investigation  it  will  be  found  that,  from  the  earliest  period  of 
the  common  law,  all  grantees  of  franchises,  whether  individuals  or 
corporations,  have  been  held  by  a  uniform  and  unbroken  series  of  deci- 
sions to  the  strictest  performance  of  every  condition  of  the  grant, 
either  express  or  implied.  Thus,  the  grantee  of  a  ferry  is  held  bound 
to  keep  and  maintain  a  suitable  boat,  and  the  grantee  of  a  right  to  erect 
a  bridge  or  construct  a  turnpike  road  and  take  toll,  to  keep  such  bridge 
or  road  in  repair,  whether  bound  by  the  terms  of  their  charter  or  not. 
It  makes  no  difference,  in  such  cases,  whether  the  grantee  of  the  fran- 
chise be  an  individual  or  corporation. 

I  see  no  reason  for  exempting  municipal  corporations  from  the 
operation  of  this  principle.  Their  liability  in  such  cases  has  been  fre- 
quently asserted  by  judges,  as  in  The  People  v.  The  Corporation  of 
Albany,^  -where  Nelson,  J.,  says:  "Where  corporations  or  individuals 
are  bound  to  repair  a  highway,  they  are  liable  to  indictment  in  behalf 
of  the  public,  and  to  an  action  on  the  case  in  behalf  of  an  individual 
who  has  sustained  a  particular  injury."  So,  also,  in  the  case  of  The 
Mayor,  etc.,  v.  Furze fi  This  latter  case  illustrates  another  distinction 
which  is  directly  applicable  to  the  case  under  consideration.  The 
decision  therein  is  not  put  exclusively  upon  the  ground  of  the  liability 
of  the  corporation  for  a  mere  misfeasance.  The  facts  of  the  case  show 
that  the  corporation  had  created  a  nuisance.  They  constructed  the 
sewers,  the  obstruction  of  which  produced  the  overflow  upon  the  plain- 
tiffs' premises.  The  injury  was  produced  as  much  by  their  positive  act 
as  by  their  neglect.  Under  such  circumstances,  a  corporation,  what- 
ever may  be  its  nature,  is  liable  to  the  same  extent  and  upon  the  same 
principles  as  an  individual  would  be  for  a  similar  injury. 

The  subsequent  cases  of  The  Rochester  White-Lead  Company  v.  The 
City  of  Rochester  ^  and  Lloyd  v.  The  Mayor,  etc. ,  of  the  City  of  New 
York  *  belong  to  the  same  class.     In  the  first  of  these  cases,  the  injury 

1  11  Wend.  539.  «  3  N.  T.  463;  ante,  p.  67S. 
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would  not  have  occurred  if  the  corporation  had  not  caused  the  culvert 
to  be  made ;  nor  in  the  second,  if  they  had  not  procured  the  hole  to  be 
dug.  In  each  case  the  corporation  would  have  escaped  all  liability 
if  due  care  and  skiU  had  been  observed  in  the  performance  of  the 
work. 

Whatever  may  be  the  obligations  of  a  corporation  in  other  respects, 
there  can  be  no  doubt  that,  whenever  it  assumes  to  exercise  its  corpo- 
rate powers,  it  is  bound  to  see  that  due  care  and  caution  are  used  to 
avoid  injury  to  individuals.  It  can,  of  course,  be  no  excuse  for  the 
corporation,  any  more  than  it  would  be  for  an  individual,  that  the  work 
was  done  and  the  want  of  care  shown  by  an  employee  or  servant  whom 
they  had  set  at  work. 

That  the  cases  of  which  I  am  here  speaking  constitute  a  different 
class  from  those  in  which  corporations  or  others  are  held  liable  for  the 
mere  non-performance  of  a  public  duty  may  be  made  plain  by  taking 
the  case  of  The  Rochester  White-Lead  Company  v.  The  City  of  Boches- 
ter  as  an  example.  It  is  clear  that  no  indictment  would  have  lain  in 
that  case.  There  was  no  proof  of  injury  to  the  public  or  of  neglect  of 
public  duty.  It  was  a  case  of  mere  private  nuisance,  and  there  was  no 
necessity  for  invoking  any  other  principle  to  support  the  recovery, 
except  the  obvious  one  that  a  corporation  is  no  more  exempt  from  Ka- 
bility,  in  case  it  create  a  nuisance,  either  public  or  private,  than  an 
individual. 

The  present  case,  as  I  think,  falls  within  the  same  category.  It 
seems  to  me  to  need  very  little  argument  to  prove  that  a  platform  built 
during  the  day  upon  a  public  thoroughfare,  in  a  populous  village,  left  at 
night  with  a  hole  or  chasm  of  the  depth  of  five  feet,  wholly  uncovered, 
directly  in  the  line  of  travel,  without  either  a  light  by  which  it  can  be 
seen,  or  any  thing  to  warn  a  traveller  of  the  danger,  is  a  public  nuisance, 
and  that  those  who  caused  it  should  be  held  responsible  for  the  conse- 
quences of  its  production. 

It  follows  from  the  preceding  reasoning,  that,  if  we  regard  the  injury 
to  the  plaintiff  as  the  result  of  mere  neglect  to  keep  the  highways  of 
the  village  in  repair,  the  defendants  would  be  responsible  in  this  action 
for  such  neglect,  upon  the  ground  that  their  acceptance  of  the  fran- 
chise granted  by  their  charter  raised  an  implied  undertaking  or  con- 
tract on  their  part  to  perform  that  duty,  which,  upon  the  principles 
referred  to,  enures  to  the  benefit  of  every  individual  interested  in  such 
performance.  But  it  is  unnecessary  to  revert  to  this  doctrine  to  estab- 
lish the  responsibility  of  the  defendants  in  this  cause,  for  the  reason  that 
the  injury  to  the  plaintiff  was  not  the  result  of  a  mere  nonfeasance  on 
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the  part  of  the  defendants,  but  was  produced  by  their  construction  of 
the  platform  in  question  in  such  a  manner  as  to  constitute  it  a  public 
nuisance. 

The  nonsuit  must  be  set  aside  and  a  new  trial  ordered,  with  costs  to 
abide  the  result. 

New  triai  granted. 


5.  liability  op  mxtnicipaii  coepokations  for  consequential 
damages  to  land-owners,  arising-  prom  the  construc- 
tion or  reparation  op  public  works. 

The  Northeen  Teanspoetation  Comfant    v.  The   Citt  of 

Chicago.* 

Supreme  Court  of  the  United  States,  October  Term,  1878. 

I.  Oonseanential  Samaees  growine  out  of  Work  done  in  Fnrsuance  of  Iieglala- 
tive  Authority. — Ko  action  lies  by  a  riparian  owner  against  a  mnnicipal  corporation 
for  temporarily  obstmcting  a  navigation  In  order  to  improre  its  highway,  where  the 
act  is  done  without  negligence,  malice,  or  unreasonable  delay,  and  is  authorized  by  a 
valid  act  of  the  legislature,  unless  such  an  action  is  given  by  the  statute  itself. 

t.  Sxcavations  for  Highways  —  Injuries  to  adjacent  Buildings  by  removinK 
lateral  Support. — A  mnnicipal  corporation  is  not  liable  for  damages  done  to  the 
building  of  an  abutting  proprietor  by  excavating  for  the  grading  of  its  highway  in 
front  of  such  building,  where  sufficient  support  is  left  to  sustain  the  integrity  of  the 
soil  of  Buoh  proprietor,  when  not  weighted  by  the  superincumbent  buUding.i 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  upon  a  case,  the  facts  of  which  are  stated  in  the 
opinion  of  the  court. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court.  —  We 
are  of  opinion  that  no  error  has  been  shown  in  this  record,  though 
the  assignments  are  very  numerous.  The  action  was  case,  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  the  plaintiffs  in 
consequence  of  the  action  of  the  city  authorities  in  constructing  a  tun- 
nel or  passage-way  along  the  line  of  La  Salle  Street,  and  under  the  Chi- 
cago River  where  it  crosses  that  street.  The  plaintiffs  were  the  lessees 
of  a  lot  bounded  on  the  east  by  the  street  and  on  the  south  by  the 
river;  and  the  principal  injury  of  which  they  complain  is,  that  by  the 
operations  of  the  city  they  were  deprived  of  access  to  their  premises, 

•  Reported  11  Ch.  Leg.  N.  255. 
1  jlnte,  Chap.  YI. 
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both  on  the  side  of  the  river  and  on  that  of  the  street,  during  the  pros- 
ecution of  the  work.  It  is  not  claimed  that  the  obstruction  was  a  per- 
manent one,  or  that  it  was  continued  during  a  longer  time  than  was 
necessary  to  complete  the  improvement.  Nor  is  it  contended  there  was 
unreasonable  delay  in  pushing  the  work  to  completion,  or  that  the 
coffer-dam  constructed  in  the  river,  extending  some  twenty-five  or 
thirty  feet  in  front  of  the  plaintiffs'  lot,  was  not  necessary,  indeed  in- 
dispensable, for  the  construction  of  the  tunnel. 

The  case  has  been  argued  on  the  assumption  that  the  erection  of  the 
coffer-dam  and  the  necessary  excavations  in  the  street  constituted  a 
public  nuisance,  causing  special  damage  to  the  plaintiffs,  beyond  those 
incident  to  the  public  at  large ;  and  hence  it  is  inferred  the  city  is 
responsible  to  them  for  the  injurious  consequences  resulting  therefrom. 
The  answer  to  this  is,  that  the  assumption  is  unwarranted.  That  cannot 
be  a  nuisance,  such  as  to  give  a  common-law  right  of  action,  which  the 
law  authorizes.  We  refer  to  an  action  at  common  law  such  as  this  is. 
A  legislature  may,  and  often  does,  authorize  and  even  direct  acts  to  be 
done  which  are  harmful  to  individuals,  and  which,  without  the  authority, 
would  be  nuisances ;  but  in  such  a  case,  if  the  statute  be  such  as  the 
legislature  has  power  to  pass,  the  acts  are  lawful,  and  are  not  nuisances, 
unless  the  power  has  been  exceeded.  In  such  grants  of  power  a  right 
to  compensation  for  consequential  injuries  caused  by  the  authorized 
erections  may  be  given  to  those  who  suffer,  but  then  the  right  is  a 
creature  of  the  statute.  It  has  no  existence  without  it.  If  this  were 
not  so,  the  suffering  party  would  be  entitled  to  repeated  actions,  until 
an  abatement  of  the  erections  would  be  enforced ;  or  perhaps  he 
might  restrain  them  by  injunction. 

Here  the  tunnel  of  which  the  plaintiffs  complain,  or  rather  its  con- 
struction, was  authorized  by  an  act  of  the  Legislature  of  the  State,  and 
directed  by  an  ordinance  of  the  City  Council.  This  we  do  not  under- 
stand to  be  denied,  and  it  certainly  cannot  be.  The  State,  and  the 
City  Council  as  its  agents,  had  full  power  over  the  highways  of  the 
city,  to  improve  them  for  the  uses  for  which  tbej'  were  made  highways, 
and  the  construction  of  the  tunnel  was  an  exercise  of  that  power. 
Since  La  Salle  Street  was  extended  across  the  river,  the  city  not  only 
had  the  power,  but  it  was  its  duty,  to  provide  for  convenience  of  pas- 
sage. This  it  could  do  either  by  the  erection  of  a  bridge,  or  by  the 
construction  of  a  tunnel  under  the  river  and  along  the  line  of  the 
street ;  and  the  grant  of  power  by  the  Legislature  to  build  a  bridge  or 
construct  a  tunnel  carried  with  it,  of  course,  all  that  was  necessary  for 
the  exercise  of  the  power.     We  do  not  understand  this  'to  be  contro- 
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verted  by  the  plaintiffs  in  error.  Their  argument  is,  that  though  the 
citj-  had  the  legal  right  to  construct  the  tunnel,  and  to  do  what  was 
necessary  for  its  construction,  subject  to  the  condition  that  in  doing 
the  work  there  should  be  no  unnecessary  interference  with  private 
property,  yet  it  was  liable  to  make  compensation  for  the  consequential 
damages  caused  to  persons  specially  injured.  To  this  we  cannot 
assent- 
It  is  immaterial  whether  the  fee  of  the  street  was  in  the  State,  or  in 
the  city,  or  in  the  adjoining  lot-holders.  If  in  the  latter,  the  State  had 
an  easement  to  repair  and  improve  the  street  over  its  entire  length  and 
breadth,  to  adapt  it  to  easy  and  safe  passage. 

It  is   undeniable   that  in   making  the   improvement   of   which  the 
plaintiffs  complain  the  city  was  the  agent  of  the  State,  and  performing 
a  public  duty  imposed  upon  it  by  the  Legislature ;  and  that  persons 
appointed  or  authorized  by  law  to  make  or  improve  a  highway  are  not 
answerable  for  consequential  damages,  if  they  act  within  their  jurisdic- 
tion, and  with  care  and  skill,  is  a  doctrine  almost  universally  accepted 
alike  in  England  and  in  this  country.     It  was  asserted  unqualifiedly  in 
British  Plate-Glass  Manufacturers  v.  Meredith,^  in  Sutton  v.  Glarke,^  and 
in  Boulton  v.  Crowther.^    It  was  asserted  in  Green  v.  The  Borough  of 
Beading,*  O'Connor  v.  Pittsburg,^  in  Gallender  v.  Marsh,^  as  well  as  by 
the  courts  of  numerous  other  States.     It  was  asserted  in  Smith  v.  The 
Corporation  of  Washington,''  in  this  court,  and  it  has  been  held  by  the 
Supreme  Court  of  Illinois.     The  decisions  in  Ohio,  so  far  as  we  know, 
are  the  solitary  exceptions.     The  doctrine,  however  it  may  at  times 
appear  to  be  at  variance  with  natural  justice,  rests  upon  the  soundest 
legal  reason.     The  State  holds  its  highways  in  trust  for  the  public ; 
improvements  made  by  its  direction  or  by  its  authority  are  its  acts,  and 
the  ultimate  responsibility,  of  course,  should  rest  upon  it.     But  it  is 
the  prerogative  of  the  State  to  be  exempt  from  coercion  by  suit,  except 
by  its  own  consent.     This  prerogative  would  amount  to  nothing  if  it 
does  not  protect  the  agents  for  improving  highways  which  the  State  is 
compelled  to  employ.     The  remedy,  therefore,  for  a  consequential  in- 
jury resulting  from  the  State's  action  through  its  agents,  if  there  be 
any,  must  be  that,  and  that  only,  which  the  Legislature  shall  give.     It 
does  not  exist   at   common   law.     The  decisions   to  which   we  have 
referred  were  made  in  view  of  Magna  Charta  and  the  restriction  to  be 
found  in  the  constitution  of  every  State,  that  private  property  shall  not 

1  4  Term  Eep.  794.  '  18  Pa.  St.  187. 

2  6  Taun.  29.  "  1  Pick.  417. 

3  2  Barn.  &  Cress.  703.  '  20  How.  135. 
■  9  Watts,  384. 
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betaken  for  public  use  without  just  compensation  being  made.  But 
acts  done  in  the  proper  exercise  of  governmental  powers,  and  not 
directly  encroaching  upon  private  property,  though  their  consequences 
may  impair  its  use,  are  universally  held  not  to  be  a  taking  within  the 
meaning  of  the  constitutional  provision.  They  do  not  entitle  the  owner 
of  such  property  to  compensation  from  the  State  or  its  agents,  or  give 
him  any  right  of  action.  This  is  supported  by  an  immense  weight  of 
authority.  Those  who  are  curious  to  see  the  decisions  will  find  them  col- 
lected in  Cooley  on  Constitutional  Limitations.^  The  extremest  qualifi- 
cation of  the  doctrine  is  to  be  found,  perhaps,  in  Pumpelly  v.  The  Ch-een 
Bay  Company,^  and  in  Eaton  v.  Boston,  etc.,  Railroad  Company.^  In 
those  cases  it  was  held  that  permanent  flooding  of  private  property  may 
be  regarded  as  a  "  taking."  In  those  cases  there  was  a  physical  inva- 
sion of  the  real  estate  of  the  private  owner,  and  a  practical  ouster  of 
Ms  possession.  But  in  the  present  case  there  was  no  such  invasion. 
No  entry  was  made  upon  the  plaintiffs'  lot.  All  that  was  done  was  to 
render,  for  a  time,  its  use  more  inconvenient. 

The  present  Constitution  of  Illinois  took  effect  on  the  8th  of  August, 
1870,  after  the  work  of  constructing  the  tunnel  had  been  substantially 
completed.  It  ordains  that  private  property  shall  not  be  "taken  or 
damaged,"  for  public  use,  without  just  compensation.  This  is  an  exten- 
sion of  the  common  provision  for  the  protection  of  private  property. 
But  it  has  no  application  to  this  case,  as  was  decided  by  the  Supreme 
Court  of  the  State  in  the  case  of  Chicago  v.  Bumsey,^  recently  decided. 
That  case  also  decides  that  the  city  is  not  liable  for  consequential  dam- 
ages resulting  from  an  improvement  made  in  the  street,  the  fee  of  which 
is  in  the  city,  provided  the  improvement  had  the  sanction  of  the  Legis- 
lature. It  also  decides  that  La  Salle  Street  is  such  a  street,  and  declares 
that  a  recovery  of  such  damages  by  an  adjacent  lot-holder  has  been 
denied  by  the  settled  law  of  the  State  up  to  the  adoption  of  the  present 
Constitution.  There  would  appear,  therefore,  to  be  little  left,  in  this 
case,  for  controversy. 

It  is  insisted,  however,  that  the  plaintiffs  may  recover  for  the  obstruc- 
tion to  the  access  of  their  lot,  caused  by  the  coffer-dam  in  the  river.  It 
is  admitted  that  the  dam  was  necessary  to  enable  the  city  to  construct 
the  tunnel  under  the  river,  and  it  is  not  complained  that  it  was  unskil- 
ifully  built,  or  that  it  was  kept  in  the  stream  longer  than  the  necessities 
of  the  work  required  ;  but  it  is  contended  that  neither  the  State  nor  the 
<;ity  had  any  right  to  obstruct  passage  on  the  river  at  all.     Yet  the  river 

■  Page  542,  and  notes.  °  "  ^- ^^- ''^-    ,„ , 

=  13  Wall.  180.  M0Ch.Lcs.X.33;3. 
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is  a  highway,  —  a  State  highway,  as  well  as  a  national.  It  lias  long  been 
held  that  navigable  rivers  wholly  within  a  State  are  not  outside  of  State 
jurisdiction  so  long  as  Congress  does  not  interfere.  An  abridgment  of 
the  rights  of  those  who  have  been  accustomed  to  use  tliem,  unless  it 
comes  in  conflict  with  the  Constitution  or  a  law  of  the  United  States,  is- 
an  affair  between  the  government  of  the  State  and  its  citizens,  of  which 
this  court  can  take  no  cognizance.^  In  numerous  instances,  States  have 
authorized  obstructions  in  navigable  streams.  They  have  authorized 
the  erection  of  bridges,  the  piers  of  which  have  been  more  or  less  im- 
pediments to  navigation.  In  this  case,  the  coffer-dam  was  only  a  tem- 
porary obstruction.  It  was  no  physical  encroachment  upon  the  plain- 
tiffs' property,  and  it  was  maintained  only  so  long  as  it  was  needed  for 
the  public  improvement.  The  tunnel  could  not  have  been  constructed 
without  it.  We  cannot  doubt  that  it  was  lawfully  placed  where  it  was, 
and,  having  thus  been,  that  the  city  is  not  responsible  in  damages  for 
having  erected  and  maintained  it  while  discharging  the  duty  imposed  by 
the  Legislature,  the  obstruction  not  having  been  permanent  or  unrea- 
sonably prolonged. 

We  have  examined  the  decisions  of  the  courts  of  Illinois,  and  others- 
to  wliich  we  have  been  referred  by  the  plaintiffs  in  error,  but  in  none 
of  them  was  it  decided  that  a  riparian  owner  on  a  navigable  stream,  or 
that  an  adjoiner  on  a  public  highway,  can  maintain  a  suit  at  common 
law  against  public  agents,  to  recover  consequential  damages  resulting- 
from  obstructing  a  stream  or  highway  in  pursuance  of  legislative 
authority-,  unless  that  authority  has  been  transcended,  or  unless  there- 
was  a  wanton  injury  inflicted,  or  carelessness,  negligence,  or  want  of 
skill  in  causing  the  obstruction. 

Very  many  of  the  decisions  relied  upon  were  cases  in  which  it 
appeared  that  the  acts  complained  of  as  having  wrought  injurious  con- 
sequences were  done  by  private  individuals,  for  their  own  benefit,  and 
without  sutScient  legislative  authority.  The  distinction  between  cases 
of  that  kind  and  such  as  the  present  is  very  obvious.  It  was  well  stated 
by  GiBBS,  C.  J.,  in  Svtton  v.  Clarke,^  which,  as  we  have  seen,  was 
decided  on  the  ground  that  the  defendant  was  acting  under  the  author- 
ity of  an  act  of  Parliament,  deriving  no  advantage  to  himself  personally, 
and  acting  to  the  best  of  his  skill,  and  within  the  scope  of  his  authority, 
and  so  was  not  liable  for  consequential  damages.  "This  case,"  said, 
the  Chief  Justice,,  "is  totally  unlike  that  of  tiie  individual  who,  for  his. 
own  benefit,  makes  an  improvement  on  his  own  land,  according  to  his^ 

1  Willson  V.  The  Black  Pird  Creek  M.irsh  '  6  Tauu.  29. 

Co.,  2  ret.  250. 
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best  skill  and  diligence,  not  foreseeing  it  will  produce  injury  to  his 
neighbor ;  if  he  thereby,  though  unwittingly,  injure  his  neighbor,  he  is 
liable.  The  resemblance  fails  in  this  most  important  point:  that  his  act 
is  not  done  for  a  piiblie  purpose,  but  for  private  emolument.  Here  the 
defendant  is  not  a  volunteer ;  he  executes  a  duty  imposed  upon  him  by 
the  Legislature,  which  he  is  bound  to  execute." 

The  observations  we  have  made  cover  the  whole  case  as  made  for  the 
plaintiffs  in  error,  except  the  point  presented  by  the  sixteenth  assign- 
ment. That  was  not  mentioned  in  the  argument,  but  we  will  not  over- 
look it. 

There  was  evidence  at  the  trial  that,  during  the  progress  of  the  neces- 
sary excavation  of  La  Salle  Street,  a  portion  of  the  walls  of  the  plain- 
tiffs' buildings  on  the  lot  cracked  and  sunk.  This  was  caused  by  the 
caving  in  of  the  excavation  in  the  street,  the  timbers  used  for  bracing 
the  sides  having  given  way.  In  reference  to  this  testimony,  the  court 
instructed  the  jury  that  if  they  were  satisfied  from  the  evidence  that 
the  sinking  of  the  wall,  or  rather  the  cracking  of  the  wall,  was  due  to 
the  weight  of  the  wall  upon  the  selvage,  or  portion  of  the  earth  which 
was  left,  and  not  to  the  removal  of  the  material  which  was  taken  out  of 
the  street,  —  that  is,  from  the  pit,  —  the  defendant  was  not  liable;  if 
they  were  satisfied  that  if  the  wall  had  not  stood  upon  the  plaintiffs'  lot 
where  it  did,  there  would  have  been  no  change  in  the  level  of  the 
ground  there,  but  that  the  change  in  the  level,  which  caused  the  deflec- 
tion of  the  wall,  was  due  to  the  weight  of  the  wall  resting  upon  the 
earth  after  the  excavation  was  made,  then  the  defendant  was  not  liable 
for  that. 

We  think  this  instruction  was  entirely  right.  The  general  rule  may 
be  admitted  that  every  land-owner  has  a  right  to  have  his  land  preserved 
unbroken,  and  that  an  adjoining  owner,  excavating  on  his  own  land,  is 
subject  to  this  restriction :  that  he  must  not  remove  the  earth  so  near  to 
the  land  of  his  neighbor  that  his  neighbor's  soil  will  crumble  away  under 
its  own  weight,  and  fall  upon  his  land.  But  this  right  of  lateral  support 
extends  only  to  the  soil  in  its  natural  condition.  It  does  not  protect 
whatever  is  placed  upon  the  soil,  increasing  the  downward  and  lateral 
pressure.  If  it  did,  it  would  put  it  in  the  power  of  a  lot-owner,  by 
erecting  heavy  buildings  on  his  lot,  to  greatly  abridge  the  right  of  hia 
neighbor  to  use  his  lot.     It  would  make  the  rights  of  the  prior  occupant 

greatly  superior  to  those  of  the  latter.  ^ 

Judgment  affirmed. 

>  Wyatt  V.  Harrison,  3  Barn.  &  Adol.  871;  Lasala  v.  Holbrook,  4  Faige,  169;  Waehb.  on 
Ease.,  chap.  4,  §  1. 
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Hill  v.  The  City  of  Boston.* 

Supreme  Judicial  Court  of  Massachusetts,  1877. 

Hon.  HoRAci  Gbat,  Chief  Justice. 

"  Jambs  D.  Colt, 

"  Seth  Ambs, 

"  Makous  Morton, 

•'  William  C.  BNDicoTTjf 

"  Charles  Devuns, 

"  Otis  P.  Lord, 


.  Ataociate  Justieea. 


1.  Napllgrence  In  the  Performance  of  a  Public  Duty.— Upon  a  review  of  the  authori- 

ties, a  municipal  corporation  held  not  liable  for  negligence  in  the  performance  of  a 
public  duty  oast  upon  it  by  a  general  law. 

2.  NeellKence  in  the  Construction  of  a  Public  School-House. — A  child  attending  a 

public  school  in  a  school-house  provided  by  a  city,  under  the  duty  imposed  upon  it  by 
general  laws,  cannot  maintain  an  action  against  the  city  for  an  injury  suffered  by  rea- 
son of  the  unsafe  condition  of  a  staircase  in  the  school-house,  oyer  which  he  is  passing. 

C.  B.  Train  (  S.  F.  Keyes  with  him),  for  the  plaintiff. 

H.  W.  Putnam  {J.  P.  Healey  with  him),  for  the  defendant. 

Gkat,  C.  J.  —  This  is  an  action  of  tort  against  the  city  of  Boston. 
The  plaintiff,  who  sues  by  his  next  friend,  offered  to  prove,  at  the  trial, 
that  in  May,  1874,  he  was  of  the  age  of  eight  years,  and  was  a  pupil 
attending  a  school  in  Boston  which  was  one  of  the  public  schools  which 
the  city  was  bound  by  law  to  keep  and  maintain ;  that  this  school  was 
on  the  third  floor  of  the  building  in  which  it  was  kept ;  that  the  stair- 
case was  winding,  and  the  railing  thereof  so  low  as  to  be  dangerous ; 
that  the  city  negligently  constructed  and  maintained  the  building,  and 
authorized  the  public  schools  to  be  kept  therein ;  and  that  the  plaintiff, 
while  going  to  school,  and  being  in  the  exercise  of  due  care,  fell  over 
the  railing  of  the  second  flight  of  stairs,  and  was  seriously  injured. 

The  plaintiff  also  offered  to  prove  that  the  School  Committee  of  the 
city,  for  a  long  time  before  the  accident,  knew  the  building  to  be  dan- 
gerous and  unfit  for  the  purposes  of  a  public  school,  and  had  been  noti- 
fied by  the  teachers  of  the  school  of  the  dangerous  condition,  and  had 
promised  to  repair  the  same,  and  had  neglected  to  do  so.  But  the 
School  Committee  is  not  charged  by  law  with  any  duty  of  erecting  or 

•  Reported  122  Mass.  Stt. 

t  Judge  Bndicott  did  not  sit  in  this  case. 
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constructing  school-houses,  but  only  with  that  of  keeping  them  in  good 
order  -vrhen  built,  and  with  the  general  charge  and  management  of  the 
schools,  and  of  procuring  a  suitable  place  for  the  schools  where  there 
is  no  school-house.  The  duty  to  provide  and  maintain  school-houses, 
properly  furnished,  is  imposed  by  general  law  upon  all  towns  and  cities 
in  the  Commonwealth.  ^  The  declaration  does  not  proceed,  and  the 
learned  counsel  for  the  plaintiff  does  not  rely,  upon  any  negligence  of 
the  School  Committee,  but  upon  the  negligence  of  the  city  in  improperly 
constructing  the  school-house ;  and  the  length  of  time  that  the  condi- 
tion of  the  staircase  had  existed,  and  been  known  to  the  School  Com- 
mittee, is  only  material  as  bearing  upon  the  question  of  negligence  on 
the  part  of  the  city. 

The  question  presented  by  the  report  is  whether,  upon  so  much  of 
the  evidence  offered  as  is  competent,  the  plaintiff  is  entitled  to  recover. 
If  he  is,  the  case  is  to  stand  for  trial ;  otherwise,  judgment  is  to  be 
entered  for  the  defendant. 

"We  had  supposed  it  to  be  well  settled  in  this  Commonwealth  that  no 
private  action,  unless  authorized  by  express  statute,  can  be  maintained 
against  a  city  for  the  neglect  of  a  public  duty  imposed  upon  it  by  law 
for  the  benefit  of  the  public,  and  from  the  performance  of  which  the 
corporation  receives  no  profit  or  advantage.  But  it  having  been  sug- 
gested, at  the  argument,  that  the  recent  opinions  of  the  Supreme  Court 
of  the  United  States  tended  to  a  different  result,  the  respect  due  to 
that  high  court,  even  in  matters  in  which  we  are  not  bound  by  its 
decisions,  has  led  us  to  reexamine  the  foundation  upon  which  our 
law  rests,  and,  in  stating  our  conclusion,  to  make  fuller  reference  to 
the  authorities  than  might  under  other  circumstances  have  been  thought 

expedient. 

The  question  has  most  commonly  arisen  in  actions  for  defects  in 
highways  and  bridges,  by  reason  of  which  persons  passing  over  them 
have  received  injuries. 

By  the  common  law  of  England,  the  charge  of  repairing  highways 
lay  upon  the  inhabitants  of  the  parish,  of  common  right,  and  could  rest 
upon  other  corporations  or  individuals  only  by  tenure  or  prescription.^ 
Bridges  in  highways,  if  "  within  any  city  or  town  corporate,"  were 
to  be  repaired  by  the  inhabitants  of  such  city  or  town ;  if  "  without  the 
city  or  town  corporate,"  by  the  county;  and  no  other  corporation  or 
private  person  was  bound  to  repair  a  bridge,  unless  by  tenure  or  pre- 

1  Gen.  Stat.,  chap.  3,  §  7,  cl.  17;  chap.  38,  189;  Com.  Dig.,  tit.  "Chimin/'  A,  4;  Ba«. 
§§  36, 40 ;  Stat.  1821,  chap.  110,  §  19 ;  1854,  cliap.  Abr.,  tit.  "  Highways,"  E ;  13  Kep.  (ed.  1826) 
448,  §  56.  33,  note  B. 

2  Lord  Hale,  in  Austin's  Case,  1  Vent.  183, 
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scription.  For  want  of  repair  in  a  private  bridge,  the  person  entitled 
to  a  passage  over  it  might  have  a  remedy  by  writ  de  ponte  reparando; 
but  for  want  of  repair  in  a  public  bridge,  the  remedy  was  by  present- 
ment or  information  at  the  suit  of  the  king.  "  Where  it  cannot  be 
known  and  proved  what  persons,  lands,  tenements,  and  bodies-politic" 
were  bound  to  make  or  repair  a  public  bridge,  the  statute  of  22  Hen. 
VIII.,  c.  5,  provided  a  more  speedy  remedy  to  compel  the  inhabitants 
of  the  city,  town,  or  county  to  repair,  by  application  to  four  justices  of 
the  peace.  1 

Although  the  English  books  contain  numerous  cases  of  indictments 
or  informations  for  neglect  to  repair  highways  and  bridges,  no  instance 
has  been  referred  to,  in  the  frequent  discussions  of  the  subject  in  Eng- 
land and  in  this  country,  in  which  an  English  court  has  sustained  a 
private  action  against  a  public  or  municipal  corporation,  or  quasi- 
corporation,  for  such  neglect,  except  under  a  statute  expressly,  or  by 
necessary  implication,  giving  such  a  remedy. 

The  leading  case,  as  it  has  generally  been  considered,  is  in  Brooke's 
Abridgment,  where  it  is  thus  stated:  "Common  highway  is  out  of 
repair,  so  that  I  mire  my  horse ;  I  shall  not  have  an  action  against 
those  who  ought  to  repair  it,  for  it  is  popular,  and  shall  be  reformed 
by  presentment.  Quod  nota,  per  Heydon,  etc.,  5  Edw.  IV.,  3."^  In 
the  year-book  referred  to,  the  case  is  stated  a  little  more  fully:  "If 
there  be  a  common  way,  and  it  is  not  repaired,  so  that  I  am  damaged 
by  the  miring  of  my  horse,  I  shall  not  have  any  action  for  that  against 
those  who  ought  to  repair  the  way,  but  it  is  a  popular  action,  in  which 
case  no  individual  shall  have  an  action  on  the  case,  but  it  is  an  action 
by  way  of  presentment.  Quod  nota,  per  Heydon,  etc."  3  Heydon, 
here  mentioned,  appears  to  have  been  counsel  only,  and  never  a  judo-e.'* 
And  the  case  might,  at  first  sight,  be  supposed  to  be  but  a  statement  of 
the  general  rule  that  a  public  nuisance  can  be  prosecuted  by  indictment 
only,  and  not  by  private  action,  and  it  was  so  treated  in  some  early 
books.*  But  it  has  been  uniformly  understood  in  modern  times  as 
showing  that  it  was  because  the  higliway  ought  to  be  repaired  by  the 
public  that  the  common  law  did  not  make  an  injury,  arising  from  neg- 
lect to  repair,  a  subject  of  private  action,  but  only  of  indictment  by 
the  government.^ 

1  3  Stats,  ol  the  Realm,  322 ;  2  Inst.  696-703 ;  •  4  Foas's  Judges  ol  England,  402,  431. 

"Repair  ol  Bridges,"  13  Hep.  33;  Regina  v.  6  Bro.  Abr.,  tit.  "Nuisance,"  pi.  29;  VVil- 

Jnstices  of  St.  Peter's,  2  Ld.  Raym.  1249,  llams's  Case,  5  Rep.  72b,73  a;  .^non.,  Moore, 

1261;  Com.  Dig.,  tit.  "Chimin,"  B,  3;  Bao.  180,  pi.  321. 

Abr.,  tit.  "Bridges."  «Lord  Kenyon,  C.  J.,  and  Ashhurst,  J.,  in 

s  Bro.  Abr.,  "Accionsurle  Cas,"  pi.  93.  Russell  ji.  Men  of  Devon,  2  Term  Rep.  667, 673; 

»  5  Edw.  IV.,  2  pi.  24.  ante,  p.  575;  Alderson,  B.,  in  McKlnnon  v. 
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In  Thomas  v.  Sorrell,^  Chief  Justice  Vaughan,  arguendo,  said:  "And 
note,  if  a  man  have  particular  damage  by  a  founderous  way,  he  is  gen- 
erally without  remedy,  though  the  nuisance  is  to  be  punished  by  the 
king.  The  reason  is,  because  a  founderous  way,  a  decayed  bridge, 
or  the  like,  are  commonly  to  be  repaired  by  some  township,  ville,  hamlet, 
or  a  county,  who  are  not  corporate,  and  therefore  no  action  lies 
against  them  for  a  particular  damage,  but  their  neglects  are  to  be  pre- 
sented, and  they  punished  by  fine  to  the  king.  But  if  a  particular 
person,  or  body  corporate,  be  to  repair  a  certain  highway,  or  portion  of 
it,  or  a  bridge,  and  a  man  is  endangered  particularly  by  the  founderous- 
ness  of  the  way,  or  decay  of  the  bridge,  he  may  have  his  action  against 
the  person,  or  body  corporate,  who  ought  to  repair,  for  his  damage, 
because  he  can  bring  his  action  against  them ;  but  where  there  is  no 
person  against  whom  to  bring  his  action,  it  is  as  if  a  man  be  damaged 
by  one  that  cannot  be  known." 

This  statement  was  wholly  obiter  dictum,  and  the  latter  part  of  it 
would  seem  to  refer  to  persons  or  corporations  bound  to  repair  by 
tenure  or  prescription.  The  final  clause,  unless  it  refers  to  the  words 
of  the  statute  of  Hen.  VIII.  (quoted  above),  defining  the  cases  in 
which  a  special  remedy  might  be  had  to  compel  a  bridge  to  be  repaired, 
is  hardly  intelligible ;  for  the  inhabitants  of  a  particular  territory,  who 
could  be  compelled  to  repair  the  way  or  bridge,  or  to  pay  a  fine  to  the 
king,  must  be  sufficiently  known  to  be  charged  on  execution  in  a  private 
action.  Lord  Holt,  upon  an  indictment  against  the  inhabitants  of  a 
parish  for  not  repairing  a  common  way,  said:  "The  matter  is  not  at 
an  end  by  the  defendants  being  fined,  but  writs  of  distringas  shall  be 
awarded,  in  infinitum,  tiU  we  are  certified  that  the  way  is  repaired."  ^ 
And  again,  upon  an  information  against  the  inhabitants  of  a  county  for 
not  obeying  an  order  of  Sessions  to  repair  a  bridge:  "If  it  be  not 
obeyed,  an  attachment  may  go  against  the  inhabitants  of  the  whole 
county,  and  catch  as  many  as  one  can  of  them."  ^ 

A  municipal  corporation  might  doubtless  be  bound  by  the  terms  and 
conditions  of  its  charter,  or  by  prescription,  to  repair  even  a  place 
upon  a  private  estate.  For  example,  in  an  action  on  the  case  against 
the  corporation  of  Lyme  Eegis,  the  declaration  was  for  not  repairing 
and  cleansing  a  tide-water  creek,  as  from  time  immemorial  the  corpora- 

Penson,  8  Exoh.  319,  321,  323 ;  Hannen,  J.,  in  i  Vaugh.  330,  340. 

Gibson  v.  Mayor,  etc.,  of  Preston,  L.  R.  5  Q.  '  Eegina  v.  Clunrorth,  1  Salt.  359;  ».  o., 

B.  218, 222 ;  Kent,  0.,  in  Bartlett  v.  Crozier,  17  6  Modern ,  163 ;  Holt,  339. 

Johns.  439,  454;  Hornblower,  C.  J.,  in  Free-  »  Tlie  Queen  v.  WUU,  6  Modem,  191, 307; 

holders  ol  Sussex  v.  Strader,  18  N.  J.  L.  108,  «.  ft,  Holt,  339. 

121 ;  Selden,  J.,  in  Weet  v.  Brookport,  16  N. 

Y.  161, 167,  note;  ante,  p.  678. 
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tion  had  been  used  to  do;  and  judgment  thereon  was  held  good,  upon 
the  grounds,  as  stated  by  Lord  Mansfield,  that  the  place  in  question 
did  not  appear  to  be  a  navigable  river,  and  might  be  a  creek  in  the 
plaintiff's  private  estate,  and  that  the  declaration,  in  effect,  averred 
that  the  corporation  "  are  bound  by  prescription,  and  it  might  be  the 
very  condition  and  terms  of  their  creation  or  charter."  ^ 

In  Russell  v.  Men  of  Devon,^  in  which  an  action  was  brought  by  an 
individual  against  the  inhabitants  of  a  county  for  an  injury  sustained  in 
consequence  of  a  county  bridge  being  out  of  repair,  the  court,  admitting 
that  such  an  action  could  be  maintained  against  an  individual  bound  to 
repair  a  bridge,  and  that  the  inhabitants  of  a  county  might  be  a  cor- 
poration for  some  purposes,  held  that  they  were  not  a  corporation,  or 
gwosi-corporation,  against  whom  such  an  action  as  this  could  be  main- 
tained. The  reasons  assigned  were,  that  there  was  no  precedent  for 
such  an  action ;  that  no  such  action  had  been  given  by  statute ; 
that  the  action  was  against  the  public;  that  there  was  no  corpora- 
tion fund  out  of  which  satisfaction  could  be  made,  but  the  dam- 
ages, if  recovered,  must  be  levied  upon  one  or  more  of  the  inhabi- 
tants of  the  county,  and  those  who  became  inhabitants  of  the  county 
after  the  injury  sustained,  and  before  judgment,  would  be  liable 
to  contribute  their  proportion.  And  Ashhuest,  J.,  observed:  "It  has 
been  said  that  there  is  a  principle  of  law  on  which  this  action  may  be 
maintained,  —  namely,  that  where  an  individual  sustains  an  injury  by  the 
neglect  or  default  of  another,  the  law  gives  him  a  remedy.  But  there 
is  another  general  principle  of  law,  which  is  more  applicable  to  this 
case,  that  it  is  better  that  an  individual  should  sustain  an  injury  than 
that  the  public  should  suffer  an  inconvenience." 

The  towns  and  cities  of  Massachusetts  have  been  established  by  the 
Legislature  for  public  purposes  and  the  administration  of  local  affairs 
and  embrace  all  persons  residing  within  their  respective  limits. 

At  the  first  settlement  of  the  colony,  towns  consisted  of  clusters  of 
inhabitants  dwelling  near  each  other,  which,  by  the  effect  of  leo-islative 
acts,  —  designating  them  by  name,  and  conferring  upon  them  the 
powers  of  managing  their  own  prudential  affairs,  electing  representa- 
tives and  town  officers,  making  by-laws,  and  disposing,  subject  to  the 
paramount  control  of  the  Legislature,  of  unoccupied  lands  within  their 
territory,  —  became,  in  effect,  municipal  or  quasi  corporations,  without 
any  formal  act  of  incorporation. 3  By  some  of  the  earliest  acts  passed 
under  the  province  charter,  the  boundaries  of  all  existing  towns  were 

1  Mayor  ol  Lynn  v.  Turner,  Cow-p.  86.  Commonwealth  v.  Roxbury,  9  Gray,  451,  485  ■ 

=  2  Term  Eep.  667 ;  onte,  p.  575.  West  Roxbury  v.  Stoddard.V  Allen[  ISsj  I69' 

s  Porter  f.  Sullivan,  7  Gray,  441,  444;   The       Lynn  v.  Nahant,  113  Mass.  433,  448.  '       '        ' 
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confirmed,  and  towns  were  empowered  to  assess  and  levy  taxes  for  the 
maintenance  and  support  of  schools  and  of  the  poor,  and  the  defraying 
of  other  necessary  charges  arising  within  the  towns,  and  were  declared 
to  be  capable  of  suing  and  being  sued.^  Soon  after  the  adoption  of 
the  Constitution  of  the  Commonwealth,  it  was  for  the  first  time  ex- 
pressly enacted  that  ' '  the  inhabitants  of  every  town  within  this  govern- 
ment are  hereby  declared  to  be  a  body  politic  and  corporate."  ^  And 
it  has  always  been  recognized  by  this  court,  even  before  it  was  de- 
clared by  statute,  that  towns,  as  well  as  counties,  territorial  parishes, 
and  school-districts,  by  virtue  of  their  existence  as  gwasi- corporations, 
were  capable  of  holding  property  and  making  contracts  for  the  pur- 
poses for  which  they  were  established. ^ 

By  the  common  law  of  Massachusetts  and  of  other  New  England 
States,  derived  from  immemorial  usage,  the  estate  of  any  inhabitant  of 
a  county,  town,  territorial  parish,  or  school-district  is  liable  to  be 
taken  on  execution  on  a  judgment  against  the  corporation.''  In  this 
Commonwealth,  payment  of  such  a  judgment  has  never  been  compelled 
by  mandamus  against  the  corporation,  as  in  other  parts  of  the  United 
States.^ 

From  a  very  early  period,  towns  have  been,  by  general  laws,  required 
to  keep  highways  and  bridges  in  repair,  and  made  liable  to  actions  for 
defects  therein,  by  persons  sustaining  special  damage  in  their  persons 
or  property.^  The  case  of  Horton  v.  Ipswich,''  cited  for  the  plaintiff, 
was  an  action  upon  such  a  statute. 

In  a  case  in  this  court,  in  1810,  in  which  an  action  was  maintained 
against  a  corporation  chartered  to  maintain  a  canal  and  to  take  tolls 
thereon,  for  suffering  its  canal  to  be  out  of  repair,  whereby  the  plain- 
tiff's raft  stuck  fast  and.was  injured.  Parsons,  C.  J.,  said,  that  although 
gttasi-corporations,  such  as  counties  and  hundreds  in  England,  and 
counties  and  towns  in  this  State,  were  liable  to  information  or  indict- 
ment for  a  neglect  of  a  public  duty  imposed  on  them  by  law,  yet  it  was 

1  ProT  Stat.  1692  3  (4  W.  &  M.)  chap.  28;  back,  7  Mass.  «1, 463;  Chase  v.  Merrimack 
Stat  1694-5  (6  W.  &  M.),  chap.  13;  1  ProT.  Bank,  19  Pick.  564, 569 ;  Gaskill  ».  Dudley,  6 
Laws  (State  ed.) ,  64,  66, 182 ;  Ano.  Chart.  247,  Meto.  646 ;  Beardsley  «.  Smith,  16  Conn.  368. 
249  279  6DiU.onMun.Corp.  (2d  ed.),§§446,686; 

2  Stat  1785,  Chap.  75,  §  8;  Key.  Stat.,  chap.  Supervisors  v.  United  States,  4  Wall.  435. 

15  S  8-  Gen.  Stat.,  chap.  IS,  §  1.  '  Mass.  Col.  Stat.  1648;  2  Mass.  Col.  Eec. 

'»  Windham  v.  Portland,  4  Mass.  384,  389 ;  229 ;  Mass.  Col.  Stat.  (ed.  1672)  12 ;  Prov.  Stat. 

Rumford  School-District  v.  Wood,  13  Mass.  1693-4  (5  W.  &  M.),  chap.  6,  §§  1,  6;  1  Prov. 

193   198-   First  Parish  in  Sutton  v.  Cole,  3  Laws  (State  ed.),  136, 137;  Anc.  Chart.  55, ,%, 

Pick  "32  240-  Eev.  Stat.,  Chap.  15,  §  11,  and  267,269;  Stat.  1786,  chap.  81, §§  1,7;  Rev.  Stat., 

Comm'issioner's  note;   Gen.  Stat.,  chap.  18,  chap.  25,  §§  1,  23;  Stat.  1850,  chap.  5;  Gen. 

J  9_  Stat.,  chap.  44,  §§  1,  22. 

i  5  Dane's  Abr.  158;  Hawkes  v.  Kenne-  '  12  Cush.  448. 
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settled,  in  the  case  of  Russell  v.  Men  of  Devon,  above  cited,  that  no 
private  action  could  be  maintained  against  them  for  breach  of  their 
corporate  duty,  unless  such  action  was  given  by  statute.  ^ 

Two  years  later,  the  question  was  directly  presented  for  judgment,  in 
an  action  at  common  law  against  a  town  for  a  personal  injury  caused 
by  a  defect  in  a  highway,  of  which  the  town  had  not  had  the  notice 
required  to  charge  it  under  the  statute.  It  was  argued  for  the  plaintiff 
that  none  of  the  objections  which  prevailed  in  Russell  v.  Men  of  Devon 
applied,  because  here  the  town  was  a  corporation  created  by  statute, 
capable  of  suing  and  being  sued,  was  bound  by  statute  to  keep  the 
public  highways  in  repair,  was  called  upon  to  answer  only  for  its  own 
default,  and  had  a  treasury  out  of  which  judgments  recovered  against 
it  might  be  satisfied;  and  that  the  objection  that  a  multiplicity  of 
actions  would  be  the  consequence  of  levying  the  execution  on  one  or 
more  inhabitants  of  the  town  could  have  no  effect,  because  it  would 
equally  apply  to  every  action  against  a  town  or  parish,  and  j'et  such 
actions  were  every  day  brought  and  supported.  But  the  court  arrested 
judgment,  saying:  "It  is  well  settled  that  the  common  law  gives  no 
such  action.  Corporations  created  for  their  own  benefit  stand  on  the 
same  ground,  in  this  respect,  as  individuals.  But  gwasi-corporations, 
created  by  the  Legislature  for  pui'poses  of  public  policy,  are  subject,  by 
the  common  law,  to  an  indictment  for  the  neglect  of  duties  enjoined  on 
them,  but  are  not  liable  to  an  action  for  such  neglect  unless  the  action 
be  given  by  some  statute."  ® 

Those  cases  have  ever  since  been  considered  as  having  established  in 
this  Commonwealth  the  general  doctrine  that  a  private  action  cannot  be 
maintained  against  a  town,  or  other  jwasi-corporation,  for  neglect  of 
corporate  duty,  unless  such  action  is  given  by  statute ;  3  and  they  have 
been  approved  and  followed  throughout  New  England.* 

In  Bartlett  v.  Orozier,^  a  traveller,  whose  horse  suffered  injury  from 
a  defect  in  a  bridge,  brought  an  action  against  a  surveyor  of  highways, 
under  a  statute  of  New  York  which  imposed  the  duties  of  repairing 
highways  and  bridges  on  commissioners  of  highways  and  surveyors. 
Chancellor  Kent,  delivering  the  unanimous  opinion  of  the  Court  of 
Errors,  and  overruling  the  decision  of  the  Supreme  Court  in  15  Johns. 

1  Eiddle    v.  Proprietors   ol   Locks    and  364;  Eeod».  BeUast,  20Me.246,248- Famum 

Canals,  7  Mass.  169, 187.  v.  Concord,  3  N.  H.  392;  Eastman '«.  Mere- 

=  Mower  v.  Leicester,  9  Mass.  247, 250.  dith,  36  N.  H.  284,  297,  300 ;  Hyde  v  Jamaica 

3  White  ».  PhiUipston,  10  Mete.  108, 110;  27  Vt.  443,  457;  The  State  v.  Burlington    36 

Sawyer  v.  Northfleld,  7  Cush.  490,  494 ;  Bige-  Vt.  521,  524 ;  Chidsey  v.  Canton,  17  Conn.  475 

low  V.  Randolph,  14  Gray,  541,  543.  478 ;  Taylor  v.  Peckham,  8  E.  I.  349,  352.         ' 

'  Adams  v.  Wiscasset  Bank,  1  Greenl.  361,  *  17  Johns.  439. 
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250,  held  that  the  action  would  not  lie  ;  citing  the  early  English  authori- 
ties, and  observing  that  the  case  of  Russell  v.  Men  of  Devon,  with  the 
reference  therein  to  the  case  in  5  Edw.  IV.,  "is  an  authority  equally  to 
show  that  no  private  suit  will  lie  in  a  case  of  a  broken  bridge,  which  is 
to  be  repaired  by  the  county,  or  of  a  bad  road,  which  is  to  be  repaired 
by  the  parish ; ' '  and  that  when  the  judges  admitted  that  such  an  action 
would  lie  against  an  individual  bound  to  repair  a  bridge,  "  they  must 
have  alluded  to  such  cases  as  those  mentioned  by  Lord  Coke,  in  which 
an  individual  or  a  corporation  may  be  bound  to  repair  a  private  bridge 
or  a  public  bridge,  by  reason  of  tenure,  or  prescription,  or  grant  of  the 
toll."  And  the  Chancellor  said  that  the  fact  that  under  the  English 
law,  as  under  the  law  of  New  York,  officers  existed,  and  had  been 
known  from  ancient  times,  charged  with  repairing  the  roads  and  bridges, 
and  yet  there  was  no  precedent,  in  the  English  books  or  under  the  col- 
onial government,  of  any  such  private  action,  afforded  a  very  strong 
presumption  that  no  such  action  would  lie  ;  and  that  if  the  Legislature 
had  intended  to  introduce  a  new  rule  upon  the  subject,  the  law  would 
and  ought  to  have  been  explicit.  ^ 

In  Freeholders  of  Sussex  v.  Strader,^  a  similar  decision  was  made  by 
the  Supreme  Court  of  New  Jersey;  and  Hornblowek,  C.  J.,  and  Day- 
ton, J. ,  in  able  and  learned  opinions,  affirmed  the  exemption  of  coun- 
ties and  towns,  although  by  statute  made  corporations  capable  of  suing 
and  being  sued,  from  liability  to  private  actions  for  defects  in  high- 
ways or  bridges.  And  it  has  since  been  considered  settled  law,  in  that 
State,  that  they  are  not  so  liable,  except  where  the  right  of  action  has 
been  expressly  given  by  statute.^ 

In  Commissioners  of  Niles  v.  Martin,*  it  was  held  that  towns, 
though  by  statute  made  corporations  capable  of  suing  and  being  sued, 
were  not  liable  to  actions  for  damages  sustained  by  individuals  in  con- 
sequence of  want  of  repair  in  a  bridge  and  highway,  and  could  not  be 
subjected  to  such  liability  by  bringing  the  action  against  the  commis- 
sioners of  highways.  And  in  Illinois,  it  is  held  that  neither  counties, 
though  made  by  statute  bodies  corporate  and  politic,  with  power  to 
make  and  enter  into  contracts,  and  to  sue  and  be  sued  thereon,  nor 
townships  established  as  civil  divisions  of  counties,  are  liable  to  action 
for  defects  in  highways  or  bridges.^ 

1  17  Johns.  452^5.  changed  by  statnte  in  New  Jersey;  ante. 

2  18  N.  J.  L.  108.  P-  620. 

3  Cooley  V.  Freeholders  ot  Essex,  27  N.  J.  L.  *  4  Mich.  557.                 „  „,    „,    „,^, . , 
415;  Livermore  v.  Freeholders  of  Camden,  "  Hedges  v.  Madison,  6  ni- 567;  White  v. 
29  N.  J.  L.  245;  >.  c,  31  N.  J.  L.  507.     This  is  Bond  County, 58 111.  297;  Waltharn«  Kemper, 

55  111.  346;  Bussell  f.  Steuben,  57  111.  35. 
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The  same  rule  has  been  applied  to  actions  for  negligent  and  defective 
construction  of  buildings  erected  by  a  county  or  town,  pursuant  to  a 
duty  imposed  upon  it  by  general  law,  for  public  objects. 

In  Freeholders  of  Sussex  v.  Strader,  Hornblowek,  C.  J.,  said:  "  It 
is  the  duty,  for  instance,  of  the  Board  of  Freeholders  to  erect  and  keep 
in  repair  court-houses  and  jails ;  a  neglect  to  do  so  may  occasion  great 
inconvenience,  perhaps  positive  loss  and  injury,  to  some  individual 
whose  business  or  duty  requires  his  attendance  at  court ;  the  building, 
by  being  old  and  out  of  repair,  may  give  way,  and  break  a  man's  limbs, 
or  occasion  him  an  injury  in  some  other  way ;  but  no  one  will  pretend 
that  in  such  case  an  action  would  lie,  by  the  person  injured,  against  the 
county."  ^ 

In  Hamilton  Oommissioners  v.  Mighels,^  it  was  held,  upon  elaborate 
consideration,  that  a  county,  sued  through  its  commissioners,  who  were 
authorized  by  statute  to  sue  and  be  sued  on  anj'  contract  for  the  erec- 
tion or  repair  of  public  buildings  or  bridges,  or  other  contract  which 
they  were  authorized  to  enter  into,  was  not  liable  to  an  action  for  the 
negligent  and  improper  construction  of  a  court-house  built  by  the 
commissioners,  whereby  a  witness,  summoned  to  attend  court  therein, 
fell  into  the  cellar  and  was  severely  injured. 

In  Eastman  v.  Meredith,^  which  was  an  action  by  an  inhabitant  and 
legal  voter  in  a  town,  attending  a  town-meeting  in  the  town-house,  the 
floor  of  which  gave  way  by  reason  of  being  negligently  and  imperfectly 
constructed,  it  was  held,  in  a  masterly  opinion  by  Pbelet,  C.  J., 
reviewing  the  authorities,  that,  assuming  it  to  be  the  duty  of  the  town 
to  provide  a  safe  and  suitable  place  for  a  town-meeting,  yet  a  citizen  of 
the  town,  who  suffered  a  private  injury  in  the  exercise  of  his  public 
rights,  from  neglect  of  the  town  in  the  performance  of  this  public  duty, 
could  not  maintain  an  action  against  the  town  to  recover  damages  for 
the  injury. 

So,  in  Bigelow  v.  Randolph,^  this  court  held  that  a  town,  which  had 
erected  a  school-house,  in  the  performance  of  the  duty  imposed  upon  it 
by  general  law,  was  not  liable  to  an  action  for  an  injury  sustained  by  a 
scholar,  attending  school  therein,  from  a  dangerous  excavation  in  the 
school-house  yard,  which  had  been  negligently  permitted  to  remain 
insufficiently  guarded. 

The  fact  that  the  present  action  is  brought  against  the  city  of  Boston, 
and  not  against  a  county  or  town,  does  not,  under  the  Constitution  and 
laws  of  this  Commonwealth,  constitute  any  substantial  distinction. 

1  18  N.  J.  L.  121.  «  36  K.  H.  284. 

2  7  Ohio  St.  109.  <  14  Gray,  541. 
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The  reference  by  Parsons,  C.  J.,  in  Middle  v.  Proprietors  of  Locks 
and  Canals,^  to  Mayor  of  Lynn  v.  Turner,^  cited  and  explained  above, 
was  in  answer  to  the  position  of  counsel,  that  a  corporation  was  not 
liable  to  an  action  on  the  case  for  any  neglect  of  corporate  duty.  The 
case  before  him  was  a  canal  corporation,  taking  tolls  for  its  own  profit, 
and  there  were  at  that  time  no  cities  in  Massachusetts. 

The  second  article  of  amendment  of  the  Constitution  of  the  Com- 
monwealth, by  which  the  Legislature  was  first  vested  with  the  power  of 
establishing  cities,  ordains  as  follows:  "The  General  Court  shall  have 
full  power  and  authority  to  erect  and  constitute  municipal  or  city  gov- 
ernments in  any  corporate  town  or  towns  in  this  Commonwealth,  and  to 
grant  to  the  inhabitants  thereof  such  powers,  privileges,  and  immunities, 
not  repugnant  to  the  Constitution,  as  the  General  Court  shall  deem 
necessary  or  expedient  for  the  regulation  and  government  thereof,  and 
to  prescribe  the  manner  of  calling  and  holding  public  meetings  of  the 
inhabitants,  in  wards  or  otherwise,  for  the  election  of  officers  under 
the  Constitution,  and  the  manner  of  returning  the  votes  given  at  such 
meetings :  Provided,  that  no  such  government  shall  be  erected  or  con- 
stituted in  any  town  not  containing  twelve  thousand  inhabitants,  nor 
unless  it  be  with  the  consent  and  on  the  application  of  a  majority  of 
the  inhabitants  of  such  town,  present  and  voting  thereon,  pursuant  to 
a  vote  at  a  meeting  duly  warned  and  holden  for  that  purpose :  And 
provided  also,  that  all  by-laws  made  by  such  municipal  or  city  govern- 
ment shall  be  subject,  at  all  times,  to  be  annulled  by  the  General 
Court." 

The  article  does  not  speak  of  granting  charters  or  acts  of  incorpora- 
tion, but  of  "erecting  and  constituting  municipal  or  city  govern- 
ments; "  by  the  words,  "  in  any  corporate  town  or  towns,"  it  clearly 
shows  that  the  towns  are  already  corporations ;  and  the  powers  and 
privileges  to  be  granted  are  such  "  as  the  General  Court  shall  deem 
necessary  or  expedient  for  the  regulation  and  government"  of  the 
inhabitants.  The  article  throughout  shows  that  the  establishment  of  a 
city  is  deemed  to  be  an  act  done  by  the  Legislature  for  the  convenient 
and  eflScient  administration  of  local  government,  and  not  for  the  pur- 
pose of  conferring  any  peculiar  benefit  on  the  municipality  or  its 
inhabitants.  i 

The  purpose  and  effect  of  the  change  in  the  form  of  municipal  gov- 
ernments in  this  Commonwealth,  under  the  amendment  of  the  Consti- 
tution, have  been  clearly  set  forth  by  Chief  Justice  Shaw,  who  was  its 
leading  supporter  in  the  Convention  of  1820,  who  is  understood  to  have 

1  7  Mass.  169, 188.  '  Cowp.  86. 
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drafted  the  first  charter  granted  under  it,  the  original  act  to  establish 
the  city  of  Boston  (which  has  been,  in  great  part,  the  model  upon  which 
the  city  charters  since  granted  have  been  framed),  and  who,  while  pre- 
siding in  this  court,  had  occasion  to  expound  it. 

In  the  Convention,  the  article  having  been  reported  in  nearly  the 
words  in  which  it  now  stands,  by  a  committee  of  which  Mr.  Webster 
was  chairman,  Mr.  Shaw  disclaimed  all  idea  of    claiming  powers   or 
privileges   for   one  class  of    citizens  which   were   not  to   be   equally 
extended  to  another.     But  an  act  of  incorporation  for  municipal  pur- 
poses is  equally  enjoyed  by  all  the  towns  in  the  Commonwealth.     In 
other  countries,  cities  were  incorporated  with  substantial  powers  and 
privileges :    the   right   of    choosing   municipal   officers ;    the   right   of 
superintending  subjects  of  local  administration ;  and,  in  England,  the 
right  of  choosing  members  of  Parliament.     But  in  this  Commonwealth, 
every  town  is,  to  all  substantial  purposes,  a  city.     They  are  towns  cor- 
porate,  having  the  power  of  choosing  their  own  oflBcers  and  sending 
members  to  the  General  Court,  with  jurisdiction  over  all  their  local  and 
prudential  concerns,  such  as  the  support  of  schools  and  highways,  the 
relief  of  the  poor,  the  superintendence  of  licensed  houses,  and  other 
matters  of  local  police.     They  have  the  power  of  making  by-laws,  and 
assessing  and  collecting  taxes.     They  possess  all  the  powers  and  privi- 
leges of  municipal   corporations   in  Great  Britain  or  in  this  country. 
He  then  pointed  out  that  the  existing  Constitution  required  a  form  of 
town  government  not  adapted  to  the  condition  of  a  populous  town, 
because  it  made  it  imperative  that  the  voters  should  meet  together  in 
one  body,  be  they  few  or  many,  and  said :   "This,  then,  is  the  essential 
difficulty.     The   General   Court   can  grant   powers   as   occasion   may 
require,  but  cannot  dispense  with  the  mode  of  organization  required  by 
the  Constitution.     What,  then,  is  the  remedy?    It  is,  to  authorize  such 
an  organization  as  is  adapted  to  the  condition  of  a  numerous  people,  — 
such  an  organization  as  will  admit  the  inhabitants  to  meet  in  sections 
for  the  purposes  of  election,  and  choose  representatives  who  should 
meet  for  the  purpose  of  deliberation  instead  of  the  whole  body."  ^ 

In  Overseers  of  the  Poor  v.  Sears,^  in  which  it  was  held  that  the  over- 
seers of  the  poor  of  the  city  of  Boston,  elected  under  the  city  charter, 
continued  to  be  the  same  corporation  as  the  overseers  of  the  poor  of 
the  town  of  Boston,  who  had  been  made  a  corporation  by  a  provincial 
statute  of  1772,  Chief  Justice  Shaw  said,  that  at  the  time  of  the  pas- 

1  Debates  in  Convention  of  1820  (ed.  1853),  2  22  Piclc.  122, 130, 133. 

125, 192, 193.    And  see  Warren  v.  Mayor,  etc., 
ol  Charleston,  2  Gray,  84, 101. 
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sage  of  that  statute,  "  towns  were  of  themselves  corporations,  having 
perpetual  succession,  consisting  of  aU  persons  inhabiting  within  certain 
territorial  limits;"  that  "in  all  gwasi-corporations, — as  cities,  towns, 
parishes,  school-districts, — membership  is  constituted  by  living  within 
certain  limits ;  "  that  "  in  regard  to  the  municipal  body  itself,  to  which 
the  board  of  overseers  was  incident,  the  act"  establishing  the  city  of 
Boston  "seems  sedulously  to  guard  against  the  construction  that,  by 
its  operation,  one  corporation  was  discontinued  and  another  established 
as  its  successor;  "  and,  as  showing  that  "the  town  was  continued  a 
municipal  corporation,  with  a  change  of  form  and  organization  only," 
he  quoted  the  first  section  of  that  act,  by  which  it  was  enacted  that 
"the  inhabitants  of  the  town  of  Boston,  for  all  purposes  for  which 
towns  are  by  law  incorporated  in  this  Commonwealth,  shall  continue  to 
be  one  body-politic,  in  fact  and  in  name,  under  the  style  and  denomi- 
nation of  the  city  of  Boston,  and,  as  such,  shall  have,  exercise,  and 
enjoy  all  the  rights,  immunities,  powers,  and  privileges,  and  shall  be 
subject  to  all  the  duties  and  obligations,  now  incumbent  upon  and 
appertaining  to  said  town  as  a  municipal  corporation."  ^ 

The  Constitution  does  not,  indeed,  allow  a  city  to  be  established,  in 
the  first  instance,  so  as  to  transfer  the  immediate  control  of  local 
affairs  from  the  whole  body  of  citizens,  in  town-meeting,  to  a  delegated 
city  council,  except  with  the  consent  and  on  the  application  of  a  major- 
ity of  the  inhabitants.  But  when  a  city  has  once  been  established,  the 
question  of  a  change  of  its  boundaries,  or  of  the  annexation  of  a  town 
to  it,  depends  exclusively  upon  the  judgment  of  the  Legislature,  and 
does  not  require  the  assent  of  any  municipal  corporation,  or  of  the 
inhabitants  of  the  territory  to  be  annexed,  whose  property,  upon  such 
annexation,  will  become  liable  to  be  taken  on  execution  for  the  debts 
of  the  city;  nor  is  it  in  the  power  of  a  town  to  appropriate  money 
either  to  forward  or  prevent  such  annexation.^ 

In  this  Commonwealth,  an  act  of  the  Legislature  changing  a  town 
into  a  city  has  never  been  considered  as  enlarging  civil  remedies  for 
neglect  of  corporate  duty ;  and  it  has  been  constantly  held  that  a  city, 
like  a  town,  is  not  liable  to  an  action  for  a  defect  in  a  highway,  except 
so  far  as  the  right  to  maintain  such  an  action  has  been  clearly  given  by 
statute. 3  The  same  view  has  been  taken  in  other  New  England  States, 
and  in  New  Jersey,  Michigan,  and  CaUfornia.^ 

1  Stat.  1821   chap.  110,  §  1.  =  Brady  v.  Lowell,  3  Cush.  121 ;  Haiwood 

2  Chandler  v.  Boston,  112  Mass.  200;  Stone  v.  Lowell,  4  Cush.  310;  Hixon  v.  Lowell,  13 
„.  Chavlestown,  lU  Mass.  214,  220,  221;  Minot  Gray,  50,  64;  Oliver  v.  Worcester,  102  Mass. 
V.  West  Eoxbury,  112  Mass.  1;  Coolidgo  u.  489. 

Brooklinc,  114  Mass.  592.  ■•  Jlorgan  v.  Hallowell,  57  Mc.  375,  378; 


710  NEaLICiKXCE   OF   MUXICIPAL    CORPORATIONS. 


Hill  V.  The  City  of  Boston. 

Neither  the  act  which  originally  established  the  city  of  Boston  i  nor 
the  act  to  revise  the  city  charter  ^  contains  any  provision  as  to  the  duty 
of  the  city  to  repair  highways,  or  to  provide  school-houses.  Each  of 
these  duties  depends  upon  general  laws,  applicable  to  all  cities  and  towns 
alike.  As  to  highways,  the  duty  is  regulated  by  the  General  Statutes. ^ 
The  duty  as  to  school-houses  is  governed  by  the  General  Statutes,^  which 
enact  "  that  every  town,  not  divided  into  school-districts,  shall  provide 
and  maintain  a  sufficient  number  of  school-houses,  properly  furnished 
and  conveniently  located,  for  the  accommodation  of  all  the  children 
therein  entitled  to  attend  the  public  schools."  This  enactment,  by 
virtue  of  chap.  3,  §  7,  cl.  17,  includes  cities  as  well  as  towns.  The  only 
remedy  which  the  statute  gives  for  refusal  or  neglect  to  comply  with 
its  requisitions  is  by  indictment.  ^ 

Assuming,  therefore,  that  the  form  of  the  staircases  of  school-houses 
is  not  left  exclusively  to  the  discretion  of  the  city,  and  that  the  negli- 
gence offered  to  be  proved  at  the  trial  might  be  a  cause  of  indictment, 
it  is  quite  clear  that,  according  to  the  statutes  and  decisions  in  this 
Commonwealth,  it  affords  no  ground  of  private  action  against  the  city. 
But  it  may  be  convenient,  in  this  connection,  to  distinguish  some  of  the 
principal  cases  in  which  this  court  has  held  cities  liable  to  actions  of 
tort  by  individuals. 

If  a  city  or  town  negligently  constructs  or  maintains  the  bridges  or 
culverts  in  a  highway  across  a  navigable  river  or  a  natural  watercourse, 
so  as  to  cause  the  water  to  flow  back  upon  and  injure  the  land  of  an- 
other, it  is  liable  to  an  action  of  tort,  to  the  same  extent  that  any  cor- 
poration or  individual  would  be  liable  for  doing  similar  acts.^  So,  if  a 
city,  by  its  agents,  without  authority  of  law,  makes  or  empties  a  com- 
mon sewer  upon  the  property  of  another,  to  his  injury,  it  is  liable  to  him 
in  an  action  of  tort.'  But  in  such  cases  the  cause  of  action  is  not  neg- 
lect in  the  performance  of  a  corporate  duty,  rendering  a  public  work 
unfit  for  the  purposes  for  which  it  is  intended,  but  it  is  the  doing  of 
a  wrongful  act,  causing  a  direct  injury  to  the  property  of  another, 
outside  of  the  limits  of  the  public  work. 

As  to  common  sewers,  built  by  municipal  authorities  under  a  power 

Jones  V.  New  Haven,  M  Conn.  1, 13 ;  Hewison  6  Stat.  1871,  chap.  145. 
V.  New  Haven,  37  Conn.  475 ;  Pray  v.  Jersey  »  Anthony  v.  Adams,  i  Mete.  284  285  •  Law- 
City,  32  N.  J.  L.  394;  Detroit  v.  Blaokeby,  21  renoe  v.  Fairhaven,  6  Gray,  110  '  Parker  v 
Mich.  84;  Winbigler  v.  Los  Angeles,  45  Cal.  Lowell,  11  Gray,  353;  Wheeler  »  Worcester' 
36.  10  Allen,  591.                                   '                     ' 

1  Stat.  1821,  chap.  110.  >  Proprietors    ol    Locks    and    Canals   v. 

Stat.  1854,  chap.  448.  Lowell,  7  Gray,  223;  Hildreth  v.  Lowell,  U 

:S:S:r3a:"'"-  -ay.34a;HaskeU.KewBed.ord.l08M;ss! 
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■conferred  by  law,  it  has  been  held,  upon  great  consideration,  that,  as 
the  power  of  determining  where  the  sewers  shall  be  made  involves  the 
exercise  of  a  large  and  guasi-judicial  discretion,  depending  upon  con- 
siderations affecting  the  public  health  and  general  convenience,  there- 
fore no  action  lies  for  a  defect  or  want  of  suflSciency  in  the  plan  or 
system  of  drainage  adopted,  within  the  authority  so  conferred ;  but  that, 
as  the  Sewer  Acts  were  not  made  applicable  to  any  city  unless  accepted 
by  it,  and  when  accepted,  and  the  sewers  built,  vested  in  the  city  the 
property  in  the  sewers,  and  authorized  it  to  assess  the  expense  of  con- 
struction upon  the  lands  immediately  benefited,  and  as  the  duty  of 
constructing  the  sewers  and  keeping  them  in  repair  was  merely  minis- 
terial, therefore,  for  neglect  in  the  construction  or  repair  of  any  par- 
ticular sewer,  whereby  private  property  was-  injured,  an  action  might  be 
maintained  against  the  city.^ 

The  only  other  cases  in  Massachusetts  which  need  be  mentioned 
are  those  in  which  a  city,  holding  and  dealing  with  property  as 
its  own,  not  in  the  discharge  of  a  public  duty,  nor  for  the  direct  and 
immediate  use  of  the  public,  but  for  its  own  benefit,  by  receiving 
rents  or  otherwise,  in  the  same  way  as  a  private  owner  might,  has 
been  held  liable,  to  the  same  extent  as  he  would  be,  for  negligence 
in  the  management  or  use  of  such  property  to  the  injury  of  others. ^ 
The  distinction  between  acts  done  by  a  city  in  discharge  of  a  pub- 
lic duty,  and  acts  done  for  what  has  been  called,  by  way  of  distinc- 
tion, its  private  advantage  or  emolument,  has  been  clearly  pointed 
out  by  two  eminent  judges,  while  sitting  in  the  Supreme  Courts  of 
their  respective  States,  who  have  since  acquired  a  wider  reputation 
in  the  Supreme  Court  of  the  Union,  and  by  the  present  Chief  Justice 
of  England. 3 

The  earliest  and  the  most  important  of  the  modern  English  cases 
upon  this  subject,  and  the  one  which  has  been  most  often  cited  in  this 
country  to  establish  the  general  doctrine  that  a  municipal  corporation 
required  by  ^aw  to  construct  and  keep  in  repair  highways,  buildings,  or 
public  works  for  the  benefit  of  the  public  is  liable  to  an  action  for 
negligence  in  such  construction  or  repair,  whereby  the  plaintiff  suffers 
special  injury,  is  Henley  v.  Mayor  of  Lyme,  decided  successively  in  the 

1  Gen.  Stat.,  chap.  48 ;  Stat.  1841,  chap.  115 ;  '  Nelson,  0.  J.,  in  Bailey  v.  Mayor  of  New 
Stat.  1857,  chap.  225;  Stat.  1869,  chap.  Ill;  York,  3  HiU,  531,  539;  Strong,  J.,  in  AVestern 
Child  V.  Boston,  4  AUen,  41 ;  Emery  u.  Saving  Fund  Society  v.  Philadelphia,  31  Pa. 
Lowell,  104  Mass.  13;  Merrifleld  r.  Worces-  St.l85,lS9;  Cockburn,C.  J.,inScott».Mayor, 
ter,  llOMass.  216.  etc.,  of  Manchester,  2  Hurl.  &  N.  204,  210. 

2  Thayer  v.  Boston,  19  Pick.  511;  Oliver  v. 
Worcester,  102  Mass.  489. 
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Court  of  Common  rieas,i  in  the  King's  Bench,''  and  in  the  House  of 
Lords. ^ 

But  the  decision  affirmed  no  such  general  doctrine.  The  corporation 
of  Lyme  was  held  liable  to  a  private  action  for  damages  suffered  by 
reason  of  its  neglect  to  repair  certain  sea-walls,  upon  the  ground  that 
the  royal  charter,  which  had  been  accepted  by  the  corporation,  mani- 
fested an  intention  to  render  the  corporation  liable  to  such  suits, 
because  the  charter  showed  that  the  duty  to  make  such  repairs  was  the 
condition  and  consideration  upon  which  the  corporation  was  granted 
certain  franchises  and  acquitted  of  certain  rents.  This  is  distinctly 
stated  in  the  judgment  of  the  Court  of  Common  Pleas,  delivered  by 
Best,  C.  J. ;  ^  in  that  of  the  King's  Bench,  delivered  by  Lord  Tenter- 
den  ;5  and  in  the  opinion  of  the  judges,  delivered  by  Park,  J.,  in  the 
House  of  Lords,  and  affirmed  by  the  judgment  of  that  house.  ^ 

Mr.  Justice  Park,  in  a  subsequent  part  of  that  opinion,  indeed,  said : 
"It  is  clear  and  undoubted  law,  that  wherever  an  indictment  lies  for 
non-repair,  an  action  on  the  case  will  lie  at  the  suit  of  a  party  sustaining 
any  peculiar  damage."''  Those  words,  taking  them  out  of  the  con- 
nection in  which  they  were  uttered,  have  been  sometimes  cited  as 
affirming  a  universal  rule.  But  the  context  shows  that  he  was  speaking 
only  of  liability  arising  by  prescription,  from  which,  as  he  went  on  ta 
say,  a  liability  proved  by  the  terms  of  a  special  charter  could  not  be 
distinguished.  To  give  his  words  the  broader  construction  would 
extend  them  to  counties  and  parishes,  and  make  them  inconsistent  with 
the  uniform  current  of  earlier  and  later  English  authorities.  The 
inhabitants  of  the  county  of  Devon,  who  were  held  by  the  Court  of 
King's  Bench,  in  Russell  v.  Men  of  Devon,  before  cited,  not  to  be  liable 
to  action  for  a  defect  in  a  bridge,  were  held  in  the  same  court,  not 
many  years  after,  to  be  subject  to  indictment  for  a  like  cause. ^ 

That  the  decision  in  Henley  v.  Mayor  of  Lyme  has  never  been  consid- 
ered in  England  as  establishing  such  a  universal  rule,  is  apparent  from, 
the  later  English  cases.  If  the  mere  obligation  to  repajr  created  a 
liability  to  indictment,  and  made  a  municipal  corporation  liable  to 
private  action,  the  English  courts  would  have  been  spared  the  neces- 
sity of  scrutinizing  the  phraseology  of  many  acts  of  Parliament,  and 
several  cases  which  have  been  decided  in  favor  of  the  defendants  must 
have  been  decided  in  favor  of  the  plaintiffs. 

1  5  Bing.  91;  3  Moo.  &  P.  278.  '  3  Barn.  &  Adol.  91. 

2  3  Barn.  &  Adol.  77.  «  3  CI.  &  Fin.  349,  350,  356 

3  2  CI.  &  Fin.  331;  8  Bli.  N.  B.  690;  1  Bing.  '  2  CI.  &  Fin.  354. 

N.  C.  232;  1  Scott,  29.  s  Rex  v.  Inhabitants  of  Devon,  U  East. 

<  5  Bing.  107.  477. 
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The  English  authorities  uniformly  hold  that,  a  county,  town,  or 
parish  being  liable  at  common  law  to  indictment  only,  and  not  to 
action  for  neglect  to  repair  a  highway,  therefore,  when  the  duty  to  re- 
pair, which  before  rested  upon  the  county,  town,  or  parish,  is  trans- 
ferred by  statute  to  a  public  officer,  or  to  a  municipal  corporation,  or 
a  board  incorporated  for  the  purpose,  such  officer  or  corporation  is  no 
more  liable  to  private  action  than  the  county,  town,  or  parish  previously 
was,  unless  the  statute  transferring  the  duty  clearly  manifests  an  inten- 
tion in  the  legislature  to  impose  the  additional  liability. 

In  McKinnon  v.  Penson,  in  the  Court  of  Exchequer,  Pollock,  C.  B., 
said  that  the  only  reason  why  the  action  would  not  lie  in  Russell  v.  Men 
of  Devon  was  because  the  inhabitants  of  a  county  were  not  a  corpora- 
tion, and  could  not  be  sued.i  But  in  the  judgment  of  the  Court  of 
Exchequer  Chamber,  delivered  by  Coleridge,  J.,  the  decision  in  the 
Case  of  the  Men  of  Devon  was  understood  to  rest  upon  more  general 
considerations.^  And  both  courts  unanimously  held  that  the  statute  of 
43  Geo.  III.,  c.  59,  §  4,  enabling  counties  to  sue  for  any  damages 
done  to  bridges  and  other  works  maintained  and  repaired  at  their 
expense,  and  for  the  recovery  of  property  belonging  to  them,  in  the 
name  of  their  surveyor,  and  also  to  be  sued  in  his  name,  did  not  enable 
an  action  to  be  brought  against  a  county  in  the  name  of  its  surveyor 
for  a  personal  and  peculiar  damage,  resulting  from  a  want  of  repair  in 
a  county  bridge. 

In  Young  v.  Davis,^  the  same  courts  held  that,  under  the  statutes  of 
5  &  6  Wm.  IV.,  c.  50,  to  consolidate  and  amend  the  Highway  Acts, 
which  required,  by  §  6,  every  parish  maintaining  its  own  highways  to 
elect  annually  a  surveyor,  who  should  "  repair,  and  keep  in  repair,  the 
several  highways  in  the  said  parish,"  no  action  could  be  maintained 
against  the  surveyor  for  neglect  to  repair ;  and  declared  that  before  the 
statute  no  such  action  would  have  been  maintainable  against  the  parish 
or  its  servants,  but  the  only  remedy  would  have  been  by  indictment 
against  the  parish;  and  Willes,  J.,  who  delivered  the  judgment  in  the 
Exchequer  Chamber,  observed  that  this  act  of  Parliament  "  appears 
not  to  have  been  passed  for  the  purpose  of  creating  a  new  liability, 
either  in  the  parish  or  any  other  persons,  but  simply  in  order  to  provide 
machinery  whereby  the  existing  duty  of  the  parish  may  be  conveniently 

fulfilled."  *  .  „    ,,  ^ 

In  Southampton  and  Itchin  Bridge  v.  Southampton  Board  of  Health,'' 

»  9  Exch.  609,612,  613.  6  8  El.  &  Bl.  801. 

3  7  Hurl.  &  N.  760;  2  Hurl.  &  Colt.  197. 
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the  mayor,  aldermen,  and  burgesses  of  Southampton,  -who  had 
been  made  by  act  of  Parliament  the  local  board  of  health,  were  held 
liable  to  an  action  for  negligence  in  constructing  and  managing  a  sewer 
so  that  the  filth  and  sewage-matter  obstructed  the  plaintiffs'  bridge, 
and  created  offensive  and  pernicious  stenches  about  it.  Lord  Camp- 
bell, in  the  course  of  the  argument,  said  he  did  not  agree  that  a  body, 
constituted  as  this  was,  was  prima  facie  liable  to  an  action  of  this  sort ; 
and,  at  the  beginning  of  his  opinion,  observed  that  what  the  liability  of 
the  defendant  was,  if  any,  must  be  determined  by  a  true  interpretation 
of  the  statute  by  which  they  were  created.  The  ground  on  which  the 
defendants  in  that  case,  as  well  as  in  the  similar  one  of  Buck  v.  Wil- 
liams,^ were  held  liable,  was  that  Parliament,  by  enacting  that  the  Board 
of  Health,  or  any  officer  or  person  acting  under  its  direction,  should 
have  notice  of  any  action  for  any  thing  done,  or  intended  to  be  done, 
under  the  provisions  of  the  act,  and  might  tender  amends,  and  should 
not  be  personally  subject  to  action  or  liability,  but  should  be  reimbursed 
for  any  expense  incurred  out  of  the  rates  which  the  board  was  author- 
ized by  the  act  to  levy,  had  manifested  an  intention  that  the  board  might 
be  sued.^  And  those  decisions  now  well  stand  upon  the  reasons  upon 
which  actions  have  been  maintained  by  this  court  for  neglect  in  the 
construction  or  repair  of  sewers. 

In  Hartnall  v.  Byde  Commissioners,'^  and  Ohrhy  v.  Byde  Commission- 
ers,'^ commissioners  who,  by  special  act  of  Parliament,  had  been  intrusted 
with  the  management  of  highways  in  a  particular  town,  and  declared  to 
be  surveyors  of  highways  therein,  and  to  be  guilty  of  a  misdemeanor  if 
they  should  refuse  or  neglect  to  repair  any  public  highway,  and  to  be 
liable  to  indictment  for  such  refusal  or  neglect,  in  the  same  manner  as 
the  inhabitants  thereof,  or  of  any  parish,  township,  or  other  district 
therein,  were  previously  liable,  and  had  been  empowered  to  lay  a  rate 
for  general  purposes,  were  held  liable  to  actions  by  travellers  on  the 
highway  for  injuries  suffered  from  defects  therein.  But,  as  was  pointed 
out  by  Shee,  J.,  that  statute  further  required  the  commissioners  to  pay 
and  make  good  to  all  persons  all  damages,  "  of  what  nature  or  kind 
soever,  as  well  immediate  as  consequential,"  sustained  by  them  "by 
reason  or  in  consequence  of  the  bursting,  leaking,  failure,  or  insuffi- 
ciency" of  any  works  constructed  by  the  commissioners.  5  Those 
oases,  therefore,  if  well  decided,  fall  within  the  class  in  which  the  pecu- 
liar terms  of  a  special  act  of  Parliament  have  been  held  to  manifest  the 

>  3  Hurl.  &  N.  SOS.  <  5  Best  &  S.  743. 

2  Stat.  11  &  12  Vict.,  c.  «3,  §§  139,  liO.  6  5  Bggt  &  S.  748. 

3  4  Best  &  S.  361. 
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intention  of  the  Legislature  to  confer  a  right  of  private  action.  But  it 
should  be  observed  that  Hartnall's  case  was  decided  by  only  two 
judges ;  that  Ohrby's  case  was  finally  put  upon  the  ground  that  the 
court  was  bound  by  the  decision  in  Hartnall's  case,  which  could  only 
be  questioned  in  a  court  of  error ;  ^  and  that  the  cases  have  since  been 
cited  by  each  of  the  principal  common-law  courts  only  to  be  distin- 
guished.** 

In  Parsons  v.  St.  Matthew's  Vestry,  the  Court  of  Common  Pleas, 
applying  the  principle  of  McKinnon  v.  Penson,  and  Young  v.  Davis, 
above  cited,  held  that,  under  the  statute  of  18  &  19  Vict.,  c.  120,  incor- 
porating vestries  as  boards  of  health  in  each  parish  in  or  about  London, 
and  vesting  in  them  the  powers  of  commissioners  of  sewers,  paving- 
commissioners,  and  surveyors  of  highways,  and  of  paying  the  expenses 
out  of  the  rates  which  they  were  authorized  to  levy,  such  a  vestry  was 
not  liable  to  an  action  by  a  traveller  for  an  injury  sustained  by  a  defect 
in  a  highway. 

By  the  Public  Health  Act  of  1848,  it  was  enacted  that  all  highways 
within  any  district  should  vest  in  and  be  under  the  management  and 
control  of  the  local  board  of  health,  and  that  such  board  should,  from 
time  to  time,  cause  the  same  to  be  repaired,  and  should,  within  the  lim- 
its of  its  district,  execute  the  office  of  surveyor  of  highways,  and  have 
all  his  powers,  duties,  and  liabilities. ^  In  Wilson  v.  Mayor,  etc.,  of 
Halifax,  in  the  Court  of  Exchequer,  Kelly,  C.  B.,  after  alluding  to  a 
supposed  conflict  between  the  cases  of  Hartnall  v.  Ryde  Commissioners 
and  Parsons  v.  St.  Matthew's  Vestry,  said:  "It  does  not  seem  to  us  to 
be  necessarily  so ;  but  should  a  case  arise  in  which  the  question  shall 
be,  whether  the  sixty-eighth  section  of  the  Public  Health  Act  of  1848 
imposes  upon  the  local  authority  the  liability  to  be  sued  in  a  civil  action 
for  damages,  by  reason  of  a  failure  to  perform  a  duty  assigned  to  them 
by  the  act,  we  should  pause  before  we  could  hold  that,  in  addition  to 
the  well-established  remedy  by  indictment,  every  individual  among  the 
public  would  have  a  right  of  action  for  any  and  every  injury  resulting 
from  such  breach  of  duty." 

In  Gibson  v.  Mayor,  etc.,  of  Preston,  the  question  arose  in  the  Queen's 
Bench,  and  was  decided  in  favor  of  the  mayor,  aldermen,  and  bur- 
o-esses  of  Preston,  who  were  the  local  board  of  health  in  that  borough. 
The  judgment  of  the  court,  consisting  of  Cockburn,  C.  J.,  Mellor, 
Lush,  and  Hannen,  JJ.,  was  delivered  by  Hannen,  J.,  reviewing  and 

1  5  Best  &S.  750.  Halifax,  L.  K.  3  Exch.  114,  119;  Gibson  v 

2  Parsons  v.  SI.  Matthew's  Vestry,  L.  E.  3  Mayor,  etc.,  ol  Preston,  L.  R.  5  Q.  B.  318,  223. 
O.  P.  56,  59,  60;   Wilson  v.  Mayor,  etc.,  of  ^  Stat.  11  &  13  Vict.,  c.  63,  §§  68, 117. 


716  NEGLIGENCE   OF   MUNICIPAL    CORPOEATIONS . 

Hill  V.  The  City  of  Boston. 

approving  the  cases  of  Russell  v.  Men  of  Devon,  McEinnon  v.  Penson, 
and  Young  v.  Davis,  and  stating  the  reasons  upon  which  they  pro- 
ceeded, and  adding:  "  But,  whatever  the  reason  was,  the  fact  remains, 
that  no  action  could  be  maintained  for  an  injury  arising  from  the  non- 
repair of  a  highway  by  the  parish,  and  the  legislature  has  not  interfered 
by  any  general  enactment  to  give  a  remedy  by  action  to  persons  sus- 
taining such  an  injury.  It  is  therefore  incumbent  on  a  plaintiff  who 
seeks  to  establish  that  such  a  right  is  exceptionally  given  to  persons 
sustaining  an  injury  in  a  particular  district,  to  show  distinctly  that  the 
legislature  had  such  an  intention  in  passing  the  enactment  to  which 
such  an  effect  is  attributed." 

In  Foreman  v.  Mayor,  etc.,  of  Canterbury,^  it  was  held  that  the 
mayor,  aldermen,  and  burgesses  of  Canterbury,  who  were  by  the  same 
act  of  Parliament  the  local  board  of  health  and  surveyors  of  high- 
ways, were  liable  to  an  action  by  a  traveller  who  suffered  an  injury  by 
driving  against  a  heap  of  stones  which  had  been  broken  for  the  purpose 
of  mending  the  highway,  and  left  in  the  highway  at  night  without  light 
or  guard.  But,  at  the  trial  of  that  case,  it  had  been  taken  for  granted 
that  there  was  negligence  in  some  one,  and  it  had  been  expressly 
admitted  that  the  person  who  did  the  act  was  the  servant  of  the  defend- 
ants; and  the  judgment  of  the  court,  delivered  by  Blackburn,  J.,  was 
distinctly  put  upon  the  ground  that  the  defendants  would  not  be  liable 
simply  because  they  were  surveyors  of  highways,  but  that  they  were 
not,  merely  because  they  were  surveyors,  exempted  from  the  liability 
which  any  person  or  corporation  would  incur  for  placing  an  obstruction 
in  the  highway.  And  in  like  cases  since,  the  liability  lias  beun  held  to 
depend,  not  upon  the  defendant's  relation  to  the  highway  liy  reason  of 
being  charged  with  the  duty  of  repairing  it,  but  upon  the  question 
whether  the  obstruction  was  placed  in  the  highway  by  the  defendant,  or 
the  defendant's  servants. ^ 

In  White  v.  Hindley  Local  Board,^  which  was  an  action  against  a 
local  board  of  health  by  a  person  injured  by  treading  upon  a  gratino- 
in  the  highway,  which  had  been  put  there  to  drain  the  water  into  a  com- 
mon sewer,  Blackburn,  J.,  referred  to  Gibson  v.  Mayor,  etc.,  of  Pres- 
ton, and  Parsons  v.  St.  Matthew's  Vestry,  as  establishing  that  the  defend- 
ants would  not  be  liable  for  non-repair  of  the  highway  ;  and  they  were 
held  liable  only  as  owners  of  the  sewer,  of  wliicii  the  court  considered 
the  grating  to  be  a  part,  and  which  had  been  left  in  a  dangerous  condi- 

1  L.  R.  6  Q.  B.  214.  3  L.  jj.  20  Q.  B.  219. 

2  Taylor  t>.  Gieenhalgh,  L.  E.  9  Q.  B.  487; 
Pendlebui-y  v.  Greenhalgli,  1  Q.  B.  Div.  36. 
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tion  for  six  months.  The  case  was  thus  brought  within  the  rule  which 
governed  the  decisions  of  this  court  in  Child  v.  Boston '  and  Emery  v. 
Lowell,^  already  referred  to. 

In  Whitehouse  v.  Fellowes,^  the  action  was  against  the  trustees  of  a 
turnpike  road,  for  so  negligently  constructing  and  keeping  catchpits  by 
the  side  of  the  road  and  cutting  outlets  into  the  adjoining  land  that 
the  water  thereby  collected  and  poured  off  flowed  into  and  drowned  the 
plaintiff's  colliery.  In  Brovmlow  v.  Metropolitan  Board  of  Worhs,* 
a  public  board  authorized  to  construct  sewers,  but  which,  in  excess  of 
its  authority  had  made  an  obstruction  which  was  a  public  nuisance,  in 
the  bed  of  a  navigable  river,  was  held  liable  to  one  whose  vessel  suf- 
fered injury  thereby.  These  cases  fall  within  the  same  principle  as 
Haskell  v.  New  Bedford,^  and  other  decisions  of  this  court,  already 
cited,  in  which,  by  a  wrongful  act,  a  direct  injury  was  done  to  the 
plaintiff's  property  beyond  the  lawful  limits  of  the  public  work. 

In  Parnahy  v.  Lancaster  Canal,^  the  liability  of  the  defendant  for  an 
injury  suffered  from  its  negligence  in  keeping  its  canal  in  repair  was 
put  by  the  Courts  of  Queen's  Bench  and  Exchequer  Chamber  upon  the 
ground  that  it  was  a  private  corporation,  which  made  the  canal  and  took 
tolls  thereon  for  its  own  profit,  —  making  the  same  distinction  which  had, 
nearly  thirty  years  before,  been  laid  down  by  this  court  in  Riddle  v.  Pro- 
prietors of  Locks  and  Canals  J 

In  Scott  v.  Mayor,  etc.,  of  Manchester,^  a  municipal  corporation, 
empowered  by  act  of  Parliament  to  construct  gas-works,  and  to  supply 
the  gas  upon  such  terms  as  might  be  agreed  upon  with  the  persons  sup- 
plied, and  to  sell  and  dispose  of  the  coke,  and  to  apply  the  surplus 
profits  to  the  improvement  of  the  town,  was  held  liable  for  a  personal 
injury  caused  by  the  negligence  of  a  workman  employed  by  the  corpo- 
ration to  lay  gas-pipes.  But  the  reason  of  that  decision,  as  declared 
by  CocKBUKN,  C.  J.,  delivering  the  judgment  in  the  Exchequer  Cham- 
ber, was  that  "the  corporation  and  the  township  derive  a  profit  from 
the  carrying  on  of  the  works;"  or,  as  he  afterwards  said,  "the 
defendants  were  thus  in  the  nature  of  a  trading  corporation."  ^ 

To  the  same  class  belongs  Cowley  v.  Mayor,  etc.,  of  Sunderland,''-''  in 
which  the  defendants  were  held  liable  for  a  personal  injury  suffered 

14  Allen,  41.  '  7  Mass.  169,  187. 

2  104  Mass.  13.  »  1  Hurl.  &  N.  69 ;  2  Hurl.  &  X.  204. 

3 10  0.  B.  (N.  s.)  765.  »  2  Hurl.  &  N.  210;  Coe  v.  Wise,  5  Best  & 

*  13  C.  B.  (N.  S.)  768 ;  16  C.  B.  (N.  S.)  546.  S.  440,  475. 

6  108  Mass.  208.  10  6  Hurl.  &  N.  565. 
6 11  Ad.  &  E.  223;  s.  c,  3  Nev.  &  1'.  523;  3 
Per.  &  Dav.  162;  ante,  p.  541. 
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from  the  negligent  and  dangerous  construction  of  machines  in  wash- 
houses,  which  they  had  been  authorized  by  statute  to  erect,  and  for  the 
use  of  which  the  plaintiff  and  other  persons  using  the  same  paid  them 
compensation. 

In  the  case  of  Mersey  Docks  y.  Gibhs  and  Penhallow,^  the  House  of 
Lords,  affirming  the  judgments  in  the  Exchequer  Chamber,^  and  revers- 
ing the  judgment  of  the  Court  of  Exchequer,^  held  that  the  members 
of  the  Town  Council  of  Liverpool,  and  their  successors,  who  had  been 
formed  by  acts  of  Parliament  into  a  corporation,  by  the  style  of  the 
"Trustees  of  the  Liverpool  Docks,"  were  liable  for  an  injury  to  a 
vessel  from  a  bank  of  mud  which  had  been  negligently  suffered 
to  remain  in  the  docks.  That  case  has  been  so  often  relied  on  by 
American  courts  as  extending  the  liability  of  municipal  corporations  to 
private  action,  that  it  is  important  to  consider  the  substance  of  the  acts 
of  Parliament  by  which  the  corporation  was  created,  and  the  ground 
upon  which  the  decision  proceeded. 

The  effect  of  those  acts  of  Parliament,  as  defined  by  Blackburn,  J., 
in  delivering  the  opinion  of  the  judges,  which  was  approved  by  the 
House  of  Lords,  was  that  the  dock-trustees  were  empowered  to  make 
and  maintain  docks  and  warehouses  which  were  to  be  open  to  the  use  of 
the  public,  paying  dock-rates  for  the  use  of  the  docks,  and  warehouse- 
rates  for  the  use  of  the  warehouses  ;  the  same  accommodation  and  the 
same  services  were  to  be  supplied,  to  those  using  the  docks  and  the  ware- 
houses respectively,  that  would  have  been  supplied  by  any  ordinary 
dock  and  warehouse  proprietors  to  their  customers ;  powers  were  given 
to  the  trustees  from  time  to  time  to  close  the  docks  for  the  purpose  of 
cleansing  and  repair;  the  revenues  were  to  be  applied,  in  the  first 
instance,  to  making  and  maintaining  the  docks,  and  paying  all  the 
charges  and  expenses  incurred  in  carrying  into  execution,  or  under  or 
in  consequence  of  the  acts  of  Parliament,  and  the  interest,  and  ulti- 
mately the  principal,  of  a  large  debt  secured  by  the  dock-rates ;  and 
when  it  was  all  paid  off,  the  trustees  were  required  to  lower  the  rates  as 
far  as  could  be  done,  leaving  sufficient  for  defraying  all  charges  of 
management  and  other  concerns  of  the  docks,  and  of  improving,  repair- 
ing, and  maintaining  the  same,  and  of  carrying  into  execution  the  pro- 
visions of  the  acts  of  Parliament.'* 

In  delivering  judgment  in  the  Exchequer  Chamber,  Coleridge,  J,, 
said:   "The  case  of  The  Lancaster  Canal  Company  v.  Parnaby^  estab- 

■  L.  E.  1  H.  L.  93 ;  11  H.  L..  Cas,  686 ;  ante,  '  1  Hurl.  &  N.  439. 

P-  681.  *  L.  R.  1  H.  L.  105,  106. 

2  3  Hnvl.  &  X.  164 ;  7  Hurl.  &  N.  329.  «  11  Ad.  &  E.  222 ;  ante,  p.  541. 
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lishes  that  the  defendants  would  have  been  responsible,  under  such 
circumstances,  if  they  had  had  a  beneficial  interest  in  the  tolls  when 
received ;  and  we  do  not  think  the  principle  of  that  decision  inappli- 
cable because  the  defendants  in  the  present  case  received  the  tolls  as 
trustees.  The  duty,  in  our  opinion,  is  equally  cast  on  those  who  have 
the  receipt  of  the  tolls  and  the  possession  and  management  of  the  dock 
vested  in  them  to  forbear  from  keeping  it  open  for  the  public  use  of 
every  one  who  chooses  to  navigate  it,  on  payment  of  the  tolls,  when  they 
know  it  cannot  be  navigated  without  danger,  whether  the  tolls  are  re- 
ceived for  a  beneficial  or  a  fiduciary  purpose  ;  and  for  the  consequences 
of  this  breach  of  duty  we  think  they  are  responsible  in  an  action."  ^ 

In  the  House  of  Lords,  the  grounds  of  the  decision  were,  that  in 
every  case  the  liability  of  a  body  created  by  statute  must  be  determined 
upon  a  true  interpretation  of  the  statute  under  which  it  is  created ;  ^ 
that  corporations  like  the  present,  formed  for  trading  and  other  profit- 
able purposes,  though  acting  without  reward  to  themselves,  yet  in  their 
very  nature  are  substitutions  on  a  large  scale  for  individual  enterprise, 
and,  in  the  absence  of  any  thing  in  the  statutes  which  create  such  cor- 
porations, showing  a  contrary  intention  in  the  legislature,  the  true  rule 
of  construction  is,  that  the  legislature  intended  that  the  liability  of 
corporations  thus  substituted  for  individuals  should,  to  the  extent  of 
their  corporate  funds,  be  coextensive  with  that  imposed  by  the  general 
law  on  the  owners  of  similar  works ;  ^  and  that  the  House  of  Lords 
had  already  decided,  in  Jones  v.  Mersey  Docks,*  that  the  Trustees  of  the 
Liverpool  Docks  were  liable  to  pay  poor-rates  as  occupiers  of  the  docks, 
for  the  very  reason  that  they  did  not  occupy  as  servants  of  the  public 
or  government.^ 

Lord  Chancellor  Cranworth,  after  saying  that  the  fact  that  those  in 
whom  the  docks  were  vested  did  not  collect  tolls  for  their  own  profit, 
but  merely  as  trustees  for  the  benefit  of  the  public,  made  no  difference 
in  principle  in  respect  to  their  liability,  added:  "  It  would  be  a  strange 
distinction  to  persons  coming  with  their  ships  to  different  ports  of  this 
country,  that  in  some  ports,  if  they  sustain  damage  by  the  negligence 
of  those  who  have  the  management  of  the  docks,  they  will  be  entitled 
to  compensation,  and  in  others  they  will  not ;  such  a  distinction  aris- 
ing, not  from  any  visible  difference  in  the  docks  themselves,  but  from 
some  municipal  difference  in  the  constitution  of  the  bodies  by  whom  the 
docks  are  managed."  * 

I  3  Hurl.  &  N.  176, 177.  *  11  H.  JL.  Cas.  443. 

!  L.  R.  1  H.  L.  104, 118.  '  L.  R.  1  H.  L.  108, 112. 

3  L.  R.  1  H.  L.107.  »  L.  R.  1  H.  L.  122, 123. 
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Two  Other  English  cases,  in  which  corporations  created  to  construct 
and  maintain  public  works  of  a  peculiar  nature  in  a  certain  locality- 
were  held  liable  to  private  action  for  special  injuries,  fall  clearly  within 
the  principle  of  the  Mersey  Docks  v.  Oihbs,  and  were  decided  upon  that 
ground.  1  In  Coe  v.  Wise,  commissioners  for  carrying  into  execution  a 
local  act  of  Parliament  for  the  drainage  and  navigation  of  a  particular 
tract  of  country  were  held  liable  for  the  flooding  of  adjoining  lands,  by 
reason  of  negligence  in  keeping  in  repair  a  cut  and  sluice  properly 
made,  and  which  they  were  required  by  the  statute  to  make  and  main- 
tain ;  but  the  statute  not  only  vested  in  the  commissioners  all  lands 
acquired  under  the  act,  and  all  chattels  supplied  for  the  purposes  of  the 
act,  but  provided  that,  in  all  actions  and  suits  in  respect  of  any  matter 
or  thing  relating  to  the  execution  of  this  act,  the  commissioners  might 
be  sued  by  their  clerk,  and  execution  should  go  against  the  goods  and 
chattels  belonging  to  the  commissioners  by  virtue  of  their  office,  and 
that,  if  sufficient  tender  of  satisfaction  should  be  made  before  action 
brought,  the  plaintiff  should  not  recover  for  irregularity,  trespass,  or 
other  wrongful  proceeding.^  In  WincJi  v.  Conservators  of  the  Thames, 
the  defendants,  under  authority  given  by  local  act  of  Parliament,  con- 
structed a  towpath,  of  which  they  had  the  care  and  for  the  use  of 
which  they  took  tolls,  and  were,  therefore,  liable  to  one  using  it,  and 
paying  toll,  for  negligence  in  suffering  it  to  be  out  of  repair. 

The  result  of  the  English  authorities  is,  that  when  a  duty  is  imposed 
upon  a  municipal  corporation  for  the  benefit  of  the  public,  without  any 
consideration  or  emolument  received  by  the  corporation,  it  is  only  where 
the  duty  is  a  new  one,  and  is  such  as  is  ordinarily  performed  by  trading 
corporations,  that  an  intention  to  give  a  private  action  for  a  neglect  in 
its  performance  is  to  be  presumed. 

The  earlier  cases  in  the  Supreme  Court  of  the  United  States  contain 
nothing  inconsistent  with  our  own  decisions  upon  this  subject.  In 
Fowle  V.  Alexandria,^  Chief  Justice  Maeshall  pointed  out  that  the  gen- 
eral rule  "  that  money  corporations,  or  those  carrying  on  business  for 
themselves,  are  liable  for  torts,"  was  not  equally  applicable  to  "  a  legis- 
lative corporation,  established  as  a  part  of  the  government  of  the  coun- 
try." In  Providence  v.  Clajop,*  it  was  assumed  that  actions  against 
cities,  as  well  as  against  towns,  for  defects  in  highways,  could  not  be 
maintained  at  common  law,  but  only  so  far  as  given  by  statute ;  and  the 
position  was  supported  by  referring  to  many  cases  in  this  and  other 

1  Coe  V.  Wise,  5  Best  &  S.  MO;  L.  B.  1  Q.  2  See  L.  R.  1  Q.  B.  713,  note. 

B.  711 ;  Winch  v.  Conservators  of  the  Thames,  '  3  Pet.  398,  409. 
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courts  in  New  England,  some  of  which  have  been  cited  in  the  former 
part  of  this  opinion.  In  Richardson  v.  Boston,^  the  action  which  was 
maintained  was  for  so  constructing  a  sewer  as  to  cause  an  accumulation 
of  matter  at  the  end  of  the  plaintiff's  wharf,  and  to  obstruct  the  access 
of  vessels  to  it. 

In  Weightman  v.  Wasliington,^  the  action  was  brought  for  a  defect 
in  a  bridge  which  the  city  of  Washington,  by  its  charter,  had  the  sole 
control  and  management  of,  and  was  chargeable  with  the  expense  of 
keeping  in  repair  and  rebuilding  when  necessary;  and  Mr.  Justice 
Clifford,  who  delivered  the  opinion  of  the  court,  said  that,  "in  view 
of  the  several  provisions  of  the  charter,  not  a  doubt  is  entertained  that 
the  burden  of  repairing  or  rebuilding  the  bridge  was  imposed  upon  the 
defendants,  in  consideration  of  the  privileges  and  immunities  conferred 
by  the  charter."  ^  The  charter  having  received  that  construction,  the 
case  was  thus  brought  within  that  of  Henley  v.  Mayor  of  Lyme,  already 
cited ;  ■*  and  the  reference  to  that  case  as  establishing  the  general  rule 
that  a  municipal  corporation,  under  a  legal  obligation  to  repair  the 
place  in  question,  and  liable  to  indictment  for  not  repairing  it,  is  liable 
to  an  action  at  the  suit  of  any  person  sustaining  peculiar  damages,  was 
oWer  dictum.  The  learned  judge  inadvertently  speaks  of  the  opinion 
of  the  judges  in  the  House  of  Lords  in  that  case  as  having  been  deliv- 
ered by  Baron  Pakke.  As  it  appears  in  2  Clarke  &  Finnelly,  337,  that 
he  was  present  and  concurred  in  the  opinion  delivered  by  Justice  James 
Allan  Park,  the  mistake  is  perhaps  not  very  material ;  but  it  may  be 
observed  that  the  opinion  delivered  by  Lord  Wensleydale  in  Mersey 
Docks  V.  Oihhs  ^  shows  that  he  did  not  consider  the  decision  in  Henley 
V.  Mayor  of  Lyme  as  applying  to  the  case  of  a  public  ofBcer  or  corpo- 
ration discharging  a  public  duty,  and  receiving  no  compensation  or 
consideration  for  assuming  or  performing  that  duty. 

In  Nebraska  City  v.  Campbell,^  and  in  Chicago  City  v.  Bobbins,''  it 
was  said  to  be  well  settled  that  public  municipal  corporations  upon 
which  the  duty  is  imposed  to  keep  in  repair  streets  or  bridges,  and  the 
means  are  conferred  of  accomplishing  that  duty,  are  liable  to  action  for 
any  special  damage  accruing  from  neglect  to  keep  the  same  in  proper 
condition.  But  in  Nebraska  City  v.  Campbell,  which  was  on  writ  of 
error  from  the  Supreme  Court  of  the  Territory  of  Nebraska,  the  char- 
ter of  the  city  appears  to  have  contained  provisions  upon  this  subject 

I  19  How.  263. 270.  6  L.  R.  1  H.  L.  93, 124. 

s  1  Black  39  '  2  Black,  590,  592. 

J  J  Biacki  5l!  '  2  Black,  418,  422 ;  4  Wall.  657,  6 

*  Ante,  p.  626. 


722  NEGLIGENCE    OF    MUNICIPAL    CORPORATIONS. 

Hill  V.  The  City  of  Boston. 

which  are  not  fully  given  in  the  report,  and  the  statement  of  the  gen- 
eral doctrine  was  based  upon  Weightman  v.  Washington,  and  the  cases 
there  cited.  In  Chicago  City  v.  Bobbins,  the  action  was  by  the  city 
of  Chicago  to  recover  over  against  a  third  person,  who,  having  had 
notice  of  the  action  in  which  judgment  had  been  recovered  against  the 
city,  could  not  contest  its  liability,  but  could  only  show  that  there  had 
been  no  fault  or  breach  of  duty  on  his  part.  And  in  Mayor,  etc.,  of 
New  York  v.  Sheffield,^  the  liability  of  the  city  of  New  York  for  defects 
in  a  highway  was  not  denied,  and  the  only  points  argued  by  counsel  or 
discussed  by  the  court  were,  how  far  the  city  could  show  that  the  place 
in  question  was  not  a  highway,  and  the  questions  of  burden  of  proof 
and  of  notice  to  the  city. 

The  act  of  Congress  of  February  21,  1871,  made  the  District  of 
Columbia  a  municipal  corporation,  with  power  to  contract,  have  a  seal, 
sue  and  be  sued,  and  exercise  other  powers  of  a  municipal  corporation ; 
vested  the  executive  power  in  a  governor  appointed  by  the  president,, 
and  the  legislative  power  in  a  legislative  assembly,  consisting  of  a 
council  and  a  house  of  delegates  ;  established  a  board  of  public  works, 
consisting  of  the  governor  and  four  other  persons  appointed  by  the 
president;  and  contained  these  provisions:  "The  board  of  public- 
works  shall  have  entire  control  of,  and  make  all  regulations  which  they 
shall  deem  necessary  for  keeping  in  repair,  the  streets,  avenues,  alleys, 
and  sewers  of  the  city,  and  all  other  works  which  may  be  intrusted  to 
their  charge  by  the  legislative  assembly  or  Congress.  They  shall  dis- 
burse, upon  their  warrant,  all  moneys  appropriated  by  the  United 
States  or  the  District  of  Columbia,  or  collected  from  property-holders 
in  pursuance  of  law,  for  the  improvement  of  streets,  avenues,  alleys, 
and  sewers,  and  roads  and  bridges ;  and  shall  assess,  in  such  manner  as 
shall  be  prescribed  by  law,  upon  the  property  adjoining  and  to  be 
specially  benefited  by  the  improvements  authorized  by  law  and  made 
by  them,  a  reasonable  proportion  of  the  cost  of  the  improvement,  not 
exceeding  one-third  of  such  cost,  which  sum  shall  be  collected  as  all 
taxes  are  collected."  ^ 

In  Barnes  v.  District  of  Columbia,^  a  majority  of  the  Supreme  Court, 
in  an  opinion  delivered  by  Mr.  Justice  Hunt,  Chief  Justice  Waite,  and 
Justices  Clifford,  Miller,  and  Davis  concurring,  and  Justices  Swatne, 
Field,  Strong,  and  Bradley  dissenting,  held  that  the  District  of 
Columbia  was  liable  to  an  action  by  a  traveller  for  an  injury  sustained 
by  reason  of  a  defect  in  a  street.     The  majority  of  the  court  assumed, 

J  i  Wall.  1S9.  3  91  U.  S.  MO. 
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as  the  basis  of  its  judgment,  the  fundamental  propositions,  that  a 
municipal  corporation,  in  the  exercise  of  all  its  duties,  including  those 
most  strictly  local  or  internal,  is  but  a  department  of  the  State ;  that 
a  corporation  can  act  only  by  its  agents  or  servants ;  and  that  the  care 
and  superintendence  of  streets,  alleys,  and  highways,  the  regulation  of 
grades,  and  the  opening  of  new  and  closing  of  old  streets,  are  pecu- 
liarly municipal  duties.  And  it  was  declared  that  the  authorities  estab- 
lishing the  doctrine  that  a  city  is  liable  to  an  individual  for  an  injury 
arising  from  negligence  in  the  construction  of  a  work  authorized  by  the 
city  were  so  numerous,  and  so  well  considered,  that  the  law  must 
be  deemed  to  be  settled  in  accordance  with  them.  From  these  premises, 
and  from  the  provisions  of  the  act  of  Congress,  it  was  concluded  that 
the  board  of  public  works  was  a  part  of  and  an  agency  of  the  munici- 
pal corporation ;  that  the  proceedings  of  that  board,  in  the  repair  and 
improvement  of  the  street,  were  the  proceedings  of  the  municipal  cor- 
poration; and  that  therefore  the  corporation  was  responsible  to  the 
plaintiff. 

That  decision,  as  far  as  it  held  the  board  of  public  works  to  be  an 
agent  of  the  corporation,  for  whose  act  or  neglect  the  corporation  was 
responsible,  is  avowedly  opposed  to  the  decisions  of  this  court  in 
Thayer  v.  Boston  i  and  Walcott  v.  Swampscott,^  to  which  may  be  added 
Fisher  v.  Boston,^  and  other  eases  there  referred  to ;  and  it  would  seem 
to  be  inconsistent  with  the  judgment  of  the  House  of  Lords  in  Duncan 
V.  Findlaier,*  as  explained  in  Mersey  Docks  v.  Gibbs,^  and  with  other 
decisions  in  England  already  cited.  But  as  the  duty,  for  the  neglect 
of  which  the  action  now  before  us  is  sought  to  be  maintained,  rests,  as 
we  have  already  seen,  upon  the  city  itself,  and  not  upon  any  public  officer 
or  board,  we  are  not  required  to  consider  that  point  at  the  present  time. 

If  the  decision  of  the  Supreme  Court,  so  far  as  it  asserted  the 
liability  of  a  municipal  corporation  or  board  to  private  action  for  a 
defect  in  a  highway  or  public  work  which  it  was  authorized  and  required 
to  construct  and  repair,  had  been  placed,  as  in  the  case  of  Weightman 
V.  Washington,^  upon  the  ground  that,  in  the  opinion  of  the  court,  the 
terms  of  the  special  act  creating  the  corporation  showed  that  the  obli- 
gation to  repair  was  imposed  by  Congress  upon  the  corporation  in  con- 
sideration of  benefits  conferred  by  the  charter,  we  should,  upon  a  ques- 
tion affecting  a  district  of  which  the  national  legislature  and  judiciary 
have  exclusive  jurisdiction,  readily  defer  to  the  decision. 

119  Pick.  611.  4  6  CI.  &  Fin.  89*. 

!1  Allen,  101.  0  L.  K.  1  H.  L.  116, 117. 

8  104  Mass.  87, 95.  "  1  Black,  39. 
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But  when  that  decision,  approved  by  a  bare  majority  of  the  court, 
and  in  a  matter  in  which  it  is  not  binding  upon  us  as  authority,  is 
based  upon  reasoning  which  does  not  command  our  assent,  and  which, 
if  carried  to  its  logical  result,  would  impose  upon  every  city  in  this 
Commonwealth  new  and  indefinite  liabilities,  we  cannot  avoid  the  duty 
of  examining  the  precedents  invoked  in  its  support,  and  of  deciding 
a  case  which  is  within  our  final  jurisdiction  according  to  our  convic- 
tions of  what  the  law  demands. 

The  previous  cases  in  the  Supreme  Court  have  already  been  consid- 
ered, as  have  been  the  English  cases  referred  to,  which  are  only  Hen- 
ley v.  Mayor  of  Lyme,^  in  which  the  duty  of  repairing  sea-walls  was 
imposed  by  royal  charter  as  the  condition  and  consideration  of  a  grant 
of  franchises  and  an  acquittal  of  rents;  Mersey  Docks  v.  Gibhs  and 
Penhallow,^  which  turned  upon  the  terms  of  special  acts  of  Parliament 
establishing  a  corporation  to  construct  and  manage  docks,  such  as 
were  ordinarily  constructed  and  managed  by  private  enterprise ;  Par- 
naby  v.  Lancaster-  Ganal,^  the  case  of  an  ordinary  corporation  making  a 
canal  and  taking  tolls  thereon  for  its  own  benefit ;  and  Scott  v.  Mayor, 
etc.,  of  Manchester,  in  which  the  city  carried  on  gas-works  for  profit, 
just  as  an  individual  or  a  private  corporation  might. 

The  cases  in  the  courts  of  the  several  States  are  so  numerous,  and 
are  so  fully  collected  in  the  twenty-third  chapter  of  Judge  Dillon's 
valuable  work  on  Municipal  Corporations  (which  has  been  a  great  aid 
to  us  in  considering  this  subject),  that  we  shall  confine  our  further 
examination  to  those  cited  upon  the  brief  of  the  plaintiff  in  the  present 
case,  or  referred  to  by  the  Supreme  Court  in  Weightman  v.  Washington 
and  Barnes  v.  District  of  Columbia,  as  establishing  the  general  propo- 
sition that  an  incorporated  city  is  liable  to  an  action  for  the  neglect  of 
a  duty  imposed  upon  it  by  law. 

The  only  case  so  referred  to  in  any  of  the  New  England  States  is 
Jones  V.  JVew  Haven,*  in  which  the  city  of  New  Haven,  which  had 
accepted  a  charter  giving  the  Common  Council  power  to  make  by-laws 
for  the  regulation  and  protection  of  trees  in  the  public  squares  and 
streets,  was  held  by  a  majority  of  the  court  to  be  liable  to  an  action  for 
negligence  in  permitting  a  dead  limb  to  remain  upon  a  tree  in  a  public 
square,  which  fell  upon  and  injured  the  plaintiff  while  passing  under  it. 
We  need  not  consider  the  correctness  of  that  decision.  It  is  sufficient  for 
our  present  purpose  to  observe  that  it  was  put  upon  the  ground  that  the 
duty  of  keeping  the  trees  in  proper  condition  was  imposed  by  the  char- 

1  Ante,  p.  266.  3  ^„je^  j,  g^j_ 

'-  Ante,  p.  581.  *  Si  Conn.  1. 
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ter,  in  consideration  of  the  benefit  received  by  the  corporation  ;  was  not, 
strictly  speaking,  a  public  duty ;  and  was  not  a  power  or  duty  imposed 
upon  the  city  by  a  general  law,  nor  applicable  alike  to  all  cities,  but  was 
a  special  power  or  privilege  conferred  upon  the  city,  at  its  request.^ 
That  the  decision  did  not  proceed  upon  the  ground  of  any  neglect  of 
a  public  duty  is  clearly  shown  in  another  case,  which  first  came  before 
the  court  at  the  same  term,  and  in  which  it  was  ultimately  held  that  no 
action  could  be  maintained  against  a  city  for  neglect  of  a  public  gov- 
ernment duty,  such  as  keeping  the  highways  free  from  nuisances, 
except  so  far  as  such  remedy  had  been  given  by  statute. '^ 

Of  the  New  York  cases  referred  to,  those  decided  in  1850,  or  earlier, 
were  before  this  court  at  the  time  of  the  decisions  in  Child  v.  Boston,^ 
Emery  v.  Lowell,*  and  Oliver  v.  Worcester,^  and  we  have  supposed 
them  to  be  in  entire  accord  with  those  decisions.  In  Bailey  v.  Mayor, 
etc.,  of  New  YorTc,^  the  city  of  New  York  was  held  liable  for  negligence 
in  the  construction  of  the  dam  of  the  Croton  Water-Works,  which, 
under  a  special  act,  voluntarily  accepted  by  the  city,  had  been  con- 
structed by  commissioners,  .vhose  report  had  been  approved  by  the 
City  Council,  and  which  became  the  property  of  the  city,  and  from 
which  it  derived  pecuniary  profits  and  emoluments.  In  Mayor,  etc.,  of 
New  York  v.  Furze,''  the  city  of  New  York  was  held  liable  for  negli- 
gence in  not  keeping  a  sewer  in  repair,  which,  under  statutes  apply- 
ing to  that  city  only,  the  city  had  built  and  owned,  and  for  the 
expenses  of  constructing  which  the  city  was  authorized  to  lay  assess- 
ments upon  the  estates  benefited  thereby.  In  Wilson  v.  Mayor,  etc. ,  of 
New  TorJc,^  it  was  held,  overruling  a  dictum  to  the  contrary  in  Mayor, 
etc.,  of  New  York  v.  Furze,  that  a  city  was  not  liable  for  neglect  to 
make  a  sufficient  sewer,  that  being  a  question  upon  which  the  decision 
of  the  municipal  authorities  was  conclusive.  The  subsequent  cases  of 
Lloyd  V.  Mayor,  etc.,  of  New  York,^  and  Barton  v.  Syracuse,^"  were,  like 
Mayor,  etc.,  of  New  York  v.  Furze,  actions  for  negligence  in  repairing 
sewers. 

It  is  said  by  Mr.  Justice  Hunt  that  the  decision  in  Child  v.  Boston,^^ 
so  far  as  it  held  that  the  city  was  not  responsible  for  any  deficiency  in 
the  plan  of  drainage  adopted,  "is  in  hostility  to  Rochester  White-Lead 

1  34  Conn.  12.  °  3  Hill,  531 ;  2  Denio,  433 ;  ante,  p.  652. 

2  Hewison  v.  New  Haven,  34  Conn.  136,  '  3  Hill,  nii. 
139;  37  Conn.  475.                                                             «  1  Denio,  595. 

3  4  Allen,  41.  '  5  X.  Y.  369. 

4  104  Mass.  13.  1036N.  Y.54. 
'  102  Mass.  489.                                                            "  4  Allen,  41. 
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Company  v.  Eocliester,^  where  the  city  was  held  liable  because  it  con- 
structed a  sewer  which  was  not  of  sufficient  capacity  to  carry  off  the 
water  draining  into  it ;  the  work  was  well  done,  but  the  adoption  and 
carrying  out  of  the  plan  was  held  to  be  an  act  of  negligence."  ^  But 
the  report  of  Rochester  Wliite-Lead  Company  v.  Rochester  states  that 
"  the  referees  (whose  statement  of  the  facts  was  incorporated  into 
the  record  upon  which  the  case  was  heard)  found  that  the  culvert,  in 
consequence  of  the  smallness  of  its  size  and  the  want  of  skill  in  its 
construction,  was  insufficient  to  carry  off  the  water,"  ^  etc.  And  in 
Mills  V.  Brooklyn,'^  in  which  the  only  objection  to  a  sewer  was  that  it 
was  not  sufficiently  large  to  carry  off  the  water,  and  there  was  no  want 
of  skill  in  its  construction,  it  was  held  that  no  action  would  lie.  And 
Denio,  C.  J.,  delivering  the  unanimous  opinion  of  the  Court  of  Appeals, 
said  that  the  decision  in  Wilson  v.  Mayor,  etc. ,  of  New  York  ^  had 
always  been  referred  to  as  an  accurate  exposition  of  the  law ;  and  in 
support  of  this  statement  cited,  among  other  eases,  Rochester  White- 
Lead  Company  v.  Rochester,^  and  pointed  out  that  in  that  case  the 
action  was  m.iintained  upon  the  ground  of  negligence  and  unskilfulness 
in  the  construction  of  the  culvert. 

In  Hutson  v.  Mayor,  etc.,  of  New  YorTc,''  in  1851,  a  majority  of  the 
Superior  Court  of  the  city  of  New  York,  against  an  exceedingly  able 
dissenting  opinion  of  Mr.  Justice  (formerly  Vice-Chancellor)  Sandfokd, 
held  the  city  of  New  York  liable  to  an  action  for  neglect  of  a  duty 
imposed  by  a  charter  to  repair  a  highway,  and  the  decision  was  affirmed 
by  the  Court  of  Appeals.^  And  the  other  cases  referred  to  show  that 
the  same  rule  has  been  since  held  in  that  State  to  apply  both  to  cities 
and  incorporated  villages,  charged  by  their  acts  of  incorporation  with 
the  duty  of  repairing  highways. ^  The  ground  of  those  decisions  is 
that  stated  by  Selden,  J.,  in  an  opinion  which  was  approved  by  the 
Court  of  Appeals,  as  follows:  "The  surrender  by  the  government  to 
the  municipality  of  a  portion  of  its  sovereign  power,  if  accepted  by 
the  latter,  may  with  propriety  be  considered  as  affording  ample  consid- 
eration for  an  implied  undertaking  on  the  part  of  the  corporation  to 
perform  with  fidelity  the  duties  which  the  charter  imposes."!"     It  was 

1  3  N.  Y.  463.  •  Hickok  v.  Trustees  of  Plattsburgh,  15 

2  91  U.  S.  656.  Barb.  427 ;  16  N.  T.  161,  note ;  Conrad  v.  Tnia- 
8  3  N.  Y.  465.  tees  of  Ithaca,  16  N.  Y.  158;  Storrs  v.  Utica, 
<  32  N.  Y.  489,  497,  499.  17  N.  Y.  104;  Davenport  v.  Euckman,  37  N. 
6  Vbi  supra.  Y.  668;  Eequa  v.  Eochester,  45  N.  Y.  129. 

«  Ante,  p.  673.  '»  Weet  d.  Brockport,  16  N.  Y.  161, 171,  note ; 

'  5  Sandf.  289.  ante,  p.  678. 

»  9  N.  Y.  163. 
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admitted  in  that  opinion,  and  had  been  previously  decided  by  the  same 
learned  judge  in  Moray  v.  JVew/ane,!  which  does  not  appear  to  have 
been  overruled,  that  a  town  was  not  liable  to  such  an  action. 

Of  the  two  Pennsylvania  cases  cited,  the  one  was  the  case  of  a  city 
"being  in  possession  of  a  public  wharf,  exercising  exclusive  supervision 
and  control  over  it,  and  receiving  tolls  for  its  use,  and  therefore  rightly 
held  liable  to  an  action  for  special  injury  to  an  individual  in  consequence 
•of  its  neglect  to  keep  the  wharf  in  proper  condition  for  use ;  ^  in  the 
other,  a  city  which  was  bound  by  its  charter  to  keep  the  streets  in 
repair  was  held  liable  to  an  action  for  an  injury  occasioned  by  its  neg- 
lect to  do  S0.3  But,  in  Pennsylvania,  towns  and  counties  are  held  liable 
to  similar  actions.*  The  single  case  referred  to  in  Maryland  shows  that 
In  that  State,  also,  counties  are  held  to  be  so  liable.*  Where  towns  and 
■counties  are  held  liable  to  such  actions,  there  is,  of  course,  no  reason 
why  cities  should  be  exempt ;  but  the  assertion  of  such  a  liability  in 
counties  or  towns,  when  not  declared  by  statute,  is,  as  we  have  already 
seen,  and  as  is  distinctly  admitted  in  Barnes  v.  District  of  Columbia,^ 
opposed  to  the  well-settled  law. 

In  the  two  Virginia  cases  referred  to,  the  test  of  the  liability  of  a 
-municipal  corporation  is  stated  in  exact  accordance  with  the  decisions 
in  England  and  in  Massachusetts.  In  the  first  case,  it  was  said  that, 
"  where  the  authority,  though  for  the  accomplishment  of  objects  of  a 
public  nature,  and  for  the  benefit  of  the  public,  is  one  from  the  exer- 
cise of  which  the  corporation  derives  a  profit,  or  where  the  duty,  though 
■of  a  public  nature,  and  for  the  public  benefit,  may  fairly  be  presumed 
to  have  been  enjoined  upon  the  corporation  in  consideration  of  privi- 
leges granted  to  and  accepted  by  it,  the  exemption  does  not  apply ;  and 
the  reason  is,  that  in  such  cases  the  corporation  is  not  acting  merely  as 
an  agent  of  the  public,  and  with  a  view  solely  to  the  public  benefit,  but 
that  in  the  former  it  is  pursuing  its  own  interest  and  profit,  and  in 
the  latter  is  executing  a  contract  for  which  it  has  received  a  considera- 
tion." ^  In  the  second  case,  the  duties  for  breach  of  which  a  municipal 
corporation  was  said  to  be  liable  to  private  action  were  defined  as 
"  those  ministerial,  specified  duties  which  are  assumed  in  consideration 
of  the  privileges  conferred  by  their  charter."  ^  And  in  both  cases  the 
judgment  of  the  Court  of  Appeals  was  in  favor  of  the  original  defendant. 

1  8  Barb.  645.  '  Anne   Arundel  County  v.  Duckett,  20 

!  Pittsburgh  v.  Grier,  22  Pa.  St.  54.  >rrl.  468. 

»  Erie  v.  Schwingle,  22  Pa.  St.  384.  "  '.n  V-  S.  552. 

*  Dean  v.  New  Milford,  5  W^.-itts  &  S.  545 ;  '  Sawyer  v.  Corse,  17  Gratt.  230,  241. 

Humplireys   </.  Armstrong,  56   Pa.   St.  204;  »  Eiclimond  o.  Long,  17  Gratt.  375,  379. 
Bapho  V.  Moore,  68  Pa.  St.  404,  407. 
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The  decisions  in  North  Carolina  and  Alabama  appear  to  have  pro- 
ceeded upon  the  ground  that  the  corporation  had  received  a  peculiar 
benefit  in  the  special  privileges  and  immunities  granted  to  it.  la 
Meares  v.  Commissioners  of  Wilmington,'^  the  action  was  not  for  an 
injury  resulting  from  the  plaintiff's  use  of  a  defective  way  or  public 
building,  but  for  causing  the  plaintiff's  house  to  fall,  by  the  unskilful 
and  careless  cutting  down  of  the  grade  of  a  street,  for  which  no  com- 
pensation was  provided  by  the  statutes  under  which  the  work  was  done  j 
and  the  opinion  was  based  upon  the  fallacies  that  there  was  no  differ- 
ence, in  liability  to  action,  between  a  municipal  and  a  private  corpora- 
tion, and  that  the  fact  that  the  corporation  was  at  the  expense  of  making 
the  work  was  the  surest  test  by  which  to  find  out  for  whose  benefit  the 
work  was  done.  In  Smoot  v.  Mayor,  etc.,  of  Wetumplca,^  the  action 
was  for  neglect  of  a  duty  to  repair  highways,  imposed  by  special  char- 
ter, in  the  same  section  which  released  the  inhabitants  "from  working 
on  roads  and  highways  out  of  the  said  city,  and  from  patrol  duty,, 
except  under  authority  of  said  city." 

Three  Ohio  cases  are  referred  to:  Rhodes  v.  Cleveland,^  McCombs  v. 
Akron,'*  and  Western  College  v.  Cleveland.^  In  Rhodes  v.  Cleveland, 
the  report  shows  nothing  of  the  nature  of  the  suit,  except  that  it  was 
"an  action  on  the  case  for  cutting  ditches  and  watercourses  in  such  a 
manner  as  to  cause  the  water  to  overflow  and  wash  away  the  plaintiff's 
land ;  "  and  the  point  decided  was,  that  the  plaintiff  need  not  show 
that  the  corporation  acted  illegally  or  maliciously.  In  McCombs  v. 
Akron,  an  action  on  the  case  was  sustained  for  an  injury  to  the 
plaintiff' s  property  by  the  cutting  down  and  grading  of  a  street  by  a 
city,  strictly  within  the  scope  of  its  legal  authority,  and  unattended  by 
any  circumstances  of  negligence  or  malice,  —  a  conclusion  inconsistent 
with  the  decisions  of  the  Supreme  Court  of  the  United  States,  of  this, 
court,  and  of  the  courts  of  about  every  other  State  in  which  the  ques- 
tion has  arisen.  6  In  Western  College  v.  Cleveland,  the  point  decided 
was  that  a  city  whose  charter  made  it  its  "  duty  to  regulate  the  police 
of  the  city,  preserve  the  peace,  prevent  riots,  disturbances,  and  disor- 
derly assemblages,"  was  not  liable  to  an  action  for  the  destruction  of 
property  in  a  riot,  or  for  the  neglect  of  the  police-officers  in  not  pre- 
serving the  peace  and  preventing  such  destruction. 

In  Illinois,  as  shown  by  the  cases  referred  to,  incorporated  cities  are 

>  9  Ired.  L.  73.  '  12  Ohio  St.  375. 

'  24  Ala.  113.  «  Sinitli  t>.  Washington,  20  How.  135;  Cal- 

'  10  Ohio,  159.  lendei-  v.  JIarsh,  1  Pick.  418;  DiU.  on  llun. 

<  15  Ohio,  474.  Corp.,  §  783,  nole. 
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held  liable  to  actions  for  neglect  of  duties  imposed  by  their  charters  to- 
repair  highways  and  bridges ;  i  although  in  earlier  and  later  cases  in 
that  State,  cited  in  the  former  part  of  this  opinion,  counties  and  towns 
have  been  held  not  to  be  liable  under  general  laws  for  like  neglect.  In 
PeMn  V.  Newell,^  cited  for  the  present  plaintiff,  the  city  assumed  to  act 
under  a  special  statute  in  constructing,  and  taking  tolls  upon,  the  way, 
for  a  defect  in  which  it  was  held  liable ;  and  the  only  defence  made  was 
that  the  city  had  constructed  the  way  on  a  pile-bridge,  wlien  the 
authority  conferred  by  the  statute  was  to  make  an  embankment  and 
plank-road  at  the  place.  In  the  remaining  case  referred  to,  in  Illinois, 
the  court  sustained  an  action  on  the  case  against  a  city  for  negligence 
of  the  City  Council  in  failing  to  collect  an  assessment,  laid  by  way  of 
betterment  upon  estates  benefited  by  the  laying  out  of  a  street,  to- 
compensate  the  plaintiff  and  others  for  the  damages  sustained  by  them 
from  such  laying  out.^  Of  that  decision  it  is  enough  to  say  that  it  is- 
wholly  inconsistent  with  the  system  of  judicial  remedies  in  this  Com- 
monwealth. 

The  cases  in  Wisconsin  referred  to  by  Mr.  Justice  Hunt  arose  under 
statutes  similar  to  those  of  this  and  other  New  England  States,  expressly 
making  all  towns  and  cities  liable  to  actions  for  damages  for  defects  in- 
highways.*  In  Alexander  v.  Milwaukee,^  cited  on  the  plaintiff's  brief, 
the  action  was  for  consequential  damages  from  the  proper  construction 
of  a  public  work.  There  had  been  no  neglect  of  duty,  and  there  was 
held  to  be  no  liability  on  the  part  of  the  city. 

The  result  of  this  review  of  the  American  cases  may  be  summed  up 
as  follows :  There  is  no  case  in  which  the  neglect  of  a  duty  imposed  by 
general  law  upon  all  cities  and  towns  alike  has  been  held  to  sustain  aa 
action  by  a  person  injured  thereby  against  a  city,  when  it  would  not 
against  a  town.  The  only  decisions  of  the  State  courts  in  which  the 
mere  grant  by  the  legislature  of  a  city  charter  authorizing  and  requir- 
ing the  city  to  perform  certain  duties  has  been  held  sufficient  to  render 
the  city  liable  to  a  private  action  for  neglect  in  their  performance,  whei* 
a  town  would  not  be  so  liable,  are  in  New  York  since  1850,  and  in 
Illinois.  The  cases  in  the  Supreme  Court  of  the  United  States  in  which 
private  actions  have  been  sustained  against  a  city  for  neglect  of  a  duty 
imposed  upon  it  by  law,  are  of  two  classes :  First,  Those  which  arose 

»  Bro-vming   v.    Springfield,   17    lU.  143j  •»  Cook  «.  Milwaukee,  24  Wis.  270;  Ward  ». 

Springfield  v.  Le  Claire,  49  HI.  476.  Jefferson,  24  Wis.  342. 

a  26  111  320.  '  16  Wis.  247. 

»  Clayburgh  v.  Chicago,  25  111.  635. 
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under  the  peculiar  terms  of  special  charters  in  the  District  of  Colum- 
bia, as  in  Weightman  v.  Washington,  and  Barnes  v.  District  of  Columbia; 
or  in  a  Territory  of  the  United  States,  as  in  Nebraska  City  v.  Campbell. 
Second,  These  which,  as  in  Mayor,  etc. ,  of  New  York  v.  Sheffield,  and 
Chicago  City  v.  Bobbins,  arose  in  New  York  or  in  Illinois,  and  in  which 
the  general  liability  of  the  city  was  not  denied,  or  even  discussed,  and 
apparently  could  not  have  been,  consistently  with  the  rule  by  which  the 
Supreme  Court  of  the  United  States,  upon  questions  of  the  construc- 
tion and  effect  of  the  constitution  and  statutes  of  a  State,  follows  the 
latest  decisions  of  the  highest  court  of  that  State,  even  if  like  words 
have  been  differently  construed  in  other  States,  i  In  the  absence  of  such 
binding  decisions,  we  find  it  difficult  to  reconcile  the  view  that  the  mere 
acceptance  of  a  municipal  charter  is  to  be  considered  as  conferring 
«uch  a  benefit  upon  the  corporation  as  will  render  it  liable  to  a  pri- 
vate action  for  neglect  of  the  duties  thereby  imposed  upon  it,  with 
the  doctrine  that  the  purpose  of  the  creation  of  municipal  corpora- 
tions by  the  State  is  to  exercise  a  part  of  its  powers  of  govern- 
ment,—  a  doctrine  universally  recognized,  and  which  has  nowhere 
been  more  strongly  asserted  than  by  the  Supreme  Court  of  the  United 
States,  in  the  opinions  delivered  by  Mr.  Justice  Hunt  in  United  States 
V.  Railroad  Company,^  and  by  Mr.  Justice  Clifford  in  Laramie  v. 
Albany.^ 

But,  however  it  may  be  where  the  duty  in  question  is  imposed  by  the 
charter  itself,  the  examination  of  the  authorities  confirms  us  in  the  con- 
clusion that  a  duty  which  is  imposed  upon  an  incorporated  city,  not 
by  the  terms  of  its  charter,  nor  for  the  profit  of  the  corporation,  pecuni- 
arily or  otherwise,  but  upon  the  city  as  the  representative  and  agent  of 
the  public,  and  for  the  public  benefit,  and  by  a  general  law  applicable 
to  all  cities  and  towns  in  the  Commonwealth,  and  a  breach  of  which,  in 
the  case  of  a  town,  would  give  no  right  of  private  action,  is  a  duty 
owing  to  the  public  alone,  and  a  breach  thereof  by  a  city,  as  by  a 
town,  is  t6  be  redressed  by  prosecution  in  behalf  of  the  public,  and 
will  not  support  an  action  by  an  individual,  even  if  he  sustains  special 
damage  thereby;  and,  according  to  the  terms  of  the  report,  there 
must  be 

Judgment  for  the  defendant. 

»  Elmendorf  v.  Taylor,  10  Wheat.  152, 159;       burg  &  Corning  E.  R.,  20  Wall.  137;  State 
Christy  v.  Pridgeon,  i  Wall.  196;  Richmond       Eailroad-Tax  Cases,  92  U.  S.  575  615 
V.  Smith,  15  WaU.  429;  Tioga  E.  E.  o.  Bloss-  2  17  Wall.  322,  329.'         •    •       '       • 

3  92  U.  S.  307,  308." 
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NOTES. 

J  1.  Distinction  between  discretionary  and  ministerial  Acts.  —  In  at- 
tempting to  furnish  some  test  of  the  liability  or  non-liability  of  municipal  corpora- 
tions for  damages  growing  out  of  the  negligence  of  their  officers  and  agents,  the 
courts  have  drawn  a  distinction  between  those  duties  which  are  legislative '  or 
judicial^  in  their  nature,  the  exercise  of  which  is  hence  discretionary  on  the  part  of 
the  council,  or  other  board  or  officer  to  which  the  subject  is  committed,  and  those 
duties  which  are  purely  ministerial,  which  are  devolved  upon  the  corporation  by 
positive  law,  or  by  necessary  implication  from  the  acceptance  of  the  privileges 
granted  in  their  charters.  For  a  failure  to  perform  the  former  class  of  duties,  or  for 
errors  of  judgment  committed  in  their  performance,  the  corporation  is  not  respon- 
sible ;  but  it  is  responsible  for  the  damages  resulting  to  Individuals,  either  from  its 
neglect  to  perform  the  latter  class  of  duties,  or  from  its  performing  them  in  an  un- 
skilful, negligent,  or  improper  manner.^  As  to  those  matters  which  are  called  legis- 
lative they  are  not  responsible,  because  in  respect  to  them  they  are  deemed  to  exer- 
cise a  portion  of  the  delegated  sovereign  power  of  the  State,  under  the  same  immunity 
from  responsibility  to  private  actions  which  attaches  to  the  State  itself.*  Whether 
or  not  the  municipal  corporation  will  exercise  the  powers  included  in  the  former 
class  is  a  matter  of  discretion  with  the  proper  public  board  or  officer,  according  to 
their  views  of  public  necessity  or  advantage.  For  the  omission  to  exercise  such 
powers  no  action  lies,  because  this  would  transfer  the  discretion  from  the  body  to 
which  the  law  has  committed  it  to  courts  and  juries.*  Upon  this  ground,  a  city  is 
held  not  liable  for  damages  resulting  from  its  failure  to  maintain  a  suitable  fire-de- 
partment ;  *  nor  for  failing  to  supply  a  sufficient  quantity  of  water  for  the  extinguish- 
ment of  fires ; '  nor  for  the  destruction  by  its  officers,  in  pursuance  of  an  ordinance,  of 

1  Kelley  v.  Milwaukee,  18  Wis.  83;  Good-  Spraguo  v.  Worcester,  13  Gray,  193;  Emery 
rich  V.  Chicago,  20  111.  445;  Griffln  v.  New  v.  Lowell,  104  Mass.  13;  New  York  v.  Furze, 
York,  9  N.  Y.  456 ;  Dewey  v.  Detroit,  15  Mich.  3  Hill,  612 ;  Lacour  i>.  Ne w  York,  3  Duer,  406 ; 
307;  Henderson  v.  Sandefur,  11  Busb,  550;  Wilson  v.  Mayor,  1  Denio,  595;  Eastman  v. 
McCormack  v.  Patchin,  53  Mo.  33;  Macy  v.  Meredith,  36  X.  H.  284;  Shaw,  C.  J.,  in  An- 
Indianapolis,  17  Ind.  267;  Detroit  v.  Beck-  thonyu.  Adams,  1  Meto.  285;  Kobs«.  Minne- 
man,  34  Mich.  125;  Lansing  v.  Toolan,  37  apolis,  22  Minn.  159;  Simmer  v.  St.  Paul,  23 
Mich.  152;  Pontiac  v.  Carter,  32  Mich.  164;  Minn.  408;  Jones  v.  New  Haven,  34  Conn.  1; 
Carroll  v.  St.  Louis,  4  Mo.  App.  191 ;  Saxton  St.  Paul  i\  Seitz,  3  Minn.  297. 

V.  St.  Joseph,  60  Mo.  153.  *  Bennett  v.  New  Orleans,  14  La.  An.  120; 

2  WUson  V.  New  York,  1  Denio,  595;  O'Connor  d.  Pittsburgh,  18  Pa.  St.  187;  Stew- 
Kochester  White-Lead  Co.  v.  Kochester,  3  N.       art  v.  New  Orleans,  9  La.  An.  461. 

Y.  463,  ante,  p.  673;  Martin  v.  Brooklyn,  1  5  Wilson  ».  New  York,  1  Denio,  595;  Carr 

Hill,  645;   Mills  v.  Brooklyn,  32  N.  Y.  489;  i;.  Northern  Liberties,  35  Pa.  St.  324;  Kelley 

Donohue  v.  New  York,  3  Daly,  65;  Child  v.  v.  Milwaukee,  18  Wis.  83. 

Boston,  4  Allen,  41 ;  Jones  v.  New  Haven,  34  «  Wheeler  v.  Cincinnati,  19  Ohio  St.  20; 

Conn.  1;   Kavanagh  v.  Brooklyn,  38  Barb.  Brinkmeyeri;.  Evansville,  29  Ind.  187;  Patch 

232 ;  Stone  v.  Augusta,  46  Me.  127.  o.  Covington,  17  B.  Mon.  722. 

3  Stackhouse  v.  Lafayette,  26  Ind.  17;  '  Talnter  v.  AVorcester,  123  Mass.  311;  s. 
Rochester  White-Lead  Co.  v.  Kochester,  3  c,  6  Cent.  L.  J.  408.  But  a  city  has  been 
N.  Y.  463,  ante,  p.  673 ;  Mills  v.  Brooklyn,  32  held  liable  for  failing  to  repair  a  public 
N.  Y.  489;  Cole  v.  Medina,  27  Barb.  218;  Kav-  drainingmachine,  in  consequence  ol  whicli 
anagh  v.  Brooklyn,  38  Barb.  232;  Hutson  v.  the  plaintiff's  premises  were  flooded.  The 
New  York,  9  N.  Y.  163;  Leavenworth  v.  doctrine  that  a  municipal  corporation  is  not 
Casey, McCahon  (Kan.),  124;  Child  jj.  Boston,  liable  lor  the  non-enforcement  of  its  ordi- 
4  Allen  41 ;  Perry  v.  Worcester,  6  Gray,  544;  nances  does  not  apply  to  ordinances  rcquir- 
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private  property  in  order  to  prevent  the  apread  of  a  conflagration; '  nor  for  the  loss 
of  property  destroyed  by  mobs ;  ^  nor  for  injuries  by  disorderly  persons  on  its  high- 
ways ; '  nor  for  failing  to  pass  certain  police  ordinances,  —  such  as  an  ordinance  pro- 
hibiting swine  from  running  at  large ;  *  nor  for  failing  to  execute  such  an  ordinance ; " 
nor  for  failing  to  execute  an  ordinance  requiring  it  to  plat  and  establish  the  grade  of 
a  city ;  *  nor  for  failing  to  maintain  a  given  number  of  officers  in  a  particular  depart- 
ment of  its  government ; '  nor  for  licensing  an  auctioneer  without  taking  the  bond 
required  by  law.'  An  ordinance  of  a  city  corporation  directing  the  construction  of  a 
public  work,  within  the  general  scope  of  its  powers,  is  held  to  be  a  judicial  act ;  but 
the  prosecution  of  the  work  is  ministerial  in  its  character,  and  the  corporation  must, 
therefore,  see  that  it  is  done  in  a  safe  and  skilful  manner,  or  pay  resulting  damages.' 
Stated  in  another  way,  it  is  optional  with  such  a  corporation  whether  or  not  it  will 
exercise  its  power  to  open,  improve,  or  grade  a  certain  street,  highway,  or  sidewalk ;  i" 
or  dig  a  certain  sewer; "  or  build  a  certain  bridge,  or  construct  a  certain  culvert;  "^  or 
plant  certain  shade-trees ; "  or  light  a  certain  street  or  bridge ;  '*  or  erect  a  certain  public 
building,  or  certain  water-works, ^^  or  a  certain  wharf,  for  the  purpose  of  increasing  its 
revenue  by  collecting  tolls  from  vessels ;  or  for  failing  to  clear  its  harbor  of  obstruc- 


ing  abutting  property- owners  to  keep  the 
sidewalks  safe  and  free  from  obstructions. 
For  the  non-enforcement  of  such  an  ordi- 
nance the  city  is  answerable  to  any  person 
injured.  Eeinhard  ».  New  York,  2  Daly,  243 ; 
post,  §  2. 

1  White  V.  Charleston,  2  Hill  (S.  C),  571. 

2  Western  College  v.  Cleveland,  12  Ohio 
St.  375;  Prather  v,  Lexington,  13  B.  Mon. 
659;  Howe  i>.  New  Orleans,  12  La.  An.  481; 
Martin  v.  Brooklyn,  1  Hill,  545 ;  Buttrick  v, 
Lowell,  1  Allen,  172. 

s  Campbell's  Administrati'ix  v.  Mont- 
gomery, 63  Ala.  627;  Boyland  v.  New  York, 
1  Sandf.  S.  0.  27;  Shepherd  v.  Chelsea,  i 
Allen,  113. 

*  Kelley  v.  Milwaukee,  18  Wis.  83. 

'  Levy  V.  New  York,  1  Sandf.  S.  C.  465; 
Davis  V.  Montgomery,  51  Ala.  139.  In  this 
latter  case  it  was  ruled  that  an  action  on  the 
case  would  not  lie  against  a  municipal  cor- 
poration to  recover  damages  for  the  destruc- 
tion of  a  house,  which  accidentally  took  Are 
from  Uie  operation  ol  a  steam-engine  used 
by  the  proprietor  of  an  adjoining  lot,  al- 
though the  working  of  the  engine  might 
have  been  abated  as  a  nuisance  under  the 
charter  and  ordinances  of  the  corporation, 
and  the  corporate  authorities  had  been  noti- 
fled  of  its  dangerous  character,  and  had 
failed  to  abate  it. 

6  Schattner  v.  Kansas  City,  63  Mo.  162. 

'  Griffin  v.  New  York,  9  N.  Y.  456;  Dewey 
V.  Detroit,  15  Mich.  307,  313. 

«  Fowle  V.  Alexandria,  3  Pet.  398.  But  it 
has  been  held  that  if  a  municipal  corpora- 
tion, through  its  recorder,  grants  to  a  lunatic 
a,  license  to  carry  on  the  business  of  a  drug- 


gist, it  will  be  liable  to  a  private  person  for 
any  damage  done  by  such  lunatic  when  so 
acting.  The  act  of  the  recorder  is  a  minis- 
terial act,  for  which  the  city  is  responsible. 
Cole  II.  Nashville,  4  Sneed  (Tenn.),  162. 

'  Rochester  White-Lead  Co.  u.  Rochester, 
3  N.  Y.  463,  ante,  p.  673 ;  Kobs  v.  Minneapolis, 
22  Minn.  159.  The  act  of  county  commis- 
sioners in  Maine  in  laying  out  a  road  is  a 
judicial  act,  but  the  act  of  a  city  in  con- 
structing it,  and  in  the  erection  of  a  bridge 
therein,  is  ministerial,  and  the  city  is  liable 
for  damages  in  constructing  it,  in  the  same 
manner  as  individuals  would  be.  Stone  v. 
Augusta,  46  Me.  127. 

">  Hughes  V.  Baltimore,  Taney's  Dec.  243 ; 
McDonough  v.  Virginia  City,  6  Nev.  90;  Au- 
rora V.  Pulf  er,  66  III.  270 ;  Chicago  v.  Martin, 
49  111.  241;  Hines  v.  Lockport,  50  N.  Y.  236 
(affirming  6  Lans.  16) ;  Joliet  v.  Verley,  35 
111.  58;  Lindholm  v.  St.  Paul,  19  Minn.  246; 
Henderson  v.  Sandef  ur,  11  Bush,  560. 

"  Mills  I,.  Brooklyn,  32  N.  Y.  489;  New 
York  V.  Furze,  3  Hill,  612;  Child  v.  Boston,  4 
Allen,  41 ;  Thurston  v.  St.  Joseph,  51  Mo.  510 ; 
Steinmeyer  v.  St.  Louis,  3  Mo.  App.  256; 
Union  e.  Durkes,  38  N.  J.  L.  21;  Barton  v. 
Syracuse,  37  Barb.  292  (affirmed  36  N.  Y.  64) ; 
Montgomery  v.  Gilmer,  33  Ala.  116;  Mc- 
Gregor V.  Boyle,  34  Iowa,  268.  Contra,  Barry 
V.  Lowell,  8  Allen,  127. 

'2  Rochester  White-Lead  Co.  v.  Rochester, 
8  N.  Y.  463;  Carr  v.  Northern  Liberties,  35 
Pa.  St.  324. 

1=  See  Jones  v.  New  Haven,  34  Conn.  1. 

"  Freeportu.  Isbell,  83  III.  440. 

'5  Bailey  v.  New  York,  3  HUl,  631  (affirmed 
2  Denio,  433),  ante,  p.  652. 
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lions ; '  and  it  is  not  liable  to  a  private  action  for  the  non-exercise  of  such  powers, 
however  much  private  interests  may  suffer  from  it.'  But  if  it  undertakes  to 
open,  improve,  or  grade  the  highway,  street,  or  sidewalk,'  dig  the  sewer*  or 
drain,^  build  the  bridge,'  construct  the  culvert,'  open  the  park,  plant  the  shade- 
trees,^  light  the  street  or  bridge,'  erect  the  public  building, '"  or  water-works,^'  or 


1  Goodrioh  v.  Chicago,  20  111.  445. 

-  Where  a  city  has  condemned  land  lor  a 
public  work,  and  the  damages  have  been 
assessed,  and  the  work  has  been  afterwards 
abandoned,  the  city  will  not  be  liable  lor 
the  damage  to  the  proprietor  whose  land 
has  been  thus  condemned  and  not  paid  tor, 
unless  unreasonable  delay  has  intervened 
(Graff  V.  Baltimore,  10  Md.  544),  in  which 
case  it  will  be  liable.  Norris  v.  Baltimore, 
44Md.  598;  Black  v.  Baltimore,  7  Reporter, 
398.  See  also  McCleUan  v.  Graves,  19  Md. 
351. 

3  Leavenworth  «.  Casey,  McCahon  (Kan.), 
124;  Weet  u.  Brockport,  16  N.  Y.  161,  note; 
McDonough  U.Virginia  City,  6  Nev.  90 ;  Allen- 
town  V.  Kramer,  73  Pa.  St.  406;  Clemenoe  v. 
Auburn,  66  N.  T.  334  (affirming  4  Hun,  386) ; 
St.  Paul  V.  Seitz,  3  Minn.  297 ;  Milwaukee  v. 
Bavis,  6  Wis.  377.  Contra.  Cole  v.  Medina, 
27  Barb.  218 ;  Peck  v.  Batavia,  32  Barb.  634. 

*  New  York  v.  Furze,  3  Hill,  612 ;  Donohue 
II.  New  York.  3  Daly,  65 ;  Mills  d.  Brooklyn, 
32  N.  Y.  489;  Clark  v.  Peckham,  9  E.  I.  455; 
Lloyd  v.  New  York,  6  N.  Y.  369;  Barton  v. 
Syracuse,  36  N.  Y.  64 ;  Richardson  v.  Boston, 
19  How.  263 ;  Harper  v.  Milwaukee,  30  Wis. 
365 ;  Delmonico  v.  New  York,  1  Sandf.  S.  O. 
222;  Leavenworth  jj. Casey,  McCahon  (Kan.), 
124;  ChUd  V.  Boston,  4  Allen,  41;  O'Brien  v. 
St.  Paul,  18  Minn.  176;  Simmer  v.  St.  Paul,  23 
Minn.  408  Lewenthal  v.  New  York,  61  Barb. 
511 ;  Emery  u.  1  jO well,  104  Mass.  13 ;  Murphy 
■<,. Lowell,  124  Mass.  564;  Merrifleld  U.Wor- 
cester, 110  Mass.  216 ;  Thurston  v.  St.  Joseph, 
61  Mo.  510  (overruling,  it  seems,  St.  Louis  v. 
Gnmo,  12  Mo.  414;  Taylor  v.  St.  Louis,  14  Mo. 
20,  and  Hoifman  v.  St.  Louis,  16  Mo.  651) ; 
Barton  v.  Syracuse,  37  Barb.  292  (affirmed 
in  36  N.  Y.  54) ;  McCarthy  v.  Syracuse,  46  N. 
Y.  194;  Nims  v.  Troy,  3  N.  Y.  S.  0.  (T.  &  C.) 

5  (affirmed  69  N.  Y.  600);  Eowe  v.  Ports- 
mouth, 66  N.  H.  291;  Van  Pelt  v.  Davenport, 
43  Iowa,  308,  813;  Detroit  v.  Corey,  9  Mich. 
165;  Logansportu.  Wright,  25  Ind.  512;  Ross 
V.  Madison,  1  Ind.  281;  Fairr.  Philadelphia, 

6  Phila.  Week.  Notes,  534;  19  Alb.  L.  J.  341; 
Montgomery  v.  Gilmer,  33  Ala.  116.  But, 
having  built  the  sewer,  it  will  not  be  liable 
to  pay  damages  merely  because  it  is  not 
sufficient  for  the  purpose  intended.  Carr  v. 
Northern  Liberties,  35  Pa.  St.  234. 

6  Kobs  V.  Minneapolis,  22  Minn.  159;  Gil- 
man  V.  Laoonia,  55  N.  H.  130. 


•  Perry  v.  Worcester,  6  Gray,  544 ;  Sprague 
V.  Worcester,  13  Gray,  193;  Lawrence  v. 
Faivhav-en,  5  Gray,  110;  Conrad  v.  Ithaca,  16 
N.  Y.  158;  Stone  v.  Augusta,  46  Me.  127.  See 
Wheeler  v.  Worcester,  10  Allen,  591. 

'  Rochester  White-Lead  Co.  v.  Rochester, 
3  N.  Y.  463,  ante,  p.  673;  Damour  v.  Lyons,  44 
Iowa,  276;  Wallace  ■;.  Muscatine,  4  Greene 
(Iowa),  373;  Parker  v.  Lowell,  11  Gray,  853. 
See  Van  Pelt  v.  Davenport,  42  Iowa,  808. 
Or  adopt  one  constructed  by  a  railway  com- 
pany. Indianapolis  v.  Lawyer,  88  Ind.  348 ; 
Ross  V.  Clinton,  46  Iowa,  606.  Contra,  Estes 
V.  China,  56  Me.  407. 

'  Jones  V.  New  Haven,  34  Conn.  1. 

»  Freeport  v.  Isbell,  83  lU.  440;  Chicago  v. 
Powers,  42  111.  169. 

i»  Chicago  V.  0'Brennan,65Ill.  160;  Floriu. 
St.  Louis,  3  Mo.  App.  281.  See  Baltimore  v. 
Brannan,  14  Md.  227.  Contra,  Hill  v.  Boston, 
122  Mass.  844,  ante,  p.  698;  Eastman  v.  Mere- 
dith, 36  N.  H.  284;  Hamilton  County  v.  Mig- 
hels,  7  Ohio  St.  109.  The  city  of  New  York  is 
not  liable  lor  the  non-repair  of  one  of  its 
public- school  buildings,  for  the  board  of 
education  is  not  its  officer.  Terry  v.  New 
York,  8  Bosw.  504.  [Sed  quare.  See  BaUey 
V.  New  York,  ante,  p.  652.] 

n  Wilson  v.  New  Bedford,  10  Mass.  261; 
Bailey  v.  New  York,  8  Hill,  531  (affirmed  on 
appeal,  2  Denio,  483,  ante,  p.  652) ;  Phila- 
delphia V.  Collins,  68  Pa.  St.  106;  Philadel- 
phia V.  Gilmartin,  71  Pa.  St.  140;  Scott  v. 
Manchester,  1  Hurl.  &  N.  59;  ».  c,  2  Hurl. 
&  N.  204.  But  this  does  not  make  the  city 
liable  for  the  non-repair  of  lateral  ser- 
vice-pipes inserted  in  the  mains  by  private 
individuals  at  their  own  cost  and  risk. 
Terry  v.  New  York,  8  Bosw.  604.  Nor  is 
the  city  liable  lor  the  negligence  of  a 
licensed  plumber  in  leaving  an  unguarded 
excavation  in  the  street,  while  engaged 
in  connecting  service-pipes  leading  to  a 
private  house  with  one  of  its  water- 
mains  in  the  street,  unless  it  had  notice  of 
the  excavation.  Such  a  person  is  not  the 
servant  of  the  city.  Dorlon  v.  Brooklyn,  46 
Barb.  604.  The  water-commissioners  of 
Erie,  Pennsylvania,  are  an  independent 
board,  and  the  city  is  not  liable  for  their 
negligence.  Ashby  v.  Erie,  85  Pa.  St.  286. 
But  the  water-commissioners  of  Providence, 
Rhode  Island,  arc  agents  of  the  city,  and 
the  city  is   liable  for  an  injury  happening 
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wharf.i  or  pier,^  or  dock,'  and  its  officers  and  agents  do  the  work  negligently  or  un- 
skilfully, or  negligently  suffer  it  to  get  out  of  repair,  and  in  consequence  of  such 
negligence  or  unskilfulness,  and  not  in  consequence  of  the  mere  fact  that  the  work 
is  done,  damage  accrues  to  a  private  person,  he  may  maintain  an  action  against  the 
city  therefor. 

5  2.  Distinction  between  Acts  done  in  its  public  or  political,  and  Acts 
done  in  its  private,  Capacity.  —  A  frequent  expression  of  this  doctrine  is,  that 
no  private  action  will  lie  against  a  municipal  corporation  for  damages  sustained  in 
consequence  of  its  neglect  to  perform  a  ■public  or  governmental  duty,*'  whereas  it  is 
civilly  liable  for  damages  resulting  from  acts  done  in  what  is  frequently  termed  its 
private  character,  —  that  is,  in  the  management  of  property  and  rights  which  it  has 
voluntarily  assumed  for  its  own  advantage  or  profit  as  a  corporation,  although  enuring 
ultimately  to  the  benefit  of  its  citizens.  Upon  this  ground,  an  action  has  been  denied 
a  citizen  against  the  town  for  an  injury  sustained  through  the  want  of  repair  of  the 
public  town-house,  while  attending  a  town-meeting  therein ;  ^  for  an  injury  to  a  child, 
in  consequence  of  a  dangerous  excavation  in  a  school-house  yard,^  and,  in  another 
case,  in  consequence  of  a  defect  in  the  construction  of  the  school-house  itself.'  But 
under  this  rule  a  city  has  been  held  liable  for  an  injury  sustained  by  the  plaintiff  fall- 
ing into  a  dangerous  excavation  on  the  grounds  of  a  city  building,  used  in  part  for 
municipal  purposes  and  in  part  rented  to  private  persons ;  *  for  the  sinking  of  a  vessel, 
in  consequence  of  the  city  negligently  permitting  an  iron  cylinder  to  remain  concealed 
under  water  upon  one  of  its  wharves ; '  for  the  loss  of  a  horse,  arising  from  the  non- 
repair of  a  wharf  for  the  use  of  which  it  receives  tolls ; '"  for  the  negligence  of  persons 
employed  by  the  officers  of  the  corporation  in  the  repair  of  its  public  sewers ;  "  and  for 
injuries  from  the  breaking  away  of  a  dam  connected  with  its  water-works.'^  The  same 
rule  shields  municipal  corporations  from  civil  actions  for  injuries  resulting  from  the 
torts  of  its  police-officers ;  ^  or  its  health-officers,  in  the  enforcement  of  quarantine  regu- 

through  the  negligence  ol  their  employees.  ^  Garrison  v.  New  York,  5  Bosw.  497. 

Aldrieh  v.  Tripp,  11  R.  I.  141.    A  city  is  not  3  Kennedy  v.  New  York,  73  N.  Y.  865. 

liable  in  civil  damages  for  failure  to  supply  ■•  Sussex  County  u.  Strader,  18  N.  J.  L.  108 ; 

a  euillcient  quantity  of  water  for  the  extin-  Cooley  v.  Essex,  27  N.  J.  L.  415;  Livermore 

guishment  of  fires.    Tainter  v.  Worcester,  v.  Camden,  31  N.  J.  L.  507;  s.  c,  29  N.  J.  L. 

123  Mass.  311;  ».  c,  6  Cent.  L.  J.  408.    Nor  246;  Pray  v.  Jersey  City,  32  N.  J.  L.  394; 

lor  permitting  a  reservoir  constructed  for  Union  v.  Durkes,38  N.  J.  L.  21;  Bichmond 

that  purpose  to  get  out  of  repair,  whereby,  v.  Long,  17  Gratt.  375. 

a  fire  having  occurred  near  it,  buildings  ^  Eastman  v.  Meredith,  36  N.  H.  284.    For 

were  burned  which  might  otherwise  have  the  same  result,  see  Hamilton  County  v. 

been  saved.     Grant  v.  Erie,  69  Pa.  St.  420.  Mighels,  7  Ohio  St.  109. 

A  railroad  company  hasbeenheld  not  liable  «  Bigelow  v.  Randolph,  14  Gray,  543. 

for  filling  up  a  portion  of  a  river  fronting  a  '  Hill  v.  Boston,  122  Mass.  344;  ante,  p.69S. 

town,  in  consequence  of  which  the  water  s  Oliver  v.  Worcester,  102  Mass.  489. 

was  removed  so  far  from  a  certain  house  i  Memphis  v.  Kimbrough,  12  Heisk.  133. 

that  thefive-department  could  not  get  water  See  ante,  p.  316. 

to  it  to  extinguish  a  fire  which  accidentally  w  Maoauley  v.  New  York,  67  N.  Y.  602. 

broke  out  in  it;  the  damages  were  too  re-  n  Lloyd  v.  New  York,  5  N.  Y.  369. 

mote.    Bosch  v.  The  Burlington,  etc.,  K.  Co.,  12  Bailey  v.  New  York,  arUe,  p.  653. 

44  Iowa,  402.  13  Stewart  v.  New  Orleans,  9  La.  An.  461; 

1  Pittsburgh  v.  Grier,  22  Pa.  St.  54 ;  Max-  Buttrick  v.  Lowell,  1  Allen,  172 ;  Pollack's 

well «.  The  City,  7  Phila.  137 ;  Taylor  «.  Ne w  Administrator  v.  Louisville,  6  Cent.  L.  J.  120 ; 

York,  4  E.  D.  Smith,  559 ;  McGuiness  v.  New  Dargan  v.  Mobile,  31  Ala.  469 ;  2  Dill,  on  Mun. 

York,  62  How.  Pr.  450;  Memphis  v.  Kim-  Corp.,  §  773.     Con<ro,  Wilde  «.  New  Orleans, 

brough,    13  Heist.  133.      See    Buckbee    v.  13  La.  An.  15;  Johnson  w.  Municipality  No. 

Brown,  21  Wend.  110 ;  The  People  v.  Albany,  1, 5  La.  An.  100.    If  a  city  ordinance  confers 

H  Wend.  544.  power  on  police-officers  to  direct  omnibus- 
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lations ; '  or  of  the  officers  and  members  of  its  fire-department ;  ^  or  of  its  employees  in 
charge  of  one  of  its  hospitals,  for  negligently  permitting  a  slave  to  escape,  so  that  he 
dies ; '  or  from  the  failure  of  its  mayor  and  aldermen  to  take  due  bonds  of  an  auctioneer 
whom  it  has  licensed  to  do  business,  so  that  a  customer  who  had  been  defrauded  by 
him  is  without  remedy ;  *  or  from  the  conduct  of  a  field-driver  whose  office  it  is  to- 
impound  cattle,  so  that  it  is  not  bound  to  pay  the  expense  of  a  lawsuit  defended  by 
him,  growing  out  of  his  official  acts.^  Nor  is  New  York  City  liable  for  the  negligence 
of  an  employee  of  its  commissioners  of  public  charities.*  Upon  the  same  ground, 
the  courts  of  New  England  have  declared  their  towns  not  liable  at  common  law  for 
damages  resulting  from  the  failure  to  repair  their  highways  and  bridges ; '  and,  upon 
the  same  ground,  the  courts  of  New  Jersey  extended  a  similar  immunity  to  their 
boards  of  chosen  freeholders,*  to  their  townships,'  and  even  to  a  (presumably)  char- 
tered city.i"  But  this,  as  we  shall  see,  is  contrary  to  the  doctrine  which  prevails  in 
most  of  the  States.'^ 

?  3.  Distinction  between  Errors  in  the  Plan  and  Execution  of  Public 
Works.  — The  rule  that  a  municipal  corporation  is  not  liable  for  errors  of  judgment 
in  matters  where  its  officers  act  judicially  has  given  rise  to  a  distinction,  as  to  its 
liability,  between  the  defective  plan  and  the  defective  execution  of  a  public  work.  If 
the  plan  of  a  public  work  is  so  defective  that  I  am  thereby  damaged,  I  can  recover 
nothing,  because  the  plan  was  in  the  nature  of  a  judicial  act.'^    Thus,  if  a  sewer  is  so 


drivers,  leaviDg  the  latter  no  choice  but  to 
obey  the  officer's  order,  and  if,  in  executing 
such  order  with  ordinary  prudence  and 
skill,  a  personal  injury  is  inflicted,  neither 
the  driver  nor  his  employer  can  be  held 
liable  in  damages  for  the  injury.  Kolb  v. 
O'Brien,  86  111.  210.  The  fact  that  the  city 
appeared,  by  its  solicitor,  to  defend  an  action 
brought  against  it  for  an  assault  and  battery 
by  one  of  its  police-officers  does  not  amount 
to  a  ratification  of  the  act,  so  as  to  malie  it 
liable.    Buttriok  v.  Lowell,  1  Allen,  172. 

1  Mitchell  V.  Eockland,  41  Me.  363;  45  Me. 
490 ;  52  Me.  118. 

2  Hafford  w.  New  Bedford,  16  Gray,  297; 
Heller  w.  Sedalia,  53  Mo.  159;  Smith  o. 
Rochester,  19  Alb.  L.  J.  455  (N.  T.  Ct.  App. 
1879);  O'Meara  u.  New  York,  1  Daly,  425; 
Fisher  v.  Boston,  104  Mass.  87;  'Woolbridge 
V.  New  York,  49  How.  Pr.  67;  Van  Wert  v. 
Brooklyn,  28  How.  Pr.  451 ;  Torbush  v.  Nor- 
wich, 38  Conn.  225;  Jewett  v.  New  Haven, 
38  Conn.  368;  Greenwood  v.  Louisville,  13 
Bush,  226;  Hayes  v.  Oshkosh,  33  Wis.  314. 
But  the  Metropolitan  Fire-Department  of 
New  Y'ork,  as  an  independent  corporation, 
has  been  held  liable  for  the  negligence  of 
its  agents.  Clarissey  v.  Metropolitan  Fire- 
Department,  1  Sweeny,  224. 

3  Richmond  v.  Long,  17  Gratt.  375. 
<  Fowle  V.  Alexandria,  3  Pet.  398. 

^  Vincent  v.  Nantucket,  13  Cusli.  103. 

«  Maximilian  v.  New  York,  62  X.  Y.  160 


(affirming  2  Hun,  263).  But  where  the  jaU 
officers  of  a  municipality  so  neglected  a 
runaway  slave,  whom  they  had  arrested  and 
confined,  that  he  died,  the  municipality  was 
held  liable  to  his  owner  for  his  value.  John- 
son V.  Municipality  No.  1,  5  La.  An.  100. 

I  Hardy  o.  Keene,  52  N.  H.  370 ;  Ball  v. 
Winchester,  32  N.  H.  435 ;  ante,  p.  620. 

8  But  this  has  been  repealed  by  statute; 
ante,  p.  620. 

»  Callahan  v.  Morris,  32  N.  J.  L.  161. 

10  Pray  v.  Jersey  City,  32  N.  J.  L.  394. 

"  The  idea  of  non-liability  at  common 
law  of  municipal  corporations  to  civil  ac- 
tions, adopted  by  the  courts  of  New  Eng- 
land and  New  Jersey,  was  followed  in 
Michigan  (Detroit  v.  Blackeby,  21  Mich. 
84),  a  very  able  judge  dissenting,  and  has 
lately  been  transplanted  into  Texas.  Nava- 
sota  V.  Pearce,  46  Texas,  525.  It  is  painful 
to  see  an  idea  destitute  of  any  trace  of  jus- 
tice, which  means  no  more  nor  less  than 
that  one  member  of  a  community  may  be 
damnified,  without  redress,  for  the  ease, 
convenience,  or  profit  of  the  rest,  adopted 
by  the  judiciary  of  a  young  State,  whose 
early  jurisprudence  received  a,  generous 
leaven  from  the  civil  law. 

12  Child  V.  Boston,  4  Allen,  41;  Darling  v. 
Bangor,  68  Me.  112;  Merrifield  v.  Worcester, 
110  Mass.  216 ;  Marquette  v.  Cleai-y,  37  Mich. 
296;  Lansing  t).  Toolan,  37  Mich.  152;  Detroit 
V.  Beokman,  34  Mich.  125. 
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defectively  planned  that  the  water  backs  up  and  floods  my  land  or  my  cellar; '  if  I 
am  injured  by  stepping  from  one  sidewalk  to  another,  in  consequence  of  their  being 
planned  so  as  not  to  meet  on  the  level ;  or  by  falling  down  an  embankment,  in  con- 
sequence of  the  city  having  "planned"*  that  there  should  be  no  railing  to  guard 
travellers  from  driving  over  the  precipice  at  night,'  I  cannot  recover  damages. 
But  the  rule  is  otherwise  if  the  flooding  of  my  cellar  resulted  from  the  sewer  being 
negligently  constructed ;  *  or  if  the  direct  effect  of  the  act  done  by  the  municipal  cor- 
poration was  to  throw  water  upon  my  premises ;  *  or  if  the  dangerous  places  in  the 
iighway  had  become  unguarded,  by  means  of  the  railing  originally  placed  there 
having  been  destroyed  by  an  accident,  or  by  a  trespasser.^  This  distinction  is  repug- 
nant to  justice,  is  destitute  of  any  solid  foundation  in  reason,  has  been  lately  ques- 
tioned by  an  authoritative  court,'  has  constantly  been  disregarded  by  others,'  and  has 
lately  received  at  the  hands  of  another  eminent  court  an  application  so  extraordinary 
that  it  is  not  likely  to  gain  in  favor.' 


1  Child  V.  Boston,  i  Alien,  41;  Darling  v. 
Bangor,  68  Me.  112 ;  Van  Pelt  v.  Davenport, 
42  Iowa,  308. 

-  Marquette  v.  Cleary,  37  Mich.  296. 

8  Detroit  v.  Beckman,  34  Micli.  125.  Con- 
tra, on  similar  facts,  Cliicago  v.  Gallaglier, 
44  III.  295 ;  Prideaux  v.  Mineral  Point,  43  Wis. 
B13;  s.  c,  6  Cent.  L.  J.  428. 

<  Child  V.  Boston,  4  Allen,  41. 

6  Darling  v.  Bangor,  68  Me.  112.  Bat  the 
rule  is  different  in  some  States  as  to  surf ace- 
water.    Post,  §  10. 

6  Post,  §  12,  suhsect.  7. 

'  Clemence  v.  Auburn,  66  N.  Y.  334.  But 
see  Eochester  White-Lead  Co.  v.  Eochester, 
3  N.  Y.  463,  ante,  p.  673;  Llofd  v.  New  York, 
S  N.  Y.  369. 

8  Dayton  v.  Pease,  4  Ohio  St.  80 ;  Chicago 
V.  Langlass,  66  111.  361 ;  Prideaux  v.  Mineral 
Point,  43  Wis.  513;  s.  c,  6  Cent.  L.  J.  428; 
Chicago  V.  Gallagher,  44  111.  295.  In  Prideaux 
V.  Mineral  Point,  supra,  a  city  raised  an 
embanlcment  to  conduct  one  of  its  streets 
across  a  depression.  It  was  held  liable  in 
damages  for  failing  to  erect  a  barrier  to  pre- 
vent a  traveller  from  going  down  the  em- 
bankment, and  evidence  that  "  the  authori- 
ties of  the  city,  upon  actual  view,  were  sat- 
isfied with  the  condition  of  the  highway," 
was  held  clearly  inadmissible. 

'  Lansing  v.  Toolan,  37  Mich.  152.  In  this 
case,  a  contractor  of  a  city,  in  making  a  wing 
to  a  bridge,  dug  a  ditch  across  a  street  to 
conduct  the  water  away  from  his  work.  He 
bridged  it  only  with  a  planking  sixteen  feet 
wide.  A  traveller  drove  into  it  in  the  night- 
time, and  was  Injured.  The  city  was  held  not 
liable,  for  the  reasons  given  in  the  preceding 
case.  It  is  perceived  that,  under  the  doc- 
trine of  this  case,  if  the  city,  in  such  a  case 
as  Memphis  v.  Lasser,  9  Humph.  757,  had 


planned  that  the  cistern  constructed  in  the 
public  street  should  be  constructed  without 
a  cover,  and  a  traveller,  knowing  nothing 
about  it,  should  fall  into  it  in  the  night-time 
and  get  drowned,  the  city  would  not  be 
liable ;  but  if  it  should  be  constructed  with 
a  cover,  and  a  contractor  of  the  city  should 
negligently  leave  the  cover  off,  the  rule 
might  be  different.  Detroit  v.  Corey,  9  Mich. 
195.  Such  a  distinction  shocks  the  con- 
science, and  is  without  support  in  reason. 
The  meaning  of  the  rule  obviously  is,  that  if 
the  city  commits  an  error  of  judgment  in 
grading  (for  example)  a  street  on  a  level  too 
high  or  too  low;  in  giving  a  sewer  an  insuf- 
ficient incline,  or  in  making  it  too  small  to 
carry  off  the  intended  volume  of  water ;  or 
in  making  a  reservoir  of  insufficient  capac- 
ity to  accommodate  its  citizens  with  water, 
it  will  not  be  liable  for  any  resulting  dam- 
ages. We  presume  it  has  not  been  generally 
understood  as  authorizing  a  city  to  maintain 
in  its  streets  a  dangerous  excavation,  which, 
if  maintained  by  an  individual,  would  be 
a  public  nuisance.  Ante,  §  6;  post,  §  12. 
The  Supreme  Court  of  Iowa  has  placed  the 
rule  on  grounds  less  objectionable.  In  the 
view  of  that  court,  if  the  city  employs  a 
competent  engineer,  and  he,  in  good  faith, 
but  by  mistake,  plans  a  culvert  insuflcient 
in  size  to  carry  off  the  drainage  which  must 
flow  into  it,  the  city  will  not  be  responsible 
for  any  resulting  damage  to  a  property- 
holder;  but  if  the  city,  by  projecting  its 
street  across  a  ravine,  renders  a  culvert  nec- 
essary in  order  to  prevent  water  from  there- 
by accumulating  upon  the  land  of  adjacent 
owners,  it  is  bound  to  construct  such  a  cul- 
vert, and  to  exercise  reasonable  care  and 
skill  in  its  construction.  Van  Pelt  v.  Daven- 
port,  42   Iowa,   308.     So,   if  a   sewer  was 
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?  4.  Non-Uability  for  ultra  vires  Acta.' — ^If  an  act  from  which  an  injury 
results  be  wholly  beyond  the  powers  conferred  on  a  municipal  corporation,  the  latter 
cannot  be  held  responsible  in  damages  for  the  doing  of  it.'  Thus,  where  the  select- 
men of  a  town,  without  a  corporate  vote,  erected  an  embankment  some  distance  from 
the  highway,  for  the  purpose  of  turning  all  the  waters  of  a  stream  into  one  channel, 
to  obviate  the  necessity  of  building  more  than  one  bridge,  the  town  was  not  liable  in 
damages  to  a  land-owner  whose  land  was  flooded  thereby.'  So,  where  the  officers  and 
agents  of  a  corporation  assumed  to  build  a  bridge,  under  authority  of  a  statute  not 
constitutionally  passed  for  want  of  a  two-thirds  vote,  and,  in  consequence  of  its  neg- 
ligent construction,  the  bridge  fell,  the  corporation  was  not  liable  to  a  person  thereby 
sustaining  injury.*  But  this  rule  is  not  of  strict  application.  If  it  were,  it  would 
clothe  municipal  corporations  with  an  absolute  immunity  from  civil  responsibility 
for  wrongs ;  for,  strictly  speaking,  a  municipal  corporation  is  never  empowered  by 
the  legislature  to  commit  a  wrong.  When,  therefore,  a  wrong  is  committed  by  the 
agents  through  which  it  is  always  obliged  to  act,  it  is  not  in  strictness  a  corporate 
act,  but  a  private  wrong  of  the  agent.  This  doctrine  was  formerly  applied  to  private 
corporations  by  the  refined  reasoning  of  some  of  the  English  judges ;  hut  it  was 
found  that  it  would  be  so  subversive  of  popular  right  that  it  has  been  overborne  by 
considerations  of  public  policy,  almost  wholly  as  to  private,  and  to  a  great  extent  as 
to  municipal,  corporations.  Accordingly,  if  the  act  complained  of  be  within  the 
scope  of  the  corporate  powers,  and  be  authorized  by  the  municipal  officers  invested 
with  jurisdiction  to  act  upon  the  subject,  or  be  afterwards  ratified  by  the  corporation, 
even  impliedly,  a  liability  will  arise  in  like  manner  as  if  the  act  had  been  done  by  an 
individual.^  A  mere  technical  departure  from  the  mode  in  which  a  power  is  directed 
to  be  exercised  will  not,  in  such  a  case,  discharge  the  corporation.' 

?  6.  Application  of  the  Doctrine  of  Respondeat  Superior  to  Municipal 
Corporations.  — Upon  grounds  already  stated,'  courts  have  frequently  denied  the 
liability  of  municipal  corporations  for  acts  of  their  officers  pertaining  to  public  mat- 
ters. In  such  cases  the  officer  is  looked  upon,  not  as  a  servant  of  the  corporation, 
but  as  a  public  officer,  responsible  directly  to  the  laws.*  Within  this  category  fall 
police-officers,'  health-officers,"  and,  by  a  late  decision,  the  commissioners  of  public 

properly   constructed,    and    was   snfflcient  Thayer ».  Boston,  19f Pick.  511;  Lee  v.  Sandy 

for  its  purposes  when  constructed,  the  city  Hill,  40  N.  T.  442. 

will  not  be  liable  for  the  damages  by  reason  «  Schumacher  v.  St.  Louis,  S  Mo.  App.  299; 

of  the  fact  that  by  subsequent  grading  and  Pekin  v.  Newell,  26  lU.  320. 

changes  it  becomes  incapable  of  discharg-  '  Ante,  §  2. 

ing  an  increased  volume  of  water  which  s  Maximilian  v.  New  York,  62  N.  T.  160 

flows  into  it.    Steinmeyer  v.  St.  Louis,  3  Mo.  (affirming  2  Hun,  263) ;  Detroit  v.  Blaokeby, 

App.  256.  21  Mich.  84  (Cooley,  J.,  dissenting) ;  Barney 

1  As  to  non-liability  for  acts  ultra  vires  Its  ».  Lowell,  98  Mass.  570;  White  v.  PhUlipston, 
officers  or  agents,  see  next  section.  10  Meto.  108 ;  Bigelo w  v.  Randolph,  14  Gray, 

2  Schumacher  v.  St.  Louis,  3  Mo.  App.  298,  643 ;  Hafford  v.  New  Bedford,  16  Gray,  297 ; 
per  Lewis,  P.  J. ;  Anthony  v.  Adams,  1  Mete.  Child  v.  Boston,  4  Allen,  52;  Toung  v.  Yar- 
284,  286;  Albany  v.  Ounliff,  3  N.  Y.  165  (re-  mouth,  9  Gray,  886;  Ball  v.  Winchester,  82 
versing  2  Barb.  190).  See  Stetson  «.  Kemp-  N.  H.  435;  New  York,  etc..  Lumber  Co.  v. 
ton,  13  Mass.  272;  Norton*.  Mansfield,  16  Brooklyn,  17  Alb.  L.  J.  133.  See  what  is  said 
Mass.  48;  Parsons  v.  Goshen,  11  Pick.  396.  on  this  subject  by  Ladd,  J.,  in  Gilman». 

3  Anthony  i>.  Adams,  1  Meto.  284.  Laconla,  55  N.  H.  133;  Hardy  v.  Keene,  52 
*  Albany  v.  Cunliff,  2  N.  Y.  165  (reversing       N.  H.  370;  HUl  v.  Boston,  arOe,  p.  698. 

2  Barb.  190).  '  -Ante,  §  2. 

6  Schumacher  v.  St.  Louis,  3  Mo.  App.  298;  "  Ibid. 
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charities  of  New  York.'  Other  courts  place  in  the  same  category  officers  charged 
with  the  construction  and  reparation  of  highways  and  other  public  works.''  The 
principle  established  by  the  Massachusetts  cases  is,  that  the  duty  of  keeping  public 
ways  in  repair  is  one  imposed  upon  all  towns  and  cities  alike,  as  a  public  duty,  from 
the  performance  of  which  they  derive  no  special  advantage  in  their  corporate 
capacity;  and  that  the  agents  selected  to  execute  this  duty,  in  obedience  to  the  laws 
of  the  Commonwealth,  are  to  be  regarded  as  public  officers  rather  than  as  the  ser- 
vants and  agents  of  the  municipal  corporation  by  which  they  are  employed ;  that  the 
relation  of  master  and  servant  does  not,  therefore,  exist;  and  that  the  maxim  respon- 
deat superior  does  not  apply.'  Thus,  that  court  has  held  that  a  town  is  not  liable  for 
damages  caused  by  the  carelessness  of  a  laborer  employed  by  the  overseer  of  high- 
ways in  repairing  a  highway ;  *  nor  for  damages  caused  by  the  negligence  of  a  team- 
ster employed  by  the  superintendent  of  streets  of  a  city,  while  engaged  in  cart- 
ing stone  to  repair  the  streets.*  The  Massachusetts  court  also  holds  that  the  mayor 
and  aldermen  of  Boston,  in  devising  the  plan  of  a  public  work,  — such  as  a  system  of 
drainage, — act  as  public  officers,  and  not  as  agents  of  the  city ;  whence  it  follows  that 
the  city  is  not  responsible  for  damages  resulting  from  a  defect  in  the  plan  of  such  a  work 
as  determined  upon  by  them.*  But  the  general  rule  is,  that  municipal  corporations, 
in  cases  where  they  are  liable  at  all,  are  held  to  the  same  liability  in  respect  of  the 
negligence  of  their  officers  and  servants,  when  acting  about  their  official  employment, 
which  attaches  to  private  corporations  and  to  individuals.'  This  rule  applies  with  full 
and  undisputed  force  to  negligences  committed  by  its  officers,  agents,  or  servants  in 
the  management  of  its  private  or  corporate  property.  Here,  all  the  cases  unite  in 
holding  the  corporation  liable ;  *  but  its  liability  is  necessarily  vicarious,  resting  on 
the  maxim  respondeat  superior  ;  for,  since  a  corporation  can  only  act  through  agents, 
if  this  were  not  so,  it  would  not  be  liable  at  all.  The  doctrine  respondeat  superior 
is  not,  in  general,  applied  so  as  to  make  the  corporation  liable  for  the  acts  of  its  offi- 
cers done  in  excess  of  their  authority,'  although  it  is  liable  for  their  trespasses  upon 

1  Maximilian  v.  New  York,  62  N.  T.  160  s  Mitchell  v.  Rockland,  41  Me.  363;  s.  c,  45 
(affirming  2  Hun,  263) .  Me.  496 ;  52  Me.  118 ;  Perley  v.  Georgetown,  7 

2  Detroit  v.  Blackeby,  21  Mich.  84  (Cooley,  Gray,  464,  where  it  was  held  that  a  town  was 
J.,  dissenting);  Navasota  u.  Pearce,  46  not  liable  lor  the  act  of  its  collector  in 
Texas,  526.  arresting  and  imprisoning  the  plaintiff  for 

3  Barney  W.Lowell,  98  Mass.  570;  White  u.  non-payment  of  certain  taxes  which  had 
PhiUipston,  10  Meto.  108;  Bigelow  «.  Kan-  been  abated,  although  the  town  had  after- 
dolph,  14  Gray,  543;  Hafford  v.  New  Bed-  wards  paid  the  collector's  fees  for  serving 
ford,  16  Gray,  297;  Child  v.  Boston,  4  Allen,  the  warrant,  and  also  the  charges  of  the 
52;  Walcott  v.  Swampscott,  1  Allen,  101.  imprisonment.    The  ground  of  the  decision 

*  Walcott  V.  Swampscott,  supra.  was,  that  the  town  had  neither  authorized 

'  Barney  ».  LoweU,  98  Mass.  670.  the  illegal  act  nor  ratified  it.    Where  the 

6  Child  V.  Boston,  4  Allen,  41, 51;  ante,  §  3.  act  causing  damage  is  ultra  vires  the  agent 

'  Hilsdorf  v.  St.  Louis,  45  Mo.  94,  97;  Ross  a  different  question  arises  from  that  where 

V.  Madison,  1  Ind.  281 ;  Cotes  v.  Davenport,  9  it  is  ultra  vires  the  corporation.    To  say  in 

Iowa,  227;  Templin  v.  Iowa  City,  14  Iowa,  broad  terms,  that  a  municipal  corporation 

59;  Deryoe  v.  Saratoga  Springs,  1  Hun,  341;  is  not  liable  for  any  acts  done  by  its  agents 

Bailey  t>.  New  York,  3  Hill,  531;  s.c.,2Denio,  beyond  the  scope  of  their  authority  is  in 

433,  ante,  p.  652;  Delmonico  v.  New  York,  1  effect,  to  say  that  they  are  not  liable  for  any 

Sandf.  S.  C.  232;  Lloyd  v.  New  York,  5  N.  Y.  of  their  negligent  ortortious  acts  whatever; 

369 ;  Carman  v.  New  York,  14  Abb.  Pr.  301 ;  for  it  cannot  be  implied  that  the  agents  of  a 

Cincinnati  v.  Stone,  5  Ohio  St.  38;  St.  Paul  v.  coi-poration  are  agents  for  the  purpose  of 

Seitz,  3  Minn.  297.  neglecting  their  duty  or  violating  the  law. 

8  Bailey  v.  New  York,  ante,  p.  6.52.  Under  this  theory,  when  these  persons,  go- 
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property  of  individuals,  when  acting  about  its  private  business,"  unless  they  act  from 
motives  of  private  malice  or  revenge,^  although  the  law  does  not,  in  general,  take 
into  account  the  motives  with  which  such  persons  act.'  Prom  this  doctrine  it  follows 
that  exemplary  damages  will  not,  in  general,  be  awarded  against  a  municipal  corpo- 
ration.* It  has  been  held  by  some  courts,^  and  denied  by  others,*  that  a  municipal 
corporation  may  make  itself  liable  for  the  tortious  acts  of  its  agent  by  ratifying 
them,  on  the  same  principle  as  a  natural  person  may.  A  municipal  corporation  is 
not,  however,  liable  for  the  negligence  of  an  independent  contractor  or  his  em- 


ing  about  the  business  of  the  corporation, 
do  right,  they  are  its  agents ;  but  when  they 
do  wrong,  they  are  not.  This  is  fallacious 
reasoning,  which  might  with  equal  propriety 
be  applied  to  the  agents  of  private  corpora- 
tions or  individuals;  and  yet  it  has  been 
often  resorted  to  by  authoritative  courts. 
Thus,  the  health-officers  of  a  city  took  pos- 
session of  a  vessel  which  had  arrived  in 
port,  and  while  in  their  custody  it  took  fire, 
through  the  negligence  of  one  of  their  em- 
ployees. The  city  was  held  not  liable, 
because  (among  other  reasons)  the  health- 
officers  were  not  vested  by  law  with  author- 
ity to  take  possession  of  the  vessel.  Mitchell 
v.Bockland,  41  JVfe.  369 ;  s.  c, 45  Me.  496 ;  S2Me. 
118.  See  Lee  v.  Sandy  Hill,  40  N.  Y.  442; 
Hauvey  v.  Rochester,  35  Barb.  177.  Still,  if 
an  officer  of  the  city  gratuitously  assume  to 
act  for  it  about  a  matter  clearly  outside  the 
line  of  his  duty,  the  city  will  manifestly  not 
be  responsible  for  damages  accruing  from 
the  fact  of  following  his  directions.  Thus, 
at  a  warm  season  of  the  year  a  Are  con- 
sumed the  stable  of  a  street-railway  com- 
pany, leaving  in  the  ruins  the  carcasses  of 
one  hundred  and  forty  horses  and  mules, 
which  soon  would  have  decomposed,  creat- 
ing a  great  nuisance.  The  mayor  employed 
a  person  to  haul  them  away.  They  were 
thrown  into  a  river,  and  sank  in  an  over- 
flowed stone-quarry,  causing  damage  to  its 
owners.  The  city  was  held  not  chargeable 
with  any  liability  growing  out  of  the  act  of 
the  mayor.  Hilsdorf  v.  St.  Louis,  45  Mo.  94. 
But  it  is  not  necessary  that  the  servant  of  a 
municipal  corporation  should  have  express 
orders  to  do  a  particular  thing  in  order  to 
make  the  corporation  liable  for  an  injury 
resulting  from  the  negligent  doing  of  it.  It  is 
enough  that  his  employment  is  such  that  he 
would  be  justified  in  doing  it  as  between 
him  and  his  employer.  Thus,  a  gardener 
employed  in  a  public  park  attempted  to 
take  down  a  flag-staff,  and  in  doing  so  in- 
jured a  passer-by.  The  city  was  held  liable. 
Gilmartin  v.  New  York,  55  Barb.  339. 

1  Buffalo  Turnpike  Co. «.  Buffalo,  1 N.  Y.  S. 


C.  (T.  &0.)  537;  Carman  ».  New  York,  14  Abb. 
Pr.  301;  Hanvey  u.  Rochester,  35  Barb.  177; 
Lee  V.  Sandy  Hill,  40  N.  Y.  442;  Quinn  v. 
Paterson,  27  N.  J.  L.  35 ;  McGary  v.  Lafayette, 
12  Bob.  (La.)  668,  674;  ».  c,  4  La.  An.  440; 
Walling  V.  Shreveport,  5  La.  An.  660;  Wilde 
■V.  New  Orleans,  12  La.  An.  15 ;  post,  §  8. 

2  McGary  v.  Lafayette,  12  Bob.  (La.)  668, 
674;  S.C.,  4  La.  An.  440.  (7<m<ra,  Bennett  v. 
New  Orleans,  14  La.  An.  120. 

"  Benjamin  v.  Wheeler,  8  Gray,  409.  The 
common  law  pays  little  regard  to  the  motive 
with  which  an  injurious  act  is  done.  It  has 
been  broadly  stated  that  if  one  person  un- 
lawfully injure  another's  property,  he  must 
pay  damages  therefor,  without  regard  to 
the  intent  with  which  the  act  was  done. 
Amick  V.  O'Hara,  2  Ind.  253.  It  is  upon  this 
principle  that  an  infant  or  a  lunatic  is  liable 
civiliter  for  trespasses  upon  the  property 
of  another.  Ihid.;  Weaver  ».  Ward,  Hob. 
134;  Haycraft  v.  Creasy,  2  East,  92,  per  Lord 
Kenyon.  For  the  same  reason,  an  allega- 
tion that  an  injury  was  done  maliciously  is 
supported  by  proof  that  it  was  done  negli- 
gently, the  averment  of  malice  being  re- 
garded as  surplusage.  Panton  v.  Holland, 
17  Johns.  92.  Mr.  Justice  Cooley  argues 
forcibly  against  the  danger  of  inquiring  into 
motive  or  intent  in  civil  actions,  except  on 
the  question  of  damages.  Cooley  on  Torts, 
p.  688. 

<  McGary  v.  Lafayette,  12  Rob.  (La.)  668, 
674  (BuUard,  J.,  dissenting).  But  damages 
in  this  case  were  finally  given  upon  the 
principle  "that  the  actual  loss  sustained  is 
not  the  measure  of  damage,  and  that  the 
jury  had  a  right  to  take  into  consideration 
the  violent  and  illegal  proceedings  of  the 
officers  of  the  corporation."  McGary  v. 
Lafayette,  4  La.  An.  440. 

6  McGary  o.  Lafayette,  supra;  Ross  v.  Mad- 
ison, 1  Ind.  281 ;  Thayer  v.  Boston,  19  Pick.  511. 

«  Mitchell  ».  Rockland,  52  Me.  118,  125; 
McGary  o.  Lafayette,  12  Bob.  (La.)  676.  Pay- 
ing for  work  has  been  considered  evidence 
that  the  work  was  done  under  corporate 
authority.    Boss  v.  Madison,  1  Ind.  281, 
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ployees,'  unless  the  acts  which  caused  the  injury  were  done  in  pursuance  of  the  con- 
tract itself,  or  otherwise  under  the  direction  of  the  city ;  ^  or  unless  the  act  contracted 
to  be  done  was  intrinsically  dangerous, — such  as  blasting  rocks;"  or  unless  the  city, 
through  its  officers,  reserved  a  general  control  over  the  contractor  in  respect  of  the 
mode  and  manner  of  doing  the  work;*  but  a  mere  reservation  of  power  to  direct 
changes  in  the  work,'  or  the  taking  of  a  bond  of  indemnity,*  will  not  have  this  effect. 
It  is  not  necessary,  in  order  to  charge  the  city,  that  the  officers  guilty  of  the  negli- 
gence were  not  appointed  directly  by  the  corporation,  nor  elected  by  the  voters 
within  its  limits.'  But  the  general  rule  must  remain,  that  a  municipal  corporation 
is  not  liable  for  the  acts  of  an  agent  whom  it  did  not  appoint,  and  had  no  power  to 
control.' 


2  6.  Municipal  Corporations  may  not  maintain  a  Nuisance.  — Courts  have 
frequently  declared  that  a  municipal  corporation  has  no  more  right  to  erect  or  main- 
tain a  nuisance  than  a  private  individual  has,  and  that  an  action  may  be  maintained 
against  such  a  corporation  for  injuries  occasioned  by  a  nuisance  created  or  maintained 
by  it,  in  any  case  in  which,  under  like  circumstances,  an  action  could  be  maintained 
against  an  individual.'  This  rule  subjects  it,  in  the  use  of  its  real  estate,  to  the  same 
duties  and  obligations  which  attach  to  individuals,  making  it  amenable  to  the  maxim 
Sic  utere  tuo  ut  alienum  non  Icedas.^"    Thus,  it  may  not  so  construct  a  bridge  as  to 


1  Painter  v.  Pittsburgh,  46  Pa.  St.  213; 
Erie  v.  Oaulkins,  85  Pa.  St.  247;  Eeed  v. 
Allegheny  City,  79  Pa.  St.  300;  Pack  v.  New 
York,  8  N.  Y.  222;  s.  c,  Seld.  Notes,  94;  Kelly 
V.  New  York,  11  N.  Y.  432;  Barry  v.  St.  Louis, 
17  Mo.  121;  Gent  v.  New  York,  Seld.  Notes, 
240;  Nevins  v.  Peoria,  41  111.  502;  Hilsdorf  v. 
St.  Louis,  45  Mo.  94,  98.  Contra,  Nashville  v. 
Brown,  9  Heisk.  1;  Bush  v.  Steinman,  1  Bos. 
&  Pul.  404 ;  Delmonico  u.  New  York,  1  Sandf . 
S.  0.  222;  Buffalo  Turnpike  Co.  v.  Buffalo, 
1 N.  Y.  S.  0.  (T.  &  0.)  537.  Bush  v.  Stein- 
man, 1  Bos.  &  Pul.  404,  holding  the  contrary, 
is  one  of  the  most  distinctly  overruled  cases 
in  the  books.  Hilliard  v.  Eiohardson,  3  Gray, 
363.  Nashville  v.  Brown,  9  Heisk.  3,  which 
follows  Bush  V,  Steinman,  is  entirely  out  of 
line  with  the  current  American  authority, 

'■'  Nevins  v.  Peoria,  41  111.  502,  515,  per 
Lawrence,  J. ;  Bobbins  d.  Chicago,  4  Wall. 
657,  679;  s.  c,  2  Black,  418.  To  the  same 
effect,  see  Hole  v.  Sittingbourne,  etc.,  E. 
Co.,  6  Hurl.  &  N.  497 ;  Ellis  v.  Gas  Consumers' 
Co.,  2  El.  &  Bl.  767;  Newton  v.  Ellis,  6  El.  & 
Bl.  115;  LoweU  v.  Boston,  etc.,  E.  Co.,  23 
Pick.  24;  Storrs  v.  Utica,  17  N.  Y.  104;  Palm- 
er V.  Lincoln,  5  Neb.  137;  Scammon  v. 
Chicago,  25  m.  424;  Clark  v.  Fry,  8  Ohio  St. 
379;  Buffalo  v.  HoUoway,  7  N.  Y.  493;  s.  c, 
Seld.  Notes,  25;  St.  Paul  v.  Seitz,  3  Minn. 
297;  Lockwood  v.  New  York,  2  Hilt.  66. 

s  Joliet  V.  Seward,  86  111.  402. 

•»  Schwartz  v.  Gilmore,  46  111.  455;  Chi- 
cago, etc.,  E.  Co.  V.  McCarthy,  20  111.  385; 
Chicago  V.  Jouey,   60  111.  387;    Chicago  v. 


Dermody,  61  111.  431 ;  Harper  v.  Milwaukee, 
30  Wis.  365,  374;  Hannon  v.  St.  Louis  County, 
62  Mo.  313;  Cincinnati  v.  Stone,  5  Ohio  St.  88. 

''  Erie  V.  Oaulkins,  85  Pa.  St.  247;  Eeed  v. 
Allegheny  City,  79  Pa.  St.  300;  Pack  v.  New 
York,  8  N.  Y.  222;  Nevins  v.  Peoria,  41  HI. 
602.  Contra,  Harper  v.  Milwaukee,  30  Wis. 
365.  Compare  Blake  r.  Ferris,  6  N.  Y.  48; 
Leader  v.  Moxon,  3  Wils.  461;  2  W.  Black. 
924;  Detroit  v.  Corey,  9  Mich.  165.  Where, 
however,  a  bridge  built  for  a  city  by  a  con- 
tractor fell,  causing  damage,  and  a  jury 
found  that  it  fell  in  consequence  of  "  defect 
and  inartiflciality  in  the  plan"  of  it,  "as 
furnished  by  the  city  engineer,"  the  city 
was  held  liable.  Dayton  v.  Pease,  4  Ohio 
St.  80. 

6  Erie  V.  Oaulkins,  85  Pa.  St.  247. 

'  Bailey  v.  New  York,  3  Hill,  631  (affirmed, 
2  Denio,  433),  ante,  p.  652;  Barnes  v.  District 
of  Columbia,  91  U.  S.  540  (Field,  Bradley, 
Strong,  and  Swayne,  JJ.,  dissenting). 

8  Treadwell  v.  New  York,  1  Daly,  123. 

"  Harper  v.  Milwaukee,  30  Wis.  366,  372; 
Brower  v.  New  York,  3  Barb.  254;  Lawrence 
V.  Fairhaven,  5  Gray,  110 ;  O'Brien  v.  St.  Paul, 
18  Minn.  176;  Kobs  ».  Minneapolis,  22  Mmn. 
159;BradtD.  Albany,  5  Hun,  691;  The  People 
V.  Albany,  11  Wend.  543 ;  Philadelphia  v.  Col- 
lins, 68  Pa.  St.  106;  Brownlow  v.  Metropoli- 
tan Board,  16  C.  B.  (n.  s.)  546  (affirming  a.  c, 
13  C.  B.  (N.  s.)  768). 

w  Brower  v.  New  York,  3  Barb.  254;  Stone 
«.  Augusta,  46  Me.  127;  Gilman  d.  Laconia, 
55  N.  H.  130, 131.    This  maxim  means  much 
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Nor  permit  it  to  be  done. 

obstruct  a  stream,  and  thereby  injure  the  rights  of  a  riparian  owner;'  nor  may  it, 
without  paying  damages,  construct  a  culvert  across  an  embankment  which  it  has 
made  in  improving  a  street,  of  dimensions  so  small  as  to  be  incapable  of  discharging 
the  surface-water  which  must  pass  through,  whereby  the  water  backs  up  and  floods 
the  premises  of  a  property-owner ;  '^  nor  may  it  suffer  a  drain  which  it  ought  to  keep 
in  repair  to  become  choked  up,  so  that  in  consequence  of  this  the  land  of  an  adjacent 
owner  becomes  flooded ;  *  nor,  in  draining  a  stagnant  pond  for  sanitary  purposes, 
may  it  empty  its  contents  upon  the  land  of  a  private  person ;  *  nor  may  it  convert  a 
natural  watercourse  on  my  land  into  a  sewer,  so  as  to  empty  thereon  a  greater  quan- 
tity of  water  than  the  volume  which  naturally  flows  through  the  stream.  Such  an 
injury,  at  least,  is  primd,  facie  wrongful,  casting  the  onus  of  proving  the  contrary 
upon  the  corporation."  So,  if  it  uses  the  water  of  a  navigable  stream  as  propelling 
power  in  connection  with  its  water-works,  and  if,  during  a  period  of  unusual  drought, 
it  is  obliged  to  draw  oiT  so  much  water  as  to  impede  the  navigation,  it  must  pay 
damages  to  the  owner  of  any  vessel  thus  detained.  The  right  of  a  city  to  use  the 
water  of  a  navigable  river  for  domestic  purposes  is  distinct  from  the  right  to  use  it  as 
a  means  of  propelling  machinery.  A  city  must  provide  other  means  for  elevating 
water  to  its  reservoirs,  if  the  use  of  the  water  of  a  river  for  such  purpose  will  impede 
navigation.^  Neither  may  a  city  impede  the  navigation  of  a  river  by  drawing  off 
water  to  sell  to  its  citizens,  to  be  by  them  used  for  the  supply  of  manufacturing  estab- 
lishments, for  baths,  and  other  purposes  of  business  or  pleasure,  outside  of  the  domes- 
tic wants  of  its  citizens,  without  paying  damages  to  persons  suff'ering  special  injury 
by  the  obstruction  of  the  navigation.'  Nor  may  a  board  of  public  works  place 
obstructions  in  a  navigable  river,  without  answering  in  damages  to  any  person  thereby 
injured  in  navigating  the  stream.* 

2  7.  Nor  permit  it  to  be  done. — Neither  can  a  municipal  corporation  permit 
one  person  so  to  use  property  over  which  it  has  control  as  to  create  a  nuisance  injuri- 
ous to  another,  without  answering  in  damages.  This  doctrine  has  frequently  been 
applied  to  nuisances  in  connection  with  streets,  highways,  and  bridges.'  But,  as 
elsewhere  seen,'"  it  does  not  apply  to  nuisances  arising  from  the  non-exercise  of  its 

or  little,  however,  accoraingly  as  it  is  ap-  '  O'Brieno.  St.  Paul,18Minn.  176.    Contra, 

plied.     The   construction   by  a  city   of   a  Steinmeyer  v.  St.  Louis,  3  Mo.  App.  256. 

sewer  in  front  of  a  lot,  in  such  a  manner  as  »  Philadelphia  v.  Collins,  88  Pa.  St.  106; 

to  render  access  thereto  difficult  and  dan-  Philadelphia  v.  Gilmartin,  71  Pa.  St.  140. 

gerous,  will  not  justify  the  owner  of  the  lot  '  Philadelphia  v.  Gilmartin,  supra. 

in  abating  the  nuisance  by  stopping  up  the  >  Brownlow  v.  Metropolitan  Board,  16  0. 

sewer,  even  if  it  were  so  negligently  con-  B.  (N  s.)  S&t  (affirming  s.  c,  13  C.  B.  (N.  s.) 

struoted  as  to  give  him   a  right  of  dam-  768). 

ages  therefor.    McGregor  o.  Boyle,  34  Iowa,  "Lawrence   v.   Fairhaven,  5   Gray,  110; 

268.  Aurora  v.  Eeed,  57  111.  29 ;  Damour  v.  Lyons, 

1  Lawrence  v.  Fairhaven,  5  Gray,  110;  44  Iowa,  276;  Van  Pelt  v.  Davenport,  42 
Stone  V.  Augusta,  46  Me,  127;  infra,  §  10.  Iowa,  308,  311;  Stack  e.  East  St.  Louis,  85  111. 
Contra,  Tyson  v.  Commissioners  of  Balti-  377;  s.  u.,  5  Cent.  L.  J.  385;  Tallaliassee  v. 
more  County,  28  Md.  510;  Walter  v.  Com-  Fortune,  3  Fla.  19;  Wendel ».  Troy,  4  Keyes, 
missioncrs  of  Wicomico  County,  35  Md.  385.  261;  Baltimore  v.  Marriott,  9  Md.  160.  Cora- 
See  McCord  V.  High,  24  Iowa,  336.  tra,   Stackhouse   -v.   Lafayette,  26  Ind.  17. 

2  Rochester  White-Lead  Co.  v.  Rochester,  Compare  Weeks  v.  Milwaukee,  10  Wis.  242; 
anU,  p.  673;  Ross  n.  Madison,  1  Ind.  281;  Smith  v.  Milwaukee,  18  Wis.  63.  Post,  § 
Van  Pelt  v.  Davenport,  42  Iowa,  308.  12. 

3  Gilman  v.  Laconia,  55  N.  II.  130.  '"  Ante,  §  1. 
<  Kobs  V.  Minneapolis,  22  Minn.  159. 
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governmental  powers.^  In  some  States,  a  municipal  corporation  may  be  indicted  for 
suffering  a  nuisance  injurious  to  health  to  remain  within  its  corporate  limits,  which 
it  had  power  to  abate;  ^  in  others,  the  contrary  doctrine  is  held.' 

I  8.  Municipal  Corporations  may  not  commit  a  Trespass  upon  Prop- 
erty.—  Municipal  corporations  are  also  answerable  in  damages  to  one  who  has 
received  a  direct  injury  to  his  property,  accomplished  by  a  corporate  act,  which  is  in 
the  nature  of  a  trespass.  "  The  right  of  an  individual  to  the  enjoyment  of  his  prem- 
ises is  exclusive,  and  the  public  authorities  have  no  more  liberty  to  trespass  upon  it 
than  has  a  private  individual.  If  the  corporation  send  people  with  picks  and  spades 
to  cut  a  street  through  it,  without  first  acquiring  the  right  of  way,  it  is  liable  for  a 
tort;  but  it  is  no  more  liable  under  such  circumstances  than  it  is  when  it  pours  upon 
his  land  a  flood  of  water  by  a  public  sewer  so  constructed  that  the  flooding  must  be 
a  necessary  result.  The  one  is  no  more  unjustifiable  and  no  more  an  actionable 
wrong  than  the  other.  Each  is  a  trespass,  and  in  each  instance  the  city  exceeds 
its  lawful  jurisdiction.  A  municipal  charter  never  gives,  and  never  could  give, 
authority  to  appropriate  the  freehold  of  a  citizen  without  compensation,  whether 
it  be  done  through  an  actual  taking  of  it  for  streets  or  buildings,  or  by  flooding 
it  so  as  to  interfere  with  the  owner's  possession.  His  property  right  is  appro- 
priated as  much  in  the  one  case  as  in  the  other."  *  Accordingly,  where  a  sewer 
was  cut  under  the  direction  of  the  city  authorities,  and  in  pursuance  of  munic- 
ipal legislation,  the  validity  of  which  was  not  disputed,  and  the  direct  result 
of  the  act  was  to  flood  the  premises  of  an  adjacent  owner,  it  was  held  that 
the  city  was  liable  for  the  damages,  and  it  was  no  defence  that  the  act  was 
one  of  legislative  discretion.*  On  like  grounds,  a  city  has  been  held  liable,  in  an 
action  of  tort,  for  draining  water  through  sewers  and  drains  into  a  canal  owned  by  a 
private  corporation,  thereby  injuring  the  canal  ;^  for  discharging  a  sewer  into  a  pri- 
vate dock,  filling  it  with  mud  and  polluting  its  waters ; '  for  obstructing  a  private 
drain  of  a  land-owner  by  making  a  connection  with  it  from  the  street  and  turning  the 
surface-drainage  into  it,  the  ground  of  liability  being,  not  the  act  of  making  the 
connection  with  it,  but  negligence  in  not  maintaining  it  unobstructed  after  thus 
adopting  it  as  a  common  sewer ; "  for  constructing  bridges  or  culverts  over  natural 
streams  in  a  manner  so  negligent  and  unskilful  as  to  cause  the  water  to  undermine 
and  wash  away  the  land  and  buildings,  or  otherwise  damage  riparian  owners ;  '  for 

1  Levy  V.  New  York,  1  Sandf.  S.  0.  465;  Gilmer,  33  Ala.  116.  Contra,  on  similar  facts, 
Kelly  V.  Milwaukee,  18  Wis.  63.  Wilson  v.  New  York,  1  Denio,  595. 

2  The  People  v.  Albany,  11  Wend.  539;  "  Proprietors  of  Locks  i;.  Lowell,  7  Gray, 
The  State  ».  Shelbyville,  4  Sneed,  176;  Hill  223. 

V.  The  State,  4  Sneed,  443.    See  2  Dill,  on  '  Haskell  v.  New  Bedford,  108  Mass.  208. 

Mun.  Corp.,  §§  746-748.  Compare  Cotton  v.  Pocasset  Co.,  13  Meto. 

3  The  State  v.  Burlington,  36  Vt.  521.    See       429. 

Paris  V.  The  People,  27  111.  74.    The  liability  *  Emery  v.  Lowell,  104  Mass.  IS. 

of  such  corporations  to  indictment  for  suf-  °  Conrad  v.  Ithaca,  16  N.  T.  158;  Perry  v, 

faring  their  streets,  highways,  or  bridges  Worcester,  6  Gray,  544 ;  Parker  v.  Lowell  U. 

to  get  out  of  repair  is  considered  in  another  Gray,  353.    Compare  Van  Pelt  v.  Davenport 

section.    Post,  §  14.  42  Iowa,  308,  where  the  question  is  made  to 

*  Ashley  v.  Port  Huron,  35  Mich.  296 ;  ».<!.,  turn  on  whether  the  city  had  been  negligent 

9  Ch.  Leg.  N.  193,  opinion  by  Cooley,  C.  J.  in  selecting  a  competent  engineer.    We  ap- 

6  Ashley  v.  Port  Huron,  35   Mich.  296;  9  prehend  that  this  is  not  the  sound  view,  but 

Ch.  Leg.  N.  193.  Ace.  llochester  White-Lead  that  if  the  direct  and  natural  result  of  the 

Co.  ».  Rochester,  on<e,  p.  673;  Montgomery ».  act  done  is  to  invade  the  premises  of  an- 
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Consequential  Damages  from  Public  Improvements. 

■grading  a  street  so  as  to  turn  or  accumulate  surface-water  upon  the  land  of  an  adjoining 
owner,  to  whicli  it  was  not  subject  before ;  ^  for  the  negligence  of  its  servants  in  felling 
timber  upon  the  land  of  a  private  owner ;  ^  for  the  act  of  its  agents  in  wrongfully  enter- 
ing upon  the  premises  of  a  land-owner  under  an  authorization  of  the  town  trustees, 
■or  town  council,  or  the  mayor,  for  the  purpose  of  opening  or  grading  a  highway  or 
levee ; '  and  for  the  negligence  or  unskilfulness  of  its  contractor  in  removing  a  bridge 
■of  a  turnpike  company  from  one  point  to  another,  whereby  the  bridge  was  injured.* 

2  9.  Consequential  Damages  from  Public  Improvements. — We  have  seen 
in  another  connection  that  damages  cannot,  in  general,  be  recovered  for  the  proper 
and  skilful  doing  of  an  act  which  has  been  authorized  by  the  legislature,  except  in 
-so  far  as  damages  are  given  by  the  statute  itself,  and  then  only  in  the  manner  pointed 
■out  by  the  statute.*  "We  have  also  seen,  in  the  same  connection,  that  this  immunity 
does  not  extend  to  damages  inflicted  negligently,  wantonly,  or  otherwise  in  excess  of 
the  statutory  authorization.  Such  damages  are  not  included  in  the  awards  made  by 
juries  or  commissioners  under  statutes  which  authorize  the  taking  of  private  property 
for  public  use,  but  become,  when  they  are  inflicted  upon  property-owners,  the  sub- 
ject of  independent  actions  of  tort.^  This  doctrine  applies  more  strictly  to  damages 
inflicted  by  municipal  corporations  in  the  construction  or  amendment  of  works  of 
public  utility  than  to  those  inflicted  by  individuals,  in  constructing,  under  authoriza- 
tion of  the  legislature,  worlds  for  their  private  gain  or  advantage.  In  the  latter  case, 
■some  courts  refuse  to  treat  the  silence  of  the  statute,  as  to  damages  which  may  happen 
to  others  in  consequence  of  the  execution  of  the  authorized  work,  as  an  expression  to 
an  intent  on  the  part  of  the  legislature  that  such  damages  may  be  inflicted  without 
■compensation ;  but,  on  the  contrary,  they  understand  the  legislature  to  mean  that 
•such  work  may  be  done,  provided  it  can  be  done  without  damage  inflicted  upon 
•others,  or  provided  the  damages  so  inflicted  are  paid  for.'    But  where  a  municipal 

•other,  the  city  must  answer  for  the  trespass.  Commonwealth   v.   Eeed,   34  Pa.    St.  275; 

unless  it  can  show  that  it  was  the  result  oi  a  Sprague  o.  Worcester,  13  Gray,  195 ;  Flagg 

vis  major,  inevitable  accident,  or  the  work  v.  Worcester,  13  Gray,  601.    Compare  Free- 

of  an   independent   tort-feasor.    Sec  ante,  land    v.    Muscatine,    9    Iowa,    461;    Schu- 

Chap.  I.  macher  v.  St.  Louis,  3   Mo.  App.   297.    In 

1  Byrnes  v.  Cohoes,  67  N.  Y.  204  (affirming  order  to  charge  a  city,  under  a  statute  pro- 
:5  Hun,  602) ;  post,  §  10.  viding  that  the  city  shall  be  liable  for  the 

2  Carman  v.  New  York,  14  Abb.  Pr.  301.  damages  sustained  by  the  owners  of  real 
8  Lee  V.  Sandy  Hill,  40  N.  Y.  442  (over-       estate  upon  which  permanent  buildings  shall 

ruling  Hanvey  v.  Rochester,  35  Barb.  177) ;  have  been  erected,  by  any  change  of   the 

•Quinn  ».  Patcrson,  27  N.  J.  L.  35;  WaUings.  grade  of  any  street  upon  which  such  real 

Shreveport,  5  La.  An.  660 ;  McGary  v.  Lafay-  estate  had  front,  it  is  not  necessary  that  the 

ette,  12  Rob.  (La.)  668,  674;  s.  c.,i  La.  An.  work  of  changing  the  grade  shall  have  been 

440.     Compare  McLaughlin  v.  Municipality  completed.   It  is  enough  if  the  property  was 

No.  2, 5  La.  An.  504.    The  city  of  New  Orleans  injured  by  the  work  done.    Schumacher  ». 

was  also  held  answerable  in  damages  for  St.  Louis,  3  Mo.  App.  297. 

the  act  of  its  police-officers  and  recorder,  in  '  Ante,  p.  568 ;  Gilman  v.  Laconia,  55  N.  H. 

seizing  and  detaining  the  plaintiff's  dray.  130;  Perry  )•.  Worcester,  6  Gray,  544;  Sprague 

Wilde  V.  New  Orleans,  12  La.  An.  15.    But  r.  Worcester,  13  Gray,  193;  Merrifieldc.Wor- 

this  is  contrary  to  the  universal  current  of  cester,  110  Mass.  216;  Leader  v.  Moxon,  S 

authority.     Ante,^!.     See  also  Donovan  v.  Wils.  461;  s.  c.,  2  W.  Black.  924;  Jones  v. 

New  Orleans,  11  La.  An.  711.  Bird,  1  Dow.  &  Ry.  497;   Shaw  v.  Crocker,  42 

*  Buffalo  Turnpike  Co.  v.  Buffalo,  1 N.  T.  Oal.  435. 

S.  0.  (T.  &  0.)  537.  '  See  Tinsman  «.  Belvidere,  etc.,  R.  Co., 

'  s  Ante,    p.  567;  Northern  Transp.    Co.  t).  26  N.  J.  L.  148,  where  this  distinction  is  dis- 

"Chicago,  ante,  p.  692;  The    People   v.  New  cussed;  also,  Alexander  v.  Milwaukee,  16 

York    Gas-Light    Co.,    64    Barb.    55;    The  Wis.  233. 
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corporation,  a  public  officer,  or  board  of  officers,  acting  as  a  public  or  governmental 
agency,  proceeds  in  the  proper  and  skilful  execution  of  a  work  authorized  by  the- 
legislature,  and  damages  thereby  accrue  to  individuals,  the  courts  generally  agree  that 
no  action  therefor  can  be  sustained  against  the  municipal  corporation,  officer,  or 
board,  unless  given  by  the  statute  itself.  In  support  of  this  statement,  it  may  be 
unnecessary  to  do  more  than  refer  to  the  case  of  Northern  Transportation  CompanT/ 
V.  Chicago,  already  given  in  full,i  but  there  are  many  other  cases  so  holding,^  and 
Ohio  is  probably  the  only  State  in  which  the  rule  is  distinctly  denied.'  Thus,  the 
city  of  Milwaukee  made,  under  authority  of  the  Legislature,  a  harbor  improvement 
termed  the  "straight  cut,"  consisting  of  a  straight  canal  connecting  the  Milwaukee 
Kiver  and  Lake  Michigan.  The  result  of  this  was,  that,  when  the  wind  was  in  the 
east,  the  waters  of  the  lake  were  driven  into  the  river  with  such  volume  as  to  flood 
the  premises  of  a  riparian  owner.  It  was  held  that  the  damage  thus  inflicted  did  not 
constitute  a  "taking  of  private  property  for  public  use,"  within  the  meaning  of  the 
Constitution  of  the  United  States,  and  that  it  was  damnum  absque  injuria.*' 

In  Ohio,  the  broad  rule  — more  analogous  to  the  maxims  of  the  civil  law,  and  more 
consonant  with  the  principles  of  justice  —  obtains,  that  a  municipal  corporation,  in 
respect  of  its  conduct,  stands  on  the  same  footing  as  individuals.  If  it  commit  an 
injury,  albeit  in  the  exercise  of  its  lawful  powers,  it  must  pay  damages,*  even  though 
it  acts  without  malice  or  negligence.*  The  maxim  Sic  utere  tuo  ut  alienum  non 
Icedas  applies  to  it  as  well  as  to  a  natural  person,  and  it  is  entitled  to  no  greater  priv- 
ileges in  the  use  of  its  property  than  is  accorded  to  a  private  corporation  or  to  an 
individual.  If,  therefore,  in  constructing  any  of  its  public  works,  it  artificially  turns- 
surface-water  upon  the  land  of  a  conterminous  proprietor,  it  must  pay  damages,  just 
as  a  private  person  would,  imder  like  circumstances,  be  bound  to  do ;  and  this  wholly 
irrespective  of  the  question  whether  the  injury  result  from  the  necessity  of  the  work, 
the  plan  of  it,  or  the  execution  of  it.  This  rule  commends  itself  for  its  common. 
sense,  its  simple  justice,  and  the  ease  with  which  it  may  be  understood  and  applied. 
It  is  gaining  some  foothold  in  other  States,'  and,  the  writer  thinks,  must  ultimately 
be  conceded  by  all  courts.  This  rule,  justly  defined,  while  it  will  deny  to  municipal 
corporations,  in  the  use  of  their  land,  greater  rights  than  those  accorded  to  indi- 
viduals, will  not  withhold  from  them  any  of  the  rights  which  individuals  possess. 
Thus,  as  proprietor  of  its  streets,  which  it  holds  in  trust  as  easements  for  the  public, 
a  municipal  corporation  may,  in  the  opinion  of  most  courts,  in  grading  them,  dig 

'  Ante,p.  693.  166;   Cuehmau  ti.  Smith,  34  Me.  247;  Lee  ». 

2  See  next  section;  also  British  Plate-  Pembroke  Iron  Co.,  57  Me.  487;  Selden  v. 
Glass  Co.  V.  Meredith,  4  Term  Eep.  794;  Delaware,  etc.,  Canal  Co.,  M  Barb.  362;  Chase 
Boultont;.  Crowther,  4  Dow.  ARy.  195;  ».  c,  ».  New  York,  etc.,  E.  Co.,  24  Barb.  273;  Morris 
2  Barn.  &  Cress.  703.  Canal  Co.  v.  Seward,  23  N.  J.  L.  219;  Wabash 

3  Rhodes  V.  Cleveland,  10  Ohio,  159;  Mc-  Canal  v.  Spears,  16  Ind.  441;  Grand  Rapids 
Combs  V.  Akron,  15  Ohio,  474 ;  s.  c,  18  Ohio,  Booming  Co.  v.  Jarvis,  30  Mich.  308 ;  Ariniond 
229.    See  Crawford  v.  Delaware,  7  Ohio  St.  K.Green  Bay,  etc.,  Co.,  31  Wis.  316,  Hooker' 
45D;    Goodall  v.  Milwaukee,  9  Wis.  32;  Stet-  v.  New  Haven  Co.,  14  Conn.  146. 

son  V.  Faxon,  19  Pick.  147;  Weeks  v.  Mil-  '  Rhodes  v.  Cleveland,  10  Ohio,  159. 

waukee,  10  Wis.  242.  «  Akron  v.  McCombs,  18  Ohio,  229;  «.  u.,  15. 

«  Alexander   v.  Milwaukee,  16  Wis.  247.  Ohio,  474. 
Compare  Lansing  v.  Smith,  8  Cow.  146.    As  '  Nevins  ti.  Peoria,  41  111.  502;  Pettigrew 
to  what  constilutes  a  "taking"  oi  private  J).  Evansville,  25  Wis.  233;  Hoyt  v.  Hudson 
property  for  public  use,  within  the  meaning  27  Wis.  656;  Ashley  v.  Port  Huron,  35  Michf 
of  the  Constitution  of  the  United  States,  see  296;  s.  c,  9Ch.  Leg.  N.  193.    The  same  doc- 
Mills  on  Eminent  Domain,  §  30  et  seq.,  where  trine  was  applied  by  an  intermediate  court, 
the  learned  author  cites,  among  many  otlier  in  New  York.    Lacour  v.  New  York,  3  Duer 
cases,  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  406. 
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down  as  low  or  build  up  as  high  as  it  may  see  fit,  subject  only  to  the  limitations 
■which  attach  to  private  proprietors  in  the  use  of  their  real  property,'  —  a  subject 
treated  of  in  a  former  chapter.^  Nor  is  it,  when  so  digging,  bound  to  shore  up  or 
otherwise  support  abutting  land  weighted  with  buildings,  so  as  to  prevent  the 
buildings  from  sinking.^  So,  in  those  States  where,  in  controversies  between  pri- 
vate land-owners,  the  courts  accord  to  one  land-owner  an  unlimited  right  to  dam 
up  surface-water  flowing  upon  his  land,  although  in  so  doing  it  is  made  to  accumu- 
late in  greater  quantities  upon  the  land  of  his  neighbor,  the  same  right  is  accorded 
to  municipal  corporations  in  grading  their  highways  or  constructing  other  public 
works.* 

As  to  the  Degree  of  Care  required.  — In  cases  where  there  is  any  liability  at 
all,  the  generally  conceded  doctrine  is,  "that  a  municipal  corporation  is  liable  for  the 
malfeasance  or  negligence  of  its  agents  in  the  construction  of  public  improvements, 
upon  precisely  the  same  principles  and  under  the  same  circumstances  as  the  indi- 
vidual citizen,  and  that  the  law  will  protect  a  party  who  is  injured  by  the  negligence 
or  unskilful  act  of  another,  whether  it  be  the  act  of  a  public  corporation  or  a  private 
individual."  5  The  degree  of  care  exacted  of  a  municipal  corporation  is  said  to  be 
"such  care  and  skill  as  careful  and  prudent  men,  competent  to  the  undertaking,  exer- 
cise in  their  own  afiFairs  when  the  loss,  if  any  happens,  is  to  be  borne  by  themselves."  ^ 
"  Such  corporations  are  responsible,  in  the  same  manner  and  to  the  same  extent  aa 
natural  persons,  for  injuries  occasioned  by  the  negligence  or  unskilfulness  of  their 
agents  in  the  construction  of  works  for  the  benefit  of  cities  and  towns  under  their 
government." '  "  These  cases  and  others,"  said  "Wright,  0.  J.,  in  a  case  just  quoted 
from,  "  in  speaking  of  the  degree  of  care  and  caution  required  in  making  these  im- 
provements, and  what  negligence  or  unskilfulness  will  render  the  corporation  liable, 
use  such  language  as  follows :  '  The  city  must  act  cautiously  and  skilfully  in  making 
her  grades,  or  the  charter  will  afford  no  protection.'  ^  '  The  negligent  or  unskilful 
manner  of  using  or  appropriating  the  property,'  etc'  '  For  injuries  occasioned  by 
the  negligence  or  unskilfulness,'  etc.""  'A  preliminary  question  is,  whether  all  reason- 
able precaution  against  possible  or  contingent  injuries  was  taken,  and  whether  the 
culvert  was  built  in  a  manner  so  skilful  as  to  shield  the  corporation  from  the  charge 
of  malfeasance  in  the  execution  of  their  duty.  In  construction  of  a  work  like  this, 
they  were  bound  to  exercise  that  care  and  prudence  which  a  discreet  and  cautious 
man  would  and  ought  to  use  if  the  whole  risk  or  loss  were  to  be  his  alone.'  The 
coimcil  having  directed  the  improvement,  '  the  further  prosecution  of  it  is  purely  of 
a  ministerial  character ;  the  agents  to  perform  it  are  selected  by  the  corporation,  and 
they  are  bound  to  see  that  it  is  done  in  a  safe  and  skilful  manner.'  ^'   The  words  '  due 

1  Humes  «.  Knoxville,  11  Humph.  403.  See  •  Dayton  v.  Pease,  4  Ohio  St.  96,  per  Ean- 

the  next  section.  ney,  J. 

s  Ante,  Chap.  VI.  '  Boss  v.  Madison,  1  Ind.  281.      To   the 

SRadcliff's  Executors   «.  Brooklyn,  4  N.  same  effect,  see  Bailey  d.  New  York,  2  Denio, 

T.  195;  Rome  v.  Omberg,  28  Ga.  46;  Callen-  433,  ante,  p.  652;  Eochester  White-Lead  Co. 

der  V.  Marsh,   1   Pick.   417;   Cincinnati  «.  ».  Eochester,  3  N.  Y.  463;  Hay  o.Cohoes  Co., 

Penny,  21  Ohio  St.  499.    Contra,  Frecland  v.  2  N.  Y.  159,  ante,  p.  72 

Muscatine,  9  lo-a,  461 ;  Meares  v.  Wilming-  8  Creal  v.  Keokuk,  4  Greene  (Iowa),  50. 

ton,  9  Ired.  L.  73;  Koberts  v.  Kead,  16  East,  "  Wallace  v.  Muscatine,  4  Greene  (Iowa), 

215.  375. 

i  Post,  §  10.  "  Boss  V.  Madison,  1  Ind.  284. 

6  Cotes  V.  Davenport,   9   lown,  235,  per  n  Eochester  White -Lead  Co.  v.  Eochester, 

Wright,    C.    J.;  Wallace    v.   Muscatine,   4  3  N.  Y.  465,  467;  anie,  p.  673. 
Greene   (Iowa),   373;    Creal   v.    Keokuk,   4 
Greene  (Iowa), 47. 
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care  and  caution '  are  used  in  Steele  v.  Western  Inland  Lock  Navigation.^  '  The 
degree  of  care  and  foresight  which  it  is  necessary  to  use,'  etc'  Where  the  work  is 
purely  ministerial,  the  corporation  is  suhjeot  to  the  same  rules  which  govern  the  indi- 
vidual, and  is  'liable  for  damages  for  the  improper  and  negligent  exercise  of  duty.' ' 
*  As  a  general  rule,  a  man  who  exercises  proper  care  and  skill  may  do  what  he  will 
with  his  own  property.'  'A  person  may  render  himself  liable  by  using  his  own  prop- 
erty in  such  a  negligent  and  improper  manner  as  to  cause  injury  to  another.'  *  "  ^  It 
was  accordingly  held  proper  to  instruct  the  jury  that  "  the  city  would  not  be  liable  for 
any  damages  necessarily  resulting  from  a  judicious,  proper,  and  skilful  performance 
of  the  work ;  "  nor  if  the  injuries  were  "  the  necessary  consequences  of  a  skilful,  cau- 
tious, prudent  performance  of  the  work ;  "  nor  "  for  damages  which  resulted  from  a 
proper  and  prudent  exercise  of  the  power  to  grade  and  fill  streets  and  alleys ;  "  but 
"  if  this  power  was  not  properly  exercised,  the  city  would  be  liable  *  *  *  for  the 
damages  done  in  consequence  of  the  want  of  care ;  "  that  "  it  is  for  the  jury  to  say 
whether  this  work  was  done  with  proper  care,  skill,  and  prudence;"  that  "it  was  the 
duty  of  the  city  to  take  care  that  no  unnecessary  damage  was  done,  and  whether  there 
was  such  was  to  be  determined  from  all  the  facts  and  circumstances  in  proof; "  and 
that,  "  in  determining  this,  the  jury  will  consider  the  location  of  the  premises,  the 
character  of  the  improvements  thereon,  and  the  nature  of  the  work  done  by  the  city ; " 
"  that,  in  making  such  improvements,  the  degree  of  care  required  is  in  proportion  to 
the  nature  and  extent  of  the  injury  which  will  be  likely  to  result  from  the  want  of 
proper  care ;  "  that  if,  in  doing  this  work,  it  was  practicable  for  the  defendant,  by  tem- 
porary drains,  to  have  prevented  the  injury,  and  if  a  discreet  and  prudent  man  would 
have  done  so  if  the  risk  had  been  his  own,  then  it  is  the  duty  of  the  city  to  construct 
the  same; "  that  "if,  in  filling  the  street  or  alley,  it  was  practicable  for  the  defendant, 
by  leaving  openings  in  the  bank,  by  constructing  temporary  culverts,  or  otherwise,  to 
have  prevented  damage,  then  it  was  the  duty  of  the  city  to  do  so ; "  that  "  if  she  did 
not  do  so,  or  did  not  act  cautiously  or  providently,  —  that  is,  as  a  prudent  and  discreet 
firm  would  act  if  the  risk  were  its  own,  —  then  the  defendant  would  be  liable ;  "  and, 
finally,  that  "if  it  was  just  or  practicable  to  have  filled  and  graded  the  street  first, 
and  afterwards  the  alley,  and  if  by  doing  so  less  damage,  or  no  damage,  would  have 
been  occasioned,  then  it  was  for  the  jury  to  say  whether,  if  the  work  was  not  thus 
done,  the  city  acted  prudently  and  cautiously."  These,  and  like  expressions,  did  not 
impose  too  great  a  degree  of  care  upon  the  city.^  So,  the  Supreme  Court  of  Kansas, 
in  an  early  case,  held  that  a  city,  in  the  construction  and  care  of  public  works,  is 
bound  to  exercise  the  same  caution  and  prudence  as  a  discreet  and  cautious  indi- 
vidual would  if  the  whole  loss  or  risk  were  to  be  his  alone.'  This  rule  will  not  make 
municipal  corporations  responsible  for  not  providing  against  those  extraordinary 
occurrences  which  are  not  to  be  anticipated,  and  which  are  usually  ascribed  to  the  act 
of  God.  It  will  not,  obviously,  be  liable  for  failing  to  construct  its  sewers  with  suffi- 
cient apertures  to  pass  all  the  water  accumulating  in  an  extraordinary  flood,  such  as 
does  not  annually  occur.*    The  same  rule  applies  in  respect  of  the  degree  of  care 

1  2  Johns.  286.  r  Leavenworth  ».  Casey,  McCahon  (Kan.), 

3  Bailey  v.  New  York,  2  Denio,  440,  ante,  124. 

P-  652.  8  Spraguet). Worcester,  13  Gray,  193;  Meek 

'  Laconr  J).  New  York,  3  Duer,  415.  v.  Whitechapel   Board,  2  Fost  &  Fin.   144; 

*  Eadcliff 's  Executors  ».  Brooklyn,  4 N.  Y.  Brown  t;.  Saigent,  1  Fost.  &,  Fin.  112;  BIyth 

198, 199.  V.  Birmingham  Water- Works  Co.,  25  L.  J. 

5  Ootes  i>.  Davenport,  t)  Iowa,  235,  236.  (Exch.)    212;    Whitehouse   v.   Birmingham 

'  Cotes  V.  Davenport,  supra.  Canal   Co.,   27  L.  J.   (Exch.)  25.     Compare 

Nichols  r.  Mai-sl.ind,  L.  U.  lOExuh.  235. 
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exacted  of  municipal  corporations  in  the  repair  of  their  bridges  and  highways ;  they 
are  not  responsible  for  the  results  of  sudden  and  extraordinary  floods,  unless,  after 
notice,  they  delayed  the  work  of  repairing  an  unreasonable  time.' 

J  10.  Continued  —  Injuries  from  establishing  and  changing  Grade  of 
Streets.  — In  conformity  with  the  rule  laid  down  in  the  foregoing  section,  municipal 
corporations  are  not  liable  at  common  law  for  injuries  necessarily  resulting  from 
grading  their  streets,  or  from  changing  the  established  grades,  even  after  property- 
owners  have  built  with  reference  to  them,  when  the  work  is  done  in  a  careful  and 
skilful  manned,  and  in  the  execution  of  a  statutory  power.'  Thus,  it  has  been  held 
that  a  city  may,  in  the  exercise  of  its  discretion,  raise  the  grade  of  a  street,  so  as  to 
compel  adjacent  property-owners  to  raise  their  buildings,  at  great  expense,  and  yet 
will  not  be  answerable  to  them  in  damages.'  But,  as  in  other  cases  of  the  exercise 
of  statutory  powers,*  if  its  officers  and  agents,  in  doing  the  work,  act  negligently, 
and  thereby  inflict  damage  on  a  property-owner,  it  must  pay  for  it.' 

As  seen  in  the  preceding  section,  an  exception  to  this  rule  has  been  declared  in 
Ohio.  There,  a  city  is  liable  to  a  land-owner  for  any  consequential  damage  resulting 
to  his  land  from  the  grading  or  changing  of  the  grade  of  streets,  without  reference  to 
the  question  whether  or  not  the  work  was  done  with  due  care  and  skill.^  A  tendency 
is  discovered  in  one  or  two  other  States  to  apply  the  same  rule.'  Under  the  rule  in 
Ohio,  for  cutting  down  a  street,  whereby  a  man's  house  was  left  on  a  higher  grade 
than  that  of  the  street,  a  town  was  held  liable  to  pay  damages.* 


1  Hubbard  v.  Ooncorcl,  35  N.  H.  62.  See 
post,  §  12,  subsect.  5 ;  §  13,  eubsect.  6. 

2  Wilson  V.  New  York,  1  Denlo,  595;  Mur- 
phy V.  Chicago,  29  111.  279 ;  Pontiac  v.  Carter, 
32  Mich.  164 ;  Kavanagh  v.  Brooklyn,  38  Barb. 
232;  St.  Louis  ti.  Gurno,  12  Mo.  Hi;  Taylor 
V.  St.  Louis,  14  Mo.  20 ;  Kadcliff  's  Executors 
V.  Brooklyn,  4  N.  Y.  195 ;  Humes  v.  Knoxville, 
1  Humph.  403 ;  Nebraska  City  v.  Lampkln,  6 
Neb.  27;  Schattner  v.  Kansas  City,  53  Mo. 
162;  Wegmann  v.  Jefferaon  City,  61  Mo.  55; 
Imler  v.  Springfield,  55  Mo.  119;  Hoveyc. 
Mayo,  43  Me.  322;  Ellis  v.  Iowa  City,  29 
Iowa,  229;  Cole  i>.  Muscatine,  14  Iowa,  296; 
Creal  ».  Keokuk,  4  Greene  (Iowa),  47;  Oal- 
lender  v.  Marsh,  1  Pick.  417;  Quinn  v. 
Paterson,  27  N.  J.  L.  35;  Tate  v,  Missouri, 
etc.,  E.  Co.,  64  Mo.  149;  O'Connor  v.  Pitts- 
burgh, 18  Pa.  St.  187;  Eeynolds  v.  Shreve- 
port,  ISLa.  An.  426;  Benden  v.  Nashua,  17 
N.  H.  477;  Green  v.  Beading,  9  Watts,  382; 
The  Mayor  v.  Eandolph,  4  Watts  &  S.  514. 
The  same  doctrine  of  immunity  extends  to 
public  officers  or  private  corporations 
authorized  by  statute  to  improve  roads. 
Governor,  etc.,  u.  Meredith,  4  Term  Rep. 
794 ;  Sutton  v.  Clarke,  6  Taun.  29 ;  Boulton  v. 
Crowther,  2  Barn.  &  Cress.  703;  Henry  v. 
Pittsburgh,  etc.,  Bridge  Co.,  8  Watts  &  S.  85. 

8  Murphy  v.  Chicago,  29  111.  279. 

«  Jnte,  p.  568. 

6  Nevins  v.  Peoria,  41  111.  502;  Blooming- 


ton  V.  Brokaw,  77  111.  194;  Indianapolis,  etc., 
E.  Co.  «.  Hartley,  67  111.  439 ;  Dixon  v.  Baker, 
65  111.  518  (modifying  Moses  v.  Pittsburgh, 
etc.,  E.  Co.,  21  111.  516,  and  Murphy  v.  Chi- 
cago, 29  111.  279) ;  Ellis  v.  Iowa  City,  29  Iowa, 
229;  Inman  v.  Tripp,  6  Cent.  L.  J.  75;  Cotes 
V.  Davenport,  9  Iowa,  227 ;  Templin  v.  Iowa 
City,  14  Iowa,  59;  Kensington  v.  Wood,  10 
Pa.  St.  93 ;  Allentown  v.  Ki-amer,  73  Pa.  St. 
406 ;  Wegmann  v.  Jelf arson  City,  61  Mo  55 ; 
Hendershott  v.  Ottumwa,  46  Iowa,  658;  Boss 
V.  Clinton,  46  Iowa,  606;  Lacour  n.  New 
York,  3  Duer,  406 ;  Stone  v.  Augusta,  46  Me. 
127. 

6  Goodloei!.  Cincinnati,  4  Ohio,  500;  Smith 
V.  Cincinnati,  4  Ohio,  514;  McCombs  v. 
Akron,  15  Ohio  St.  474;  Ehodes  v.  Cleveland, 
10  Ohio,  159.  See  Quincy  v.  Jones,  76  111. 
231.  Compare  Cincinnati  v.  Penny,  21  Ohio 
St.  499. 

'  O'Brien  v.  St.  Paul,  7  Eeporter,  82; 
Nevins  v.  Peoria,  41  111.  502;  Bloomington  v. 
Brokaw,  77  111.  194 ;  Aurora  v.  Gillet,  56  111. 
132;  Aurora  v.  Reed,  57  111.  29;  Dixon  v. 
Baker,  65  111.  518;  Ellis  v.  Iowa  City,  29  Iowa, 
229;  Pettigrew  v.  Evansville,  25  Wis.  223; 
Hoyt  V.  Hudson,  27  Wis.  656. 

8  Goodloe  V.  Cincinnati,  4  Ohio,  500;  Mc- 
Combs V.  Akron,  15  Ohio  St.  474.  In  the 
former  case,  the  plaintiff  built  his  house  and 
improved  his  grounds,  and  afterwards  the 
city,  in  grading  the  street,  cut  down  to  the 
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In  conformity  with  the  Ohio  doctrine,  it  is  held  in  several  jurisdictions  that  a  town  or 
city  is  answerable  in  damages,  where  a  street  is  so  constructed  or  repaired  as  to  change 
the  natural  drainage  of  the  surface-water,  and  empty  it  upon  lands  of  conterminous 
proprietors  upon  which  it  did  not  flow  before.^  In  this  respect  the  city  is  said  to  have 
no  greater  rights  against  a  private  property-owner  than  conterminous  land-owners 
have  against  each  other.^  Nor  is  the  liability  of  the  city  changed  by  showing  that  the 
water  was  turned  upon  the  plaintiff's  lot  by  the  act  of  other  property-owners  in  filling 
up  portions  of  the  street  in  front  of  their  lots,  so  as  to  turn  water  upon  the  plaintiff's 
premises.  The  city  having  control  of  the  streets,  if  its  officers  permit  persons  thus 
to  obstruct  them,  it  will  be  liable  for  the  resulting  damages.'  So,  a  street-railway 
company,  constructing  its  road-bed  under  authority  of  the  city,  raised  an  embankment 
which  turned  water  on  the  premises  of  an  adjacent  owner.  The  city  was  held  liable 
for  the  damages.'  Nor  will  the  city  escape  liability  by  showing  that  it  constructed  a 
culvert,  which  at  once  became  filled  up.  How  long  it  is  bound  to  provide  for  the 
escape  of  water,  and  how  long  the  owner  of  property  may  leave  his  lots  unfilled  at 
the  peril  of  the  city,  is  a  question  of  fact  for  the  jury.*    Nor  was  it  a  defence  that  the 


depth  of  five  ieet,  and  the  plaintiff  sued  for 
the  damages,  alleging  that  the  defendant 
"  maliciously,  and  without  cause,"  dug  up 
the  street,  etc.  It  was  held  that  the  action 
lay.  The  jiidgment  of  the  court  was  in  the 
following  language:  "Per  curiam. —What- 
ever may  have  been  the  ancient  doctrines 
with  regard  to  the  liability  of  corporations 
for  wrongs  done  by  their  agents,  courts 
have  gradually  departed  from  them,  and 
adopted  principles  more  congenial  to  the 
state  and  condition  of  the  world.  Corpora- 
tions are  established  in  our  country  for 
almost  every  concern  of  life,  —  political, 
pecuniary,  and  eleemosynary.  They  govern 
towns,  construct  roads,  engage  in  manufac- 
tures, trade  in  money,  build  churches,  teach 
schools,  and  collect  and  distribute  alms. 
In  all  these  operations  they  act  by  agents. 
Where  benefits  are  derived,  the  corporation 
enjoys  them.  Where  injury  is  inflicted 
through  their  means,  they  ought  to  bo  re- 
sponsible for  it.  When  the  corporation  of 
a  town  grade  the  streets,  the  object  is  the 
benefit  of  the  whole  town.  If  an  individual 
is  injured,  it  is  his  right  he  should  have 
redress  against  all  upon  whose  account  the 
injury  was  perpetrated.  There  is  no  justice 
in  sending  him  to  seek  redress  of  an  irre- 
sponsible agent.  There  is  no  propriety  in 
compelling  the  injured  party  to  look  for 
compensation  to  the  mere  agent,  who  acted 
in  good  faith  according  to  the  directJwons  of 
his  employers,  and,  when  the  agent  is  made 
responsible,  leave  him  for  indemnity  to  the 
discretion  of  the  corporation.  All  corpora- 
tions act  by  agencies,  and  thosR  agencies  are 
composed  of  men  who  may  be  influenced 
by  reprehensible  motives,  or  tempted  to  do 


acts  not  warranted  by  law.  In  this  case,  the 
act  is  charged  in  the  declaration  to  have 
been  illegal  and  malicious.  When  a  cor- 
poration acts  illegally  and  maliciously,  we 
conceive  it  ought  to  be  made  directly  re- 
sponsible. Such  is  the  plain  dictate  of  jus- 
tice, and  we  see  no  technical  rule  of  law 
which  forbids  us  to  act  upon  it." 

1  Nevins  v.  Peoria,  41  111.  502;  Blooming- 
ton  V.  Brokaw,  77  111.  194 ;  Aurora  v.  GUlet, 
B6  111.  132;  Aurora  v.  Reed,  57  111.  29;  Dixon 
1!.  Baker,  65  III.  618;  Ellis  v.  Iowa  City,  29 
Iowa,  229;  Spelman  v.  Portage,  41  Wis.  144; 
Cotes  V.  Davenport,  9  Iowa,  227;  Leaven- 
worth V.  Casey,  McCahon  (Kan.),  124;  Boss  v. 
Clinton,  46  Iowa,  608 ;  Templin  v.  Iowa  City, 
14  Iowa,  59;  Bartle  v.  Des  Moines,  38  Iowa, 
414;  Ross  v.  Madison,  1  Ind.  181 ;  Kensington 
i;.  Wood,  10  Pa.  St.  93;  Byrnes  v.  Cohoes, 
67  N.  Y.  204  (affirming  5  Hun,  602) ;  O'Brien 
11.  St.  Paul,  7  Reporter,  82.  Contra,  Wilson 
V.  New  York,  1  Denio,  595  ;  Estes  v.  China,  56 
Me.  407;  Flagg  v.  Worcester,  13  Gray,  601; 
The  Mayors.  Randolph,  4  Watts  &  S.  514; 
Iraler  v.  Springfield,  55  Mo.  119;  Parks  v. 
Kewburyport,  10  Gray,  28. 

2  Nevins  v.  Peoria,  41  111.  502;  Blooming- 
ton  V,  Brokaw,  77  lU.  194;  Aurora  v.  Gillet, 
66  111.  132;  Aurora  v.  Reed,  57  111.  29;  Dixon 
V.  Baker,  65  111.  518;  O'Brien  v.  St.  Paul,  7 
Reporter,  82. 

3  Aurora  v.  Reed,  57  111.  29. 

<  Damour  ti.  Lyons,  44  Iowa,  276.  Com- 
pare Tate  V.  Missouri,  etc.,  R.  Co.,  64  Mo. 
149 ;  Porter  v.  North  Missouri  R.  Co.,  33  Mo. 
128;  Lackland  v.  North  Missouri  R.  Co.,  31 
Mo.  ISO.  To  the  same  doctrine,  see  Law- 
rence V,  Pairhaven,  5  Gray,  110. 

'  Ross  V.  Clinton,  46  Iowa,  606. 
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plaintiff  might  have  dug  ditches  that  would  have  protected  his  property;  for  he  was 
under  no  obligation  to  do  so,  and  the  city  was.'  It  would  be  difficult  to  draw  the 
line  where  the  do:!trine  of  absolute  non-liability  fades  into  the  doctrine  of  liability  in 
consequence  of  the  work  being  negligently  done.  In  the  leading  case  in  New  Yorlj, 
the  city  raised  the  grade  of  streets  forming  an  angle  on  two  sides  of  the  plaintiff's 
premises,  without  making  any  drain  or  sewer,  and  thereby  obstructed  the  natural 
flow  of  water,  and  caused  it  to  run  from  the  street  and  from  adjacent  land  upon  hers, 
and  to  stand  there  several  months  in  the  year.  In  her  declaration,  she  alleged  that 
the  work  had  been  carelessly  done.  The  court  held  that  it  was  damnum  absque 
injuria.'^  On  precisely  the  same  facts,  several  courts  have  held  cities  liable  on  the 
ground  of  negligence  in  the  performance  of  the  work.' 

In  Delaware,  Massachusetts,  and  Missouri,  the  town  or  city  may,  at  the  discre- 
tion of  its  officers  charged  with  the  duty  of  repairing  and  constructing  highways,  so 
construct  or  repair  a  street,  drain,  or  culvert  as  to  collect  a  great  quantity  of  surface- 
water  at  one  point  and  discharge  it  upon  the  lots  of  a  private  owner,  so  as  to  flood 
his  cellar  or  well,  or  destroy  the  productiveness  of  his  soil,  without  being  liable  to 
pay  damages  therefor.*  The  private  land-owner  may,  indeed,  erect  a  dam  or  barrier, 
and  thus  keep  the  water  back  if  he  can; '  the  town  may  increase  its  volume  ad  libi- 
tum, and  thus  a  sort  of  wager  of  battle  may  spring  up  between  the  public  munici- 
pality and  the  private  individual,  while  the  law  looks  on  indifferently,  denying  an 
injunction  to  one  and  an  action  for  damages  to  the  other.  But  as  to  water  in  natural 
channels,  flowing  between  defined  banks,  a  different  rule  obtains.  In  such  water  a 
land-owner  may  have  a  species  of  proprietary  interest,  of  such  a  nature  that  if,  in 
the  construction  or  reparation  of  its  highways  or  other  public  works,  he  is  injured  by 
its  material  diminution  or  diversion  from  its  natural  channel,  the  municipal  corpora- 
tion must  answer  to  him  in  damages.'  Thus,  where  the  municipal  authorities  con- 
structed a  bridge,  in  place  of  one  which  had  become  worn  out,  of  such  dimensions  as 
to  obstruct  the  free  passage  of  the  water,  and  to  cause  the  same  to  set  back  upon  the 
plaintiff's  mill,  he  was  entitled  to  recover  damages  of  the  town  in  an  action  of  tort.' 

Under  the  foregoing  rule,  cities  have  been  held  liable  for  raising  turnpikes  so  high 
that  the  dirt  slid  down  on  the  land  of  an  adjacent  owner ; '  but  not  for  the  act  of  an 

1  Aurora  o.  Reed,  67  111.  29.  Parks  ii.  Newburyport,  10  Gray,  28 ;  Luther 

»  Wilson  V.  New  York,  1  Denio,  695.  ti.  Winnisimmet  Co.,  9  Cush.  171;  Ashley  v. 

*  See  the  cases  cited  to  the  preceding  sec-  Wolcott,  11  Cash.  192;  Gannan  v.  Hargadon, 
tion;   also  Boss   «;.  Clinton,  46   Iowa,  606;  10  Allen,  106. 

Cotes  V.  Davenport,  9  Iowa,  227.  '  PranHin  v.  Pisk,  13  Allen,  211.    But  he 

*  Plagg  V.  Worcester,  13  Gray,  601;  Dick-  may  not  stop  up  the  sewer  (McGregor  v. 
inson  v.  Worcester,  7  Allen,  19;  Barry  ».  Boyle,34Iowa,  268),  though  he  may  open  an 
Lowell,  8  Allen,  127 ;  Turner  v.  Dartmouth,  artificial  watercourse  across  the  highway 
13  Allen,  291;  Anthony  v.  Adams,  1  Meto.  which  the  town  has  obstructed.  Groton  v. 
284;  Clarke.  Wilmington,  6  Harr.  (Del.)  243;  Haines,  36  N.  H.  388.  The  same  rule  obtains 
Benjamin  «.  Wheeler,  8  Gray,  409;  Perry  ».  between  conterminous  proprietors  as  to 
Worcester,  6  Gray,  546  (citing  Dodge  ».  percolating  waters.  Greenleaf  i;.  Francis, 
County  Commissioners,  3  Meto.  388;  Ashby  18  Pick.  117;  Chasemore  «.  Richards,  7  H. 
V.  Eastern  R.  Co.,  5  Meto.  368;  Baboook  v.  L.  Cas.  349;  Goodale  v.  Tuttle,  29  N.  Y.  459; 
Western  R.  Co.,  9  Mete.  653;  Parker  v.  Bos-  Acton  v.  Blundell,  12  Mee.  &  W.  324. 

ton,  etc.,  R.  Co.,  3  Cush.  107);  Franklin  v.  •  Rose  v.  St  Charles,  49  Mo.  510;  Storm  ». 

risk,  13  Allen,  211;  WUson  v.  New  York,  Augusta,  46  Me.  137;  Perry  v.  Worcester,  6 

1  Denio,  695 ;  Imler  v.  Springfield,  55  Mo.  119.  Gray,  544 ;  Parker  v.  Lowell,  11  Gray,  363. 
This  is  simply  an  application  of  the  right  '  Perry  v.  Worcester,  6  Gray,  544. 

which  one  conterminous   owner    may,   in  *  Hendershott  v.  Ottumwa,  46  Iowa,  658. 

Massachasetts,    exercise    against  another. 
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independent  contractor  in  throwing  dirt,  stones,  etc.,  upon  an  abutting  lot;'  nor  for 
excavating  a  street  without  supporting  abutting  land,  when  weighted  by  houses  or 
other  buildings ; '  nor  for  necessarily  and  reasonably  obstructing  a  navigable  stream 
by  the  erection  of  a  coffer-dam,  for  the  purpose  of  tunnelling  a  highway  under  the 
river.'  But  it  has  been  held  liable  to  pay  damages  for  cutting  down  a  street  so  as  to 
obstruct  access  to  private  property.* 

§  11.  Drains  and  Seinrers. — It  is  impossible  to  state  any  rule  that  would  hold 
good  in  all  the  States  in  respect  to  the  civil  liability  of  municipal  corporations  for 
failing  to  construct  suitable  drains  and  sewers,  or  to  keep  the  same  in  repair.  The 
obligation  of  a  municipal  corporation  to  construct  sewers,  for  the  health,  comfort,  or 
convenience  of  its  inhabitants,  or  of  the  public,  is,  upon  grounds  already  stated,  one  of 
those  imperfect  obligations,  for  the  non-performance  of  which  no  action  will  lie.'  If 
it  is  not  liable  for  a  total  failure  to  execute  such  an  obligation,  it  necessarily  follows 
that  it  will  not  be  liable  for  having  executed  it  but  partially.  Thus,  it  will  not  bo 
answerable  in  damages  for  having  failed  to  construct  a  sewer  of  sufficient  size  to  carry 
off  the  surface-drainage,  where  the  damage  to  the  plaintiff's  property  is  no  greater 
than  it  would  have  been  if  the  sewer  had  not  been  built.^  But,  upon  grounds  already 
stated,  when  a  sewer  is  constructed,  and  citizens  have,  under  license  from  the  city, 
connected  their  private  drains  with  it,  if  the  city  negligently  permits  it  to  get  out  of 
repair,  it  must  pay  the  damages  which  thereby  accrue ; '  though  a  city  will  owe  no 
such  duty  to  a  mere  trespasser,  who  connects  with  the  sewer  without  license.^  The 
distinction  upon  which  the  cases  rest  has  been  already  adverted  to.'  Cities  are 
generally  held  liable  for  injuries  resulting  from  negligence  in  the  building  and  main- 
taining of  sewers,  in  four  instances,  elsewhere  considered :  1.  Where  the  agents  or 
servants  of  the  city,  in  constructing  the  sewer,  do  the  work  negligently  or  unskil- 
fully, whereby  unnecessary  damage  happens  to  adjacent  property,  —  as,  where  walls 
settle,  cellars  become  flooded,  and  the  like.'"  The  city  would  not  be  liable,  even  for 
these  injuries,  if  the  negligence  or  unskilfulness  was  that  of  an  independent  eon- 

1  Eeed  v.  Allegheny  City,  79  Pa.  St.  300.  that  the  rains  which  cansed  the  sewer  to 

2  Eadclifl's  Executors  ».  Brooklyn,  4  N.T.  overflow  were  extraordinarily  severe.  The 
195;  Eome  «.  Omberg,  28  Ga.  46;  Callender  city  was  liable  under  the  statute,  where  the 
V.  Marsh,  1  Pick.  417 ;  Cincinnati  v.  Penny,  21  plaintiff  had  paid  the  city  for  the  privilege 
Ohio  St.  499.  Contra,  Freeland  v.  Musca-  ol  connecting  with  a  public  drain,  and 
tine,  9  Iowa,  461 ;  Meares  v.  Wilmington,  9  afterwards  the  drain  became  too  small  to 
Ired.  L.  73;  Eoberts  v.  Bead,  16  East,  215.  discharge  the  water  which  passed  through 

3  Northern  Transp.  Co.  d.  Chicago  (U.  S.  it  during  heavy  rains,  in  consequence  of 
Sup.  Ct.  1879) ;  ante,  p.  692.  the  joint  action  of  the  mayor  and  board  of 

<  Pekin  v.  Brereton,  67  111.  477.  aldermen  in  causing  other  sewers  to  be  con- 

5  Ante,  §  1.  nected  with  it,  whereby  the  water  backed 

»  Carr  v.  Northern  Liberties,  35  Pa.  St.  into  his  cellar.    Blood  v.  Bangor,  66  Me.  154. 

324 ;  Fair  v.  Philadelphia  (Sup.  Ct.  Pa.  1879),  «  Darling  v.  Bangor,  68  Me.  108 ;  Eanlett  v. 

6  Phila.  Week.  Notes,  534;  19  Alb.  L.  J.  341;  Lowell,  8  Cent.  L.  J.  365  (Sup.  Jud.  Ct.  Mass. 

8  Cent.  L.  J.  366;  Child  w.  Boston,'4  Allen,  1878). 

41;  Mills  B.  Brooklyn,  32  N.  Y.  489;  Darling  »  ^n«e,  §§  1,  2,  3.    See,  as  to  rights  and  lia- 

17.  Bangor,  68  Me.  108.  bilitles  of    private   owners   inter  ge,   with 

'  Child  V.  Boston,  4  Allen,  41 ;  Barton  v.  regard  to  sewers,  Hawkesworth  v.  Thomp- 

Syracuse,  37  Barb.  392;  s.  c,  36  N.  Y.  54.  son,  98  Mass.  77 ;  Curtis  ii.  Noonan,  10  Allen, 

This  liability  is  declared  in  Maine  by  statute  406;  Eandall  v.  McLaughlin,  10  Allen,  366. 

(Rev.  Stat.  Me.  1871,  p.  227),  chap.  16,  §  9,  lo  Ante,  §  9;  Montgomery  i).  Gilmer,  33 

under  which  the  liability  of  the  city  is  that  Ala.  116. 

of  an  insurer,  so  that  it  will  be  no  defence 
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tractor  ^  or  his  servants.  2.  Where  the  sewer  is  so  constructed  or  maintained  as  to 
constitute  a  nuisance,  in  which  case  any  person  sustaining  special  damage  in  conse- 
quence of  it  may  recover  such  damage  of  the  city.^  3.  Where  the  direct  result  of 
the  manner  in  which  the  sewer  is  constructed  or  maintained  is  the  flooding  of  a  per- 
son's premises  with  water.  Here  the  city  is  liable  for  the  trespass  upon  his  freehold 
or  possession.'  4.  Where,  in  digging  a  sewer  in  a  public  street,  a  dangerous  excava- 
tion is  left  open  and  unguarded,  whereby  a  traveller,  without  fault  on  his  part,  is 
injured.*  Here  various  considerations  intervene  to  determine  whether  or  not  the  city 
is  liable, — as,  (1)  whether  the  work  was  done  by  the  agents  of  the  corporation,  or 
by  an  independent  contractor  ;*  (2)  whether,  if  the  work  was  done  by  an  indepen- 
dent contractor,  the  city  had  notice  that  the  excavation  had  been  left  open  and 
unguarded.' 

In  conformity  with  what  has  just  been  seen,  some  of  the  courts  hold  municipal  cor- 
porations liable  for  failing  to  construct  drains  in  connection  with  their  highways,  to 
carry  off  the  surface-^ater  and  prevent  it  from  being  artificially  turned  upon  adja- 
cent lands ; '  but  it  is  believed  that  no  court  has  held  this  obligation  to  exist  except 
where  the  city,  by  grading  its  highway,  has  obstructed  the  natural  flow  of  the  water, 
and  thus,  by  its  own  act,  created  the  necessity  for  the  sewer.  If  such  an  injury 
accrues  to  land-owners  through  the  negligent  or  unskilful  construction  of  such  drains, 
then,  upon  clear  grounds,  already  set  forth,  the  city  will  be  liable.'  The  common  law, 
however,  as  understood  in  Massachusetts,  Maine,  and  New  Jersey,'  requires  munici- 
pal corporations  to  build  drains  only  where  their  highways  would  otherwise  obstruct 
the  flow  oi water  in  its  natural  channel;  and  where  it  is  not  required  to  build,  it  ia 
not  required  to  keep  in  repair  what  it  has  built.  Hence,  if  a  town  construct  a  drain 
for  the  passage  of  surface-water  across  its  highway,  and  afterwards  allow  it  to  get  out 
of  repair,  so  that  it  floods  the  premises  of  a  conterminous  owner,  he  cannot  recover 
damages.!"  Accordingly,  no  action  lies  against  a  city  for  failing  to  keep  a  public 
cesspool  and  sewer  in  repair,  whereby  waste  water  accumulates  and  flows  into  the 
cellar  of  a  neighboring  house,  which  is  not  connected  with  the  sewer  by  a  drain,  for  its 
owner  has  a  right  to  turn  the  water  back ;  i'  but  it  is  otherwise  where  the  injured  land- 
owner has  been  compelled  by  ordinance  to  connect  with  a  sewer,  which  backs  water 
upon  his  land."  The  courts  hold  to  a  different  rule  where  the  highway  of  a  town  crosses 
a  stream  of  water  flowing  in  a  natural  channel,  between  defined  banks.  Here,  any 
person  suffering  special  damage  in  consequence  of  abridge  or  culvert  obstructing  the 

1  _dnte,  §  6.  '  Thurston  v.  St.  Joseph,  61  Mo.  610. 

2  Ante,^  6,7;  Rochester  White -Lead  Co.  »  Parks  u.Hewburyport,  10  Gray,  28;  Luther 
17.  Rochester,  ante,  p.  673;  Rowe  v.  Ports-  v.  Winnisimmet  Co.,  9  Cush.  171;  Ashley 
mouth,  56  N.  H.  291.  v.  Wolcott,  11  Cush.  192 ;  Dickinson  v.  'Wor- 

'  Ante,  §8;  Meekw.  Whitechapel Board, 2  cester,  7  Allen,  19;  Flagg  v.  Worcester,  IS 

Fost.  &  Pin.  144.  Gray,  601;   Barry  v.  Lowell,   8  Allen,  127; 

*  Post,  §  12;  Detroit  v.  Corey,  9  Mich.  165.  Estes  o.  China,  56  Me.  407;  Union  v.  Durkes, 

5  Ante,  §  5;  Detroit ».  Corey,  mpra;  Storrs  38  N.  J.  L.  21;  Bowlsby  v.  Speer,  31  N.  J.  L. 
■V.  Utica,  17  N.  Y.  104.  351. 

6  Post,  §  12,  subsect.  6.  ">  Estes  v.  China,  56  Me.  407 ;  Parks  v.  New- 
I  Damourv.Lyons,  44  Iowa,  276;  Wallace       buryport,  10  Gray  28;  Luther  ».  Winnisim- 

».  Muscatine,  4  Greene  (Iowa),  373;  Indian-  met  Co.,  9  Cush.  171;  Ashley  v.  Wolcott,  11 

apolis  V.  Lawyer,  38  Ind.  348;  Bloomington  Cush.  192;  Dickinson  i;.  Worcester,  7  Allen, 

V.  Brokaw,  77  111.  194 ;  Nevins  v.  Peoria,  41  111.  19 ;  Flagg  v .  Worcester,  13  Gray,  601. 

502;  Aurorau.Reed, 57111.  29;  Auroras.  Gil-  "  Barry  «.  Lowell,  8  Allen,  127. 

lett  56  111.  132;  Jacksonville  ti.  Lambert,  62  "  Child  ».  Boston, 4  Allen,  41. 
111.  519,  and  other  cases;  ante,  §  10. 
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natural  flow  of  the  water,  either  through  its  defective  construction  or  non-repair, 
may  maintain  an  action  therefor  against  the  town.^  The  contrary  rule  has  been 
applied  in  Maryland,  in  respect  to  similar  acts  done  by  the  county  commissioners." 
In  New  Torlf,  a  city  may  not,  without  paying  damages,  so  grade  and  drain  a  street  as 
to  turn  upon  the  land  of  a  proprietor  water  which  formerly  ran  in  another  direction.' 
If  a  city,  with  the  consent  of  the  owner  of  prioate  property,  construct  a  drain  thereon, 
it  will  be  under  no  obligation  to  keep  the  same  in  repair.'  In  Maine,  a  town  is  held 
not  liable,  either  by  statute  or  at  common  law,  for  a  back-flowing  of  water  upon 
private  grounds,  in  consequence  of  an  obstruction  placed  in  a  culvert  by  a  wrong- 
doer.* Upon  grounds  already  stated,^  if  a  public  sewer  becomes  incapable  of  dis- 
charging the  volume  of  water  for  which  it  was  designed,  either  by  a  change  of  sur- 
face-drainage, in  consequence  of  the  drainage  of  streets,'  or  by  the  natural  growth  of 
the  city,"  the  city  will  not  be  liable  to  pay  damages  by  reason  of  not  having  enlarged 
it,  especially  if  the  inconvenience  to  the  property-owner  was  no  greater  than  it  would 
have  been  if  no  sewer  had  been  built.'  In  Michigan,  a  municipal  corporation  is  not 
liable,  at  the  suit  of  an  individual,  for  damages  arising  from  the  insuflSciency  or  defect- 
ive construction  of  a  public  sewer,  where  such  damages  result  directly  to  the  party 
injured  from  his  use  of  it  for  his  private  convenience.  The  fact  that  such  a  person 
paid  annually  a  sum  of  money  for  the  privilege  of  draining  into  the  sewer  was  not 
deemed  evidence  of  an  undertaking  on  the  part  of  the  city  to  furnish  a;nple  drainage 
for  his  premises.'"  Obviously,  if  the  land-owner,  or  his  ancestor,  connected  his  private 
drain  with  a  public  sewer  without  the  prescribed  license^  and  without  paying  the 
prescribed  fee  to  the  citj',  he  cannot  recover  damages  from  the  city  for  an  overflow  of 
his  premises  by  back-water ;  for  he  is  a  mere  trespasser,  to  whom  the  city  owes  no 
duty  in  the  premises.''  When  liable  at  all  for  damages  occasioned  by  the  overflow  of 
one  of  its  sewers,  the  city  is,  of  course,  liable  only  upon  proof  of  negligence.  If  the 
sewer,  always  open  before,  becomes  stopped  in  consequence  of  a  sudden  rain  filling  it 

'  Perry  v.  Worcester,  6  Gray,  544;  Parker  of  the  sewers  into  the  same,  11  these  are  no 

«.  Lowell,  11  Gray,  353;  Rose  v.  St.  Charles,  greater  than  would  otherwise  have  been 

49   Mo.  510;  Stone  v.  Augusta,  46  Me.  127.  carried  in  by  surface-washings,  and  are  not 

Compare  Rowe  v.  Granite  Bridge,  21  Pick.  sufficient  to  exert  any  appreciable  effect  on 

344;  Anthony  ».  Adams,  1  Mete.  284;  Melleu  snch  person;  or  by  a  bridge  constructed  by 

V.  Western  R.  Co.,  4  Gray,  301.  araUroad  corporation,  under  the  authority 

'  Tyson  v.  Commissioners  ot  Baltimore  of  its  charter;  or  by  a  bridge  constructed  by 

County,  28  Md.  510 ;  Walter  v.  Commissioners  the  city,  if  the  bridge,  when  built,  was  suffl- 

of  Wicomico  County,  35  Md.  386.  cient  to  allow  the  free  flow  of  water  as  the 

'  Byrnes  v.  Cohoes,  67  N.  T.  204  (affirming  stream  then  was ;   or  with  such  changes  as 

6  Hun,  602).   This  case  would  seem  to  over-  were    likely  to   be   produced    by   natural 

rule  Wilson  v.  New  York,  1  Denio,  595.  causes  alone,  although  it  has  proved  ins  uffi- 

4  McCaffrey  v.  Albany,  11  Hun,  613.  cient  for  this  purpose  with  such  changes  as 

'  Peck  V.  Ellsworth,  36  Me.  393.  have  been  produced  by  the  exercise  of  it 

•  Ante,  §  1.  railroad  corporation  of  its  chartered  rights; 

'  Steinmeyer  v.  St.  Louis,  3  Mo.  App.  255.  or   by  the  wrongful   acts   of  individuals. 

8  Wheeler  B.Worcester,  10  Allen,691.   Ac-  Wheelerp.  Worcester,  10  Allen,  591. 

cording  to  the  head-note  of  this  case,  it  is  '  Fair  v.  Philadelphia,  6   Phlla.  Week, 

ruled  that  a  city  is  not  liable  in  an  action  Notes,  534;  19  Alb.  L.  J.  341;  Carr  v.  North- 

at  law  for  an  injury  to  a  private  person  by  ern  Liberties,  35  Pa.  St.  324. 

the  obstruction  of  the  flow  of  water  of  a  'k  Dermont  v.  Detroit,  4  Mich.  435. 

stream,  caused  by  an  increase  of  the  sur-  "  Ranlett  v.  Lowell,  8  Cent.  L.  J.  365  (Sup. 

face-wash  from  the  streets  into  the  same,  if  Jud.  Ct.  Mass.  1879;;  Darling  «.  Bangor,  68 

such  increase  is  only  the  natural  result  of  Me.  108, 112. 
the  growth  of  the  city;  or  by  the  emptyings 
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with  sand,  the  city  will  not  be  liable  to  one  whose  premises,  in  consequence  of  such 
an  accident,  are  overflowed.' 

2  12.  Liability  for  Non-repair  of  Highway.  —  (1.)  In  Genei-al. — It  is  now 
settled  in  most  of  the  States,  independently  of  statutes  expressly  so  providing,  that 
cities  and  towns  which  voluntarily  accept  charters  from  the  State,  clothing  them 
with  special  privileges  to  be  exercised  for  the  benefit  of  their  citizens,  and  commit- 
ting to  them  exclusive  control  over  streets,  alleys,  and  highways  within  their  limits, 
are  liable  in  an  action  for  damages  to  any  person  specially  injured  by  their  failure  to 
keep  such  streets,  alleys,  and  other  highways  in  suitable  repair.^    And  this  is  so. 


1  Smith  V.  New  York,  i  Hun,  637  (afflrmed, 
66N.  Y.  295). 

2  Cooley's  Const.  Lim.  248;  Dill.  onMun. 
Corp.,  §  785  et  seq.;  Weet  v.  Brockport,  16 
N.  Y.  161,  note;  Hines  v.  Lockport,  50  N.  Y. 
236  (afl5iming  5  Lans.  16) ;  ».  c,  il  How.  Pr. 
435;  Requa  v.  Rochester,  45  N.  Y.  129;  Wil- 
son V.  Watertown,  5  N.  Y.  S.  0.  (T.  &  C.)  579 ;  s. 
c.,3  Hun,  508;  Peach  v.  Dtica,  10  Hun,  477; 
Conrad  v.  Ithaca,  16  N.  Y.  158;  Mosey  v, 
Troy,  61  Barb.  580 ;  Reinhard  v.  New  York,  2 
Daly,  243;  Wallace  i;.  New  York,  2  Hilt.  440; 
«.  c,  18  How.  Pr.  169;  Davenport  v.  Ruck- 
man,  37  N.  Y.  568 ;  Olemence  ».  Auburn,  66 
N.  Y.  334;  Nims  v.  Troy,  69  N.  Y.  500;  Ring 
ii.  echoes  County,  13  Hun,  76;  Weightman 
V.  Washington,  1  Black,  39;  Chicago  v.  Rob- 
bins,  2  Black,  418;  Nebraska  City  v.  Camp- 
bell, 2  Black,  591 ;  Hutson  v.  New  York,  9  N. 
Y.  163;  5.  0.,  Seld.  Notes,  208;  5  Sandf.  S.  C. 
287;  Omaha!).  Olmstead,  6  Neb.  446 ;  Topeka 
V.  Tuttle,  5  Kan.  311;  Atchison  v.  King,  9 
Kan.  550;  Ottawa  v.  Washabaugh,  11  Kan. 
124;  Wyandotte  c.  White,  13  Kan.  191;  Smith 
V.  Leavenworth,  15  Kan.  81;  Baltimore  «. 
Marriott,  9  Md.  160;  Baltimore  v.  Pendleton, 
15  Md.  12;  Bell  v.  West  Point,  51  Miss.  262, 
per  Peyton,  C.  J. ;  Griffin  v.  Williamston,  6 
W.  Va.  312;  Erie  v.  Schwingle,  22  Pa.  St. 
363;  Kensington  v.  Wood,  10  Pa.  St.  93;  Mc- 
Laughlin V.  Corry,  77  Pa.  St.  109.    In  Penn- 
sylvania, the   rule  extends   to   tovmships, 
boroughs,  and  counties  also.    Dean  v.  Mil- 
ford,  5  Watts  &  S.  545;  Pittsburgh  v.  Grier, 
22  Pa.  St.  54;  Allentown  v.  Kramer,  73  Pa. 
St.  406;  Humphreys  v.  Armstrong  County, 
66  Pa.  St.  204;  Hey  v.  Philadelphia,  81  Pa. 
St.  44.    See  also,  in  support  of   the   rule, 
Shoolbred  v.  Charleston,  2  Bay,  63 ;  Brovm- 
ing  V.  Springfield,  17  111.  143;  Alton  v.  Hope, 
68  111.  167;  Joliet  v.  Verley,  35  ILL.  69;  Spring- 
field   <).  Le  Claire,  49  lU.  476;   Chicago   v. 
Smith,  48  lU.  107;  Centralia  v.  Scott,  69  lU. 
129;  Mechanicsburg  v.  Meredith,  64  111.  84; 
Peru   V.   French,   65    111.   317;    Sterling   o 
Thomas,  60  lU.  264;  Cleveland  v.  St.  Paul, 


18  Minn.  279;  Lindholm  v.  St.  Paul,  19  Minn. 
245;   Moore  v.  Minneapolis,  19   Minn.  300; 
Shartler.  Minneapolis,  17  Minn.  308;  Rusch 
V.  Davenport,  6  Iowa,  443 ;  CoUins  v.  Council 
Bluffs,  32  Iowa,  324;  Rowell  v.  Williams,  29 
Iowa,  210;    Mandersohid    v.    Dubuque,   29 
Iowa,   73;   s.  c,  26   Iowa,  108;   Lowrey  v. 
Delphi,  55  Ind.  250;  Bassett  v.  St.  Joseph,  53 
Mo.  290;  Smith  v.  St.  Joseph,  45  Mo.  449; 
Blake  v.  St.  Louis,  40  Mo.  569;   Bowie  v. 
Kansas   City,  51   Mo.   454;   Jones    u.   New 
Haven,  34  Conn.  1;  Smoot  v.  Wetumpka,  24 
Ala.  112;    Atlanta  v.   Perdue,  53    Ga.    607; 
MilledgevUle  v.  Cooley,  55  Ga.  17;   Mont- 
gomery V.  Gilmer,  33  Ala.  116;  Dargan  v. 
Mobile,  31  Ala.  469 ;  Centreville  v.  Woods, 
67  Ind.   192;   Chicago  v.  Herz,  87  111.  541; 
Barnes   v.  District  of  Columbia,   91  U.  S. 
640;  Chicago  v.  Fowler,  60  111.  322;  Talla- 
hassee V.  Fortune,  3  Fla.  19 ;  Nevins  v.  Roch- 
ester (N.  Y.  Ct.  App.  1879),  19  Alb.  L.  J.  315; 
Mendota  v.  Fay,  1  Bradw.  418;  Patterson 
V.    Colebrook,    29    N.    H.    94;    Newbury  v. 
Connecticut,  etc.,  R.  Co.,  25  Vt.  377;  Holmes 
V.   Hamburg,   47  Iowa,  348;   The   State  v. 
Strong,  25  Me.  297;  The  State  v.  Cumber- 
land, 6  R.  I.  496 ;  Lombard  v.  Chicago,  4  Biss. 
460;   Littlefleld  v.  Norwich,   40  Conn.  406; 
Dewey  v.  Detroit,  15  Mich.  307 ;  Nashville  v. 
Brown,   9  Heisk.   1.      Contra,  Navasota   v, 
Pearce,  46  Texas,  625 ;  Pray  v.  Jersey  City, 
32  N.  J.  L.  394 ;  Livermore  v.  Camden,  31  N. 
J.  L.  507;  Detroit  v.  Blackeby,  21  Mich.  84 
(overruling,  it  seems,  Dewey  v.  Detroit,  15 
Mich.  307) ;  Moore  v.  Shreveport,  3  La.  An. 
645;  Winebigler  v.  Los  Angeles,  45  Cal.  36. 
In  Detroit  v.  Corey,  9  Mich.  165,  the  plaintiff 
was  injured  by  falling  into  an  excavation  in 
a  street  of  the  city,  left  unguarded  by  one 
who  had  contracted  to  construct  a  sewer 
through   one  of  the   public   streets.     The 
city  was  held  liable,  not  on  the  ground  that 
it  was  answerable  civiliter  for  failing  to  keep 
its  highway  in  repair,  but  on  the  ground  that 
the  contractor  was  its  servant.    If  a  city  is 
under  any  obligation  to  erect  hitching-posts, 
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although  the  statute  committing  to  suolj  a  corporation  the  care  of  the  streets  and 
highways  within  its  limits  is  only  permissioe  in  its  language.'  The  case  becomes 
clearer  where  the  duty  of  keeping  the  streets  in  repair  is  clearly  imposed  by  the 
charter,  and  adequate  means  provided  for  its  performance.''  Another  reason  for 
asserting  this  rule  has  been  found  in  the  power  conferred  by  the  charter  of  a  city  to- 
prevent  and  remove  nuisances.  The  exercise  of  such  power  is  not  merely  a  duty, 
but  imperative ;  and  the  words  "power"  and  "  authority  "  in  such  a  charter  mean 
duiy  and,  obligation.'  In  nearly  all  the  above  cases  the  city  was  held  liable  to 
travellers  injured  in  falling  into  excavations  or  coming  in  contact  with  obstructions- 
in  the  street.  But  the  doctrine  is  equally  applicable  where  the  non-repair  of  the 
street  results  in  injury  to  adjacent  property,  — as,  where,  by  reason  of  the  city  suffer- 
ing a  gutter  to  get  out  of  order,  the  plaintiff's  lots  were  flooded;  *  or  where  the  city 
sanctioned  an  obstruction  of  a  street  which  had  been  long  laid  out,  improved,  and 
used,  by  permitting  the  erection  of  market-stalls  upon  it,  to  the  detriment  of  adjacent 
proprietors.* 

As  in  case  of  actions  against  private  obstructors  of  highways,  already  consid- 
ered,* a  necessary  foundation  of  every  civil  action  against  a  municipal  corpora- 
tion for  an  obstruction  or  defect  in  a  highway  is,  that  the  plaintiff  has  suffered 
special  damage  in  consequence  of  it.'  If  the  obstruction  merely  prevents  a  person 
from  using  the  highway  for  the  purposes  of  travel,  he  cannot,  in  general,  recover 
damages ;  for  his  damages  are  not  special,  but  are  common  to  him  and  the  rest  of 
the  community,  and  must  hence  be  redressed  by  a  public  prosecution.'  But  if, 
without  fault'  on  his  part,  he  sustains  a  direct  injury  in  endeavoring  to  pass  the 
obstruction,  then  he  may  maintain  a  private  action.'"  This  was  the  construction  put 
upon  the  Massachusetts  statute  giving  an  action  against  the  town  to  any  person 
who,  in  consequence  of  defects  in  the  highway,  "should  receive  any  injury  in  his 


ordinary  care  in  their  construction  is  all  that 
is  required ;  it  is  not  bound  to  see  that  they 
areabsolutely  safe.  Good  oak  posts,  5x6 
inches  in  diameter,  are  sufficient.  Rockford 
V.  Tripp,  83  111.  247.  The  singular  position  has 
been  taken  by  the  Supreme  Court  of  Ne- 
vada, that  whilst  a  city,  to  whose  mayor  and 
aldermen  -svas  given  the  power  to  open  and 
improve  streets,  was  not  liable  for  failure  to 
remedy  the  defects  produced  by  wear  and 
tear  subsequently  to  their  being  opened 
and  put  in  good  condition,  yet  if  a  defect 
was  left  in  a  street  when  it  was  first  opened 
and  improved,  whereby  a  traveller  was  in 
jured,  he  might  recover  damages.  McDon 
ough  V.  Virginia  City,  6  Nev.  90. 

1  Hutson  V.  New  York,  9  N.  T.  163  (affirm 
ing  5  Sandf.  S.  C.  289) ;  s.  c,  Seld.  Notes,  208 
New  York  v.  Furze,  3  Hill,  612.  See,  to  the 
same  effect,  Nelson,  J.,  in  The  People  v. 
Albany,  11  Wend.  542,  543. 

-  Browning  v.  Springfield,  17  HI.  143 
Smoof  V.  Wetumpka,  24  Ala.  112;  Moore  v. 
Minneapolis!,  -49  Minn.  300 ;  Lindholm  v.  St. 
Paur,19  Minn.  245. 

'  Baltimore  v.  Marriott,  9  Md.  160;  Camp 
bell  c.  Jlontgomery,  53  Ala.  527;  arite,  §  7. 


<  Alton  V.  Hope,  68  111.  167. 

5  St.  John  V.  New  Y'ork,  3  Bosw.  483;  s.  c, 
6  Duer,  315. 

8  Ante,  p.  340. 

'  Tisdale  v.  Norton,  8  Mete.  388;  Adams 
V.  Carlisle,  21  Pick.  146;  Holman  v.  Town- 
seud,  13  Mete.  297 ;  Farnum  v.  Concord,  2  N. 
H.  392;  Griffin  v.  Sanbornton,  44  N.  H.  246; 
Parrelly  v.  Cincinnati,  2  Disney,  516,  where 
many  cases  are  reviewed;  Tomlinson  v. 
Derby,  43  Conn.  562. 

8  Ante,  p.  341. 

»  See  Stetson  v.  Faxon,  19  Pick.  147;  Hol- 
man V.  Townsend,  13  Mete.  297;  Smith  v. 
Dedhara,  8  Oush.  522. 

w  Bigelow  V.  Weston,  3  Pick.  267 ;  Snow  o. 
Adams,  1  Cush.  443 ;  French  «.  Brunswick,  21 
Me.  29;  Frost  v.  Portland,  11  Me.  271;  Coggs- 
weE  V.  Lexington,  4  Cush.  307 ;  Johnson  v. 
Whitefleld,  18  Me.  286;  Appleton  v.  Nan- 
tucket, 121  Mass.  161;  Bagley  v.  Ludlow,  41 
Tt.  425;  Norristown  v.  Moyer,  67  Pa.  St.  355; 
McLaughlin  v.  Corry,  77  Pa.  St.  109 ;  Indian- 
apolis V.  Gaston,  58  Ind.  224.  Contra,  in 
New  Jersey,  under  a  rule  elsewhere  dis- 
cussed (.ante,  §  2),  Pray  v.  Jersey  City,  32 
N.  J.  L.  394. 
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person  or  property."'  Those  damages  sustained  by  a  person  in  being  prevented 
from  using  the  highway,  in  consequence  of  its  being  obstructed  by  snow,^  and  in 
being  put  to  trouble  and  expense  and  loss  of  time  in  extricating  his  team  from  such 
an  obstruction,  have  been  held,  by  questionable  reasoning,  not  within  the  statute.^ 
Upon  this  ground,  it  has  been  held  that,  if  one  having  access  to  other  routes  volun- 
tarily uses  a  street  In  a  condition  dangerous  to  travel,  he  cannot  recover  for  injuries 
thereby  sustained.  Neither  do  the  proprietors  of  an  omnibus  line,  who  are  forced  to 
abandon  the  most  direct  route  by  reason  of  the  non-repair  of  the  street,  and  carry  on 
their  business  over  a  longer  and  more  circuitous  road,  sustain  such  special  damage  as 
to  entitle  them  to  an  action  against  the  city  charged  with  the  duty  of  keeping  the 
way  in  repair.*  If  an  obstruction  in  a  street,  in  consequence  of  excavating  for  a 
public  work,  which  cuts  off  access  to  a  person's  shop,  is  unduly  prolonged,  he  may 
recover  damages  of  the  city ;  for  this  is  special  damage,  —  an  injury  not  suffered  in 
common  with  the  rest  of  the  community.*  The  matter  in  which  the  special  damage 
consists  must  be  distinctly  averred  in  the  declaration.' 

(2.)  In  New  England  and  Wisconsin. — In  New  England'  and  Wisconsin,'  this 
obligation  is  cast  upon  towns  and  cities  by  statute.  These  statutes  are  generally  not 
enlarged  by  construction.'  They  extend  only  to  special  damages,  not  to  those  sus- 
tained by  the  plaintiff  in  common  with  the  rest  of  the  community.'"  They  embrace 
only  direct  injuries  in  consequence  of  using  the  road,  and  not  in  being  prevented  from 
using  it.''    They  give  a  right  of  action  only  to  persons  using  the  highway  as  travellers," 


'  See  next  subsection. 

2  Holman  ».  To wnsend,  3  Mete.  297 ;  Griffin 
V.  Sanbornton,  U  N.  H.  246. 

3  Brailey  v.  Southboi-ough,  6  Cash.  141. 
*  Farrelly  v.  Cincinnati,  2  Disney,  516. 

6  Williams  v.  Tripp,  11 K.  I.  447.  See  Far- 
relly  v.  Cincinnati,  supra. 

«  Tomlinsonc.  Derby,  43  Conn.  562;  Far- 
relly».  Cincinnati,  2  Disney,  516;  Taylor  «. 
Monroe,  43  Conn.  36;  Bristol  Man.  Co.  v. 
Gridley,  28  Conn.  201. 

'  Ante,  p.  620. 

8  Cook  V.  Milwaukee,  24  Wis.  270;  Bums 
V.  Elba,  32  Wis.  605 ;  Perkins  v.  Fond  da  Lac, 
34  Wis.  35;  Houle  v.  Fulton,  29  Wis.  296; 
Wheeler  v.  Westport,  30  Wis.  392;  Green  v. 
Danby,  12  Vt.  338;  Mead  v.  Derby,  40  Conn. 
205;  Peck  v.  Ellsworth,  36  Me.  393;  Green  v. 
Bridge  Creek,  38  Wis.  449. 

s  Chidsey  o.  Canton,  17  Conn.  475;  Hewi- 
Bon  o.  New  Haven,  34  Conn.  136.  But  see 
Ayer  ».  Norwich,  39  Conn.  376 ;  Young  v.  New 
Haven,  39  Conn.  435. 

w  See,  as  to  special  damage,  the  preceding 
subsection,  aad  also  Quincy  Canal  v.  New- 
comb,  7  Mete.  276 ;  Brainard  v.  Connecticut 
River  R.  Co.,  7  Cush.  511 ;  Blood  v.  Nashua, 
etc.,  E.  Co.,  2  Gray,  140;  Brightman  v.  Fair- 
haven,  7  Gray,  271;  Harvard  College  v. 
Stearnes,  15  Gray,  1;  Hartshorn  v.  South 
Reading,  3  Allen,  504;  ante,  p.  341. 

n  Smith  v.  Dedham,  8  Cush.  624;  Holman 
V.  Townsend,  13  Mete.  297. 


1=  Harper  v.  Milwankee,  30  Wis.  365;  Peck 
«.  Ellsworth,  36  Me.  393;  Holman  v.  Town- 
send,  13  Meto.  297;  Sykes  v.  Pawlet,  41  Vt. 
446;  Stickney  v.  Salem,  3  Allen,  374;  Blod- 
gett  V.  Boston,  8  Allen,  237;  McDougaU  v. 
Salem,  110  Mass.  21;  Lyons  v.  Brookline,  119 
Mass.  491;  Tighe  v.  Lowell,  119  Mass.  472; 
Kidder  v.  Dunstable,  7  Gray,  104.  A  person 
going  from  her  residence  to  a  water-closet 
near  by,  having  to  pass  over  a  portion  of  the 
highway,  is  not  a  traveller  so  as  to  be  en- 
titled to  damages  under  such  a  statute  if  in- 
jured while  so  on  the  highway.  Leslie  v. 
Lewiston,  62  Me.  468.  Nor  is  a  person 
driving  his  team  upon  the  highway  from 
under  a  shed.  Sykes  o.  Pawlet,  43  Vt.  446. 
Neither  is  a  person  who  goes  upon  a  vacant 
lot  to  witness  a  circus,  and  then  falls  into 
an  excavation  near  the  highway.  Morgan 
■u.  HoUowell,  57  Me.  375.  A  sailor  who  got 
upon  the  top  of  a  drawbridge  to  aid  the  pas- 
sage of  his  vessel  through  it,  and  was  then 
injured  through  the  defective  construction 
of  the  draw,  could  not  recover  damages  of 
the  town,  for  he  was  not  a  traveller.  Mc- 
DougaU V.  Salem,  110  Mass.  21.  Nor  are 
children  using  a  portion  of  the  highway  for 
their  sports,  travellers,  so  as  to  make  the 
town  responsible  to  them  if  they  are  injured 
in  consequence  of  a  defect  therein.  Stin- 
son  V.  Gardiner,  42  Me.  248 ;  Tighe  v.  Lowell, 
119  Mass.  472 ;  Lyons  v.  Brookline,  119  Mass. 
491.    Nor  does  the  statute  extend  to  an  injury 
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and  do  not  embrace  damages  to  adjacent  property.'  They  are  generally  con- 
strued not  as  extending  to  consequential  damages,  such  as  loss  of  services  of  a  wife 
or  child,  or  the  expense  of  nursing  and  medical  attendance.^  Statutes  making  towns 
liable  in  civil  actions  for  damages  arising  from  their  failure  to  repair  their  highways 
extend  to  chartered  cities.'  Accordingly,  the  statute  of  Wisconsin  *  has  been  held 
applicable  to  a  chartered  city  like  Milwaukee.*  The  street-commissioners  of  that 
city,  though  appointed  respectively  for  the  several  wards,  are  agents  of  the  city,  for 
whose  default  in  maintaining  highways  the  city  is  liable.'  The  duty  imposed  by  this 
statute  is  absolute  and  unconditional.'    K  the  town  fails  to  perform  it,  and  any  of  the 


received  by  a  person  while  crossing  a  plank- 
ing over  a  gutter  within  the  located  limits 
of  a  public  street,  but  outside  ol  the  wrought 
portion  thereof,  put  there  to  facilitate  access 
to  and  from  a  private  way  or  court.  Phil- 
brick  V.  Pittston,  63  Me.  477. 

'  Harper  v.  Milwaukee,  30  Wis.  365 ;  Peck 
V.  Ellsworth,  36  Me.  393;  Smith  v.  Dedham, 
8  Cush.  522;  Holman  v.  Townsend,  13  Mete. 
297;  Sykes  v.  Pawlet,  43  Vt.  «6.  But  see 
GUmau  e.  Laconia,  55  N.  H.  130.  See  Mil- 
waukee V.  Davis,  6  Wis.  377,  where  the 
agents  of  the  city,  in  grading  a  street,  failed 
to  place  proper  lights  and  signals,  and  the 
city  was  hence  held  liable. 

'  Eeed  ».  Belfast,  20  Me.  246;  Harwood  ti. 
Lowell,  i  Cush.  310;  Chidsey  v.  Canton,  17 
Conn.  475.  For  a  similar  view  under  the 
Vermont  statute,  see  the  opinion  ol  Ben- 
nett, J.,  in  Hyde  v.  Jamaica,  27  Vt.  443. 
Otherwise  in  New  Hampshire:  Conway  v. 
Jefferson,  46  N.  H.  521;  Elliott  v.  Lisbon,  57 
N.  H.  27;  EUiott  v.  Concord,  27  N.  H.  204; 
Wheeler  v.  Troy,  20  N.  H.  77 ;  Corey  v.  Bath, 
35  N.  H.  531;  Woodman  v.  Nottingham,  49  N. 
H.  387.  In  Maine,  a  right  of  action  against 
towns  for  non -repair  of  highways  was  given 
in  cases  where,  in  the  words  of  the  act, 
"  any  person  shall  lose  a  limb,  break  a  bone, 
or  receive  any  other  Injury  in  his  person,  or 
to  his  horse,  team,  or  other  property."  This 
did  not  give  »  father  an  action  for  loss  of 
services  of  a  minor  son,  or  for  expenses  of 
medical  attendance  occasioned  by  such  an 
injury.  Such  a  loss  was  not  embraced  in 
the  expression,  "other  property."  Beed  v. 
Belfast,  20  Me.  246.  Under  a  statute  of 
Massachusetts,  providing  that  if  any  person 
shall  receive  any  injury  in  his  person  or 
property  by  reason  of  any  defect  or  want  of 
repair,  etc.,  such  person  may  recover  dam- 
ages, it  has  been  held  that  a  husband  can- 
not recover  damages  for  loss  of  his  wife's 
services  in  consequence  of  such  injury. 
Harwood  v.  LoweU,  4  Cush.  310.  So,  a  stat- 
ute of  Connecticut,  providing  that  "if  any 
person  shall  lose  a  limb,  breaJi  a  bone,  or 


receive  any  bruise  or  bodily  injury,  through 
or  by  means  of  any  *  •  *  defective  bridge 
or  road,"  he  may  recover  of  the  town  "  just 
damages;"  and  providing,  further,  that  "if 
any  horse  or  other  beast,  or  cart,  carriage, 
or  other  property,  shall  receive  any  Injury 
or  damage,  through  or  by  means  of  any 
defective  road  or  bridge,"  the  town  "  shall 
pay  the  owner  of  such  beast  or  property 
just  damages,"  —did  not  give  an  action  to  a 
person  for  consequential  damages,  snch 
as  loss  of  service  and  expense  of  nursing, 
sustained  in  consequence  of  an  injury  to 
his  wife  and  daughter,  in  falling  through 
a  defective  bridge.  The  town  would  have 
been  answerable  to  them  for  their  direct 
damages.  Chidsey  v.  Canton,  17  Conn.  475. 
For  a  simUar  view  under  the  Vermont  stat- 
ute, see  the  opinion  of  Bennett,  J.,  in  Hyde 
V.  Jamaica,  27  Vt.  453.  But  a  statute  of 
New  Hampshire  making  tovras  liable  for 
"damages  happening  to  any  person,  his 
team,  or  carriage,"  embraces  injuries  to  a 
sled  and  load  of  coal  thereon  (Conway  v, 
Jefferson,  46  N.  H.  521),  and  to  a  single  colt 
driven  with  other  colts  along  the  road  (El- 
liott V.  Lisbon,  57  N.  H.  27),  expenses  and 
loss  of  service  occasioned  to  the  plaintiff 
by  an  injury  sustained  by  his  wife  (Elliott 
ti.  Concord,  27  N.  H.  204),  or  injuries  sus- 
tained by  his  wife  and  chad  (Wheeler  v. 
Troy,  20  N.  H.  77),  or  injuries  sustained  by 
himself  and  child  (Corey  v.  Bath,  35  N.  H. 
531),  or  money  lost  from  the  plaintiff's 
pockets  in  consequence  of  such  an  injury 
(Woodman  v.  Nottingham,  49  N.  H.  387). 

8  Kittredge  v.  Milwaukee,  26  Wis.  46; 
Harper  v.  Milwaukee,  30  Wis.  365;  Provi- 
dence V.  Clapp,  17  How.  (tr.  S.)  161;  Eay- 
mond  V.  Lowell,  6  Cush.  532. 

*  Taylor's  Stat.  Wis.  513,  §  156. 

'  Kittredge  v.  MUwankee,  26  Wis.  46;  Har- 
per V.  Milwaukee,  30  Wis.  365. 

«  Kittredge  v.  Milwaukee,  mpra. 

'  Ward  V.  Jefferson,  24  Wis.  342;  Bnms 
V.  Elba,  32  Wis.  610. 
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injuries  specified  in  the  statute  result,  it  is  liable  for  such  injuries.  It  cannot  throw 
the  responsibility  upon  its  officers,  although  in  certain  cases  it  may  have  a  remedy 
over  against  them.  Neither  can  it  shield  itself  by  the  plea  that  it  has  no  means  at 
command  with  which  to  keep  its  highways  in  repair.'  If  such  an  injury  results  in 
death,  an  action  may  be  maintained  under  another  statute  of  Wisconsin,  similar  to 
Lord  Campbell's  Act.^  Under  the  Maine  statute,  it  is  immaterial  what  causes  pro- 
duced the  defect.  The  question  for  the  jury  is,  whether  or  not  the  road  is  "  safe  and 
convenient,"  in  the  language  of  the  statute.'  The  town  will  be  liable  although  the 
defect  was  produced  by  the  natural  action  of  the  elements,  such  as  freezing  and  thaw- 
ing ;*  and  it  is  not  competent  for  the  defendant  to  prove,  by  way  of  excuse,  that  a 
greater  portion  of  the  ways  in  the  same  town  were  defective  solely  from  this  cause." 
This  statute  gives  damages  for  "  any  defect  or  want  of  repair."  ^  A  team  loaded  with 
an  evergreen  tree,  standing  on  a  bridge  in  a  city,  in  charge  of  its  driver,  who  is  wait- 
ing for  a  purchaser,  is  not  "a  defect  or  want  of  repair,"  within  this  language.'  The 
construction  of  these  statutes,  for  the  most  part,  involves  questions  which  have  been 
distributed  under  separate  headings,  while  some,  resting  on  peculiar  facts,  are  not 
calculated  to  Illustrate  any  judicial  question.^  A  statute  of  Maine  provides  that 
"  anj'  person  who  sustains  any  injury  or  damage  as  aforesaid  shall  notify  the  county 
commissioners  of  such  county,  or  the  municipal  officers  of  such  town,  within  sixty 
days  thereafter,  by  letter  or  otherwise,  setting  forth  his  claim  for  damages,  and  speci- 
fying the  nature  of  his  injuries."  '  This  notice  may  be  by  parol ;  it  need  be  given  to 
but  one  selectman ;  it  need  not  specify  the  amount  of  damages  sustained,  in  dollars 
and  cents.'"  In  Massachusetts,  as  already  seen,  the  only  remedy  available  to  a  per- 
son injured  by  the  failure  of  a  town  or  city  to  keep  a  highway  in  repair,  is  that  given 
by  statute."  Hence,  under  a  statute  of  that  State,  where  the  defect  had  not  existed 
for  twenty-four  hours,  the  person  injured  was  not  entitled  to  damages."  In  con- 
formity with  the  same  rule,  a  town  in  Massachusetts  cannot  be  charged  with  dam- 
ages growing  out  of  its  failure  to  repair  a  private  way  passing  under  a  turnpike 
which  has  been  laid  out  as  a  public  road,  although  the  turnpike  company  was  under 
an  obligation  by  contract  to  make  such  repairs."    K  the  expense  of  keeping  a  bridge 

1  Bums  V.  Elba,  mpra,per  Lyon,  J.  ot  evidence:  Sawyer   u.  Northfleld,  7  Cush. 

2  Taylor's  Stat.  1874,  §§  12,  13;   Burns  v.  490;  Jones  t>.  Andover,  6  Pick.  59;  McGuffln 
Elba,  supra.  »•  Cohoes,  11  Hun,  531;  Chicago  v.  Lavelle, 

3  Merrill ».  Hampden,  26  Me.  234.  83  lU.  482;   Clark  v.  Lowell,  1  Allen,  180; 

*  Tripp  V.  Lyman,  37  Me.  250.  Britten  v.  Cummington,  107  Maes.  347;  Pol- 
6  Ibid.  lard  v.  Woburn,    104   Mass.  84 ;   Wrinn   v. 

•  Rev.  Stat.  Me.  1841,  chap.  26,  §§  57,  89.  Jones,  111  Mass.  360;  HiU  v.  Seekonk,  119 
'  Davis  V.  Bangor,  42  Me.  522.  Mass.  85 ;  Whitford  v.  Southbridge,  119  Mass. 
8  Mead  v.  Derby,  40  Conn.  205.     In  this  564;  Hawks  v.  Hawley,  123  Mass.  210;  Cof- 

case  there  was  a  statutory  liability  to  repair  ran  v.  Sanbornton,  66  N.  H.  12;  Fairfield 

either  on  a  borough  or  a  town  within  whose  v.  Amherst,  57  N.  H.  479 ;  Chappell  v.  Oregon, 

limits  it  was  situated.    On  the  special  facts,  36  Wis.  145. 

the  town  was  held  liable  for  an  injury  for  °  Acts  1874,  chap.  215. 

non-repair.    Jackman   v.  Garland,  64   Me.  '»  Sawyer  v.  Naples,  66  Me.  453.    Compare 

133,  relates  to  the  time  when  a  statute  took  Newbit  v.  Appleton,  63  Me.  491;  Rogers  v. 

effect,  requirinj  notice  to  the  selectmen  of  Newbury,  105  Mass.  533. 

the  nature  and  circumstances  of  an  injury  "  Rev.  Stat.  Mass.,  chap.  25,  §  22. 

received  on  a  highway.    Other  cases  con-  "  Brady  ».  Lowell,  3  Cush.  121;  in/ro,  sub- 

struing   special   statutes,  or  turning  upon  sects.  11, 12. 

special  facts  or  ques^tions  of  practice,  or  "  Baker  v.  Dedham,  16  Gray,  393. 

decided  upon  a  question  of  the  sufficiency 
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in  repair  is  imposed  by  statute  upon  several  towns  and  a  railroad  company  jointly, 
with  a  provision  that  the  municipal  authorities  of  one  of  the  towns  shall  have 
the  care  and  superintendence  of  it,  and  shall  employ  all  services  necessary  in 
the  care  of  it,  no  action  lies  against  said  town,  in  favor  of  the  railroad  company,  to 
recover  for  damages  sustained  by  the  latter  in  consequence  of  a  defect  in  the  bridge.^ 
(3.)  Want  of  Means  to  repair. — It  may  be  stated,  with  some  qualification,  that 
want  of  means  to  repair  the  particular  defect  will  be  no  defence  to  an  action  by  a 
traveller  injured  thereby,  if  the  municipal  corporation,  or  its  appropriate  oflScer,  was 
clothed  with  the  power  of  raising  the  means,  —  as,  by  levying  a  tax,  issuing  bonds,  or 
otherwise.^  Want  of  funds,  and  of  the  legal  means  of  procuring  them,  will,  of 
course,  be  an  excuse;'  hntprimd  facie  such  means  exist,*  and  the  absence  of  them 
must,  it  seems,  be  shown  by  way  of  defence,*  and  evidence  of  a  want  of  means  is 
therefore,  in  general.  Irrelevant.^  Although  a  statute  provides  that  the  money  raised 
by  the  trustees  of  a  village  by  assessment,  for  highway  labor,  shall  "be  expended 
under  the  direction  of  the  board  of  trustees  in  malcing  and  keeping  in  repair  the 
highways,  bridges,  and  roads  within  the  corporation,  in  such  manner  as  they  judge  to 
be  the  most  beneficial  for  the  public,"  the  trustees  cannot  be  excused  from  malting 
an  indispensable  repair  on  the  ground  that  the  expenditure  was  confided  to  their 
judicial  discretion,  which  cannot  be  reviewed;  at  least,  not  without  conclusively 
showing  that  all  the  funds  in  their  hands  had  been  applied  in  the  regular  discharge  of 
official  duty.  Accordingly,  when  it  appeared,  in  an  action  against  a  municipal  cor- 
poration for  neglecting  to  repair  a  road,  that  the  needed  repairs  might  have  been 
made  for  about  the  sum  of  $50,  and  that  the  defendants  had  been  provided,  by  tax, 
■with  $2,800,  and  had  expended  from  $2,000  to  $3,000,  It  was  held  that  it  could  not  be 
said  to  have  been  conclusively  shown  that  the  defendants  were  without  funds,  but  that 
there  was  evidence  from  which  the  possession  of  funds  might  be  inferred.'  The  rule 
remains,  however,  that  it  is  a  matter  of  discretion  with  a  municipal  corporation  what 
kind  of  a  road  it  will  build,'  and  it  cannot  be  charged  for  failing  to  cut  broad  and 
smooth  roads  around  precipitous  hillsides,  where  the  expense  would  be  enormously 
disproportionate  to  the  means  at  its  disposal.'  The  fact  that  the  city  was  indebted 
beyond  the  limit  prescribed  in  the  Constitution  of  the  State,  at  the  time  the  injury 
happened,  has  been  held  no  defence  to  an  action  for  damages  for  so  negligently 
grading  a  street  as  to  flood  the  plaintiff's  premises.  The  act  complained  of  did  not 
consist  in  a  nonfeasance,  growing  out  of  a  want  of  means,  but  of  a  misfeasance ;  and 
it  was  not  shown  that  the  city  was  without  money,  or  the  means  of  raising  it,  to  pay 
off  the  plaintiff's  judgment.'"    Where  the  want  of  means  was  produced  by  the  negli- 

1  Maiden,  etc.,  E.  Co.  u.  Charlestown,  8  ^  gee  Hover  o.  Barkhoof,  44  N.  T.  113,  118; 

Allen,  246.  Adsit  v.  Brady,  4  Hill,  630,  634;  Hyatt  v.  Ron- 

=  Erie  City  v.  Schwingle,  22  Pa.  St.  385 ;  dout,  44  Barb.  385  (affirmed,  see  41  N.  Y.  619) ; 
Hines  v.  Lockport,  50  N.  Y.  336  (affirming  s.  Shanle  v.  Minneapolis,  17  Minn.  308. 
c,  41  How.  Pr.  435;  5  Lans.  16;  60  Barb.  37S) ;  «  Milledgeville  v.  Cooley,  55  Ga.  17;   Win- 
Hyatt  V.  Eondout,  44  Bai'b.  385  (affirmed,  see  ship  v.  Enfield,  42  N.  H.  197 ;  Henley  v.  Lyme 
41  N.  Y.  619) ;   Peach  v.  Utica,  10  Hun,  477;  Regis,  ante,  p.  626. 

Hutson  r.  Xew  York,  5  Sandf.  289;  Millodge-  '  Hyatt  v.  Eondout,  44  Barb.  385  (affirmed, 

ville  V.  Cooley,  55  Ga.  16;  Henley  f.  Lyme  see  41  N.  Y.  619). 

Eegis,  ante,  p.  626.  8  Ante,  §  1. 

3  Hyatt  V.  Eondout,  44  Barb.  385  (affirmed,  »  Periy  Township  ».  John,  79  Pa.  St.  412; 

see  41  N.  Y.  619).  Prideaux  v.  Mineral  Point,  43  Wis.  513;  s.  c.', 

*  Day  V.  Grossman,  1  Hun,  570;  Shartle  v.  6  Cent.  L.  J.  428. 

Minneapolis,  17  Minn.  308.  m  Bartle  v.  Des  Moines,  38  Iowa,  414. 
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.gence  or  mismanagement  of  the  plaintiff  himself,  who  was  highway  surveyor  of  the 
town,  this,  of  course,  debarred  him  from  recovering.' 

(4.)  What  constitutes  a  Highway. — Highways  for  the  non-repair  of  which 
municipal  corporations  are  liable  are  established  in  three  ways:  either  (1)  by  being 
laid  out  as  such  by  a  land-owner,  and  dedicated  to  the  public,  and  by  the  public 
accepted;'  or  (2)  by  being  laid  out  as  such  by  the  constituted  authorities,  in  con- 
formity with  law ; '  or  (3)  by  public  user  as  a  highway  for  such  length  of  time  as 
Taises  the  presumption  of  adoption  as  »  highway  by  the  municipal  corporation.* 
That  a  town  has  in  fact  laid  out  a  highway  may  be  proved  by  recitals  in  records  and 
grants;  *  and  if  these  have  been  destroyed,  secondary  evidence  will  be  admitted  where 
a  proper  foundation  has  been  laid.^  Ordinances  of  the  city  which  show  that  the  city 
had  taken  under  its  cognizance  and  control  the  street  or  sidewalk  on  which  the  injury 


'  Todd  V.  Eowley,  8  Allen,  51.  Compare 
Wood  V.  Waterville,  4  Mass.  422;  s.  c,  5 
Mass.  294;   Loker  v.  Brookline,  13  Pick.  343, 

'  Hobbs  V.  Lowell,  19  Pick.  405  (qualifying 
Hinckley  i;.  Hastings, 2  Pick.  162);  Stafford 
V.  Coyney,  7  Barn.  &  Cress.  257;  Milwaukee 
».  Davis,  6  Wis.  377 ;  Eex  v.  Ban-,  4  Camp.  16 ; 
-Jarvis  v.  Dean,  3  Bing.  447 ;  Woodyer  r.  Had- 
•den,  5  Taun.  137;  Cincinnati  v.  White,  6  Pet. 
431.  The  burden  ol  repairing  will  not  at- 
tach to  a  parish  merely  by  the  public  use,  for 
many  years,  of  what  was  once  a  private 
road.  Eex  v.  St.  Benedict,  4  Barn.  &  Aid. 
447;  Green  v.  Bridge  Creek,  33  Wis.  449.  A 
town  is  not  liable  lor  damages  from  the  non- 
repair of  a  bridge,  built  at  least  ten  rods 
from  the  nearest  public  highway,  by  volun- 
teers, for  their  own  accommodation,  and 
never  accepted  by  the  town,  although  for 
three  years  the  major  part  of  the  public 
travel  had  passed  that  way.  Green  v.  Bridge 
•Creek,  38  Wis.  449  (distinguishing  Houfe  v. 
Fulton,  34  Wis.  608;  a.  u.,  29  Wis.  296).  In 
this  last  case  the  town  was  held  estopped  to 
deny  its  liability  for  injuries  cansed  by  the 
insufficiency  of  a  bridge,  which  had  been 
maintained  lor  many  years  without  objec- 
tion, on  the  ground  that  it  had  been  built 
without  the  consent  of  the  Legislature,  over 
a  stream  which,  in  contemplation  of  law, 
was  navigable.  See  also  Green  o.  Canaan, 
29  Conn.  157. 

8  Willey  V.  Ellsworth,  64  Me.  60.  See 
Hemphill  v.  Boston,  8  Cush.  195;  Sherwood 
D.Weston,  18  Conn.  32;  Daniels  v.  Athens, 
55  Ga.  609 ;  Indianapolis  v.  McClure,  2  Ind. 
147;  Sampson  v.  Goochland  Justices,  5 
Gratt.  241;  Stark  v.  Lancaster,  57  N.  H.  88; 
Topsham  v.  Lisbon,  65  Me.  449;  Page  v. 
Weathersfleld,  13  Vt.  424;  Blodgelt  i:  Eoyal- 
ton,  14  Vt.  288;  Hyde  v.  Jamaica,  27  Vt.  443; 
Toung  V.  Wheelook,  18  Vt.  493;   Folsom  v. 


Underbill,  36  Vt.  580;  Mayor  v.  Sheflield,  4 
Wall.  189;  Doyle  v.  Vinalhaven,  66  Me.  348; 
Gilpalrick  v.  Biddeford,  54  Me.  93;  Low  ell  v. 
Moscow,  12  Me.  300;  Blaisdell  v.  Portlaud, 
39  Me.  113;  Oliver  v.  Worcester,  103  Masa. 
489;  Weare  v.  Fitchburg,  110  Mass.  3S4;  The 
Commonwealth  v.  Petersham,  4  Pick.  119; 
Drury  v.  Worcester,  21  Pick.  44;  Bowman  v. 
Boston,  5  Cush.  1.  As  to  bridges :  Rex  v. 
West  Biding  of  Yorkshire,  5  Burr.  2594;  s.  c, 
2  W.  Black.  685;  another  case  under  the 
same  name,  2  East,  342;  Eex  v.  Devon,  14 
East,  477;  another  case  under  the  same 
name,  1  Ey.  &  M.  144;  Bockwith  v.  \Vhalen, 
6  Lans.  376.  What  facts  will  support  a  flnd- 
ing  that  teamsters  have  a  license  to  iise  a 
drive-way  in  the  rear  of  a  store:  Thayer  v. 
Jarvis,  44  Wis.  388. 

■<  Hull  V.  Eichmond,  2  Woodb.  &  M.  337 ; 
Shugart  v.  Halliday,  11  Oh.  Leg.  N.  Ill ;  St. 
John  V.  New  York,  3  Bosw.  483;  Coffin  v. 
Plymouth,  49  N.  H.  173 ;  Conway  v.  Jefferson, 
46  N.  H.  521;  Stevens  v.  Nashua,  46  N.  H. 
192;  Bagley  11.  Ludlow,  41  Vt.  425;  Beach  ». 
Frankenbergcr,  4  W.  Va.  712 ;  Colby  v.  Beaver 
Dam,  34  N.  Y.  235;  Codner  v.  Bradford,  3 
Pinney,  259;  Mayberry  v.  Standish,  56  Me. 
342;  Burnhamu.  Boston,  10  Allen,  290;  Todd 
V.  Rome,  2  Me.  55 ;  Eowell  v.  Montvill  e,  4  Me. 
270;  Lawrence  v.  Mount  Vernon,  35  Me.  100; 
Aurora  v.  Colshire,  55  Ind.  484;  Woburn  v. 
Henshaw,  101  Mass.  193;  Phelps  v.  Mankato, 
23  Minn.  276;  Reed  v.  Northfleld,  13  I'iok.  94; 
Bliss  V.  Deerfleld,  13  Pick.  102;  Stcdm:m». 
Soutlibridge,  17  Pick.  162;  Winterbottom  v. 
Lord  Derby,  L.  E.  2  Exch.  316;  Williams  v. 
Cummington,  IS  Pick.  312;  Eex  v.  Lloyd,  1 
Camp.  2S0;  Eugby  Charity  v.  Merry  weather, 
11  East,  376,  note  a;  Eex  v.  Leake,  5  Barn, 
&  Adol.  469. 

6  Willey  V.  Portsmouth,  35  N.  H.  305. 

6  Hall  V.  Manchester,  40  N.  H.  410. 
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took  place  are  likewise  admissible.'  Long  occupation  and  enjoyment  will  raise 
a  presumption  of  a  grant,  not  only  of  an  easement,  but  of  the  land  itself;  and  not 
only  of  a  grant,  but  of  matters  of  record  and  acts  of  legislation.'  With  respect  to 
the  length  of  Ume  which  will  be  necessary  to  establish  a  highway  by  prescription,  the- 
cases  differ;  but,  by  analogy  to  the  length  of  time  necessary  to  raise  a  presumption 
of  a  grant  or  record,  most  of  the  courts  are  satisfied  with  twenty  years.'  The  fact, 
that  the  municipal  corporation  has,  within  a  recent  period,  made  repairs  upon  a  par- 
ticular highway  or  bridge  is  generally  looked  to  as  evidence  of  its  adoption  of  the 
way  er  bridge,  and  of  its  consequent  liability  to  repair.*  It  may  be  stated,  in  general 
terms  that  this  duty  to  repair,  and  this  consequent  liability  for  failing  to  repair,  arise 
whenever  a  street  has  been  opened  and  graded  to  any  extent  in  respect  of  its  length, 
for  the  purpose  and  with  the  result  of  inviting  public  travel  thereon.*  It  is  not 
sufficient  to  prove  that  the  street  complained  of  has  been  so  travelled  as  to  become  a 
highway  de  factofi  When  the  mayor  and  aldermen  pass  a  vote  which  in  terms,  or 
by  necessary  implication,  declares  that  a  particular  street,  or  a  part  thereof,  shall  be 
made  passable,  they  decide,  in  effect,  that  such  street  is  necessary  to  the  common  and 
public  convenience  for  travel,  and  such  vote  must  be  equivalent  to  a  vote  to  complete 
the  street ;  and  then  and  ever  after  it  becomes  their  duty  to  keep  it  in  good  repair,  to 
have  it  safe  and  convenient,  and  open  for  public  travel,  and  within  a  reasonable  time 
to  fit  it  for  that  purpose,  and  this  duty  may  be  enforced  by  a  public  prosecution.'  If 
the  right  of  a  city  to  appropriate  a  certain  street  is  questionable,  and  a  private  owner, 
denying  such  right,  has  fenced  it  up,  the  city  will  not  be  liable  to  a  traveller  sustain- 
ing an  injury  in  endeavoring  to  pass  the  obstacle.'  The  same  obligation  to  repair 
arises  where  the  city  adopts  a  bridge,  sidewalk,  or  other  improvement,  made  by  a 
volunteer,  by  a  voluntary  subscription  of  citizens,  or  by  a  railway  company  in  restor- 
ing a  highway  over  its  road.'    After  a  highway  has  been  discontinued,  the  obligation 

>  Champaign  v.  Patterson,  50  111.  61;  Book-  wealth  v.  Boston,  16  Pick.  442.    See  Hayden. 

ford  V.  Hildebrand,  61  111.  155.  v.  Attleborough,  7  Gray,  339. 

«  "Williams  v.  Cummington,  18  Pick.  312.  *  Aurora  v.  Pulfer,  56  111.  270. 

»  Jennings  v.  Tisbury,  5  Gray,  73;  Todd  «.  °  II  an  excavation  in  a  street  has  been 

Rome,  2  Me.  55.    Ten  years'  user  has  been  bridged  by  a  volunteer,  and  the  city  allows 

held  not  sufficient.    Estes  v.  Troy,  5  Me.  368.  the  bridge  to  remain  there  lor  several  years. 

See  Eowell  v.  MontviUe,  4  Me.  270.  it  thereby  adopts  it  as  its  own,  and  must 

<  Hull  V.  Richmond,  2  Woodb.  &  M.  337;  keep  it  in  repair  or  pay  any  resulting  dam- 

Hayden  J!.  Attleborough,  7  Gray,  338;  Brown  ages.    Eequa    i;.    Rochester,   45   N.  Y.  129. 

V.  Jefferson  County,  16  Iowa,  340;  Folsom  v.  Compare  Batty  v.  Duxbury,  2t  Vt.  155.    See 

Underbill,  36  Vt.  5S0;  The  State  v.  Cumber-  Ang.  on  Highw.,  §  257.    The  like  obligation 

land,  6  R.  I.  496;  Page  r.  Weathersfleld,  13  to  repair  arises  where  the  city  tacitly  adopts 

Vt.  424;  Dickinson  v.  Rockingham,  45  Vt.  99;  a  sidewalk  made  by  a  citizen.    At  least,  evi- 

Barton  v.  Montpelier,  30  Vt.  650;  Codner  v.  dence  that  the  work  was  done  by  a  citizen. 

Bradford,  3  Pinney,  259;  s.  c,  3  Chand.  291;  creates  a  presumption  of  adoption   by  tlie 

Shartle  r.  Minneapolis,  17  Minn.  308.    Contra,  city.    Barnes  w.  Newton,  46  Iowa,  567.  So  the 

Daniels  v.  Athens,  55  Ga.  609;  Baker  v.  Ded-  fact  that  a  part  of  the  cost  of  constructing- 

ham,  16  Gray,  393;    Bowman  v.  Boston,  5  a  county  bridge  was  defrayed  by  voluntary 

Gush.  1.    See  Gilpatrick  v.  Biddeford,  51  Me.  contributions,  and  expended  under  the  di- 

182 ;  «.  c,  54  Me.  93 ;  Taylor  v.  Boston  Water-  rection  of  persons  other  than  tlie  agents  of 

Power  Co.,  12  Gray,  415.    Evidence  that  the  the  county,  does   not   relieve   the   county 

town  repaired  the  street  after  the  acciden  from  the  obligation  of  keei>ing  the  bridge 

has  been  held  competent.    Sewell  n.  Cohoes,  in  repair.     Morcland  u.  Mitchell  County,  40' 

11  Huu,  626.  Iowa,  394;  Albee  t..  Floyd  County,  46  Iowa, 

'  I.indholm  v.  St.  Paul,  19  Minn.  245.  177 ;  Van  Pelt  v.  Davenport,  42  Iowa,  308.    If 

•  B'jwman  v.  Boston,  5  Cush.  1.  a  railway  company  constructs  a  bridge  over- 

'  Ihid.,  per  Shaw,  C.  J.;   The  Common-  its  track  to  restore  the  highway,  the  town- 
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to  repair,  of  course,  ceases.  "Whether  this  has  been  done  must  depend  upon  a  variety 
of  circumstances,  too  numerous  and  complicated  to  be  brought  within  the  limits  of 
this  discussion.!  Where  a  town  has  maintained  a  travelled  road  sufficiently  wide  and 
suitable  for  all  purposes  of  travel,  and  kept  it  in  repair,  it  is  not  liable  for  injuries 
received  in  consequence  of  a  defective  footpath  in  the  highway  fifteen  or  twenty 
feet  from  the  travelled  track,  which  the  town  had  never  worked  or  repaired,  although 
the  public  had  passed  over  it  on  foot  for  more  than  thirty  years.'' 

(5.)  Degree  of  Care  required  in  the  Reparation  of  Highways.  —  The  general  rule 
is,  that  in  the  reparation  of  its  highways  a  municipal  corporation  is  answerable  in 
damages  for  a  lack  of  ordinary  or  reasonable  care.  It  is  not  held  to  the  liability  of 
an  insurer,  nor  chargeable  in  consequence  of  the  existence  of  latent  defects  which 
ordinary  skill  and  diligence  would  not  detect,  nor  is  it  expected  to  make  extraordi- 
nary exertions,  nor  make  use  of  the  very  best  means  and  appliances ;  but  it  is  held  to 
the  same  rule  of  diligence  which  is  expected  of  private  persons  in  the  conduct  of  any 
business  involving  a  like  danger  to  others;'  and  whether  it  has  exercised  this  degree- 
of  diligence  is,  in  general,  a  question  of  fact  for  the  jury,  under  proper  instructions,* 
although  there  are  cases  so  extreme  in  their  character  that  the  court  is  warranted  in 
instructing  the  jury  that  the  highway  was  unsafe,  as  a  matter  of  law.*    Where,  in 


ship,  in  Pennsylvania,  is  bound  to  keep  it  in 
repair.  Newlin  Township  v.  Davis,  77  Pa.  St. 
317;  post,  §  13,  subsect.  3.  The  correct  prin- 
ciple is,  that  by  assuming  the  care  and  con- 
trol of  a  bridge  or  other  public  work,  the 
municipal  corporation  adopts  it  as  its  own, 
and  is  thereafter  responsible  for  injuries 
arising  from  its  failure  to  keep  it  in  repair. 
Shartle  v.  Minneapolis,  17  Minn.  308. 

1  See,  upon  this  subject,  Tinterti.  Eussell, 
14  Pick.  279;  The  State  v.  Hampton,  2  N.  H. 
22;  The  State  v.  Cumberland,  6  R.  1.496;  s. 
c,  7  E.  I.  75;  Page  v.  Weathersfleld,  13  Vt. 
424;  "Warner  v.  Holyoke,  112  Mass.  362. 
When  dedication  may  be  revoked  by  the 
owner.    Lee  v.  Sandy  Hill,  40  N.  Y.  443. 

s  Whitney  v.  Essex,  38  Vt.  270. 

'  This  is  the  collected  result  of  the  fol- 
lowing cases:  Beecher  v.  Derby  Bridge  Co., 
24  Conn.  491 ;  Bapho  v.  Moore,  68  Pa.  St.  404; 
Vicksburg  o.  Hennessy,  54,  Miss.  391,  396; 
Hicks  V.  Chaffee,  13  Hun,  293 ;  Ward  v.  Jef- 
ferson, 24  Wis.  342;  Centralia  v.  Krouse,  64 
111.  19;  Hume  v.  New  York,  47  N.  Y.  639; 
Moore  v.  Mobile,  1  Stew.  284;  Weightman 
V.  Washington,  1  Black,  39;  Johnston  v. 
Charleston,  3  So.  Car.  232,  241 ;  Winn  v.  Low- 
ell, 1  Allen,  177;  Raymond  v.  Lowell,  6  Cush. 
524;  McDonough  v.  Virginia  City,  6  Nev.  93; 
Wheeler  u.  Westport,  30  Wis.  392  (citing 
Johnson!).  Haverhill,  35  N.  H.  52;  Graves  v. 
Shattuck,  35  N.  H.  257 ;  Winship  v.  Enfield, 
42  N.  H.  74;  Palmer  v.  Portsmouth,  43  N.  H. 
265) ;  Blake  v.  St.  Louis,  40  Mo.  569,  per  Wag- 
ner, J. ;  GrifBn  v.  Williamstown,  6  W.  Va. 
312,  following  Wendell  v.  Troy,  39  Barb.  335 
(affirmed,  4  Keyes,  261) ;  Chicago  v.  McGiven, 


78  111.  347;  Chicago  o.  Bixby,  84  111.  82;  Mer- 
rill V.  Hampden,  26  Me.  234;  Lombard  v, 
Chicago,  4  Biss.  460 ;  Dewey  v.  Detroit,  15> 
Mich.  307;  Chicago  v.  Crocker,  2  Bradw.  279; 
Bloomington  v.  Read,  2  Bradw.  542;  Perkins 
V.  Fayette,  68  Me.  152;  El  Paso  v.  Causey, 
1  Bradw.  531;  Ring  v.  Cohoes  (ST.  Y.  Ct. 
App.  1879),  7  Reporter,  725;  s.  t.,  19  Alb.  L, 
J.  472  (reversing  13  Hun,  76) ;  Chicago  n. 
Gavin,  1  Bradw.  302;  Grayville  v.  Whitaker, 
85  111.  439;  Holmes  v.  Hamburg,  47  Iowa, 
348. 

*  Grayville  v.  Whitaker,  85  111.  439 ;  ».  c,  S 
Cent.  L.  J.  97;  Draper  n.  Ironton,  42  Wis. 
696;  s.  c,  5  Reporter,  223;  Benedict  v.  Fond 
du  Lac,  7  Cent.  L.  J.  258;  «.  c,  6  Reporter, 
799;  McMaugh  v.  Milwaukee,  32  Wis.  200; 
Bryant  v.  Biddeford,  39  Me.  193;  Dowd  v. 
Chicopee,  116  Mass.  93;  Ghenn».  Province- 
town,  105  Mass.  313;  Brooks  v.  Somerville, 
106  Mass.  271;  Cassedy  v.  Stockbridge,  21  Vt. 
391;  Willard  J).  Newbury,  22  Vt.  458;  Kelsey 
V.  Glover,  15  Vt.  708 ;  Sessions  v.  Newport, 
23  Vt.  9;  Leicester  v.  Pittsford,  6  Vt.  245; 
Wheeler  v.  Westport,  30  Wis.  392;  Merrill  v. 
Hampden,  26  Me.  234;  Craig  v.  Sedalia,  63; 
Mo.  417;  Johnson  «.  Haverhill,  35  N.  H.  74; 
Hume  V.  New  York,  47  N.  Y.  639;  Bagley  v. 
Ludlow,  41  Vt.  425;  Hull  u.  Richmond,  2 
Woodb.  &  JI.  337. 

5  Benedict  v.  Fond  dn  Lac,  7  Cent.  L.  J. 
258;  S.C., 6  Reporter,  799;  PrideauxB.  Mineral 
Point,  43  Wis.  513;  s.  c,  6  Cent.  L.  J.  428; 
Holley  V.  Winooski  Turnpike  Co.,  1  Aik.  74; 
Kelsey  v.  Glover,  15  Vt.  708.  But  see  Ses- 
sions V.  Newport,  23  Vt.  9. 
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making  a  road  in  a  mountainous  country,  it  became  necessary  to  cut  into  the  rock 
around  a  hill  above  a  stream,  and  the  township  had  not  made  the  road  wide  enough 
for  teams  to  pass  at  all  places,  but  had  made  "turn-outs"  at  convenient  distances 
from  each  other,  it  was  error  to  reject  evidence  that  the  street  could  not  be  widened 
except  by  incurring  enormous  expense.'  If  a  road  is  obstructed  by  the  washing  away 
of  a  bridge,  or  other  cause,  a  statute  requiring  the  town  to  make  repairs  as  soon  as 
may  be  is  satisfied  with  a  degree  of  reasonable  and  practicable  diligence,  such  as  the 
magnitude  of  the  work,  the  difficulty  of  procuring  materials,  and  other  circumstances 
will  admit;  and  whether  reasonable  diligence  was  used  is  a  question  for  a  jury.- 
Whether  the  municipal  corporation  is  liable  for  an  injury  happening  through  the 
combined  result  of  its  negligence  in  not  keeping  its  highway  in  repair,  and  one  of  the 
ordinary  accidents  of  travel,  such  as  a  harness  breaking,  or  a  horse  taking  fright  and 
running  away,  the  cases  are  not  agreed.  As  the  cases  involve  a,  speculation  as  to 
what  is  the  proximate  cause  of  the  injury,  they  are  considered  hereafter  in  the  chap- 
ter on  "  Proximate  and  Remote  Cause." 

(6.)  When  Notice  of  the  Defect  is  a  Condition  of  Liability.  — An  obvious  inference 
from  the  foregoing  rule  is,  that  unless  the  obstruction  or  defect  in  the  highway  caus- 
ing the  injury  was  produced  by  the  municipal  corporation  itself,  or  by  some  one  in 
privity  with  it,^  the  city  will  not  be  liable  for  the  damages  produced  by  the  defect, 
unless  it  had  notice  thereof,  express  or  implied,  for  a  sufficient  length  of  time  before 
the  happening  of  the  accident  to  have  enabled  it,  by  the  exercise  of  reasonable  dili- 
gence, to  make  the  necessary  repairs.*  Properly  understood,  this  rule  means  no 
more  than  that  such  a  corporation  will  not  be  answerable  for  damages  caused  by  a 
defective  condition  of  its  highways  or  bridges  produced  by  some  act  not  its  own,  —  as, 
the  act  of  a  wrong-doer,  a  sudden  flood,  or  other  casualty,  —  unless  (1)  actual  notice 
had  come  to  it  of  such  defect,  and  a  reasonable  time  had  elapsed  before  the  acci- 
dent to  have  enabled  it  to  repair  the  same,  by  the  exercise  of  reasonable  dili- 
gence; or  unless  (2)  sufficient  time  had  elapsed  between  the  happening  of  the 
defect  and  the  accident,  in  which  the  corporation  might,  by  the  exercise  of  rea- 
sonable diligence,  have  discovered  the  defect  and  repaired  it  In  the  latter  case, 
the  courts  will  either  conclusively  presume  that  the  city  had  notice,  or  charge  it 
with  liability  for  the  resulting  damages  because  of  its  negligence  in  not  knowing.* 

1  Perry  Township  v.  John,  79  Pa.  St.  412.  York,  5  Duer,  674;  Hart  u.  Brooklyn,  36  Barb. 

'  Briggs  V.  Guildford,  8  Vt.  264.  226 ;  Seaman  v.  New  York,  3  Daly,  147 ;  Bush  ». 

3  Brooks   V.    Somerville,    106  Mass.    271;  Geneva,  3  N.  Y.S.  C.  (T.&C.)  409;  Chicago  o. 

Monies  v.  Lynn,  119   Mass.    273;   «.  c,  121  Langlass,  66  111.  361;  Peru  ».  French,  55  lU. 

Mass.  442;  Alexander  v.  Mount  Sterling,  71  317;  Eeed  i>.  Northfleld,  13  Pick.  94;  Doulon 

111.  366 ;  Springfield  i>.  Le  Claire,  49  111.  476 ;  v.  Clinton,  33  Iowa,  397 ;  Kowell  v.  Williams 

Chicago  V.  Johnson,  53  111.  91 ;  Crosby  ».  Bos  -  29  Iowa,  210 ;  Boucher  v.  New  Haven ,  40  Conn, 

ton,  118  Mass.  71,  74;  Eowe  v.  Portsmouth,  456;  Bill  ».  Norwich,  39  Conn.  222;  Eice  v. 

56  N.  H.  291;  Fort  Wayne  v.De  Witt,  47  Ind.  Des  Moines,  40  Iowa,  641;  Clark  v.  Corinth 

391.  41  Vt.  449;  Ozier  v.  Hinesburgh,  44  Vt.  220; 

*  Fort  Wayne  v.  De  Witt,  47  Ind.  391.  Hume  v.  New  York,  47  N.  Y.  639;  Jansen  v. 

6  Barrett    v.     St.    Joseph,   53   Mo.    290;  Atchison,  16  Kan.  358;  Chicago  v.  Murphy, 

Schweickhardt  v.  St.  Louis,  2  Mo.  App.  571;  84  111.  221 ;  Fahey  v.  Harvard,  62  111.  28 ;  Lob- 

Doherty  v.  Waltham,  4  Gray,  596 ;  Hai-per  v.  dell  v.  New  Bedford,  1  Mass.  153 ;  Harriman 

Milwaukee,  30  Wis.  365;  Prideaux  v.  Mineral  ».  Boston,  114  Mass.  241;  Howe  v.  Plainfleld 

Point,  43  Wis.  513;  s.  c,  6  Cent.  L.  J.  428;  41  N.  H.  135;  Hubbard  v.  Concord,  35  N.  H.' 

Mack  t).  Salem,  6  Or.  275;  Dorlon  r.  Brook-  52;  Ward  ».  Jefferson,  24  Wis.  342;  Colby  i;. 

lyn,  46Barb.  604;   Sweet  v.  Gloversville,  12  Beaver  Dam,  34  Wis.  285;  Goodnoughti.Osh- 

Hun,  302;  Wilson  v.  Watertown,  3  Hun,  508;  kosh,  24  Wis.  549;  s.  c,  gub  nom.  Goodno  v. 

Todd  V.  Troy,  61  N.  Y.  506;  McGinity  v.  New  Oshkosh,  28  Wis.  300;  Hall  v.  Fond  du  Lac 
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When  Notice  of  Defect  is  a  Condition  of  Liability. 


"Whether  the  corporation  had  notice,  or  was  negligently  ignorant,  is  a  question 
of  fact  for  the  jury.i  Notice  will  he  inferred  if  the  defect  in  the  street  or  side- 
walk had  existed  for  a  considerable  length  of  time ; '  or  from  the  fact  that  the 
defect  had  existed  so  long    as    to    render  it  notorious,'  —  as,   in    one    case    three 


42  Wis.  274;  Mosey  v.  Troy,  61  Barb.  581; 
Eeinhard  v.  New  York,  2  Daly,  243 ;  Manches- 
ter V.  Hartford,  30  Conn.  118;  Townsend  «. 
Des  Moines,  42  Iowa,  657;  Schmidt  v.  Chi- 
cago, etc.,  K.  Co.,  83  111.  405;  Chicago  v.  Mo- 
Carty,  75  111.  602 ;  Cusiclc  v.  Norwich,  40  Conn. 
375 ;  Chicago  v.  Fowler,  60  111.  322 ;  Chicago  v. 
Croolier,  2  Bradw.  279;  Weightmani).  Wash- 
ington, 1  Blaclc,  39;  Noble  -o.  Eichmond 
(Va.  Ct.  App.  1879),  7  Eeporter,  478;  Atlanta 
V.  Perdue,  53  Ga.  608;  Fort  Wayne  v.  De 
Witt,  47  Ind.  391.  It  was  held,  under  an  old 
New  Hampshire  statute  malting  towns  liable 
for  damages  happening  in  consequence  of 
their  failing  to  keep  in  repair  their  highways 
and  bridges,  that  notice  was  not  necessary. 
Morrill  v.  Deering,  3  N.  H.  53.  But  this  is  no 
longer  the  law  in  that  State.  Hubbard  v. 
Concord,  35  N.  H.  52;  Johnson  v.  Haverhill, 
35  N.  H.  74.  The  books  disclose  several  ways 
of  expressing  this  idea  :  "  The  law  con- 
clusively presumes  that  such  diligence  has 
been  exercised,  and  that  the  knowledge 
which  such  diligence  would  procure  has 
been  acquired,  or  that  the  city  has  been 
culpably  negligent  in  not  employing  such 
diligence.  In  the  one  case,  the  city  is  liable 
because  of  its  notice ;  in  the  other,  it  is  liable 
without  notice,  because  its  lack  of  notice 
results  from  its  negligence."  Day,  J.,  in 
Eice  V.  Des  Moines,  40  Iowa,  641.  The  cor- 
poration will  be  liable  if  the  defect  were 
known  to  it,  or  if  it  was  so  notorious  that, 
with  the  exercise  of  ordinary  diligence,  the 
corporate  authorities  would  have  discovered 
it  in  time  to  have  repaired  it  before  the  acci- 
dent. Barnes  v.  Newton,  46  Iowa,  567 ;  Cleve- 
land V.  St.  Paul,  18  Minn.  279.  If  the  defect 
was  not  occasioned  by  the  act  of  the  city,  or 
with  its  permission,  the  city  must  have  had 
actual  or  constructive  notice  of  the  defect  in 
the  sidewalk  in  time  to  have  repaired  it  or 
protected  passers-by  against  it.  Moore  v, 
Minneapolis,  19  Minn.  300.  Actual  notice  is 
not  necessary  where  the  circumstances  are 
such  that  ignorance  is  in  itself  negligence. 
Hoover  o.  Barkhoof,  44  N.  Y.  113,  125,  per 
Earl,  C. ;  Boucher  v.  New  Haven,  40  Conn. 
456;  Cusick  v.  Norwich,  40  Conn.  375.  "If 
the  defect  be  open  and  notorious,  notice  is 
presumed."  Lindholm  v.  St.  Paul,  19  Minn. 
245.  "If  the  defect  is  visible,  notice  is  not 
necessary,  and  an  omission  to  know  of  it  is 


^pHma  fade  negligence."  Eockwell  v.  Third 
Avenue  E.  Co.,  64  Barb.  438  (affirmed,  53  N. 
T.  625).  By  the  terms  of  the  statute  of 
Maine,  it  is  essential  to  the  liability  of  the 
town  that  it  had  "  reasonable  notice  of  the 
defect,  or  want  of  repair."  This  is  held  to 
imply  some  thing  more  than  that  the  town 
might  have  had  notice,  or,  by  the  exercise 
of  reasonable  diligence  and  care,  ought  to 
have  had  notice.  The  plaintiff  must  prove 
that  the  town  had  actual  "  reasonable  notice 
of  the  defect,"  although  the  jury  may  infer 
actual  notice  in  any  case  from  the  circum- 
stances proved.  Bragg  v.  Bangor,  61  Me. 
532. 

1  Howes).  Plainfield,41N.  H.  135;  Springer 
V.  Bowdoinham,  7  Me.  442;  Bradbury  v.  Fal- 
mouth, 18  Me.  64.  There  is  no  rule  of  law 
prescribing  for  what  length  of  time  the  con- 
tinuance of  an  open  and  visible  defect  in  a 
highway  shall  constitute  notice  of  its  exist- 
ence ;  and  it  is  error  to  tell  the  jury  that  its 
continuance  during  the  whole  of  a  certain 
month  would  constitute  such  notice.  Colley 
D.  Westbrook,  57  Me.  181. 

-  Lindholm  v.  St.  Paul,  19  Minn.  245;  Eeed 
t).  Northfleld,  13  Pick.  94;  Harriman  «.  Bos- 
ton, 114  Mass.  241 ;  Howe  v.  Lowell,  101  Mass. 
99;  Donaldson  v.  Boston,  16  Gray,  508;  Hume 
V.  New  York,  47  N.  Y.  639 ;  McLaughlin  v. 
Corry,  77  Pa.  St.  109;  Goodno  v.  Oshkosh,  28 
Wis.  300;  Holt  v.  Penobscot,  56  Me.  15; 
Springfield  a.  Doyle,  76  111.  202;  Eookford 
t).  Hildebrand,  61  111.  155 ;  Bill  v.  Nor- 
wich, 39  Conn.  222;  Manchester  v.  Hartford, 
30  Conn.  118;  Galesburg  v.  Higley,  61  111.  287; 
Crosby  v.  Boston,  118  Mass.  73;  Eowe  v, 
Portsmouth,  56  N.  H.  331. 

3  Eequa  v.  Eochester,  45  N.  Y.  129;  Hart  «, 
Brooklyn,  36  Barb.  226,  239;  Todd  v.  Troy,  61 
N.  Y.  506;  Doulon  v.  Clinton,  33  Iowa,  397. 
Some  exceptions  have  been  admitted  to  this 
rule.  Barnes  v.  Newton,  46  Iowa,  567 ;  Cleve- 
land V.  St.  Paul,  18  Minn.  279.  In  Wisconsin, 
it  has  been  stated  that  where  the  defect  was 
not  the  result  of  a  sudden  catastrophe,  such 
as  a  flood,  the  vei-y  fact  of  its  existence  is 
conclusive  evidence  of  the  lack  of  ordinary 
care.  Ward  v.  Jefferson,  24  Wis.  342.  Com- 
pare McCabe  )).  Hammond,  34  Wis.  590.  In 
New  York,  it  has  been  held  that  if  the  defect 
was  the  work  of  a  trespasser,  the  notice 
must  be  proved,  although  the  defect  had 
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years ; '  In  another  case,  two  months ;  '■■  and  in  other  cases,  several  months : '  in 
another,  two  or  three  weeks ;  *  and  in  case  of  a  visible  obstruction  to  a  crowded 
and  fashionable  thoroughfare  of  a  large  city,  two  days.^  Circumstances  may 
also  exist  under  which  notice  will  be  inferred  without  the  lapse  of  any  time.  A 
road-overseer,  for  example,  must  know  that  the  road  will  be  blocked  by  a  heavy 
fall  of  snow.^  Express  notice  is  proved  in  various  ways,  —  as,  by  a  resolution  of 
the  city  council  to  repair  the  defect,'  or  by  the  fact  that  another  person  had 
been  injured  in  consequence  of  the  same  defect.^  Notice  to  the  chairman  of  the 
board  of  town  supervisors'  —  in  Maine,  notice  to  some  of  the  principal  citizens'"  —  is 
evidence  of  express  notice ;  but  not  in  Massachusetts,^'  nor  in  lowa,'^  nor,  as  a  matter 
of  law,  in  Connecticut." 

In  Massachusetts,  there  is  a  statute  making  it  a  condition  of  the  liability  of  the 
town  that  it  must  have  known  of  the  defect  in  time  to  repair  it,  or  that  the  defect 
must  have  existed  twenty-four  hours."    This  statute  is  construed  to  mean  that  the 


existed  for  a  long  time.  Griffln  v.  New  York, 
9  N.  Y.  456;  s.  c,  Seld.  Notes,  223;  Wallaces. 
New  York,  2  Hilt.  440;  s.  c,  18  How.  Pr.  169. 
But  this  decision  is  wholly  out  ol  the  line, 
and  unsound,  because  it  ignores  the  para- 
mount duty  ol  the  city  to  keep  its  streets 
safe  and  unohstructed  for  travel,  irrespec- 
tive of  the  cause  of  the  obstruction,  whether 
from  the  negligence  of  its  own  officers,  the 
action  of  the  elements,  or  the  work  of  tres- 
passers.   Post,  subsects.  11, 12. 

1  Barstow  v.  Berlin,  34  Wis.  357. 

-  Market  v.  St.  Louis,  56  Mo.  189. 

3  Hallr.  Fond  du  Lac,  42  Wis.  274;  Chi- 
cago V.  Crocker,  2  Bradw.  279.  At  least,  this 
will  be  sufficient  to  warrant  a  jury  in  infer- 
ring notice.  Nevin  v.  Rochester,  19  Alb.  L. 
J.  315. 

*  Atlanta  v.  Perdue,  53  Ga.  607. 
s  Chicago  v.  Fowler,  60  111.  322. 

•  McCabe  v.  Hammond,  34  Wis.  590. 
'  Erd  V.  St.  Paul,  23  Minn.  443. 

8  Chicago  V.  Powers,  42  111.  169. 

»  Jaquish  v.  Ithaca,  36  Wis.  108.  Contra, 
the  fact  that  two  town  trustees  saw  a  defect 
was  not  notice  to  the  town.  Bush  v.  Geneva, 
3  N.  Y.  S.  C.  (T.  &  C.)  409.  Notice  to  a  single 
alderman  has  been  held  not  enough.  Peach 
V.  Utica,  10  Hun,  477. 

w  Mason  v.  Ellsworth,  32  Me.  271;  Tuell  v. 
Paris,  23  Me.  5.56;  French  v.  Brunswick,  21 
Me.  29.  But,  after  notice,  the  obstructions 
are  to  be  removed  or  the  repairs  made  by 
the  appropriate  officers  of  the  town  in  a  rea- 
sonable time.  The  law  imposes  no  duty 
upon  an  inhabitant  ol  the  town,  not  a  town 
officer,  who  perceives  an  obstruction  in  the 
highway,  to  remove  it ;  therefore,  in  the  trial 
of  an  action  against  a  town  for  an  injury 
occasioned  by  reason  of  an  obstruction  suf- 
fered to  remain  in  a  highway,  it  is  erroneous 


to  instruct  the  jury  that "  notice  of  a  defect 
to  any  inhabitant  of  the  town,  of  sufficient 
intelligence  to  know  and  appreciate  the 
danger,  and  for  a  sufficient  length  of  time  to 
enable  such  person,  by  the  use  of  due  dili- 
gence, to  remove  it,  or  to  give  notice  to  other 
inhabitants  of  the  town  of  its  existence,  so 
as  to  enable  them  to  remove  it,  if  the 
person  to  whom  the  defect  was  first  known 
was  not  a  competent  or  suitable  person  to 
do  it,  was  all  the  law  required."  Ham  v. 
Wales,  58  Me.  222.  Where  numbers  of  the 
inhabitants  of  the  town  were  concerned  in 
placing  the  obstruction  which  caused  the 
accident,  across  the  highway,  of  whom  one 
at  least  was  a,  man  of  substance,  and  the 
obstruction  was  so  left  by  all  for  a  short 
time,  during  which  the  acccidenl  happened. 
It  was  held  that  the  notice  was  sufficient  to 
render  the  town  liable.  French  v.  Bruns- 
wick, 31  Me.  29. 

11  Donaldson  v.  Boston,  16  Gray,  508. 

12  Cramer  v.  Burlington,  39  Iowa,  512. 
1'  Bill  V.  Norwich,  39  Conn.  222. 

"  Gen.  Stat.  Mass.  1860,  chap.  44,  §  22 ;  Ryer- 
son  V.  Abington,  102  Mass.  526;  Donaldson  v. 
Boston,  16  Gray,  608;  Macoarty  «.  Brookline, 
114  Mass.  527 ;  Harriman  v.  Boston,  114  Mass. 
241;  Crosby  v.  Boston,  118  Mass.  71;  Brooks 
V.  Somerville,  106  Mass.  271;  Monies  v.  Lynn, 
121  Mass.  442;  Hodgkins  v.  Rockport,  116 
Mass.  573;  Winn  v.  Lowell,  1  Allen,  177; 
Day  V.  Milford,  5  Allen,  98;  Blood  v.  Hub- 
bardston,  121  Mass.  233.  The  facts  that  the 
plaintiff  feU  on  a  smooth  piece  of  ice  about 
three  feet  square  and  two  inches  thick,  in 
a  depression  in  a  sidewalk,  where  water 
stayed  in  summer  until  it  evaporated,  and 
in  winter  until  it  froze ;  that  it  was  very 
cold  on  the  day  of  the  accident,  but  had 
rained  the  whole  day  before,— have  been 
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defect  which  was  the  direct  cause  of  injury  must  have  existed  for  twenty-four  hours, 
or  must  have  been  brought  to  the  notice  of  the  town,  or  must  have  been  of  such  a 
character  that,  with  due  care,  the  town  might  have  known  of  its  eiistence  before  the 
time  of  the  injury.^    It  is  not  enough  that  another  defect,  which  occasioned  the 
defect  which  was  the  proximate  cause  of  the  injury,  had  then  existed  more  than 
twenty-four  hours.'     Thus,  where  the  defect  was  caused  by  water  flowing  over  the 
highway  in  consequence  of  a  culvert  being  too  narrow,  it  was  not  sufBcient  that  the 
culvert  had  been  too  narrow  for  twenty-four  hours,  and  that  its  narrowness  caused 
the  water  to  overflow,  and,  by  washing  away  or  loosening  the  earth,  produced  the  par- 
ticular defect  which  caused  the  injury;  but  this  particular  defect,  though  resulting 
from  the  imperfect  condition  of  the  culvert,  must  have  existed  for  the  requisite  time 
in  order  to  maintain  the  action.'    But  it  has  been  held  that  if  an  injury  is  caused  by 
reason  of  the  elevation  of  one  edge  of  a  plank  which  is  laid  over  an  open  space  left 
for  the  passage  of  water  in  a  public  street,  and  this  is  found  to  be  an  actionable 
defect,  it  is  enough  to  authorize  a  verdict  for  the  plaintiff  if  the  plank  has  been  split, 
loose,  liable  to  change,  and  unsafe  for  twenty-four  hours  before  the  accident,  or  if  the 
city  authorities  had  reasonable  notice  of  its  unsafe  condition,  although  the  position  of 
the  plank  which  was  the  immediate  cause  of  the  accident  had  continued  only  a  short 
time.*    Notice  of  a  cause  outside  of  the  way,  which  might  produce  a  defect  in  the 
way,  was  no  notice  of  the  defect  itself  if  produced ;  nor  was  the  existence  of  such  a 
cause  for  the  twenty-four  hours  previous  to  the  occurrence  of  an  injury  suffered 
through  the  defect,  equivalent  to  the  existence  of  the  defect  itself  for  that  time.*    If 
a  stone  had  remained  for  more  than  twenty-four  hours  so  near  the  travelled  path  as 
to  constitute  a  defect,  it  was  not  necessary  that  it  should  have  remained  for  twenty- 
four  hours  in  the  position  where  it  was  when  the  injury  happened.'    So,  if  the  defect 
existed  more  than  twenty-four  hours  before  the  accident,  the  town  would  he  liable, 
although  the  ordinary  action  of  the  elements  within  that  time  increased  the  danger.' 
So,  if  a  defect  has  been  repaired,  so  that  the  road  was  safe  and  convenient  for  travel- 
lers, and  a  storm  produced  a  new  defect  in  the  same,  or  in  another  place,  the  town 
would  not  be  liable  for  an  injury  occasioned  thereby,  unless  such  new  defect  had 
existed  twenty-four  hours,  or  was  known  to  the  town,  although  the  new  defect  was 
connected  with  the  former  defect,  or  directly  related  to  or  affected  by  it.^    Under 
this  statute,  evidence  that  a  coal-hole  in  the  sidewalk  of  a  much-frequented  street  of 
Boston,  on  the  regular  beat  of  the  police,  was  open  early  in  the  morning ;  that  it  was 
open  at  noon,  at  which  time  a  person  fell  into  it ;  that  the  occupant  of  the  premises 
did  not  know  that  it  was  open,  or  how  it  became  so, — is  evidence  sufficient  to  go  to 
the  jury  on  the  question  of  whether  the  city  had  reasonable  notice  of  the  defect." 
The  fact  that  the  city  had  notice  of  a  previous  defect  was  held  to  have,  possibly,  an 
important  bearing  on  the  question  whether  it  had  notice  of  the  defect  which  caused 
the  injury,  but  it  was  not  conclusive.'"    Evidence  that  a  boy  sixteen  years  old, 
employed  to  light  and  extinguish  the  street-lamps,  who  had  received  a  general  direc- 
tion from  his  superior  to  shut  off  the  gas  at  midnight,  was  told  of  the  existence  of 

held  not   sufficient  evidence  to  go  to  the  «  Billings  v.  'Worcester,  102  Mass.  329. 

jury  that  the  defect  had  existed  twenty-four  •  Maccarty  v.  BrooMine,  114  Mass.  627. 

hours.    Crocker  v.  Springfield,  110  Mass.  136.  »  Blood  v.  Hubbardston,  121  Mass.  233. 

1  Eyerson  v.  Abington,  102  Mass.  526 ;  Don-  »  Hutchins  v.  Littleton,  124  Mass.  289 ; ».  c, 
aldson  v.  Boston,  16  Gray,  508.  5  Reporter,  528;  7  Cent.  I/.  J.  137. 

2  Eyerson  v.  Abington,  102  Mass.  526.  «  Harriman  v.  Boston,  lU  Mass.  241. 

J  j^^  10  Crosby  v.  Boston,  118  Mass.  71;  Brooks 

1  Winn  V.  LoweU,  1  Allen,  177.  v.  SomerviUe,  106  Mass.  271. 
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the  defect  just  before  the  accident,  but  nevertheless  put  out  the  lights,  and  neglected 
to  barricade  the  spot,  did  not  warrant  the  jury  in  finding  that  the  city  had  notice  of 
the  defect.' 

An  object  rightfully  in  the  highway  may  constitute  a  defect  by  remaining  there  an 
unreasonable  length  of  time ;  but  to  hold  the  inhabitants  liable  in  such  case  on  the 
ground  of  notice,  they  must  not  only  know  that  the  thing  is  there,  but  that  it  is  there 
under  circumstances  by  reason  of  which  it  is  a  defect  in  the  highway.  Thus,  an 
eight-ton  boiler,  in  course  of  transportation  along  the  highway,  was  left  there  at  six 
o'clock,  p.  M.,  and  allowed  to  remain  until  seven  o'clock,  A.  M.,  the  next  day,  in  conse- 
quence of  which  the  plaintiff's  horse  took  fright  and  ran  away,  injuring  the  plaintiff. 
On  these  facts  it  was  held  that,  to  render  the  inhabitants  of  the  town  liable  for  the 
accident,  it  was  necessary  that  they  should  have  reasonable  notice,  not  only  that  the 
boiler  was  there,  but  that  it  was  unnecessarily  in  that  position.^  A  petition  alleged 
that  the  street  upon  which  the  accident  happened  was  one  of  the  principal  business 
streets  of  the  city,  and  one  most  frequently  travelled,  and  that  on  and  before  the  night 
of  the  accident  there  was,  and  had  been  for  some  time,  in  this  street  an  excavation 
twenty  feet  long,  twelve  feet  wide,  and  ten  feet  deep,  which  was  wrongfully  per- 
mitted to  be  open  without  notice  or  protection  to  the  public,  and  that  it  was  left  open 
through  the  carelessness  and  negligence  of  the  city,  whereby  the  plaintiff  was  injured. 
DiLLOif,  0.  J.,  ruled,  on  a  demurrer  to  this  petition,  that,  considering  the  nature  of 
the  street,  the  character  of  the  excavation, — which  could  not  be  suddenly  made, — 
and  the  express  allegation  of  carelessness,  the  petition  alleged  facts  showing  a  prijnd 
facie  liability  on  the  part  of  the  defendant.'  It  is  needless  to  add  that  this  doctrine 
of  constructive  notice  does  not  extend  to  latent  defects  which  the  officers  of  corpora- 
tions, by  the  exercise  of  ordinary  skill  and  diligence  in  the  survey  of  their  highways, 
would  not  have  detected.* 

(7.)  Duty  to  Repair  extends  to  what  Obstructions  and  Defects.  —  The  rule  of  dili- 
gence already  stated*  exacts  that  the  municipal  corporation  must  make  its  highway 
safe  for  the  whole  width  of  its  travelled  part,  and  in  particular  localities,*  especially 
in  populous  towns  and  cities,'  for  its  entire  width.  If  dangerous  excavations  are 
made  in  the  highway,  no  matter  by  whom,  it  must  fill  them  up,  guard  them,  light 
them,  or  otherwise  warn  travellers  against  them.^    It  must  keep  its  highways  in  a 

I  Monies  v.  Lynn,  119  Mass.  273.  15  Md.  13;  Grimes  v.  Keene,  62  N.  H.  330; 
«  Bartlett  v.  Kittery,  68  Me.  358.  Deyoe  v.  Saratoga  Springs,  1  Hun,  341;  s.  c, 
8  Serrot  v.  Omaha,  1  DiU.  312.  3N.  Y.  S.  C.  (T.  &  C.)  504;  Chicago  v.  Hesing, 
*  Hart  V.  Brooklyn,  36  Barb.  226.  83  111.  204;   Sterling  v.  Thomas,  60  HI.  264; 
5  Ante,  subsect.  5.  Springfield  v.  Le  Claire,  49  lU.  476 ;  Chicago  v. 
«  Bryant  v.  Biddef ord,  39  Me.  193.    Com-  Gallagher,  44  111.  295 ;  Chicago  v.  Johnson,  5S 
pare  Smith  v.  Wendell,  7  Cush.  498;  Shep-  HI.  91;   Koester  v.  Ottumwa,  34  Iowa,  41; 
ardson  v.  Colerain,  13  Meto.  55.  Nashville  v.  Brown,  9  Heisk.  1;  Freeport  v. 
'  Saltmarsh  v.  Bow,  56  N.  H.  428.  Isbell,  83  HI.  440.    So,  under  statutes  in  New 
8  Cleveland  v.  St.  Paul,  18  Minn.  279;  De-  England.    Doherty  v.  Waltham,  4  Gray,  596; 
troit  ti.  Corey,  9  Mich.  165 ;  Seward  v.  Milford,  Myers  v.  Springfield,  112  Mass.  489 ;  Hodg- 
21  Wis. 485;  Covington  O.Bryant, 7 Bush, 248;  kins  v.  Eockport,  116  Mass.  573;    Stack  v. 
Buffalo  V.  HoUoway,  7  N.  Y.  493;  s.  c,  Seld.  Portsmouth,  52  N.  H.  221;  Burnham  v.  Bos- 
Notes,  25;    Wallace  v.  New  York,  18  How.  ton,  10  Allen,  290;    Prentiss  v.  Boston,  112 
Pr.  169;  s.  c,  2  Hilt.  440;  Memphis  r.  Lasser,  Mass.  43;  Morton  v.  Frankfort,  55  Me.  46; 
9  Humph.  757 ;  Bowie  i».  Kansas  City,  51  Mo.  Kimball   v.  Bath,  38   Me.  219;    Phillips   r. 
454;  Wendell  v.  Troy,  4  Keyes,261;  Birming-  Veazie,  40  Me.  96;  Batty  v.  Duxbury,  24  Vt. 
ham  V.  Dorer,  3  Brews.  69 ;  Butler  v.  Bangor,  155 ;    Cassedy  v.    Stockbridge,   21    Vt.   391. 
67  Me.  385;  s.  c,  5  Reporter,  431;  Willard  v.  Compare  The  State  d.  Gorham,  37  Me   451. 
Newoury,22Vt.  458;  Baltimore  r.  Pendleton,  Contra,  West  Chester  v.  Auple,  35  Pa.  St. 


IN   THE   EEPARATION   OF   HIGHWAYS. 


767 


Duty  to  Kepair  extends  to  what  Obstructions  and  Defects. 


reasonably  safe  condition  for  travel  by  nigbt  as  well  as  by  day ;  and  a  traveller  pro- 
ceeding, albeit  in  the  night-time,  along  a  travelled  road,  has  a  right  to  presume  that 
the  travelled  path  is  free  from  dangerous  obstructions;  and  if  he  is  injured  in  conse- 


284.  This  doctrine  is  qualified  by  the  Su- 
preme Court  of  Michigan,  by  holding  that 
a  city  can  maintain  an  unguarded  excava- 
tion in  its  streets  if  it  is  a  part  of  the  plan 
of  a  public  work  to  leave  it  unguarded. 
Lansing  v.  Toolan,  37  Mich.  152;  Detroit  v. 
Beckman,  37  Mich.  125.  But  this  position 
is  destitute  of  support,  either  in  reason  or 
authority.  Ante,  §  3.  A  better  doctrine  was 
announced  by  the  same  court  in  the  earlier 
case  of  Detroit  v.  Corey,  9  Mich.  165,  where 
it  was  held  that  if  a  contractor  of  a  city, 
in  digging  a  sewer,  leave  it  unguarded  at 
a  point  in  the  public  highway,  so  that  a 
traveller  falls  into  it,  the  city  must  pay 
damages.  Another  qualification  is  found  in 
a  case  in  Pennsylvania,  where  it  was  held 
that,  for  damages  accruing  to  a  traveller 
from  an  excavation  in  a  street,  made  for 
private  benefit,  or  by  an  abutting  owner  to 
connect  his  house  with  a  water-main,  a  bor- 
ough was  not  liable.  West  Chester  v.  Apple, 
35  Pa.  St.  284.  Contra,  on  the  same  facts, 
Baltimore  v.  Pendleton,  15  Md.  12;  Birming- 
ham V.  Dorer,  3  Brews.  69.  But  this  is  con- 
trary to  the  almost  universal  current  of 
authority,  which  charges  mxinicipal  corpo- 
rations with  the  duty  of  keeping  their 
streets  unobstructed  and  in  repair,  no  mat- 
ter how  or  by  whom  they  became  obstructed 
or  out  of  repair.  The  Court  of  Appeals  of 
Kew  York  has  lately  held,  however,  that 
for  damages  sustained  by  a  traveller  in 
consequence  of  the  negligence  of  a  private 
owner  in  digging  a  drain,  under  license 
from  the  village,  to  connect  with  a  public 
sewer,  the  village  was  not  liable,  its  own 
officers  not  having  been  guilty  of  negligence  in 
taking  care  of  the  street.  Masterton  -o. 
Mount  Vernon,  58  N  .Y.  391  (distinguishing 
Wendell ».  Troy,  4  Keyes,  261).  The  city  of 
Boston  dug  a  trench  in  a  highway,  across 
and  under  the  track  of  a  horse-railroad,  for 
the  purpose  of  laying  a  sewer.  The  plain- 
tiff, on  a  dark  night,  stepped  upon  the  track 
to  take  a  car.  The  car,  as  he  was  about  to 
reach  it,  started,  and  moved  slowly.  He 
followed  it,  and  fell  into  the  trench.  It  was 
held  that  there  was  evidence  sufficient  to 
authorize  the  jury  in  finding  that  the  plain- 
tiff was  in  the  exercise  of  due  care ;  that  the 
city  was  bound  to  guard  the  excavation,  so 
as  to  make  it  reasonably  safe ;  and  that  the 
act  of  the  railroad  company  in  removing  the 
barriers  from  across  the  track  did  not  re- 


lieve the  city,  if  it  was  otherwise  liable  to 
an  action  for  the  defect  in  the  highway. 
Prentiss  v.  City  of  Boston,  112  Mass.  43. 
Where  the  common  council  of  a  city  has 
authorized  a  private  citizen  to  construct  a 
drain  from  his  premises,  beneath  the  street, 
to  connect  with  a  public  sewer,  provided  the 
same  be  done  underthe  direction  of  aproper 
city  officer,  it  is  the  duty  of  the  corporation 
to  send  a  proper  and  competent  person  to- 
oversee  the  work;  and  if,  by  the  neglect  of 
this  precaution,  the  work  is  improperly 
done,  and  a  party  sustains  injuries  in  conse- 
quence of  this  negligence,  to  which  he  is  in 
no  respect  contributory,  the  city  is  liable  for 
the  damages  resulting  from  such  injuries. 
The  construction  of  a  sewer  or  drain  in  a 
public  btrfiet,  under  the  authority  of  the 
corporation,  is  not  an  unlawful  act,  and  the 
corporation  is  therefore  liable  only  for  faults 
or  negligence  in  the  construction  of  the 
same,  whereby  injuries  are  sustained.  It 
will  not  relieve  the  corporation  from  liability 
that  there  is  no  external  indication  of  im- 
perfection in  the  work,  which  diligence 
could  discover,  provided  the  street  is  provert 
to  be  in  fact  safe.  Wendell  v.  Troy,  4  Keyes, 
261.  The  mayor  and  aldermen  of  Memphis 
procured  a  cistern  to  be  dug,  which  occu- 
pied a  portion  of  a  sidewalk  of  the  city.  It 
was  negligently  left  open,  and  the  plaintiff 
fell  into  it  and  was  disabled.  It  was  held 
that  the  question  as  to  what  power  a  charter 
gives  to  a  municipal  corporation  is  a  ques- 
tion of  law  for  the  court  to  decide;  that  the 
mayor  and  aldermen  of  a  city  are  the  own- 
ers of  the  streets,  in  trust  for  the  benefit  of 
the  inhabitants  thereof;  that  they  have  a 
right  to  grade,  pave,  and  otherwise  improve 
them;  that  the  mayor  and  aldermen  of 
Memphis  had  the  power  to  construct  the 
cistern  in  question,  but  that  it  was  their 
duty  to  exercise  proper  prudence  in  the  em- 
ployment of  suitable  agents  and  servants, 
and  in  the  enforcement  of  due  care  by  them ; 
and  if,  by  reason  of  the  negligence  of  their 
agents  and  servants,  the  plaintiff  was  dis- 
abled, the  mayor  and  aldermen  would  be 
responsible  in  damages  to  him.  Memphis  v. 
Lasser,  9  Humph.  757.  In  Illinois,  the  city 
must  not  only  keep  such  excavations  suffi- 
ciently guarded  for  the  protection  of  ordi- 
nary travellers,  but  also  for  the  protection 
of  cftiidren  who  play  about  the  streets.  Chi- 
cago V.  Major,  18  111.  349;  Chicago  v.  Hesing, 
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quence  of  falling  into  such  an  obstruction,  which  the  town,  having  notice  of  it,  had 
left  unguarded,  he  will  be  entitled  to  recover  damages,  although  a  by-path  had  been 
established  around  it'    On  the  contrary,  it  is  not  ordinarily  bound  to  make  repairs 


83  111.  204.  Of  course,  the  negligence  of  the 
plaintiff  contributing  to  the  injury  bars  his 
recovery  here  as  in  other  case8.  Gribble  v. 
Sioux  City,  38  Iowa,  390.  If  a  person  knows 
of  a  dangerous  obstruction,  and,  in  conse- 
quence of  the  darltness  of  the  night,  is  un- 
able to  see  it,  but  nevertheless  takes  his 
chances,  attempts  to  pass  it,  and  is  injured, 
he  cannot  recover  damages.  Farnum  v. 
Concord,  2  N.  H.  392;  Mount  Vernon  v.  Du- 
souchett,  2  Ind.  686.  Where  the  excavation 
was  made  in  building,  it  was  held  incompe- 
tent to  show  that  it  was  barricaded  in  the 
customary  way.  Eoester  v.  Ottumwa,  34 
Iowa,  41.  Whether  a  particular  excavation 
in  the  highway  is  a  defect  making  it  unsafe 
for  public  travel  is  generally  a  question  for 
the  jury,  under  suitable  instructions.  Hodg- 
kins  V.  Eockport,  116  Mass.  573;  Stack  v. 
Portsmouth,  52  N.  H.  221 ;  Cassedy  v.  Stock- 
bridge,  21  Vt.  391.  A  municipal  corporation 
will  incur  no  liability  for  necessary  obstruc- 
tions placed  in  the  highway  while  making 
repairs;  but  while  obstructions  to  travel 
exist,  in  consequence  of  such  repairs,  the 
corporation  must  take  measures  to  warn 
travellers  approaching  such  obstructions 
(Morton  V.  Frankfort,  55  Me.  46)  in  the  night 
(Kimball  v.  Bath,  38  Me.  219),  or  pay  result- 
ing damages.  The  same  rule  applies  where 
the  repairs  are  being  made  by  a  railroad 
company  at  a  crossing,  to  correspond  with 
the  grade  of  their  road.  Phillips  v.  Veazie, 
40  Me.  96;  Batty  v.  Duxbury,  24  Vt.  155. 
Compare  The  State  v.  Gorham,  37  Me.  451. 
An  old  case  lays  down  the  rule,  with  a 
rather  severe  application,  that  in  repairing 
highways,  the  extent  to  which  surveyors 
may  encumber  them  is  limited  by  the  meas- 
ure of  necessity.  This  is  a  question  of 
which  they  are  not  the  final  judges;  it  is 
subject  to  public  examination  in  a  court  of 
justice,  and  in  determining  it  they  proceed 
at  their  peril,  —  or,  as  the  result  of  the  case 
teaches,  at  the  peril  of  the  town  paying 
damages, — if  they  encumber  the  highway 
unnecessarily.  Frost  v.  Portland,  11  Me.  271. 
"When  a  highway  is  defective,  it  becomes  the 
duty  of  the  town  immediately  to  repair  it. 
And  if  the  repairs  are  of  such  a  character 
as  to  require  it  to  be  wholly  obstructed,  — 
as,  in  building  or  repairing  a  bridge,  may  be 
the  case, — it  would  be  justified  in  closing  it 
untU  the  repairs  can  be  made.    When  the 


town  concludes  that  the  repairs  can  be  made 
without  interrupting  the  travel,  and  pro- 
ceeds to  repair  without  making  known  that 
the  way  is  not  in  a  condition  to  be  used,  or 
that  there  Is  danger  in  using  it,  its  liability 
for  injuries,  as  in  other  cases,  must  be  re- 
garded as  continuing,  although  it  may  not 
have  been  guilty  of  any  other  neglect  than 
that  of  permitting  the  way  to  be  out  of  re- 
pair. Its  general  liability  under  the  statute 
is  not  in  such  cases  suspended,  and  it  can- 
not reasonably  claim  that  it  should  be,  un- 
less there  is  a  necessity  for  it;  and  then 
travellers  should  also  have  notice  of  such 
necessity,  that  they  may  avoid  the  danger. 
If  the  way  is  not  closed,  and  no  notice  is 
given,  travellers  may  expect  that  it  is  prac- 
ticable to  pass  it  safely,  and  that  they  wlU 
have  the  usual  protection  which  the  law 
affords.  The  traveller  cannot,  however 
when  he  perceives  that  a  way  is  under  re- 
pair, and  much  encumbered  for  that  purpose.- 
and  that  but  a  narrow  and  difficult  passage 
is  open  for  him,  claim  to  drive  with  the 
same  rapidity,  and  to  exercise  only  the 
same  attention  which  would  be  allowable  in 
a  smooth  and  unencumbered  way.  He  is 
bound  to  exercise  that  degree  of  watchful- 
ness and  caution  which  men  of  ordinary 
prudence  would  under  such  circumstances. 
If  he  does  that,  the  town  will  be  responsible 
whether  it  has,  or  not,  unnecessarily  ob- 
structed the  way."  Jacobs  v.  Bangor,  16  Me. 
187, 190,  per  Shepley,  J.  To  a  similar  effect, 
see  Carolus  v.  New  York,  6  Bosw.  15.  It  has 
been  held  that  where  a  municipal  corpora- 
tion has  granted  a  right  of  way  through  a 
street  to  a  railroad  company,  and  the  com- 
pany, solely  for  its  own  use,  erects  a  culvert 
in  the  street,  the  municipal  corporation  is 
not  liable  for  an  injury  resulting  to  an  indi- 
vidual from  an  overfiow  of  water  caused  by 
the  defective  construction  of  the  culvert; 
the  liability  rests  upon  the  railroad  com- 
pany. Stackhouse  v.  Lafayette,  26  Ind.  17. 
But  if  such  a  culvert,  after  being  constructed 
by  the  railroad  company,  is  adopted  by  the 
city  as  a  part  of  its  system  of  drainage,  and 
is  by  the  city  allowed  to  get  out  of  repair 
the  city  will  be  liable  for  any  resulting 
damage.  Indianapolis  k.  Lawyer,  38  Ind. 
348. 

1  Seward  v.  Milford,  21  Wis.  485. 
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Injuries  sustained  while  off  the  Highway. 

•outside  the  travelled  path.i  Its  duty  in  this  respect  is  generally  accomplished  hy 
making  and  keeping  a  sufficient  breadth  of  the  located  road  in  a  condition  reasonably 
«mooth  and  safe  for  travel.^  It  may  deposit  on  that  portion  of  the  highway  outside 
■the  travelled  path,  stumps  and  stones  removed  from  the  travelled  path,  without  being 
liable  for  damages  if  a  traveller  comes  in  collision  with  them.'  Accordingly,  it  has 
been  held  that  if  one  leaves  the  travelled  path,  although  to  avoid  an  obstruction,  and 
goes  upon  adjoining  land,  and  there  receives  an  injury,  the  town  is  not  responsible ;  * 
and  the  same  has  been  held  where  the  traveller,  returning  to  the  highway,  encoun- 
ters an  obstruction  outside  the  travelled  path,  but  within  the  limits  of  the  highway  as 
located.^  But  a  better  expression  of  doctrine  is :  if  a  traveller,  without  necessity,  or 
for  his  own  pleasure  or  convenience,  deviates  from  the  travelled  track,  it  being  in 
good  condition,  and  in  so  doing  meets  with  an  accident  from  some  cause  outside  of  such 
track,  the  town  will  not  be  liable  for  the  resulting  damages.^  But  if  the  travelled 
portion  of  the  highway  is  obstructed  or  dangerous,  making  it  necessary  for  a  traveller 
to  deviate  therefrom,  and  in  so  doing  he  uses  ordinary  care,  the  town  will  be  liable 
for  damages  accruing  to  him  from  an  accident  caused  by  any  defect  or  obstruction  in 
that  portion  of  the  highway  over  which  he  is  thus  necessarily  passing.'  Moreover, 
it  is  the  duty  of  towns  to  provide  for  the  safety  of  travellers  in  passing  teams  going 
in  the  same  direction,  and  to  construct  and  keep  their  highways,  at  places  which 
naturally  invite  the  attempt  to  pass,  reasonably  safe  for  that  purpose.  And  such 
duty  is  not  limited  to  cases  of  absolute  necessity  on  the  part  of  the  traveller,  but  is 
extended  to  a  case  where  a  person  attempts  to  pass  a  team  for  the  purpose  of  keeping 
in  company  with  a  companion  who  has  driven  ahead.'  A  town  is  not  responsible 
for  an  injury  sustained  by  a  person  using  the  road  for  the  purpose  of  passing  to 
or  from  a  private  way  on  his  own  land.'  But  this  rule  is  subject  to  qualifications. 
"Where  the  limits  of  the  highway  are  not  indicated  by  any  visible  objects,  and  there 
is  nothing  to  show  a  person  driving  thereon  in  the  evening  that  the  course  he  is 
pursuing  is  not  within  the  way  intended  for  public  travel,  the  town  is  liable  for  an 
accident  to  a  traveller  resulting  from  a  defect  within  the  general  course  and  direc- 
tion of  travel  where  travellers  are  accustomed  to  pass  along  the  highway,  although 
without  the  limits  of  the  located  way,  if  so  near  as  to  render  the  travelling  there  dan- 
gerous, in  the  condition  in  which  it  is  at  the  time  of  the  accident,  and  there  is  nothing  to 
give  travellers  notice  of  the  defect  until  too  late  to  avoid  it.'"  Nor  does  this  rule  apply 
to  the  street  of  a  populous  city,  or  even,  as  has  been  held,  in  a  village."    The  municipal 

1  Leslie  v.  Lewiston,  62  Me.  468 ;  Morgan  v.  «  Perkins  v.  Fayette,  68  Me.  152. 

Hallowell,  57  Me.  375 ;  Philbrick  v.  Pittston,  ^  Ihid. 

63  Me.  477 ;  Perkins  v.  Fayette,  68  Me.  152 ;  '  Tisdale  v.  Norton,  8  Mete.  388. 

Dickey  v.  Maine  Telegraph  Co.,  46  Me.  483 ;  '  Blake  v.  Newfield,  68  Me.  365. 

Farrell  v.  Oldtown  (Sup.  Jud.  Ct.  Me.  1879),  °  KeMeyv.  Fond  duLac,31  "Wis.  180;  Sykes 

7  Reporter,  463;  Howard  v.  North  Bridge-  «.  Pawlet,  43  Vt.  446;  Eice  v.  Montpelier,  19 

water,  16  Pick.  189;  Shepardson  d.  Colerain,  Vt.  470.    Compare  O'Laughlin  v.  Dubuque, 

13  Mete.  55;  Smith  o.  Wendell,  7  Cush.  498;  42  Iowa,  539. 

HaU  V.  Unity,  57  Me.  529 ;  Macomber  v.  Taun-  ''  Kelley  v.  Fond  du  Lac,  supra;  Savage  v. 

ton,  100  Mass.'  255 ;  Kelley  v.  Fond  du  Lac,  31  Bangor,  40  Me.  176. 

Wis    179;  Kellogg  v.  Northampton,  4  Gray,  =  Mochler  v.  Shaftsbury,  46  Vt.  580. 

€9;Farnum«.  Concord,  2N.  H.392;  Willey  ».  '  Leslie  «.  Lewiston,  62  Me.  468;  Shepard- 

Portsmouth,  35  N.H  303,  312;  Hull  v.  Rich-  son  v.  Colerain,  13  Meto.  55;  Smith  v.  Wen- 

mond  2  Woodb.  &M.  337, 343 ;  Wright  v.  Saun-  dell,  7  Cush.  498. 

<Jers,  65  Barb.  214  (affirmed,  3  Keyes,  323);  i»  Hayden  v.  Attleborough,   7  Gray,  338; 

J  c    36  How.  Pr.  136 ;  Sykes  f.  Pawlet,  43  Vt.  Coggswell ».  Lexington,  4  Cush.  307. 

446  -Rice  v.  Montpelier,  19  Vt.  470.     Compare  "  Wright  v.  Saunders,  65  Barb.  214. 
O'Laughlin  v.  Dubuque,  42  Iowa,  539. 
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corporation  must  keep  such  a  street  in  repair  during  its  entire  width,  or  pay  damages 
for  any  resulting  injuries.'  The  rule  is  said  to  be,  not  that  all  parts  of  all  highways 
shall  he  kept  in  repair,  but  that  all  parts  of  all  highways  shall  be  kept  in  such  a  con- 
dition as  shall  be  deemed  reasonably  safe  and  convenient,  having  reference  to  the- 
character  of  the  way  and  the  amount  of  travel  over  it.^  To  permit  a  defective  cellar- 
window  made  by  a  private  owner,  extending  only  fourteen  inches  into  the  sidewalk 
from  the  abutting  wall,  is  a  violation  of  this  duty.'  But  a  town  was  not  liable  for  aa 
injury  occasioned  to  a  traveller  passing  from  a  public  highway  to  a  railroad  station, 
through  a  road  opened  by  the  proprietors  of  the  railroad  for  that  purpose,  by  a  block 
of  stone  lying  within  the  limits  of  the  highway  as  located,  and  obstructing  the  entrance- 
to  the  road  to  the  station,  if  it  does  not  obstruct  the  road-bed  of  the  highway.* 
Nor  was  the  town  liable  for  an  injury  sustained  by  a  traveller  in  consequence  of 
an  obstruction  in  the  wagon-track  of  a  side-way  leading  from  the  main  travelled 
path  to  a  watering-trough,  although  such  side-way  was  within  the  highway  as  laid 
out.^  But  where  an  open  and  well-beaten  path  led  from  the  travelled  part  of  the- 
road  to  an  apparently  safe  and  convenient  watering-place  by  the  side  of  the  way,  and 
within  the  limits  of  the  road  as  laid  out,  but  which  was  in  fact  a  deep  and  miry  pit 
covered  with  water,  and  the  horse  of  a  traveller  was  turned  to  it  to  drink,  but 
fell  into  it  and  was  drowned,  the  town  was  held  liable  to  pay  for  the  horse,  under  the- 
provisions  of  a  statute  similar  to  those  under  discussion.* 

The  duty  of  keeping  a  bridge  or  highway  in  repair  extends,  not  merely  to  the  floor 
of  the  bridge,  or  the  road-bed  of  the  highway,  but  to  proper  guards  or  railings  on 
their  sides  or  borders,  where  necessary  for  the  safety  or  protection  of  the  public' 
But  an  obligation  cast  upon  towns  to  repair  their  highways,  so  as  to  make  them  "  safe 
and  convenient  for  travellers,"  '  does  not,  generally  speaking,  impose  an  obligation  to 
remove  obstructions  outside  the  limits  of  the  highway.'  It  is  otherwise  if  the  obstruc- 
tion is  on  or  near  the  margin  of  the  highway,  and  -within  the  general  course  and 
direction  of  travel.'"  "It  is  the  highway  as  located  and  laid  out  by  the  county  com- 
missioners," said  Morton,  J.,  "  which  the  town  is  obliged  to  keep  in  repair.  It  has  no 
r^ht  to  go  outside  of  the  limits  defined  by  the  location,  in  order  to  make  the  highway 
more  safe  and  convenient  for  travel."  "  It  is  under  no  obligation  to  remove  a  snow- 
drift,'^ or  a  post,"  outside  the  highway,  although,  by  accident  or  careless  driving,  a  trav- 
eller may  come  in  collision  with  it.  Such  a  statute,  in  general,  imposes  no  obligation 
on  the  to-wn  to  fence  its  highways,  so  as  to  prevent  travellers  from  running  against 

1  Bacon  v.  Boston,  3  Cush.  174;  Euscli  v.  647;  ■Woods  v.  Groton,  111  Mass.  357;  Leices- 
Davenport,  6  Iowa,  443,  454;  Street  v.  Hoi-  ter  v.  Pittsford,  6  Vt.  245;  Chapman  v  Cook 
yoke,  105  Mass.  82.  10  E.  L  304;  Aurora  v.  Colshire,  65  Ind.  484; 

2  street  K.Holyoke,  105  Mass.  82  ;Kaymond  Cassedy  ».  Stockbrldge,  21  Vt.  391;  Prideaux 
V.  Lowell,  6  Cash.  524, 530 ;  Kingsbury  v.  Ded-  v.  Mineral  Point,  43  Wis.  613 ;  s.  c'.,  6  Cent.  L. 
ham,  13  Allen,  186;  Hutchins  ».  Boston,  97  J.428;  Eice  j;.  Montpelier,  19  Vt  470 

Mass.  272,  note;  Billings  v.  Worcester,  102  e  Rev.  Stat.  Me.,  chap.  18,  §  40;  Gen.  Stat 

Mass.  329.  Mass.,  chap.  44,  §§  21, 22, 24.         '  '  ' 

3  Bacon  i>.  Boston,  s«i,ro.  9  -(yuiey  „.  Ellsworth,  64  Me.  57-  Spar- 
*  Smith  V.  Wendell,  7  Cush.  498.  hawk  v.  Salem,  1  Allen,  30;  The  Common- 
6  Hall  V.  Unity,  57  Me.  529.    This  conclu-  wealth  v.  Wilmington,  105  Mass.  599  -  Warner 

sion  was   by  an    equally  divided  court,—.  -k.  Holyoke,  112Mass.  362;  Sykesr.  Pawlet  43 

four  judges  to  four.  Vt.  446.  *  * 

«  Cobb  V.  Standish,  14  Me.  198.  lo  CoggsweU  v.  Lexington,  4  Cush  307 

'  Hyatt  ji.  Eondout,  44  Barb.  391;  Palmer  "  Smith  ».  Wakefield  100  Mass  473 

«.  Andover,  2  Cush.  600;  Hayden  v.  Attle-  "  Willeyr.  Ellsworth  64  Me  67 

borough,  7  Gray,  338;  Xorris  ..Litchfield,  "  Macomber  v.  Taunton,    100   Mass    255 

35  N.  U.  371 ;  Kenworthy  v.  Ironton,  41  Wis.  See  Collins  v.  Dorchester.  6  Cush  396 


IN   THE    RKPAEATION   OF    HIGHWAYS.  771 


Duty  to  place  Guards  and  Railings. 

obstructions  or  into  excavations.^    Nor  is  a  town  obliged,  where  the  highway  runs 
along  the  edge  of  a  pond,  so  shallow  that  travellers  are  accustomed  to  water  their 
horses  in  it,  to  erect  a  barrier  to  prevent  people  frcym  driving  too  far  into  it ;  *  but  they 
must  erect  barriers,  whenever  necessary,  to  guard  against  dangerous  places.'    Neither 
is  a  pile  of  broken  bricks  outside  the  line  of  the  location  of  the  highway,  or  within 
that  line,  but  outside  the  travelled  part,  sueh  a  defect  as  requires  the  town  to  put  up 
railings  to  protect  travellers.*    In  an  action  against  a  town,  under  the  Massachusetts 
statute,  elsewhere  cited,^  for  injuries  occasioned  to  a  traveller  by  falling,  after  dark, 
and  during  a  light  fall  of  snow,  over  a  lot  of  bricks,  the  jury  were  instructed  that,  if 
outside  of,  but  immediately  contiguous  to  the  highway,  or  the  part  thereof  con- 
structed for  travel,  there  were  objects  which  would  be  defects  if  within  the  travelled 
part  of  the  highway ;  and  if,  for  want  of  indications  of  the  proper  limits  of  the  high- 
way, a  traveller,  following  the  direct  and  ordinary  course  of  travel,  and  using  due 
care  to  keep  within  those  limits,  for  the  want  of  such  indications  received  an  injury 
from  those  objects,  the  town  was  liable.     But  it  was  held  in  the  appellate  court  that 
the  instruction  was  erroneous.^    There  being  a  depression  in  the  streets  of  a  city,  the 
authorities  raised  one-half  in  width  of  the  street  over  the  depression,  by  an  embank- 
ment some  six  feet  high  in  the  middle  and  gradually  lessening  towards  each  end,  and 
the  side  of  the  embankment  next  to  that  half  of  the  street  which  was  left  in  its  natural 
state  was  precipitous,  and  without  railing  or  barrier.    It  was  held  that  the  street  was 
unsafe,  as  a  matter  of  law,  even  though  each  half  was  safe  by  itself.'    In  a  case  where 
a  traveller  drove  into  a  hole  in  a  ditch,  three  feet  from  the  travelled  path,  in  the  night" 
time,  it  was  held  that  the  jury  should  have  been  instructed  that.  If  they  found  that 
the  plaintiff  diverged  from  the  travelled  road  without  necessity,  but  merely  for  the 
purpose  of  having  the  benefit  of  snow,  or  that  the  horse  took  the  same  direction  from 
a  natural  instinct,  or  from  inability  to  see  the  road  on  account  of  the  darkness,  the 
town  should  not  be  held  responsible  for  the  consequences  of  the  act.*    The  limits  of 
the  highway,  within  the  meaning  of  the  above  rule,  are  established  in  two  ways :  by 
user,  and  by  location  by  the  proper  authorites.' 

But  a  town  is  clearly  not  bound  to  erect  barriers  or  post  notices  to  prevent  a  trav- 
eller from  straying  off  the  highway,  and  falling  into  dangerous  places  at  a  distance 
therefrom?-''  It  was  so  held  in  case  of  a  dock  twenty-five  feet  distant,  although  the 
land  between  the  way  and  the  dock  was  level  and  open.''  Where  a  person,  in  bring- 
ing his  team  out  of  a  shed  to  drive  into  a  highway,  backed  down  a  precipitous  bank 
several  feet  from  the  highway,  which  was  not  guarded  by  any  railing,  he  could  not 
recover  damages  from  the  town,  for  two  reasons :  (1)  the  precipice  was  outside  the 
limits  of  the  highway;  (2)  he  was  off  the  highway  when  the  injury  happened,  and 
was  not  using  the  highway  as  a  traveller."  Nor  is  the  town  liable  for  an  injury  to  a 
person  who  voluntarily  turns  off  the  highway  to  witness  a  circus,  and  in  so  doing 
falls  into  an  unlighted  and  unguarded  excavation  near  the  highway ." 

1  Sparhawk  v.  Salem,  1  AUen,  30.  '  Prideaux  v.  Mineral  Point,  43  Wis.  513; 

a  The  Commonwealth  v.  Wilmington,  105  ».  c,  4  Cent.  L.  J.  428. 

Mass.  599 ;  Adams  v.  Natick,  13  Allen,  429.  «  Kioe  v.  Montpelier,  19  Vt.  470. 

3  Collins   V.   Dorcliester,    6    Cash.    396  ;  »  WUley  v.  Ellswortli,  64  Me.  60. 
Adams  v.  Natick,  13  Allen,  429;  WUley  v.  i"  Puifer  v.  Orange,  122  Mass.  389;  Chap- 
Ellsworth,  64  Me.  57;  Palmer  d.  Andover,  2  man  v.  Cook,  10  R.  I.  304;  Green  v.  Bridge 
Cush  600.  Creek,  38   Wis.   449.     Compare   Ireland  ti. 

4  Marshall  v.  Ipswich,  110  Mass.  522.  Oswego  Turnpike  Co.,  13  N.  Y.  526. 

6  Ante,  subsect.  2.  "  Murphy  v.  Gloucester,  105  Mass.  470. 

«  Marshall  v.  Ipswich,  mvra.  «  Sykes  «.  Pawlet,  43  Vt.  446. 

13  Morgan  v.  Hallowell,  57  Me.  375. 
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But  a  plain  exception  to  this  rule  exists  where  there  are  excavations,  chasms,  preci- 
pices, or  obstructions  outside  the  travelled  path,  and  so  near  thereto  that,  combining 
with  the  ordinary  accidents  of  travel,  they  are  liable  to  result  in  injury  to  the  trav- 
eller. Here,  the  corporation  must  remove  the  obstruction,  or  protect  the  traveller 
from  it  by  suitable  barriers  or  signals,  or  pay  any  resulting  damages.^  This  obliga- 
tion is  of  increased  force  in  populous  cities.  Here,  it  has  been  held  that  if  a  travelled 
way,  either  public  or  private,  over  lots  adjoining  a  public  street  in  a  city,  and  leading 
into  that  street,  for  a  long  time  before  and  after  the  existence  of  an  excavation  in  the 
street,  has  been  so  much  used  by  persons  having  occasion  to  pass  as  to  become 
known  as  a  common  way  for  travel,  and  to  make  it  reasonably  necessary  for  the  city, 
in  the  exercise  of  due  and  proper  care,  to  provide  a  barrier  for  the  purpose  of  pre- 
venting travellers  who  pass  over  such  way  from  the  adjacent  lots  into  the  street, 
using  due  care,  from  falling  into  the  excavation,  and  the  city  has  unreasonably  omitted 
to  erect  such  barrier,  it  is  guilty  of  negligence,  and  is  liable  for  an  injury  happening 
to  a  traveller  in  the  street  by  reason  thereof.'  In  such  cases,  the  true  test  is  not 
whether  the  dangerous  place  is  outside  of  the  way,  or  whether  some  small  strip  of 
ground,  not  included  in  the  way,  must  be  traversed  in  reaching  the  danger,  but 
whether  there  is  such  a  risk  of  a  traveller,  using  ordinary  care,  in  passing  along  the 
street,  being  thrown  or  falling  into  the  dangerous  place  that  a  railing  is  requisite  to 
make  the  way  safe  and  convenient.'  The  question  whether  a  dangerous  place  fifteen 
feet  outside  the  limits  of  the  highway  was  in  such  close  proximity  as,  if  left  un- 
guarded, to  render  the  use  of  the  highway  unsafe  for  the  purposes  of  travel,  may 
properly  be  submitted  to  a  jury.*  Where  roads  are  cut  in  hillsides,  the  duty  of 
erecting  barriers  to  prevent  teams  from  slipping  down  the  declivity  does  not  extend 
to  the  taking  of  precaution  against  extraordinary  and  unforeseen  dangers ;  it  is  suffi- 
ciently discharged  if  the  road  is  so  guarded  as  to  be  reasonably  safe  from  the  danger 
of  teams  slipping  off  at  all  seasons  of  the  year,  in  ordinary  conditions  of  the  weather.* 
"Whether  a  good  and  substantial  railing  at  a  particular  place  was  necessary,  or 
whether  the  barrier  erected  was  sufficient,  is  generally,^  but  not  always,'  a  question  of 
fact  for  a  jury.    If  the  traveller  had  a  manageable  horse,  without  any  fault  or  vice 

1  Hayden  v.  Attleborough,  7  Gray,  338;  into  which  the  plaintiff  feU  was  "in  and 
Bnrnham  v.  Boston,  10  Allen,  290;  Alger  v.  on"  the  alley,  was  held  good.  Niblett  v. 
Lowell,  3  Allen,  402 ;  Snow  v.  Adams,  1  Cash.  Nashville,  12  Heisk.  684.  Compare  Howland 
443 ;  Collins  v.  Dorchester,  6  Cush.  396 ;  Smith  v.  Vincent,  10  Mete.  371 ;  Tisdale  v.  Norton  8 
1,.  WendeU,  7  Cush.  498;  Nichols  v.  Bruns-  Mete.  388;  Norwich  v.  Breed,  30  Conn.  535.' 
wick,  3  Cliff.  81;  Palmer  v.  Andover,  2  Cush.  "  Bnrnham  v.  Boston,  10  Allen,  290. 
600 ;  Stevens  v.  Boxlord,  10  AUen,  26 ;  Lyman  3  Alger  v.  Lowell,  3  Allen,  405,'  per  Hoar, 
V.  Amherst,  107  Mass.  339;  Babson  v.  Eock-  J.  To  the  same  effect  is  the  view  of  Chap- 
port,  100  Mass.  93;  Britton  v.  Oummington,  man,  J.,  in  Sparhawk  v.  Salem,  1  Allen  30. 
107  Mass.  347;  Willey  v.  Portsmouth,  35  N.  *  Warner  ji.  Holyoke,  112  Mass.  362 
H.  303;  Hey  v.  Philadelphia,  81  Pa.  St.  44;  6  Kenworthy».Ironton,41  Wis.647'.  Corn- 
Lower  Macungie  Township  v.  Merkhoffer,  pare  Woods  v.  Groton,  111  Mass.  357,  where 
71  Pa.  St.  276;  Aurora  v.  Colshire,  53  Ind.  an  award  in  favor  of  a  traveller  whose  team 
484 ;  Cassedy  v.  Stockbridge,  21  Vt.  391 ;  Hyatt  went  down  such  an  embankment  defective 
V.  Eondout,  44  Barb.  391;  Norris  v.  Litchfield,  for  want  of  a  raUing,  was  sustained  See 
35  N.  H.  271;  Kenworthy  v.  Ironton,  41  Wis.  also  Hyatt  v.  Eondout,  44  Barb.  385;  Lyman 
€47;  Woods  v.  Groton,  111  Mass.  357;  Leices-  v.  Amherst,  107  Mass.  339;  Babson  v.  Eook- 
ter  V.  Pittsford,  6  Vt.  245;  Prideaux  v.  Min-  port,  101  Mass.  93. 

eral  Point,  43  Wis.  513;  s.  c,  6  Cent.  L.  J.  0  Leicester  v.  Pittsfleld,  6  Vt.  245-  Hyatt 

428;  Eioe  ».  Montpelier,  19  Vt.  470;  Bassett  ».  Eondout,  44  Barb.  385.  ' 

V.  St.  Joseph,  53  Mo.  290;  Perkins  v.  Fayette,  ?  Cornelius  v.  Applet'on,  22  Wis    635  ■  Ly- 

68  Me.  152;  Monlton  v.  Sandford,  51  Me.  127.  man  v.  Amherst,  107  Mass.  339;  WiUMd  v 

A  declaration  alleging  that  the  excavation  Newbury,  22  Vt.  458. 
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which  contributed  to  the  accident ;  if  the  load  was  suitable ;  if  the  horse  was  not  at 
anytime  beyond  control  of  the  driver,  except  momentarily;  if  the  traveller  was  in  all 
other  respects  in  the  exercise  of  due  care ;  if  the  road  was  defective  for  want  of  a 
railing ;  and  if  (under  the  Massachusetts  statute)  such  defect  had  existed  for  more 
than  twenty-four  hours, — a  traveller  damaged  by  reason  of  his  team  slipping  down 
an  embankment  will  be  entitled  to  recover  damages  of  the  town.^  Proximity  to  the 
highway,  within  the  meaning  of  this  exception,  is  proximity  to  the  highway  as  used.' 
Thus,  large  quantities  of  planks,  boards,  slabs,  and  logs  lying  along  the  travelled 
path  of  the  highway,  and  so  near  thereto  as  to  make  the  highway  defective,  unsafe, 
and  inconvenient  for  travellers,  with  their  horses,  teams,  and  carriages,  are  such 
defects  as  will  afford  ground  for  a  private  action  under  a  statute  of  Massachusetts 
(elsewhere  quoted),  by  a  traveller  injured  by  them,  against  the  town.'  So,  where 
the  highway,  descending  a  hill,  impinged  against  a  mill-pond,  and  made  a  curve 
so  that  the  mill-pond  was  on  the  convex  side  of  the  curve,  and  from  the  surface 
of  the  highway  do\vn  to  the  water,  about  four  feet,  there  was  a  perpendicular 
wall,  and  no  railing  to  protect  the  highway  from  it,  this  was  conceded  to  be  an 
actionable  defect  in  the  highway.*  So,  the  cellar  of  a  burnt  building  contiguous  to  a 
street  in  a  village  must  be  fenced  out  by  the  town  authorities,  or  they  will  be  liable  to 
a  traveller  whose  horse,  without  his  fault,  falls  into  it.^  So,  where  there  was  a  cellar 
immediately  contiguous  to  the  highwajf,  the  want  of  a  railing  to  prevent  travellers 
from  falling  into  it  was  a  "  deficiency  "  within  the  meaning  of  the  Massachusetts 
statute  elsewhere  quoted,  and  the  town  was  held  liable  in  damages  to  a  person  who 
drove  into  it  in  the  night-time.*  So,  where  there  was  an  open  space  between  the 
line  of  a  street  in  a  city  and  some  houses,  into  which  the  plaintiff  was  pushed  by  a 
crowd,  the  city  was  held  liable  to  him.' 

.  When,  by  the  action  of  the  elements  or  otherwise,  a  dangerous  defect  occurs  in  a 
highway  or  bridge,  it  is  the  duty  of  the  authorities  having  the  care  of  the  same  to  estab- 
lish signals  to  warn  travellers  of  the  danger,  or  to  erect  barriers  to  prevent  access  to  it, 
and  to  be  diligent  in  maintaining  such  barriers  or  signals  while  the  danger  continues ; 
and  if,  for  want  of  such  precautions,  a  traveller,  being  without  fault,  receives  an 
injury,  the  municipal  corporation  whose  agent  neglects  this  duty  must  pay  damages.' 
This  principle  was  laid  down  in  a  leading  English  case,  in  which  the  Trustees  of  the 
Liverpool  Docks  were  held  liable  in  damages  for  suffering  an  accumulation  of  mud 
in  front  of  one  of  their  docks,  upon  which  a  vessel  was  stranded ;  the  Court  of  Ex- 
chequer Chamber  holding  that  when  the  defendants  knew  that  the  dock  could  not  be 
navigated  without  danger,  it  was  their  duty  to  close  it  to  the  public,  "and  for  the 
consequences  of  this  breach  of  duty  we  think  they  are  responsible  in  an  action."  » 
This  obligation  has  been  held  so  strong  as  to  result  in  the  conclusion  that  travellers 

1  Lyman  .,.  Amherst,  107  Mass.  339,  345,  bury,  22  Vt.  458;  Howard   v.  Menaon,   117 

346-  Babson  v.  Eockport,  101  Mass.  93.  Mass.  585;  Cunier  v.  Lowell,  16  Pick.  170; 

'Ibid       '  Joyner  v.  Great  Barrington,  118  Mass.  463; 

8  Snowv.  Adams,  1  Cush.  443.  Grant  v.  Brooklyn,  41  liavb.  381;  StoiTS  v. 

*  Palmer  v.  Andover,  2  Cush.  600.  Utica,  17  N.  Y.  104;  Cliicago  v.  Hislop,  61  111. 

6  Nichols  V.  Brunswick,  3  Cliff.  81.  86;  Humphreys  v.  Armsti-ong  County,  56  Pa. 

«  Hayden  v.  Attleborough,  7  Gray,  338.  St.  204;  Cleveland  v.  St.  Paul,  J8  Minn.  279; 

'  Alger  V.  Lowell,  3  Allen,  402.  Prideaux  v.  Mineral  Point,  43  ^Vis.  513 ;  s.  c, 

8  Thorp  V.  Brookfield,  36  Conn.  320 ;  Hyatt  6  Cent.  L.  J.  42S. 

V  Rondout,  44  Barb.  385;  l»rentiss  v.  Boston,  »  Gibbs  v.  Trustees  of  Liverpool  Docks,  3 

112  Mass.  43;  Buffalo  v.  Holloway,  7  N.  Y.  Huvl.  &N.  164  (affirmed  in  House  of  Lords, 

493  (affirming  s.  c,  14  Barb.  101) ;  Myers  v.  L.  U.  1  H.  L.  98) ;  35  L.  J.  (Exch.)  225;  ante, 

Springfield,  112  Mass.  489;  Willard  r.  New-  p.  626. 
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have  a  right  to  trust  a  bridge  until  warning  of  its  want  of  safety  is  given  by  the  public 
authorities,  and  that,  in  the  absence  of  such  warning,  it  is  not  contributory  negligence 
for  them  to  go  upon  such  a  bridge,  although  they  know  it  to  be  unsafe.^  This  rule 
has  been  applied  where  there  was  no  barrier  or  signal  to  prevent  a  traveller  from  driving 
upon  a  dangerous  bridge ;  ''■  but  a  plank  a  foot  wide,  fastened  across  the  end  of  the 
bridge,  is  a  sufficient  barrier  as  a  matter  of  law;  and  if  a  traveller  disregards  it  in  the 
night-time,  and  in  attempting  to  cross  is  killed,  there  is  no  question  for  the  jury.' 
It  has  been  applied  so  as  to  require  the  city  to  place  railings  along  an  elevated  side- 
walk,* and  to  erect  barriers,  or  take  other  precautions  to  prevent  travellers  from 
walking  into  an  excavation  made  in  the  street  by  a  contractor  of  the  city  in  construct- 
ing a  sewer,^  and  into  an  excavation  made  by  a  private  person  in  constructing  a  coal- 
vault,*  or  by  a  railway  corporation  in  excavating  its  road-bed.'  Merely  to  post  a  notice, 
and  erect  a  barrier  to  prevent  travellers  from  going  upon  a  dangerous  bridge,  will 
not  exonerate  a  municipal  corporation,  unless  such  precautions  are  maintained ;  and 
if  a  traveller,  finding  no  such  notice  or  barrier,  drives  upon  the  bridge  and  is  injured, 
it  will  be  no  defence  on  the  part  of  the  municipal  corporation  that  the  notice  and  bar- 
rier were  removed  by  "evil-disposed  persons."  ^  So,  in  case  of  an  excavation  in  the 
sidewalk  of  a  city,  there  are  circumstances  under  which  the  city  will  not  have  dis- 
charged its  duty  to  the  public  by  erecting  a  suitable  barrier,  and  seeing  that  it  is  in 
its  place  at  nightfall.  If  the  amount  of  travel,  or  other  circumstances,  create  a  sub- 
stantial and  practical  danger  that  the  barrier,  although  originally  sufficient,  may  be 
thrown  down  or  displaced,  by  accident  or  design,  in  the  course  of  the  night,  it  will  be 
the  duty  of  the  city  to  take  some  precaution  that  notice  of  its  condition,  from  time  to 
time,  may  be  conveyed  to  some  of  its  officers  without  delay;  and  whether  such  a  pre- 
caution was  necessary  in  a  particular  case  is  a  question  for  the  jury.'  But,  ordinarily, 
if  a  town  places,  at  sunset,  around  an  excavation  opened  in  the  highway,  such  barriers* 
as  to  make  it  safe  for  the  night  to  a  person  using  ordinary  care,  it  will  not  be  respon- 
sible for  an  injury  suffered  during  the  same  night  by  a  foot-passenger,  by  reason  of 
the  removal  of  such  barriers,  unless  they  had  reasonable  notice  of  such  removal. i"- 
Evidence  that  the  town,  while  changing  the  grade  of  a  highway,  knew,  or  had  reason 
to  know,  that  the  barriers  which  it  had  placed  at  each  end  of  the  highway  had  been 
taken  down,  and  left  down,  is  competent  on  the  issue  whether  sufficient  precautions 
were  taken  to  exclude  travellers'from  the  way."  Here,  as  in  other  cases,  the  duty  of 
the  municipal  corporation  to  keep  its  streets  safe  is  of  such  an  absolute  nature  that 
the  city  cannot  exonerate  itself  by  showing  that  it  had  contracted  with  a  contractor 
to  take,  in  excavating  a  certain  public  work,  the  precautions  the  want  of  which 
caused  the  injury."  Whether  a  wooden  horse,  standing  across  a  street  in  a  city,  with 
a  lamp  attached  to  it,  was  a  sufficient  notice  to  a  traveller  that  the  way  was  closed 
for  repairs,  has  been  held  a  question  of  fact  for  a  jury."  If  the  proprietors  of  a  rail- 
road, acting  within  the  scope  of  their  lawful  authority,  construct  a  cattle-guard  on 

1  Humphreys  «.  Armstrong  County,  56  Pa.  «  Myers  v.  Springfield,  112  Mass.  489. 

St.  204.  7  Currier  w.  Lowell,  16  Pick.  170;  WlUard 

2  Thorp  V.  Brookfleld,  36  Conn.  320 ;  Brown       v.  Newbury,  22  Vt.  46S. 

V.  Jefferson  County,  16  Iowa,  339 ;  Humphreys  s  Brown  v.  Jefferson  County,  16  Iowa,  339. 

V.  Armstrong  County,  66  Pa.  St.  204.  »  Myers  v.  SpriiigfleUI,  112  Mass.  489. 

3  Cornelius  v.  Appleton,  22  Wis.  63S.  lo  Doherty  j;.  Waltham,  4  Gray,  596;  Preu- 
*  Chicago  V.  Langlass,  66  III.  361.  tiss  v.  Boston,  112  Mass.  43. 

6  Buffalo  V.  HoUoway,  7  N.  Y.  493  (affirm-  u  Howard  v.  Mendon,  117  Mass.  585. 

ing  s.  c,  14  Barb.  101) ;  Grant  v.  Brooklyn,  41  '^  Storrs  v.  Utica,  17  N.  Y.  104. 

Barb.  3S1;  Storrs  v.  Utica,  17  X.  Y.  101;  Preu-  is  White  v.  Boston,  122  Mass.  49L 
tiss  V.  Boston,  112  Mass.  43. 
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Duty  to  light  and  guard  Bridges  and  Piers. 


■their  road,  at  a  place  where  it  crosses  a.  highway  on  the  same  level,  and  the  town 
■erects  and  maintains  a  sufficient  and  proper  barrier  against  such  cattle-guard  up  to 
■the  railroad,  and  as  far  as  can  be  done  without  impeding  the  passing  of  cars  on  the 
same,  the  town  is  not  responsible  for  an  injury  sustained  in  consequence  of  a  traveller 
■on  the  highway  falling  into  the  cattle-guard,  without  any  fault  or  neglect  on  his 
part.i 

The  same  rule  exacts  that  bridges  or  piers'  of  a  high  and  dangerous  character 
should  be  protected  with  railings ;  ^  at  least,  a  failure  so  to  protect  them  is  a  case  for 
■a  jury  to  find  negligence.*  "Where  the  highway  is  rendered  impassable  by  the  wash- 
ing away  of  a  bridge,  by  excavating  for  the  construction  of  a  railroad,  or  other  cir- 
cumstance, it  is  the  duty  of  the  municipal  corporation,  not  only  to  erect  barriers  or 
"warnings  to  prevent  travellers  from  falling  into  the  excavation,  but  also  to  erect  a 
by-way  around  it,  reasonably  safe  and  commodious,  considered  with  reference  to  all 
"the  circumstances  of  the  case ;  ^  and  it  must,  in  such  case,  proceed  to  make  neces- 
sary repairs  with  due  diligence.'  Whilst  a  city  is  not  bound  to  light  its  streets  or 
highways,'  yet,  if  it  assume  to  light  a  certain  street  or  bridge,*  and  fail  to  do  so  on 
a  particular  occasion,  or  do  it  in  so  negligent  a  manner  that,  in  consequence  thereof  a 
traveller  falls  into  an  excavation,  it  must  pay  damages.'  The  same  measure  of  dili- 
■gence  exacts  that  a  municipal  corporation  must  clear  its  highway  of  obstructions,'"  no 
matter  from  what  causes  they  may  have  come  there,''  or  respond  in  a  civil  action  to 
:any  one  who  has  suffered  special  damage'^  by  coming  in  contact  with  them,  without 
fault  on  his  part. 

Actionable  obstructions  and  defects,  within  the  meaning  of  New  England  statutes, 


1  Jones  V.  'Vf  altham,  4  Cush.  299. 

2  A  dock  or  pier  on  which  the  public  may 
lawfully  drire  must  have  sufBcient  railings 
■to  prevent  horses,  which  get  frightened  and 
uinnanageable,  from  backing  their  vehicle 
over  its  sides  into  the  water.  Kennedy  v. 
New  Tork,  73  ST.  T.  365. 

s  Woodman  «.  Nottingham,  49  N.  H.  387; 
Newlin  Township  v.  Davis,  77  Pa.  St.  317; 
Bronson  v.  Southbury,  37  Conn.  199  (where 
the  want  of  railings  was  held  "  gross  and 
•culpable  negligence  ") ;  Thorp  v.  Brookfleld, 
■36  Conn.  320;  Titcomb  v.Fitchburg  B.  Co., 
12  Allen,  254;  The  Commonwealth  v.  Deer- 
fleld,  6  Allen,  249;  Parker  v.  Boston,  etc.,  E. 
•Co.,  3  Cush.  107. 

i  Houfe  17.  Fulton,  29  Wis.  296;  s.  c,  34 
Wis.  608;  Grayville  v.  Whitaker,  85  111.  439. 

6  Willard  v.  Newbury,  22  Vt.  458 ;  Bates  v. 
iSharon,  45  Vt.  474;  Batty  v.  Duxbury,  24  Vt. 
155;  Briggs  v.  Guilford,  8  Vt.  264. 

«  Briggs  V.  Guilford,  8  Vt.  264. 

'  Freeport  v.  Isbell,  83  111.  440;  Eandall 
v.  Eastern  E.  Co.,  106  Mass.  276. 

8  Ante,  §  1. 

»  Freeport  v.  IsbeU,  83  lU.  440;  Chicago  v. 
Powers,  42  111.  169;  Indianapolis  v.  Gaston, 
•BS  Ind.  224.  In  an  English  case,  determined 
in  1815,  the  trustees  of  a  public  road,  who 
•were  required  by  an  act  of  Parliament  to 
.place  lamps  along  the  road,  if  they  should 


think  necessary,  and  to  make  contracts  for 
the  cleaning  of  the  road,  and  were  empow- 
ered to  take  a  night- toll  for  the  purpose  of 
enabling  them  to  light  and  watch  the  same, 
were  held  not  liable  in  an  action  upon  the 
case  for  an  injury  suffered  by  an  individual, 
in  crossing  the  road  at  night,  by  falling  over 
a  heap  of  scrapings  left  on  the  roadside, 
after  cleaning  the  road,  without  any  lights. 
Harris  v.  Baker,  4  Mau.  &  Sel.  27. 

w  Bigelow  u.  Weston,  3  Pick.  267;  Snow  v. 
Adams,  1  Cush.  443;  French  v.  Brunswick, 
21  Me.  29;  Frost  v.  Portland,  11  Me.  271; 
Coggsvvell  V.  Lexington,  4  Cush.  307;  John- 
son V.  Whitefleld,  18  Me.  286;  Appleton  v. 
Nantucket,  121  Mass.  161;  Bagley  v.  Ludlow, 
41  Vt.  426;  Non-istown  v.  Moyer,  67  Pa.  St. 
355;  McLaughlin  v.  Corry,  77  Pa.  St.  109; 
Indianapolis  v.  Gaston,  58  Ind.  224.  Contra, 
in  New  Jersey,  under  a  rule  elsewhere  dis- 
cussed (ante,  §  2),  Pray  v.  Jersey  City,  23  N. 
J.  L.  394. 

"  Frost  V.  Portland,  11  Me.  271 ;  Palmer  v_ 
Portsmouth,  43  N.  H.  265;  Hardy  v.  Koene, 
62  N.  H.  370 ;  Elliott  v.  Concord,  27  N.  H.  204 ; 
Batty  V.  Duxbuiy,  24  Vt.  155;  Phillips  !/. 
Veazie,  40  N.  H.  96. 

12  Ante,  p.  341.  See  Stetson  v.  Faxon,  19 
Pick.  147 ;  Holman  v.  Townsend,  13  Mete.  297 ; 
Smith  V.  Dedham,  8  Cush.  5-22. 
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liave  been  declared  generally  to  consist  of  objects  deposited  on  the  highway,'  but  not. 
of  moving  objects,  or  persons  making  an  improper  use  of  the  highway,''  —  such  as  a. 
wagon  carrying  a  peculiar  load,'  disorderly  boys  coasting  with  hand-sleds,*  persons 
firing  a  cannon  or  an  anvil,'  contractors  blasting  rocks  in  the  street  without  the- 
knowledge  or  permission  of  the  municipal  authorities,  and  against  their  orders,"  and 
the  like.'  The  following  objects  have  been  held  actionable  obstructions  where  they 
resulted  in  damage  to  a  traveller:  Bricks  piled  in  the  streets  by  a  public  contractor;^ 
large  stones  deposited  along  the  sides  of  a  road,  to  be  used  in  rebuilding  a  bridge ; " 
a  rope  stretched  across  the  highway,  made  fast  at  one  end  to  a  tree,  and  at  the  other 
to  logs  floating  in  the  river ;  "•  logs  deposited  by  private  persons  along  the  side  of  the 
travelled  path,  within  the  limits  of  the  highway ;  "  a  post  near  the  line  of  the  highway^ 
within  the  limits  of  the  general  course  and  direction  of  travel,  and  where  travellers 
were  accustomed  to  pass,"  or  within  the  highway,  erected  to  make  the  line  of  a  side- 
walk ;  "  a  stump,  two  feet  high,  standing  upon  the  sidewalk ;  "  the  ropes  of  a  derrick,, 
extending  above  and  across  the  highway,  if  insecurely  placed  and  fastened;  '^  a  pole- 
erected  by  the  town  in  a  street,  and  allowed  to  stand  until  it  became  rotten,  when  it. 
fell  upon  a  person  lawfully  there ; '«  accumulations  of  ice  and  snow,  — but  this  will  be 
separately  discussed;"  market-stalls  erected  on  the  side  of  the  street,  with  the  per- 
mission of  '.,he  city,  to  the  damage  of  adjoining  proprietors ;  •«  but  not  telegraph-poles 
erected  at  the  edge  of  a  sidewalk,  at  points  designated  by  the  selectmen,  under  a  stat- 
ute ;  "  nor  a  steam-boiler  in  process  of  transportation,  left  in  the  highway  overnight, 
unless  the  inhabitants  knew,  not  only  that  it  was  there,  but  that  it  was  unnecessarily 
there.2»  Railroads  laid  in  streets  under  lawful  authority  are,  of  course,  not  actionable- 
obstructions,"  but  may  become  such,  if  the  work  of  building  them  is  negligently  or- 
wantonly  done;  ^^  and  if  they  are  so  built,  or  allowed  to  get  out  of  repair,  as  to  con- 

1  Frost  V.  Portland,  H  Me.  271;  Snow  v.       no  trouble  in  passing,  except  for  darkness 
Adams,  1  Cush.  «3,  446.  Macomber  v.  Taunton,  100  Mass.  255. 

2  Barber  v.  Eoxbury,  U  Allen,  318.  h  Indianapolis  v.  Gaston,  58  Ind.  224. 
»  Davis  V.  Bangor,  42  Me.  522;  Barker  v.          is  Hardy  v.  Keene,  52  N  H  370 

The  Commonwealth,  19  Pa.  St.  412.  i.  Norristown  v.  Moyor,  67  Pa.  St.  355. 

*  Shepherd  v.  Chelsea,  4  Allen,  113 ;  Hutch  -  "  Post,  subsect.  11. 

inson  V.  Concord,  41  Vt.  271.  18  st.  John  v.  New  York,  3  Bosw.  483.   Upon. 

6  Boyland  v.  New  York,  1  Sandf.  S.  C.  27;  like  grounds,  a  city  has  been  held  liable  for 

Campbell  v.  Montgomery,  53  Ala.  527.  emptying  a  sewer  into  a  dock,  so  that  by  the- 

«  Johet  V.  Seward,  86  111.  402.    Compare  deposit  of  sediment  the  navigation  was  ob- 

Pack  V.  New  York,  3  N.  Y.  489;  ante,  p.  113.  strncted,  to  the  damage  of  wharf-owners 

'  See  Bex  v.  Egerly,  3  Salk.  183;  United  Franklin  Wharf  Co.  ..  Portland  67  Me  46 

States©.  Hart,  Pet.  C.Ct.  390;  The  Common-  "  Youngs.  Yarmouth,  9  Gray '386 

wealth  V.  Milman,  3  Serg.  &  R.  408;  Rex  v.  so  Bartlett  v.  Kittery  68  Me  358 

Carlisle,  3  Car.  &  P.  636;  Rex  v.  Cross,  3  '<  Ante,  p.  357;  Moses  „.  Pittsburgh    etc 

Camp.  3-26;  The  People  v.  Cunningham,  1  R.  Co.,  21  111.516;  Murphy  «.  Chicago  29  111" 

Demo,  524;  Neuert  v.  Boston,  120  Mass.  338.  279;  Porter  v.  North  Missouri  R   Co   '33  Mo' 

»  Frost  V.  Portland,  11  Me.  271.  128;  Kellinger  v.  Forty.second  Street  R.  Co  " 

»  Bigelow  1;.  Weston,  3  Pick.  267.    Com-  50  N.  Y.  206  (distinguishing  The  People  v 

pare  Baltimore  v.  Holmes,  39  Md.  243.  Kerr,  27  N.  Y.  188 ;  explaining  Drake  1,  Hud- 

10  French  v.  Brunswick,  21  Me.  29.  son  River  R.  Co.,  7  Barb  508) 

Ji  Snow  «.  Adams,  1  Cush.  443;  Johnson  v.  ==  Fletcher  v.  Auburn,  etc.,  R.  Co    ■'5  Wend 

Whi tefleld,  18  Me.  286 ;  Bagley  v.  Ludlow.  41  462 ;  Kellinger  ..  Forty-second  Street  R  Co 

SO  N.  Y.  212,  per  Church  C  J  •  Tate  ..  Mis 

«  Cogjswell  ..  Lexington,  4  Cush.  307.  souri,  etc.,  R.  Co..  64  Mo    149-  Lackland  „ 

13  Applcton  t..  N-antucket,  121  Mass.    161.  North  Missouri  R.  Co.,  31  Mo.'lSO;  Damon; 

Contra  where  the  way  was  of  ample  width,  v.  Lyons,  44  Iowa,  276;   Stackhon^e  ..  Lar 

smooth,  level,  and  straight,  and  there  was  fayette,  26  Ind.  17.                              <=  "■  l,a 
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stitute  an  obstruction  to  ordinary  travel,  in  consequence  of  wbich  a  traveller  sustains 
an  injury,  he  may  recover  danaages  from  the  city.i  The  duty  of  a  municipal  corpo- 
ration to  repair  its  streets  has  been  held  to  relate  to  their  use  as  streets,  so  that  a 
failure  of  this  duty  would  not  make  them  liable  to  adjacent  property-owners  for 
damages  to  property  from  the  flowage  of  water,  which  might  not  have  happened  if 
the  street  had  been  put  in  repair.^ 

(8.)  Objects  falling  upon  Travellers  on  the  Highway  or  Sidewalk.  —  The  Supreme 
Court  of  Indiana  has  held  that  the  power  of  a  city  over  its  streets,  and  the 
right  of  the  public  to  them,  extends  upward  indefinitely,  for  the  purpose  of  their 
preservation,  safety,  and  enjoyment.'  This  doctrine  is  based  upon  the  soundest  con- 
siderations, and  is  generally  acted  upon  by  the  courts.  The  Supreme  Judicial  Court 
of  Massachusetts,  however,  has  taken  the  distinction  that  if  an  object  supported 
wholly  by  an  adjacent  building  falls  upon  a  traveller, — as,  a  projecting  sign, — 
the  city  will  not  be  liable ; '  but  if  the  dangerous  projection  is  supported  to  any 
extent  on  the  street  or  sidewalk,  then  the  city  must  see  that  it  is  secure,  or  pay  result- 
ing damages.^  The  Supreme  Court  of  Rhode  Island  has  exonerated  a  city  from  lia- 
bility to  a  traveller  for  an  injury  sustained  by  being  struck  by  a  show-board,  placed 
above  or  near  the  sidewalk,  and  blown  down  by  a  high  wind.^  Under  the  Massachu- 
setts rule,  a  city  is  liable  for  an  injury  to  a  traveller  caused  by  a  dangerous  awning, 
for  the  overseer  of  highways  of  the  city  has  power  to  remove  such  a  nuisance.'  The 
same  rule  obtains  in  New  York,  but  it  does  not  extend  so  far  as  to  charge  the  city 
with  liability  for  damages  caused  by  the  fall  of  an  awning  in  consequence  of  a  latent 
defect  causing  it  to  break  down  under  a  heavy  load  of  snow.'  A  like  liability  exists 
where  a  traveller  is  injured  upon  a  sidewalk  by  the  falling  of  a  dangerous  wall,  wher& 
the  city  has  power  to  abate  nuisances  to  streets  and  sidewalks.  If  such  a  wall  falls 
upon  a  passer-by,  by  any  thing  short  of  a  tempest,  or  the  act  of  God,  the  city  must 
pay  damages.'"    Projecting  cornices  fall  within  the  sound  rule  declared  In  Indiana, 

1  Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N.  sustained  by  the  fall  of  an  awning,  if,  for 
Y,  475;  Hawks  v.  Nortliampton,  116  Mass.  the  space  of  twenty-four  hours  before  the- 
420;  Bailey  ».  Boston,  116  Mass.  423,  note.  happening  of  the  injury,  it  had  been  so 
Compare  Lowell  tj.  Proprietors  of  Locks  and  frail  that  in  the  winds,  rains,  and  snows 
Canals,  104  Mass.  18;  Proprietors  of  Locks  ordinarily  occurring  in  that  climate  it  wa» 
and  Canals  ».  Lowell  Horse  R.  Co.  109  Mass.  likely  to  fall,  and  did  fall  from  such  cause, 
221.  although  the  direct  cause  was  snow  which 

2  Montgomery  v.  Gilmer,  33  Ala.  116,  136.  fell  upon  it  less  than  twenty-four  hours- 
Coniro,  on<e,  p.  754,  note  1.    This,  however,  before.    Day  ».  Milford,  5  Allen,98. 

is  the  rule  under  the  New  England  statutes.  »  Pedrick  v.  Bailey,  12  Gray,  163. 

Ante,  pp.  755,  756.  '  Hume  v.  New  York,  47  N.  Y.  639;  t.  c, 

8  Grove  v.  Fort  Wayne,  45  Ind.  429.  9  Hun,  674. 

»  Jones  V.  Boston,  104  Mass.  75.  "  Parker  w.  Macon,  39  Ga.  725.    A  contrary 

»  West  V.  Lynn,  110  Mass.  514.  rule  was  stated  in  Louisiana,  but  the  case  is 

•  Taylor  v.  Peckham,  8  R.  I.  349.  incapable  of  vindication  upon  sound  prin- 

'  Drake  v.  Lowell,  13  Mete.  292;  Days.  ciples.    The  testimony  showed  that  the  city 

Milford,  5  Allen,  98.    It  is  lawful   for  the  surveyor,  who  had  power  to  cause  the  wall, 

mayor   to   remove   an   awning   erected    in  after  a  Are,  to  be  taken  down,  was  aware 

violation  of   a  city  ordinance.    Pedrick  v.  of  the  Are ;  that  he  observed  the  condition 

Bailey,   12   Gray,  161.    Under   a   statute  of  of  the  wall  from  the  street  repeatedly,  and 

Massachusetts,  a  town  is  not  liable  tor  dam-  was  of  opinion  that  the  public  were  in  no 

ages  caused  by  a  defect  in  its  highways,  danger  from  its  falling,  but  he  never  entered 

unless  it  had  notice  of  such  defect,  or  unless  upon  the  premises  in  order  particularly  to 

the  detect  had  existed  for  more  than  twenty-  ascertain  Us  condition.    It  was  admitted  by 

four  hours  preceding   the  accident.    Ante,  the  court  that  a  dangerous  wall  of  a  burnt 

subsect.  6.    But  it  was  liable  for  damages  building  standing  near  the  sidewalk  was  a. 
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and  if  made  so  insecure  as  to  fall  upon  travellers,  the  city  must  pay  damages.'  The 
same  reasoning  would  hold  a  city  liable  for  the  falling  upon  a  traveller  of  snow  and 
ice  accumulated  upon  an  adjacent  building;  but  the  Massachusetts  doctrine,  just 
seen,  denies  the  liability  of  the  city  in  such  a  case,^  — the  owner  or  occupier  of  the 
building  is  liable.'  The  same  court  has,  however,  given  judgment  for  the  damages 
sustained  by  coming  in  contact  with  a  telegraph-wire  belonging  to  the  city,  and  neg- 
ligently lowered  by  the  servants  of  the  city  so  as  to  obstruct  the  sidewalk.*  But  an 
illegal  use  of  the  highway  by  a  telegraph  company,  in  putting  up  or  taking  down  its 
wires,  is  not  a  defect  or  want  of  repair  of  the  highway,  within  the  meaning  of  a 
Massachusetts  statute,  so  as  to  make  the  town  liable.* 

(9.)  Objects  fi-ightening  Travellers'  Horses. — If  the  town,  city,  or  other  public  cor- 
poration charged  by  law  with  the  care  of  highways  permit  objects  to  remain  therein 
which  from  their  nature  have  a  tendency  to  frighten  horses  of  ordinary  gentleness 
and  docility,  and  the  horse  of  a  traveller,  himself  in  the  exercise  of  due  care,  takes 
fright  at  such  an  object  and  runs,  and,  notwithstanding  due  efforts  to  restrain  him  on 
the  part  of  his  driver,  damages  ensue,  the  corporation  must  pay  such  damages.^ 
Such  an  object  is  a  nuisance  which  the  town  or  city  is  bound  to  remove ;  but,  in  order 
to  charge  it  with  liability  in  consequence  of  neglecting  to  do  so,  the  character  of  the 
object  should  be  such  as  to  make  the  danger  obvious  and  the  duty  of  the  corporation 
clear.'  "Whether  such  an  object,  in  any  particular  case,  amounts  to  such  a  nuisance, 
is  a  question  for  the  jury  to  determine,  upon  a  consideration  of  the  character  of  the 
object,  its  situation,  the  amount  of  travel  on  the  highway,  and  all  other  circum- 
stances.' Moreover,  the  driver,  if  his  horse  is  "not  entirely  gentle,  but  somewhat 
timid  and  inclined  to  shy,"  is  bound  to  use  more  than  ordinary  caution  in  passing 
such  an  object,  in  order  to  entitle  himself  to  redress  against  the  town  for  the  injuries 
received.'  If,  after  the  taking  fright  of  the  horse  at  such  an  object,  the  driver  is 
wanting  in  prudent  management,  damages  cannot  be  recovered.'"    But  the  driver  is 

nuisance;  but  the  court  said:  "Nuisances  maintainei}  against  tlie  city  for  tlie  error  ot 

may  exist  in  tlie  city  without  rendering  the  judgment  of  the  city  surveyor."    Howe  v. 

same  liable  lor  the  consequences.    The  city  New  Orleans,  12  La.  An.  481,  482. 

is  no  general  warrantor  against  the  acts  of  '  Grove  v.  Fort  Wayne,  45  Ind.  429. 

individuals.    Its  police   may  be  applied  to  '  Hixon  v.  Lowell,  13  Gray,  59. 

for  the  purpose  of  preventing  injuries ;  but  =  Ante,  p.  777. 

if  such  police  err  in  their  judgment,  or  if  <  Neuert  r.  Boston,  120  Mass.  338. 

injuries  are  occasioned   because  they  are  '''  Barber  ti.  floxbury,  11  Allen,  318;  supro, 

inefficient   in   the  exercise  of  the  powers  subsect.  7. 

with  which  they  are  invested,  the  city  at  "  Young  r.  New  Haven,  39  Conn.  435;  Ayer 

large  cannot  be  held  responsible  for  acts  of  v.  Norwich,  39  Conn.  376 ;  Diniock  v.  Suffield, 

third  persons  which,  under  a  more    saga-  30  Conn.  129;  Morse  r.  Richmond,  41  Vt. 435; 

■cious  and  efficient   police,  might   possibly  Foshay  f.  Glenn  Haven,  25  Wis.  288;  Kelly  «. 

have  been  prevented.    The  case  at  bar  has  Fond  du  Lac,  31  Wis.  179;  Card  v.  Ellsworth 

no  analogy  to  the  case  of  injuries  done  to  65  Me.  547;  Winship  v.  Enfield,  42  N.  H.  197- 

individuals    by   the   negligent   manner   in  Chamberlain  «.  Enfield,  43  N.  H.  356;  Chi- 

which  work  to  public  streets  is  done,  or  the  cage  v.  Hoy,  75  111.  530;  Merrill  v.  Hampden 

want  of  repair  in  the  same ;  for  the  posses-  26  Me.  234. 

sion  of  the  servitude  of  the  streets  is  in  the  '  Dimock  v.  Suffield,  30  Conn.  129 ;  Ayer  v. 
city,  and,  on  the  same  principle  that  a  pri-  Nonvich,  39  Conn.  376;  Card  v.  Ellsworth  65 
vate  person  is  responsible  lor  an  injury  done  Me.  547 ;  Nichols  v.  Athens,  66  Me.  402. 
by  a  falling  structure  upon  his  property,  it  '  Ayer  r.  Norwich,  39  Conn.  376;  Winship 
is  possible  in  such  a  case  the  city  may  be  v.  Enfield,  42  N.  H.  197;  Chamberlain  v.  En- 
held  liable.    But,  in  the  case  at  bar,  there  is  field,  43  N.  H.  3S6. 
no  statute  nor  principle  of  law,  of  which  we  '  Dimock  v.  Suffield,  30  Conn.  129. 
are  aware,  upon  which  a  recovery  can  be  "  Brooks  v.  Petersham,  16  Gray,  181. 
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held  to  no  more  care  than  a  person  of  ordinary  prudence  and  discretion  would  exer- 
cise if  placed  in  similar  circumstances  and  exposed  to  a  like  danger,  making  due 
allowance  for  the  alarm  into  which  he  is  thrown  by  the  happening  of  the  accident.^ 

This  doctrine  has  been  applied  where  the  object  at  which  the  horse  took  fright  con- 
sisted of  bales  of  hay  piled  on  the  margin  of  the  highway; '  a  pigsty  projecting  into 
the  highway,  occupied  by  five  swine ; '  a  hollow,  burnt,  and  blackened  log  lying  by 
the  side  of  the  travelled  part  of  the  highway;*  a  "pitch-hole"  in  the  highway, 
through  which  the  traveller  attempted  to  drive ;  ^  a  large  rock  in  the  travelled  path ; « 
a  pile  of  lumber; '  or  a  dead  horse  negligently  left  lying  in  the  street  by  the  city  au- 
thorities.' But  a  wagon  turned  up  edgewise  outside  the  travelled  track  is  not  such 
an  object.*  "An  illegal  use  of  the  highway  by  men,  animals,  vehicles,  engines,  or  any 
other  object,  while  movable  and  actually  being  moved  by  human  will  and  direction, 
and  neither  fixed  to,  nor  resting  on,  nor  remaining  in  one  position,  nor  confined  within 
any  particular  space,  within  the  limits  of  the  highway,  will  not  render  the  town  liable 
for  damages  occasioned  by  horses  taking  fright  at  the  appearances  presented  by,  or 
the  sounds  and  scents  emitted  from,  such  objects.  It  would  be  quite  difiScult  for 
towns,  whatever  powers  they  possessed,  or  however  diligent  they  might  be,  to  guard 
against  annoyances  of  so  shifting  and  temporary  a  nature." '"  The  "  obstruction  " 
contemplated  by  the  statute  of  Maine  is,  in  general,  one  from  or  by  reason  of  mere 
matter."  Thus,  a  traveller's  horse  took  fright  at  a  large  number  of  boys  sliding  down- 
hill on  the  highway  with  their  hand-sleds.  He  could  not  recover  damages  against  the 
town,  for  this  was  not  within  the  statute."  A  countryman  brought  a  large  evergreen 
tree  to  town  for  sale.  It  stood  upright  in  his  wagon.  He  halted  his  wagon  on  the 
side  of  a  bridge,  waiting  for  a  purchaser,  and  while  so  standing,  the  horse  of  a  trav- 
eller took  fright  at  the  object,  and  damage  ensued.  The  town  was  not  liable."  More- 
over, there  will  be  no  liability  if  the  particular  object  has  remained  in  the  highway  so 
short  a  time  that  the  town  has  not  had  a  reasonable  opportunity  to  remove  it ; '«  nor  if 
the  placing  or  continuing  of  the  object  upon  the  highway  was,  under  all  the  circum- 
stances of  the  case,  a  reasonable  and  proper  use  of  the  highway.'^ 

A  contrary  doctrine  obtains  in  Massachusetts.  There,  a  statute  requiring  towns  to 
keep  their  ways  safe  and  convenient  for  travellers  does  not  extend  so  far  as  to  oblige 
the  overseers  of  highways  to  remove  objects  from  the  limits  of  the  highway  calculated 
to  frighten  horses,  but  which  are  not  otherwise  defects  therein,"  —  as,  a  large  vehicle 
used  as  a  daguerrean  saloon,"  or  a  dead  horse, '»  or  a  pile  of  gravel,"  or  a  bright 
stone,  ^^  or  some  large  stones  partly  concealed  by  high  grass.^'  But  where  the  horse 
took  fright  at  a  red  watering-trough,  shied,  and  ran  the  carriage  into  a  hole  in  the 
highway,  inflicting  damage,  the  case  was  ordered  to  stand  for  trial.''' 

I  Brooks  V.  Petersham,  16  Gray,  181.  "  Davis  v.  Bangor,  42  Me.  522. 

'  Morse  ».  Richmond,  41  Vt.  435.  "  Ray  v.  Manchester,  46  N.  H.  59. 

s  Bartlett  v.  Hooksett,  48  N.  H.  18.  "  Davis  v.  Bangor,  42  Me.  522. 

■I  roshay  v.  Glenn  Haven,  25  Wis.  288.  "  Bartlett  v.  Hooksett,  48  N.  H.  18. 

«  Kelley  v.  Fond  du  Lac,  31  Wis.  179.  "  Ibid.;  Chamberlain ». Enfield, 43N.H.356. 

•  Card  V.  Ellsworth,  65  Me.  547.  "  Keith  v.  Easton,  2  Allen,  552. 

'  Winship  v.  Enfield,  42  N.  H.  197;  Cham-  "  Ibid- 

berlain  v.  Enfield,  43  N.  H.  356.  "  Cook  v.  Charlestown,  13  Allen,  190,  note; 

8  Chicago  V.  Hoy,  75  111.  530.    Contra,  un-  9S  Mass.  80.   Contra,  Chicago  v.  Hoy,  75  111.  305 

der  the  Massachusetts  rule,  Cook  v.  Charles-  '»  Kingsbury  v.  Dedham,  13  Allen,  186. 

town,  13  Allen,  190,  note ;  98  Mass.  80.  ^o  Cook  v.  Montague,  115  Mass.  571. 

'  Nichols  V.  Athens,  66  Me.  402,  the  ques-  «'  Bemls  v.  Arlington,  114  Mass.  507. 

tion  having  been  referred  to  the  court  as  m  Cushing  v.  Bedford  (Sup.  Jud.  Ct.  Mass. 

one  both  of  fact  and  of  law.  1S7S),  6  Reporter,  718. 

II  Smith,  J.,  in  Bartlett  v.  Hooksett,  48  N'. 
H.  18. 
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The  Pennsylvania  court  hold  that  it  is  the  duty  of  a  municipal  corporation  to  keep 
its  roads  safe  even  for  skittish  horses.^  But  in  Massachusetts  the  doctrine  is  laid 
down  that,  if  a  traveller  goes  upon  the  road  with  such  a  horse  as  would,  when  exposed 
to  ordinary  objects  and  noises,  such  as  occur  along  the  highway,  become  unmanage- 
able in  the  hands  of  a  driver  of  ordinary  care  and  skill,  and  this  characteristic  of  the 
horse  contributed,  together  with  a  defect  in  the  highway,  to  produce  the  injury,  the 
town  will  not  be  liable  to  pay  damages."  The  same  rule  has  been  applied  where  a 
horse,  though  spirited,  yet  safe  and  proper  to  be  driven,  gets  control  of  its  driver  by 
reason  of  getting  one  of  the  lines  under  its  tail,  and  thus  runs  his  carriage  into  the  gutter. 
Here  the  town  is  not  liable,  although  the  street  may  have  been  defectively  constructed.* 

It  is  held  in  Massachusetts,  in  Maine,  and  in  Wisconsin,  that,  in  order  to  render  a 
town  or  city  liable  on  account  of  an  accident  happening  on  a  highway,  the  defect  of 
the  way  must  have  been  the  sole  cause  of  the  injury.*  If  a  horse  gets  loose  and  runs 
upon  the  highway,  and  thereby  damage  is  sustained  by  its  owner,  the  town  is  not 
liable.'  The  same  principle  applies  where  a  horse  escapes  from  its  driver  while  trav- 
elling on  the  road.*  It  applies  where  the  horse  has  not  escaped  from  its  driver,  but 
has  got  entirely  beyond  his  control.'  But  if  there  was  only  a  momentary  loss  of  con- 
trol, which  would  have  been  instantly  regained  if  the  carriage  had  not  come  in  con- 
tact with  the  place  where  the  way  was  defective,  then  the  plaintiff  can  recover. 
Thus,  if  the  carriage  had  gone  so  far  over  a  bank,  where  there  ought  to  have  been  a 
railing,  as  to  have  got  beyond  control  of  the  horse  before  the  horse  got  beyond  con- 
trol of  the  driver,  then  the  case  was  one  for  damages.'  But  if  a  horse,  driven  with 
due  care  by  a  traveller  on  a  highway,  without  escaoing  from  his  control,  is  caused  to 
step  out  of  the  travelled  track  by  an  object  within  the  limits  of  the  way,  which  would 
cause  an  ordinarily  gentle  and  well-broken  horse  to  do  so,  whereby  the  traveller  is 
brought  into  contact  with  a  defect  in  the  surface  of  the  way,  or  a  place  on  the  side  of 
the  way  defective  for  the  want  of  a  railing,  and  so  is  injured,  the  town  is  liable  in 
damages ;  but  not  so  if  the  shying  of  the  horse  is  caused  by  a  vicious  habit,  and  is  at 
an  object  which  would  not  startle  a  horse  ordinarily  gentle  and  well  broken.' 

The  Massachusetts  and  Maine  cases,  it  must  be  remembered,  arise  under  statutes 
which  the  courts  of  those  State  have  generally  construed  strictly."  Outside  of  those 
States  the  prevailing  doctrine  appears  to  be,  that  if  a  traveller's  horse  takes  fright 
from  some  cause  which  is  not  to  be  ascribed  to  the  viciousness  of  the  animal,  nor  to 
the  fault  of  its  driver,  but  to  one  of  the  ordinary  casualties  of  the  road,  and,  while 
running  away,  comes  in  contact  with  a  defect  or  obstruction  in  the  highway  which 
the  overseers  or  selectmen  have  negligently  permitted  to  remain  there,  and  damages 

1  Hey  t>.  Philadelphia,  81  Pa.  St.  50;  Lower  through  the  defect  in  the  road,  though  it 
Macungie  Township  v.  Merkhoffcr,  71  Pa.  St.  might  not  have  occurred  but  lor  the  furious 
276.  running  of  the  horse.    Verrill  ^.  Minot,  31 

2  Bliss  V.  Wilbraham,  8  Alien,  664.  Me.  299.    Contra,  Palmer  i;.  Andover,  2  Gush. 
'  Fogg  V.  Nahant,  98  Mass.  579;  ».  c,  106       600. 

Mass.  278  (following  Davis  v.  Dudley,  4  Allen,  '  Elchards  v.  Enfleld,  13  Gray,  344.     Con- 

557 ;  Titus  v.  Northbridge,  97  Mass.  258 ;  Hor-  tra,  in  Connecticut,  Ward  v.  North  Haven, 

ton  V.  Taunton,  97  Mass.  266,  note).  43  Conn.  148. 

*  Eowell  V.  Lowell,  7  Gray,  100 ;  Stickney  «  Davis  v.  Dudley,  4  Allen,  557. 

V.  Salem,  3  Allen,  374;  Moore  v.  Abbott,  32  '  Titus  v.  Northbridge,  97  Mass.  258;  Hor- 

Me.  46 ;  Farrar  «.  Greene,  32  Me.  574 ;  Ander-  ton  v.  Taunton,  97  Mass.  266,  note ;  Fogg  v. 

son  ti.  Bath,  42  Me.  346;  Bigelow  ».  Eead,  51  Nahant,  98  Mass.  579;  «.  c,  106  Mass.  278; 

Me.  325;  Moulton  v.  Sandford,  51  Me.  127;  Moore  «.  Abbott,  32  Me.  46. 

Jackson  v.  BeUevieu,  30  Wis.  250;  Houfe  v.  '  Babson  v.  Eockport,  101  Mass.  93. 

Fulton,  29  Wis.  296.    But  it  cannot  be  ruled,  »  Stone  i>.  Hubhardston,  100  Mass.  49. 

osmaWero/ tow,  that  the  town  is  notrespon-  i"  Ante,  subscct.  2. 
siblefor  an  injury  sustained  by  the  traveller 
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are  sustained,  he  can  recover  for  such  damages  of  the  municipal  corporation ;  the 
principle  being  that,  where  the  injury  is  the  combined  result  of  the  negligence  of  the 
municipal  corporation  and  an  accident  of  the  highway,  the  plaintiff  can  recover.^ 
(10.)  Extent  of  Duty  to  repair  Sidewalks  and  Crosswalks'.  —  A  sidewalk  or  cross- 
walk is  included  in  the  general  definition  of  highway  or  street,  and  a  duty,  express 
or  implied,  of  repairing  a  street  or  highway  carries  with  it  the  duty  of  repairing  a 
sidewalk  or  crosswalk.^  Thus,  a  statute  of  Rhode  Island  requiring  towns  to  keep  the 
highways  safe  and  convenient  for  travellers  at  all  seasons  of  the  year,  and  making 
them  civilly  liable  for  damages  in  case  of  neglect,  was  construed  so  as  to  make  the 
city  of  Providence  liable  for  an  injury  arising  from  one  of  its  sidewalks  becoming 
obstructed  by  trodden  snow.'  So,  a  statutory  obligation  to  repair  all  the  "  streets, 
highways,  and  roads"  makes  it  liable  in  damages  for  failing  to  repair  a  sidewalk;* 
for  a  street  of  a  town  is  construed  to  embrace  the  whole  of  the  street,  or  highway, 
between  the  abutting  houses.'  So,  it  seems  to  be  well  settled  in  New  York  that  side- 
walks are  comprehended  in  the  term  "streets."'  If  a  particular  sidewalk  is  devoted 
to  the  common  use  of  both  vehicles  and  foot-passengers,  the  city  is  under  an  obligation 
to  make  it  safe  for  both  classes  of  passengers ;  and  where  the  driver  of  a  wagon  was 
injured  in  consequence  of  his  horse  running  into  an  uncovered  drain  in  that  part  of 
the  street,  it  was  held  a  case  for  damages.'    A  charter  clothing  a  city  with  power  to 


1  King  V.  echoes  (N.  Y.  Ct.  App.),  19  Alb. 
I/.  J.  472;  s.c.,13  Hun,  76;  Wlnship  v.  Enfleld, 
42  N.  H.  197 ;  Clark  v.  Barrington,  41 N.  H.  52 ; 
Tucker  v.  Henniker,  41  N.  H.  317;  Hunt  v. 
PownaU,  9  Vt.  411;  Kelsey  v.  Glover,  15 
Vt.  708;  Morse  v.  Eichmond,  41  Vt.  435; 
Whitoomb  v.  Fairlee,  43  Vt.  671;  Bald- 
win V.  Greenwoods  Turnpike  Co.,  40  Conn. 
238;  Ward  v.  North  Haven,  43  Conn.  148, 
155;  Lower  Macungie  Township  v.  Merk- 
hoffer,  71  Pa.  St.  276;  Hey  v.  Philadelphia, 
81  Pa.  St.  44;  Manderscbid  v.  Dubuque,  25 
Iowa,  108;  Dreher  ».  Fitohburg,  22  Wis.  675; 
Houfe  O.Fulton,  29  Wis.  296;  Hawes  ii.  Fox 
Lake,  33  Iowa,  438.  Compare  Wilson  v.  Sus- 
quehanna Turnpike  Co.,  21  Barb.  79;  Clark 
V.  Union  Ferry  Co.,  35  N.  Y.  485;  Wyckoff  v. 
Queens  County  Ferry  Co.,  52  N.  Y.  32. 

2  Providence  v.  Clapp,  17  How.  161;  Colby 
V.  Beaver  Dam,  34  Wis.  285 ;  Manchester  v. 
Hartford,  30  Conn.  118;  Topeka  v.  Tuttle,  5 
Kan.  311;  Atchison  v.  King,  9  Kan.  550;  Smith 
V.  Leavenworth,  15  Kan.  81 ;  Jansen  v.  Atclii- 
son,  16  Kan.  358;  Ottawa  v.  Washabaugh,  11 
Kan.  124;  Wyandotte  v.  White,  13  Kan.  191; 
Fort  Scott  V.  Brothers,  20  Kan.  455;  Wilson  v. 
Watertown,  3  Hun,  508;  s.  c,  5  N.  Y.  S.  0.  (T. 
&  V.)  579;  Hutson  v.  New  York,  9  N.  Y.  163; 
Conrad  v.  Ithaca,  16  N.  Y.  158 ;  Weet  v.  Brock- 
port,  16  N.  Y.  161,  note ;  ante,  p.  678 ;  Daven- 
port V.  Ruokman,  37  N.  Y.  568;  Clemence  v. 
Auburn,  66  N.  Y.  334  (affirming  4  Hun,  386) ; 
EUis  V.  Lowville,  7  Lans.  434 ;  Wallace  v.  New 
York,  2  Hilt.  440 ;  Rowell  v.  Williams,  29  Iowa, 
210;  Kookford  v.  HUdebrand,  61  111.  155; 
Bloomington  v.  Bay,  42  111.  503;  Chicago  v. 


Bobbins,  2  Black,  418;  Lombard  t>.  Chicago, 

4  Biss.  460;  Galesburg  v.  Higley,  61  111.  287; 
Sterling  -u.  Thomas,  60  111.  264;  Stinson  v. 
Gardiner,  42  Me.  248;  Bacon  v.  Boston,  3 
Cnsh.  174;  George  v.  Haverhill,  110  Mass. 
506;  Loan  v.  Boston,  106  Mass.  450;  Barnes 
V.  Newton,  46  Iowa,  567;  Dewey  v.  De- 
troit, 15  Mich.  307;  Eeinhard  v.  New  York, 
2  Daly,  243 ;  Johnston  v.  Charleston,  3  So. 
Car.  232;  Nashville  v.  Brown,  9  Heisk.  1; 
Higert  v.  Greencastle,  43  Ind.  574 ;  Grove  v. 
Fort  Wayne,  45  Ind.  429 ;  Chicago  v.  Langlass, 
66  ni.  361 ;  Peru  ».  French,  55  111.  317 ;  Hart  e. 
Brooklyn,  36  Barb.  226 ;  Marquette  v.  Cleary, 
37  Mich.  296.  To  the  same  point  is  Bloom- 
ington V.  Bay,  42  lU.  503;  Ely  v.  Parsons,  2 
Conn.  382 ;  Graves  v.  Otis,  2  Hill,  466 ;  Hall  v. 
Manchester,  40  N.  H.  410.  Contra,  ao  to  vil- 
lages in  New  York,  Cole  v.  Medina,  27  Barb. 
218;  Peck  v.  Batavia,  32  Barb.  634;  Herring- 
ton  V.  Coming,  51  Barb.  396.  Nearly  all  the 
foregoing  cases  relate  to  sidewalks,  but  the 
reasoning  embraces  crosswalks. 

»  Providence  v.  Clapp,  17  How.  161. 

*  Manchester  v.  Hartford,  30  Conn.  118. 

6  Ely  V.  Parsons,  2  Conn.  '384 ;  Graves  v. 
Otis,  2  Hill,  466. 

•  Wilson  ti.  Watertown,  3  Hun,  508, 511 ;  s.  c, 

5  N.  Y.  S.  C.  (T.  &  C.)  579,  citing  to  this  prop- 
osition Hutson  V.  New  York,  9  N.  Y.  163 ;  Con- 
rad V.  Ithaca,  16  N.  Y.  158 ;  Weet  v.  Brockport, 
16  N.  Y.  161,  note;  Davenport  w.  Euckman, 
37  N.  Y.  568.  To  the  same  point  is  Ellis  v. 
LowvUle,  7  Lans.  434;  Wallace  v.  New  York, 
2  HUt.  440;  Bloomington  v.  Bay,  42  lU.  503. 

I  Lacon  v.  Page,  4S  HI.  499. 
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repair  all  sidewalks  which  it  has  built  devolves  upon  the  city  a  coextensive  obligation 
and  liability  for  damages  arising  from  a  failure  to  perform  it.'  And  the  general  rule 
is,  that  where  a  sidewalk  has  been  constructed  and  thrown  open  for  public  use,  and 
been  used  with  the  rest  of  the  street  by  the  public,  the  city  must  maintain  it  in  such 
repair  that  it  will  be  reasonably  safe  and  convenient  to  travellers,  or  pay  any  resulting 
damages.*  In  a  populous  city,  this  duty  to  repair  and  keep  the  sidewalk  safe  for 
travel  extends  to  the  whole  sidewalk,  throughout  its  entire  width.'  The  ordinances 
of  a  city  are  competent  evidence  to  show  that  it  has  taken  cognizance  and  assumed 
control  of  particular  sidewalks.*  Upon  grounds  elsewhere  stated,  this  liability  is 
primary,  and  extends  to  all  obstructions,  no  matter  by  whom  placed  there ;  *  and  the 
city  cannot  defend  by  alleging  the  act  of  another  wrong-doer,  although  it  may  have 
an  action  over  against  him  for  contribution.^  Nor  is  it  at  all  material  from  what 
source  the  city  derives  the  funds  necessary  to  make  such  repairs.'  Areas  or  cellars 
vmder  sidewalks,  with  apertures  through  the  sidewalk,  properly  covered  and  secured, 
to  admit  coal  or  other  materials,  and  substantial  and  safe  windows  to  admit  light,  are 
not  nuisances  pei-  se.  The  public  easement  is  to  this  extent  qualified  by  the  rights 
of  the  adjacent  property-owner.^  But  they  may  become  actionable  nuisances  by 
reason  of  being  suffered  to  get  out  of  repair,  or  by  being  originally  constructed  in 
such  a  manner  as  to  endanger  travel.'  "Where  the  fee  of  the  street  is  in  the  public, 
such  areas  made  in  the  sidewalk  by  an  adjacent  property-o'svner  are  in  the  nature  of 
trespasses  upon  the  public  lands,  and  are  nuisances  per  se,  which  the  city  must  abate 
or  pay  resulting  damages. ■"    But,  generally,  the  city  is  liable  for  such  defects  and 


1  Colby  V.  Beaver  Dam,  -34  Wis.  285. 

2  Manchester  v.  Hartford,  30  Conn.  118. 
8  Bacon  v.  Boston,  3  Cush.  174. 

<  Eockford  v.  Hildebrand,  61  111.  165; 
Champaign  v.  Patterson,  60  III.  61. 

5  Bigelow  V.  Weston,  3  Pick.  267 ;  Frost  v. 
Portland,  11  Me.  271 ;  French  v.  Brunswick, 
21  Me.  29;  Snow  v.  Adams,  1  Cush.  443;  in- 
fra, subsect.  12. 

»  Chicago  V.  Eobbins,  2  Black,  418;  Bob- 
bins V.  Chicago,  4  Wall.  657 ;  infra,  subsect.  13. 

'  Manchester  v.  Hartford,  30  Conn.  118, 
121;  Wallace  r.  New  York,  2  Hilt.  440,  451; 
EocMord  v.  Hildebrand,  61  lU.  155,  161; 
KoweU  V.  Williams,  29  Iowa,  210.  The  exist- 
ence of  a  statute,  and  of  an  ordinance  passed 
in  pursuance  thereof,  authorizing  the  sur- 
veyors of  highways  to  regulate  the  width 
and  height  of  sidewalks,  and  to  accept  and 
bind  the  city  to  maintain  the  same  when 
built,  and  relinquished  to  the  city  by  the 
abutters,  does  not  exonerate  the  city,  when  a 
sidewalk  has  been  thus  built,  accepted,  and 
relinquished,  from  its  liability  for  defects 
therein.  Bacon  v.  Boston,  3  Cush.  174. 
Where  neither  statute  nor  ordinance  at- 
tempts to  cast  upon  the  lot-owner  the 
duty  of  making  or  repairing  sidewalks,  and 
the  only  provisions  therein  authorize  the 
city  to  make  and  repair  sidewalks  and  col- 
lect the  cost  thereof  from  the  lot-owner,  the 
court  held  that  permitting  a  defect  to  remain 


in  the  sidewalk  may  be  negligence  on  the 
part  of  the  city,  but  is  not  on  the  part  of  the 
owner.    Jansen  v.  Atchison,  16  Kan.  358. 

8  Crosby  v.  Boston,  118  Mass.  73 ;  Johnson 
V.  Charleston,  3  So.  Car.  232;  Lafayette  u. 
Blood,  40  Ind.  63 ;  Burt  v.  Boston,  122  Mass. 
223.  Persons  walking  in  the  city  are  bonnd 
to  take  notice  of  the  existence  of  such  con- 
structions as  the  necessities  of  commerce 
and  the  convenient  occupation  of  residences 
render  common,  and,  if  injured  by  them, 
must  blame  themselves.  Buesching  v.  St. 
Louis  Gas-Light  Co.,  6  Cent.  L.  J.  458.  See 
ante,  p.  345. 

»  Bacon  v.  Boston,  3  Cush.  174;  George  v. 
Haverhill,  110  Mass.  506. 

i»  Eandall  v.  Elder,  12  Kan.  257, 261;  Smith 
V.  Leavenworth,  15  Kan.  85.  In  the  latter 
case,  the  following  propositions  are  laid 
down  as  "good  law:"  1.  The  only  legiti- 
mate use  that  can  be  made  of  a  street,  or 
the  sidewalk,  by  any  private  person,  is  the 
passing  and  repassing  upon  the  same.  This 
would  probably  be  different  if  the  private 
person  owned  the  fee  of  the  land  occupied 
by  the  street.  2.  Any  person  travelling  upon 
a  street  has  a  right  to  use  any  portion  of  the 
same  for  that  purpose,  not  already  otherwise 
in  use.  3.  A  lot-owner,  or  any  person  under 
him,  has  a  right  to  use  any  portion  of  a 
street  in  front  of  his  lot  in  passing  to  or  from  ■ 
his  lot,  and  to  or  from  the  improvements  on 
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obstructions  only  upon  a  principle  of  negligence.^  And  here,  whether  sufficient  pre- 
cautions against  accident  were  taken  by  the  city  in  a  given  case,  in  repairing  a  defective 
sidewalk,^  or  in  guarding  a  dangerous  excavation  in  one,'  or  in  improperly  constructing 
it,*  is  a  question  for  a  jury.  In  Massachusetts,  a  statute  imposing  upon  towns  the 
duty  of  keeping  their  highways  "in  repair,"  "so  that  they  shall  be  safe  and  conven- 
ient for  travellers,"  makes  them  liable  for  latent  as  well  as  for  open  defects.*  But  we 
apprehend  that,  in  the  absence  of  a  statute,  the  prevailing  rule  is  that  which  exacts  of 
the  city  ordinary  care,  — that  is,  a  degree  of  care  in  proportion  to  the  needs  of  the 
particular  situation.*  Thus,  the  aperture  of  a  coal-vault  under  a  sidewalk,  properly 
constructed,  was  opened  temporarily  by  the  proprietor  for  the  purpose  of  putting  in 
coal,  and  a  child  fell  into  it.  The  city  was  not  liable.'  But  the  fact  that  such  aper- 
tures in  the  sidewalk  are  permitted  does  not  vary  the  liability  of  the  city  for  damages 
happening  through  their  defective  construction  or  non-repair.*  Evidence  that  other 
similar  apertures  in  great  numbers,  in  different  parts  of  the  city,  have  existed  for  a 
long  time  is  not  admissible  to  show  that  the  particular  aperture  was  not  an  actionable 
obstruction.'  Nor  is  it  competent,  for  the  purpose  of  showing  that  a  particular  con- 
struction of  a  sidewalk  is  not  defective,  to  prove  that  other  sidewalks  are  constructed 
in  the  same  manner  in  different  parts  of  the  city.'"  Nor  is  it  competent  to  prove  that 
witnesses  have  seen  other  obstructions  of  the  same  size  in  sidewalks. '^ 

In  conformity  with  the  foregoing  rules,  cities  have  been  held  liable  to  pay  damages 
to  persons  injured  under  the  following  circumstances :  Where  an  opening  made  in  a 
sidewalk,  to  admit  light  into  the  basement  of  the  adjoining  building,  was  permitted 
to  remain  a  long  time  without  gratings  or  other  protection,  and  where  large  goods- 
boies  were  permitted  to  be  piled  on  the  opposite  side  of  the  walk,  so  that  a  person 

the  same.  Including  the  house,  cellar,  etc.  in  the  sidewalk  of  one  of  its  principal  streets, 
4.  Under  existinglaws,  no  city  has  any  power  which   cellar- way  is   not  guarded   in   any 
to  confer  upon  any  private  person  any  right  manner  except  by  a  trapdoor,  and  is  dan- 
to  use  a  street,  or  any  portion  of  the  same,  gerous  for  persons  travelling  on  said  side- 
for  the  purpose  of  a  cellar-way,  or  for  any  walk  when  said  trap-door  is  not  closed,  and 
other  purpose  except  for  passing  and  re-  where  said  city  permits  the  person  occupy- 
passing.    5.  It  is  the  duty  of  a  city  to  keep  ing  the  adjoining  lot,  and  those  acting  under 
its  sidewalks  in  good  repair,  and  in  such  him,  to  open  and  close  said  trap-door  at 
condition  as  to  make  them  safe  for  the  trav-  their  option,  the  city  is  liable  for  any  injury 
eUlng  public.    6.  It  is  negligence  for  a  city  that  occurs  by  reason  of  any  person  falling, 
to  allow  a  cellar-way  to  be  made  and  left  without  fault  on  his  part,  into  said  cellar- 
open  in  a  street  where  persons  are  in  the  way  when   said   trap-door   is   left   open." 
habit  of  travelling.    7.  A  city  is  not  liable  Smith  v.  Leavenworth,  15  Kan.  86. 
for  negligence  which  does  not  result  in  the  i  Bloomington   v.   Read,  2   Bradw.   542; 
injury  of  any  person.    And  in  order  to  make  Johnston  v.  Charleston,  3  So.  Car.  232. 
a  city  liable  for  negligence,  the  negligence  '  Independence  v.  Jekel,  38   Iowa,   427; 
must   still  be  operating  when  the   injury  Burt  v.  Boston,  122  Mass.  123;  Hall  r.  Man- 
occurs.    8.  While  the  use  of  any  portion  of  Chester,  40  N.  H.  410. 
a  street  for  a  cellar.way  is  unauthorized  by  ^  sterling  v.  Thomas,  60  lU.  265. 
law,  yet,  if  the  cellar-way  were  so  guarded  *  Clark  v.  Chicago,  4  Biss.  486;  St.  Paul  v. 
as  to  be  perfectly  safe,  under  all  ordinary  Kuby,  8  Minn.  154. 
Circumstances,  for  persons  travelling  upon  ^  Burt  v.  Boston,  122  Mass.  123. 
such  streets,  the  city  would  not  be  so  guUty  «  Johnston  v.  Charleston,  3  So.  Car.  232. 
of  negligence,  in  such  a  case,  as  to  be  liable  '  Lafayette  v.  Blood,  40  Ind.  63. 
for  some  unforseen  injury,  resulting  from  «  Bacon  v.  Boston,  3  Cush.  174. 
some  fortuitous  circumstance,  which  could  °  Ibid. 
not  in  the  ordinary  course  of  events  be  ex-          "  George  v.  HaverhiU,  110  Mass.  506,  po$t. 


pected   or  anticipated  as  likely  to  occur.       §  14,  subsect.  2. 
The  court  therefore  concludes,  "that  where  "  IHd- 

a  city  permits  a  cellar- way  to  be  constructed 
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running  along  the  sidewalk,  on  a  dark,  rainy  night,  fell  into  the  hole ; '  where  an  ex- 
cavation was  made  under  the  sidewalk  by  a  builder,  with  the  consent  of  the  city,  and 
covered  with  loose  boards,  which  being  removed  by  a  person  unknown,  the  plaintiff 
fell  into  the  hole,  in  the  dark,  —  for  the  city  should  have  guarded  it,  and  having  power 
to  forbid  it,  they  were  deemed  to  have  permitted  it;'  and  where  a  female  slipped 
into  an  uncovered  box  placed  in  the  sidewalk  by  a  gas  company,  allowed  to  project 
above  it,  and  falling,  was  injured.'  Where  a  foot-passenger  broke  through  a  rotten 
ilag-stone  covering  a  coal-cellar  under  the  sidewalk,  the  question  of  negligence  on 
the  part  of  the  city  was  held  a  question  for  a  jury.*  The  city  of  Chicago  constructed 
a  sidewalk  but  four  feet  wide,  six  feet  above  the  level  of  the  street,  four  feet  from  the 
adjacent  buildings,  and  without  any  railings  or  guards.  A  woman  fell  from  it  and 
was  injured.  It  was  held  gross  negligence  to  construct  a  sidewalk  in  this  manner, 
and  the  city  was  compelled  to  pay  damages.'  In  another  case,  the  construction  of  a 
plank-walk  over  a  ditch  but  four  feet  wide,  without  any  guard  or  railings,  has  been 
held  not  negligence  per  se.^  The  fact  that  a  stone  leading  across  a  gutter  from  the 
sidewalk  into  the  street  had  an  inclination  of  about  one  inch  in  a  foot,  and  that  the 
sidewalk  had  an  inclination  of  six  Inches  in  two  feet  immediately  adjacent  to  such 
stone,  does  not  show  any  such  defect  in  the  street  as  would  render  the  city  liable  for 
an  injury  alleged  to  have  resulted  in  part  from  that  fact.' 

A  crosswalk  extending  from  one  side  of  a  street  to  another  is  a  part  of  the  street, 
and  although  a  city  is  not  under  a  civil  obligation  to  construct  it  in  the  first  instance, 
yet,  when  it  once  does  so,  it  must  keep  it  in  repair,  or  pay  damages  to  a  person  injured 
by  its  being  out  of  repair.^  A  crosswalk  may  serve  as  a  covering  for  a  drain,  and 
yet  be  none  the  less  a  public  crossing ;  and  the  test  of  its  being  such  seems  to  be, 
whether  other  crossings  in  the  same  city  were  constructed  in  this  way,  and  that  it 
was  aptly  constructed  to  serve  as  a  crossing.'  It  is  the  duty  of  cities  and  towns  to 
keep  that  part  of  the  street  which  lies  between  the  carriage-way  and  the  sidewalk  in 
such  repair  that  foot-passengers  may  cross  any  part  thereof  with  a  reasonable  degree 
of  safety,  using  such  care  and  caution  as  are  adapted  to  the  nature  of  the  case ;  and 
the  establishing  of  raised  crossings  at  proper  distances  is  not  a  sufiicient  compliance 
with  this  duty.""  A  defective  and  dangerous  crosswalk  is  presumptively  a  construc- 
tion by  the  city ;  if  not,  it  is  a  dangerous  obstruction,  which  the  city  is  bound  to 
remove,  or  pay  any  resulting  damages.'^ 

(11.)  Accumulations  of  Ice  on  Sidewalks  and  Country  Roads.  —  An  obligation  to 
keep  roads,  streets,  and  sidewalks  in  repair,  whether  imposed  by  express  statute,  as 
in  the  New  England  States  and  Wisconsin,  or  whether  held  to  exist  at  common 
law,  as  in  other  States,  has  generally  been  held  not  to  extend  so  far  as  to  require 
the  removal  of  ice  deposited  in  smooth  surfaces  in  the  winter,  so  as  to  constitute  no 
other  defect  than  that  which  proceeds  from  the  streets  being  rendered  slippery,  and 
for  damages  sustained  by  travellers  in  consequence  of  such  deposits  the  municipal 
corporation  is  not  liable ;  ^''  and  this  is  equally  so,  whether  the  slippery  condition  of 

1  Galesburg  v.  Higley,  61  111.  287.  '  Champaign  v.  Patterson,  supra. 

'  Sterling  v.  Thomas,  60  111.  264.  '»  Raymond  v.  Lowell,  6  Cush.  526. 

8  Loan  V.  Boston,  106  Mass.  450.  "  Walker  v.  Lockport,  43  How.  Pr.  366. 

*  Burt ».  Boston,  122  Mass.  223.  "  Stanton    v.    Springfield,    12   Cush.   566 ; 

s  Chicago  o.  Langlass,  66  lU.  361.  Stone  v.  Hubbardston,  100  Mass.  49,  56;  Na- 

6  Fairbury  v.  Rogers,  2  Bradw.  96.  Com-  son  v.  Boston,  14  Allen,  608 ;  Hutohins  v.  Bos- 
pare  Vicksbnrg  c.  Hennessey,  54  Miss.  391.  ton,  12  Allen,  571,  note;  s.  c,  97  Mass.  272, 

'  Cook  V.  Milwaukee,  27  Wis.  191.  note ;  Johnson  v.  Lowell,  12  Allen,  572,  note  • 

'  Hines  v.  Lockport,  60  Barb.  378;  Cham-  Cook  v.  Milwaukee,  24   Wis.   270;   s.  c,  27 

pajgn  17.  Patterson,  60  111.  61.  Wis.  191;  Perkins  v.  Fond  du  Lac,  34  Wis. 
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"the  street  was  produced  by  some  general  cause,  such  as  the  natural  action  of  the 
■elements,  or  by  some  local,  special,  or  artificial  cause,  such  as  snow  being  thrown 
upon  the  sidewalk  from  a  street-railway,  and  there  trodden  smooth  by  passers-by ; ' 
or  ice  deposited  upon  the  sidewalk  by  reason  of  some  malconstruction  or  want  of 
repair  of  an  adjacent  building; '  or  by  reason  of  water  being  pumped  upon  the  side- 
walk by  the  wrongful  use  of  steam  fire-engines.'  But  if  from  any  cause  —  as,  the 
spouting  of  water  from  a  gutter,  from  an  adjacent  spring  or  pump-stock,  or  the  pecu- 
liar conformation  of  the  road,  street,  or  sidewalk  —  the  snow  or  ice  is  deposited  in 
masses,  or  in  a  rough,  uneven  condition,  so  that  its  slipperiness  becomes  more  dan- 
gerous than  if  it  lay  in  a  smooth  surface,  then  it  is  generally  held  to  constitute  a 
■defect  or  obstruction  which  the  municipal  corporation  must  remove,  or  pay  any 
resulting  damages.*  This  doctrine,  manifestly,  should  be  taken  with  some  qualifica- 
tion. If  the  sidewalk  is  generally  dry  and  safe,  and  a  sheet  of  ice  is  permitted  to 
form  over  it  at  some  point  where  travellers  will  not  expect  it,  by  the  spouting  of 
water  from  the  roo^  or  other  artificial  means,  it  may  constitute  a  very  dangerous 
■defect  in  the  sidewalk,  especially  if  concealed  from  view  by  a  light  snow;  and 
whether  the  city  ought  to  be  charged  with  notice  of  such  a  defect  may  fairly  go  to 
the  jury,  "for  the  municipal  authorities  are  called  upon  to  observe,  notice,  and  see 
that  the  public  streets,  in  time  of  winter,  are  reasonably  cleared  of  snow  and  ice."  ' 
In  all  these  cases  the  law  exacts  of  cities  only  what  is  practicable  and  reasonable.' 
A  large  sheet  of  slippery  ice  spreading  over  a  sidewalk,  caused  by  water  running 
from  hydrants,  has  been  held  to  be  a  nuisance,  such  as  entitled  a  foot-passenger 
injured  by  slipping  and  falling  down  upon  it,  to  recover  damages  against  the  city.' 
Whilst,  as  before  seen,  the  mere  slippery  condition  of  the  sidewalk  will  not  be 
ground  of  an  action,  yet  if  the  walk  was  unskilfully  and  improperly  built,  so  as 
unnecessarily  to  increase  the  danger  of  persons  walking  on  it  while  it  is  covered 
with  snow  and  ice,  this  will  render  it  "  defective  "  or  "  insufficient,"  within  the  mean- 
ing of  the  Wisconsin  statute.* 

In  an  action  for  such  an  injury,  it  will  be  no  defence  that  other  portions  of  the 
sidewalk  were  safe;    for  it  is  the  duty  of  the  city  to  keep  its  whole   sidewalk 

435 ;  Gilbert  v.  Eoxbury,  100  Mass.  185 ;  Mo-  liams  v.  La-wrence,  113  Mass.  506,  note ;  Stone 

Laughlin  v.  Corry,  77  Pa.  St.  109 ;  Chicago  v.  v.  Hubbardston,  100  Mass.  49 ;  Perkins   v. 

McGiven,  78  111.  347.    See  Quincy  v.  Barker,  Fond  du  Lao,  34  Wis.  435;  Cook  v.  Milwau- 

81  111.  300.  kee,  24  Wis.  270;  s.  c,  27  Wis.  191 ;  McLaugh- 

1  Nason   v.  Boston,   14  Allen,  508;   Mc-  lin  w.  Corry,  77  Pa.  St.  109;  Collins  ».  Coun- 
Laughlin  v.  Corry,  77  Pa.  St.  109.    A  case  in  oil  Bluffs,  32  Iowa,  324. 

Iowa,  however,  contains  language  limiting  6  Todd  v.  Troy,  61 N.  Y.  506  (affirming  s.  c, 

the  liability  of  the  city  to  cases  where  the  «i6  nam  Mosey  v.  Troy,  61  Barb.  580).    For 

obstructions  are  accumulated  from  natural  an  excellent  discussion  of  the  care  required 

causes.    Collins  v.  Council  Bluffs,  32  Iowa,  of  a  city  in  this  regard,  see  Landolt  v.  Nor- 

324.  wich,  37  Conn.  615.    Here,  the  plaintiff  was 

2  Billings  ».  Worcester,  102  Mass.  329.  injured  by  slipping  on  a  smooth  piece  of 
8  Cook  V.  Milwaukee,  24  Wis.  270;  a.  c,  27  ice  on  the  sidewalk,  concealed  from  view  by 

Wis.  191.    To  the  same  doctrine,  see  Bogers  recent  snow,  and  Seymour,  J.,  trying  the 

V.  Newport,  62  Me.  101.    But  see  Baltimore  issues  of  fact  and  law,  held  the  city  not 

V.  Man-iott,  9  Md.  160.  liable. 

<  Luther    «.   Worcester,    97    Mass.    269;  e  An  excellent  and  well-tempered  charge 

Hutohins   v.   Boston,   97    Mass.   272,   note;  to  a  Jury  upon  this  point  by  Drummond,  J., 

Street  v.  Holyoke,  105  Mass.  82;  Fitzgerald  will  be  found  in  Clark  v.  Chicago,  4  Biss.  486. 

„.  Woburn,  109  Mass.  204;  Billings  v.  Wor-  '  Baltimore  ».  Marriott,  9  Md.  160.    But 

cester,  102  Mass.  329;  Pinkham  v.  Topsfleld,  see  Cookw.  Milwaukee,  24  Wis.  270;  s.  c,  27 

104  Mass.  78;  McAuley  v.  Boston,  113  Mass.  Wis.  191. 

503;  Morse  v.  Boston,  109  Mass.  446;   Wil-  «  Perkins  u.  Fond  du  Lac,  34  Wis.  435. 
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clear.i  Nor  will  it  be  a  defence  that  the  plaintiff  might  have  taken  the  other  side  of 
the  street; ''  nor  that  the  injury  would  not  have  happened  but  for  a  light  fall  of  snow- 
taking  place  at  the  time,  which  concealed  the  defect;'  nor  that  there  was  an  ordi- 
nance requiring  the  abutting  owner  or  occupier  to  remove  the  snow.*  Nor  will  such 
an  ordinance  make  such  owner  or  occupier  liable  except  for  the  penalty  which  it- 
prescribes.'  But,  as  held  in  Massachusetts,  if  a  person  voluntarily  enters  upon  a 
sidewalk  knowing  it  to  be  unsafe  in  consequence  of  snow  and  ice,  and  then  sustains 
an  injury,  he  cannot  recover.'  This  doctrine  probably  goes  too  far.  It  makes  a 
traveller,  attempting  to  pass  a  visible  danger  in  the  street,  of  this  character,  proceed 
at  his  peril.  The  preferable  doctrine  is,  that  a  traveller  is  not  bound  to  turn  back- 
merely  because  he  sees  a  dangerous  accumulation  of  ice  and  snow  ahead  of  him  ;■ 
but  if,  attempting  to  pass  it  with  due  care,  he  is  injured,  he  may  recover  damages ; ' 
and  where  the  traveller  does  not  know  of  the  existence  of  the  ice,  and  it  is  concealed 
from  view  by  a  recent  fall  of  snow,  this  conclusion  becomes  very  clear.'  But  if, 
walking  by  daylight  over  a  sidewalk  with  which  he  is  acquainted,  he  goes  upon  a 
portion  of  it  which  is  obstructed  with  ice,  when  there  is  plenty  of  room  on  either 
side  for  him  to  pass  the  obstruction,  and  is  thereby  injured,  he  cannot  recover  dam- 
ages.' Whether  a  foot-passenger  was  justified  in  going  into  a  carriage-way  to  pass  a 
barricade  of  the  sidewalk,  and  whether  a  trodden  pile  of  snow  there  was  a  defect  of 
which  he  had  a  right  to  complain,  have  been  held  questions  for  the  jury." 

Upon  the  question  whether  the  city  had  taken  sufficient  pains  in  removing  ice  from' 
the  sidewalk,  the  plaintiff  may  show  that  in  other  places  on  the  same  sidewalk,, 
similarly  situated,  the  ice  had  been  removed  with  a  shovel  only.''  But  he  may  not 
show  that  other  persons  had  slipped  at  the  same  place ; "  nor  may  the  defendant  show 
that  other  streets  in  this  and  other  cities  were  similarly  constructed.'' 

Defects  in  cmmtry  roads,  caused  by  accumulations  of  drifting  snow,  must  be- 
removed  by  the  municipal  corporation  charged  with  the  care  of  the  road,  or  the 
corporation  must  pay  to  a  traveller  any  special  damages  resulting  therefrom."  A 
statute  requiring  the  highways  to  be  kept  safe  and  convenient  for  travellers  "at  alt 
seasons  of  the  year"  extends  to  the  removal  of  obstructions  consisting  of  accumula- 
tions of  snow,  as  well  as  to  the  removal  of  any  other  obstructions,'*  and  for  any 
special  damages  suffered  by  a  traveller  in  consequence  of  a  failure  to  perform  this- 
duty,  the  town  or  city  is  liable. '^  Such  a  statute  requires  something  more  than  the- 
mere  treading  down  of  the  snow  so  that  it  will  not  constitute  an  obstruction  to  travel ; 
this  may  be  sufficient  in  some  cases,  and  in  others  it  may  increase  the  nuisance.     The 

1  Street  o.  Holyoke,  105  Mass.  82;  ante,  of  the  steps  tafeen  by  the  city  to  remove  the 
Eubsect.  10.  ice  inadmissible.    Payne  v.  Lowell,  10  Allen, 

2  Perkins  «.  Fond  du  Lac,  34  Wis.  435.  147. 

'  Ibid.  >2  Hubbard  v.  Concord,  35  N.  H.  52. 

*  Vandyke  v.  Cincinnati,  1  Disney,  632.  "  Ibid. ;  infra,  §  14,  subsect.  3. 

'  Ibid.  "  Button  v.  Weare,  17  N.  H.  34;  Barton  o. 

«  Wilson    17.  Charlestown,   8  Allen,  137;  Montpelier,  30  Vt.  650;  Providence  «.  Clapp, 

Horton  v.  Ipswich,  13  Cnsh.  488.  17  How.  161 ;  Eogers  v.  Newport,  62  Me.  101. 

'  Evans  i;.  Utica,  69  N.  Y.  166;  Congdon  v.  Competent  to  ask  witness,  on  cross-exami- 

Norwich,  37  Conn.  414;  Reed  v.  Northfleld,  nation,  if    the  snow  was  not  removed  as 

13  Pick.  94,  soon  as  it  could  conveniently  be  done  by  a 

«  Clark  V.  Lockport,  49  Barb.  580.  man  with   a   shoveL    O'Neill  v.  Lowell,  6 

»  Qnincy  v.  Barker,  81  IlL  30O  (Scott,  0.  AUen,  110. 

J.,  dissenting).  «  Loker  o.  Erookline,    13   Pick.  343,  348;- 

i»  Gerald  v.  Boston,  108  Mass.  580.    Com-  Providence  v.  Clapp,  17  How.  161. 

pare  Raymond  v.  Lowell,  6  Cush.  524.  "  Providence  v.  Clapp,  supra, 

11  Shea  17.  Lowell,  8  .AUen,  136.    Evidence 
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just  rule  of  responsibility,  whether  the  obstruction  be  by  snow,  ice,  or  any  other 
material,  is  its  removal  or  abatement,  so  as  to  render  the  highway,  street,  or  sidewalk 
at  all  times  safe  and  convenient,  regard  being  had  to  its  locality  and  uses.'  If  drifts 
of  snow,  not  ordinarily  an  obstruction  to  the  passage  of  sleighs,  become  an  obstruc- 
tion to  wheeled  vehicles  when  the  snow,  in  places  where  it  is  shallow,  has  so  far 
thawed  that  sleighs  can  no  longer  be  used,  the  municipal  corporation  must  remove 
such  drifts  within  a  reasonable  time  after  notice,  or  pay  any  special  damages.'  If,  by 
reason  of  snow-drifts,  that  part  of  the  highway  prepared  for  travel  becomes 
impassable,  and  a  passage-way  outside  and  over  the  gutter  of  the  road  is  used  instead 
of  it,  for  damages  sustained  by  travellers  while  using  such  passage-way  with  ordinary 
care  the  town  is  liable.'  As  in  case  of  ice,*  the  law  does  not  ordinarily  inquire  how 
the  snow-drift  was  produced.  The  law,  which  looks  only  to  proximate  causes,  will 
regard  the  snow-drift  with  which  the  traveller  came  in  contact  as  the  cause  of  the 
injury  to  him,  and  will  not  look  beyond  to  see  what  was  the  cause  of  the  drift,  or 
whether  this  was  a  cause  for  which  the  town  would  not  be  responsible.'  Special 
circumstances  may  exist  rendering  the  question  whether  the  town  had  notice  of  the 
obstruction  immaterial.  Thus,  if  the  road  was  negligently  constructed  in  the  shape 
of  a  narrow  pass,  which  is  likely  to  become  suddenly  filled  up  by  drifting  snow,  and 
it  becomes  so  filled,  in  consequence  of  which  a  traveller  is  injured,  the  town  will  be 
held  liable  at  all  events.*  Contributory  negligence  in  the  traveller,  in  attempting  a 
road  obstructed  with  snow,  is  a  defence  on  the  part  of  the  town,  as  in  other  cases.' 
Accumulations  of  snow  which  merely  prevent  people  from  travelling  are  not 
actionable,  for  the  damages  are  not  special.^ 

(12.)  No  Defence  that  the  Obstruction  was  the  Work  of  an  Independent  Wrong- 
doer.— A  municipal  corporation  being  under  a  primary  obligation  to  keep  its  high- 
ways in  a  safe  condition  for  travel,  it  is  no  answer  to  an  action  for  damages  resulting 
from  a  failure  to  perform  this  duty  that  the  defect  or  obstruction  was  the  work  of  an 
independent  wrong-doer.'  This  doctrine  is  frequently  applied  in  cases  where  high- 
ways have  been  rendered  unsafe  by  being  crossed  by  railways,'"  and  where  sidewalks 

1  Providence  v.  Olapp,  supra.  Dorer,  3  Brews.  69 ;  Philadelphia  ».  Weller, 

«  Dutton  V.  Weare,  17  N.  H.  34.  4  Brews.  24 ;  Wellcome  o.  Leeds,  61  Me.  313 ; 

9  Savage  v.  Bangor,  40  Me.  176.  The  State  v.  Gorham,  37  Me.  451 ;  Cnnler  v. 

*  Ante,  p.  785.  liOwell,  16  Pick.  170;  Bacon  d.  Boston,  3 
6  Rogers  V.  Newport,  62  Me.  101.  Cush.  174;  Merrill  v.  Wilbraham,  11  Gray, 

•  Barton  v.  Montpelier,  30  Vt.  650.  154 ;  Prentiss  v.  Boston,  112  Mass.  43 ;  FoUard 
'  Horton  v.  Ipswich,  12  Cush.  488 ;  Wilson  v,      v.  'Wobum,  104  Mass.  84 ;  Burt  v.  Boston,  122 

Charlcstown,  8  Allen,  137 ;  Holman  v.  Town-  Mass.  223 ;  Schweickhardt  v.  St.  Lonie,  2  Mo. 

send,  13  Mete.  297;  Street  v.  Holyoke,  105  App.  671;  Elliott  v.  Concord,  27  K.  H.  204; 

Mass.  82;  Oongdon  v.  Norwich,  37  Conn.  414;  Hawks  v.  Northampton,  116  Mass.  420;  Wil- 

Evans  v.  Utioa,  69  N.  T.  166;  Reed  v.  North-  son  ».  Watertown,  6  N.  Y.  S.  0.  (T.  &  C.)  679; 

field,  13  Pick.  94;  Clark  ».  Lockport,  49  Barb.  ».  c,  3  Hun,  603;  Centreville  v.  Woods,  67 

580;  Qaincy  v.  Barker,  81  111.  300;  Gerald  v.  Ind.  192.     See  Baretow  v.  Augusta,  17  Me. 

Boston,  108  Mass.  680;  Raymond  v.  Iiowell,  6  199;   Chamberlain  v.  Enfield,  43  N.  H.  366; 

Cush.  524 ;  Durkin  v.  Troy,  61  Barb.  437.  Palmer  v.  Portsmouth,  43  N.  H.  265 ;  Frost  v. 

8  Holman    v.   Townsend,   13    Meto.   297;  Portland,  11  Me.  271 ;  Hardy ».  Keene,  52  N. 

amte,  pp.  341,  755.  H.  370;  Phillips  v.  Teazle,  40  Me.  96;  Griffln 

»  Veaaie  v  Penobscot  R.  Co.,  49  Me.  119;  v.  New  York,  9  N.  Y.  456;  ».  c,  Seld.  Notes, 

Hammond  v.  Mukwa,  40  Wis.  35;  Willard  v.  223;  West  Chester  v.  Apple,  35  Pa.  St.  284; 

Newbury,  22  Vt.  468;  Batty  v.  Duxbury,  34  Howe  v.  New  Orleans,  12  La.  An.  481. 
Vt.  155;  Baltimore  o.  Pendleton,  16  Md.  12;  ">  Veazie  o.  Penobscot  R.  Co.,  49  Me.  119; 

Lowell  V.  Spaulding,  4  Cush.  217 ;  Norristown  Hammond  v.  Mukwa,  40  Wis.  35;  Wellcome 

V.  Moyer,  67  Pa.  St.    366;   Birmingham  r.  v.  Leeds,  51  Me.  313;  Currier  v.  Lowell,  16 
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and  streets  have  been  obstructed  and  endangered  by  the  acts  of  abutting  proprietors.^ 
It  has  been  applied  where  the  injury  was  occasioned  by  a  ditch  dug  in  the  highway 
by  an  aqueduct  corporation,  under  a  license  from  the  selectmen,  pursuant  to  a 
statute,  and  left  open  twenty-four  hours ;  for  it  was  the  duty  of  the  town  to  establish 
proper  guards  in  case  the  company  failed  to  do  so.*  It  has  been  generally  applied  in 
cases  where  private  persons  or  corporations,  for  their  own  profit  or  convenience, 
had  created  dangerous  excavations  in  the  streets,  and  the  town  or  city  failed  either 
to  abate  them  or  to  take  necessary  measures  to  guard  travellers  from  falling  into 
them.'  The  act  of  a  private  wrong-doer  in  removing  the  barriers  placed  by  the  town 
around  such  an  excavation  will  not  exonerate  it  from  liability  in  case  a  traveller  falls 
into  the  pit.'  Neither  can  a  town  defend  such  an  action  by  throwing  the  responsi- 
bility for  a  neglect  of  this  duty  upon  its  officers,  although  in  some  cases  it  may  have 
a  remedy  against  them.*  The  sublessee  of  a  part  of  a  house  only,  in  the  rest  of 
which  he  has  no  right  or  control,  may  recover  against  the  city  for  injuries  sustained 
through  a  defect  of  the  sidewalk  in  front  of  the  house ;  for  the  negligence  of  his  lessor, 
whose  duty  it  is  to  repair  the  sidewalk,  will  not  be  imputed  to  him.' 

Exceptions  to  this  rule  are  presented  by  the  decisions  of  some  of  the  States.  The 
Supreme  Court  of  Michigan  is  out  of  line  upon  this  question.'  It  holds  that  where 
the  duty  to  build  sidewalks  rests  on  the  owner  or  occupant  of  the  adjacent  premises, 
and  the  performance  of  it  is  in  no  sense  the  act  of  the  city,  the  city  cannot  he  sued 
for  injuries  resulting  from  the  plan  of  constructing  a  sidewalk,  —  as,  where  a  step  was 
left  at  one  end  of  it.'  The  Supreme  Court  of  Pennsylvania  has  held,  at  variance  with 
the  general  course  of  authority,  that  »  municipal  corporation  is  not  liable  for  dam- 
ages resulting  from  the  digging  of  a  trench  in  one  of  its  public  streets  by  a  private 
individual,  under  a  license  from  the  corporate  authorities,  for  the  purpose  of  making 
a  connection  with  the  main  conduit-pipes  for  distributing  water  to  the  inhabitants, 
and  neglecting  properly  to  fill  up  the  same.'  This  doctrine  has  likewise  been  denied 
in  Louisiana.  A  dangerous  wall  fell  upon  a  child  while  walking  along  a  street  of 
New  Orleans,  and  the  city  was  held  not  liable,  on  the  ground  that  it  was  not  a  gen- 
eral warrantor  of  the  acts  of  individuals.'"  In  England,  a  canal  company  authorized 
by  an  act  of  Parliament  to  make  a  river  navigable,  and  to  make  and  enlarge  certain 
navigable  cuts,  and  build  bridges  and  other  works  connected  with  the  navigation, 
having,  for  their  own  benefit,  made  a  navigable  cut,  and  deepened  a  ford  which 
crossed  the  highway,  and  thereby  rendered  a  bridge  necessary  for  the  passage  of  the 
public,  which  was  accordingly  built  at  the  expense  of  the  company  in  the  first  instance, 

Pick.  170;  Elliott  v.  Concora,  27  K.  H.  204;  «.  Pendleton,  15  Md.  12;  Hawks  ».Northamp- 

The  State  v.  Dover,  46  N.  H.  452 ;  Wilson  v.  ton,  116  Mass.  420 ;  Chicago  v.  Bobbins,  2 

Watertown,  3  Hun,  508 ;  ».  c,  6  N.  Y.  S.  0.  (T.  Black,  418 ;  4  Wall.  659. 

&  0.)  679.    But  the  railroad  company  may  '  MerriU  v.  WUbraham,  11  Gray,  154. 

also  be  liable.     DelzeU  o.  Indianapolis,  32  s  Baltimore  v.   Pendleton,    15    Md.    12; 

Ind.  45.    See  Troy  v.  Cliesliire  R.  Co.,  23  If.  Hawks  v.  JTorthampton,  116  Mass.  420.    Con- 

H.  83;  Hooksett  u.  Amoskeag  Co.,  44  N.  H.  <?■«,  Masterton  ».  Mount  Vernon,  58  N.  T.  391, 

105.   And  in  Massachnsetts  tlie  railroad  com-  a  case  wrongly  decided, 

pany  is  primarily  liable.    Wilson  v.  Boston,  *  Prentiss  v.  Boston,  112  Mass.  43. 

117  Mass.  509;  White  v.  Quincy,  97  Mass.  430;  '  Kittredge  v.  Milwaukee,  26  Wis.  46. 

Cambridge  v.  Charlestown,  etc.,  E.  Co.,  7  •  Burt  u.  Boston,  122  Mass.  223. 

Meto.  70;  Sawyer  v.  Northfleld,  7  Cush.  490;  '  Ante,  p.  766. 

Vinal  V.  Dorchester,  7  Gray,  421 ;  Davis  v.  s  Marquette  v.  Cleary,  37  Mich.  296 ;  s.  c,  7 

Leominster,  1  Allen,  182;  Pollard  v.  Wobum,  Eeporter,  81. 

104  Mass.  84.  «  West  Chester  v.  Apple,  35  Pa.  St.  284. 

»  Bacon  v.  Boston,  3  Cush.  174;  Baltimore  lo  Howe  v.  New  Orleans,  12  La.  An.  481. 
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were  bound  to  maintain  the  same ;  and  the  burden  of  repair  could  not  be  thrown 
upon  the  Inhabitants  of  the  county.'  In  Massachusetts,  as  elsewhere  seen,  towns  are 
not  liable  for  failing  to  keep  in  repair  bridges  which  conduct  highways  over  railwaj'S ; 
the  obligation  rests  on  the  railway  company ;  ^  and  the  same  rule  has  been  declared 
by  an  intermediate  court  of  New  York.*  Nor  is  a  town  in  Massachusetts  liable  for 
injuries  done  to  a  traveller  on  the  highway  by  a  locomotive  engine  run  by  a  railroad 
corporation  on  their  track  illegally  laid  across  the  highway.'  But  the  obligation  to 
repair  continues  where  the  highway  is  crossed  by  a  railway  on  a  line  with  it,  except 
so  far  as  the  necessary  use  of  the  railway  may  prevent  it ;  *  and  it  may  be  liable  for 
damages  caused  by  defects  in  its  highway  at  such  places,*  though  it  will  not  be  an- 
swerable for  failing  to  repair,  in  such  a  case,  where  it  has  no  power  to  enter  or  inter- 
fere, —  as,  at  the  immediate  crossing.' 

It  has  been  held  in  England  that  the  erection  of  ielegraph-poles  in  a  highway 
though  with  the  consent  of  the  parish,  is  an  indictable  nuisance.*  The  contrary  was 
held  in  Massachusetts,  where  the  poles  were  erected  in  the  highway  by  consent  of  the 
selectmen,  given  under  authority  of  a  statute.'  But  when  the  poles  were  erected  by 
&  foreign  corporation,  an  indictment  against  the  city  was  sustained,  the  statute  giving 
the  right  to  erect  such  poles  in  the  street,  under  the  direction  or  authority  of  the 
mayor  and  aldermen  or  selectmen  of  the  city  or  town,  to  companies  incorporated 
under  the  laws  of  the  Commonwealth.'"  A  town  which  had  placed  stones  insecurely 
in  the  highway  was  not  liable  to  a  person  injured  by  one  of  them  falling  upon  a  child 
while  sitting  upon  the  edge  of  the  sidewalk,  the  stone  having  been  detached  from  its 
position  by  another  child." 

(13).  But  Municipal  Corporation  may  maintain  an  Action  over  against  Wrong- 
doer for  Reimbursement. — If  a  municipal  corporation  has  been  compelled  to  pay  a 
judgment  for  damages  recovered  by  a  traveller  for  injuries  sustained  by  a  defect  in 
one  of  its  highways,  which  defect  was  created  or  continued  by  the  wilful  act  or  negli- 
gence of  a  third  person,  it  may  maintain  an  action  against  such  third  person  for 
reimbursement;  "  and  the  rule  is  the  same  where  it  has  paid  an  undoubted  liability 
without  suit,"  — just  as  a  grantee  in  a  deed  of  conveyance  of  real  estate  with  covenants 
of  warranty  may  yield  to  one  having  a  paramount  title,  or  purchase  it  in,  in  order  to 

>  Bex  V.  Lindsey,  14  East,  317.     But  see  Co.,  109  Mass.  283;  Woburn  v.  Henshaw,  101 

Eex  V.  Kent,  2  Man.  &  Sel  613 ;  Eex  v.  Ker-  Mass.  193 ;  West  Boylston  v.  Mason,  102  Mass. 

rison,  3  Mau.  &  Sel.  527.  341;  Westfleld  v.  Mayo,  122  Mass.  100;  Cen- 

2  Wilson  f.  Boston,  117  Mass.  509;  White  ».  treville  v.  Woods,  57  Ind.  192;  Portland  v. 
Quincy,  97  Mass.  430;  Cambridge  v.  Charles-  Richardson,  54  Me.  46;  Lowell  v.  Spaulding, 
town,  etc.,  K.  Co.,  7  Mete.  70 ;  Sawyer  ji.  North-  4  Cush.  277 ;  Littleton  v.  Richardson,  34  N.  H. 
field  7  Cush.  490.  179;  Chicago  v.  Eobbins,  2  Black,  418;  Rob- 

3  Roe  V.  Elmendorf,  52  How.  Pr.  232.  bins  v.  Chicago,  4  Wall.  6S7;  Rochester  i>. 

4  Vinal  V.  Dorchester,  7  Gray,  431.  Montgomery,  9  Hun,  394  (affirmed,  72  N.  Y. 

6  Davis  V.  Leominster,  1  Allen,  182.  65) ;  Brooklyn  r.  Brooklyn  City  R.  Co.,  47 
«  Ibid.;  Pollard  v.  Woburn,  104  Mass.  84.  N.  Y.  475;  Independence  v.  Jeckel,  38  Iowa, 

7  Jones  V.  Waltham,  4  Cush.  299.  427;  Severin  .-.  Eddy,  52  111.  189;  Norwich  v. 
'  Regina  v.  United  Kingdom  Electric  Tel.  Breed,  30  Conn.  535. 

Co.  9  Cox.  0.  C.  174.  "  Swansey  v.  Chace,  16  Gray,  303.    Upon 

9  Young  V.  Yarmouth,  9  Gray,  386.  like  grounds,  a  person  who  has  unlawlnlly 

10  The  Commonwealth  v.  Boston,  97  Mass.  Injured  the  public  street  of  a  town,  and  has 

ggg  refused  to  repair  the  injury  after  demand  by 

"'  Lyons  ».  Brookllne,  119  Mass.  491.  the  town,  and  the  same  has  been  repaired 

IS  Lowell  V.  Boston,  etc.,  R.  Co.,  23  Pick.  by  the  town,  must  pay  to  the  town  the  cost 

24;  Lowell  «.  Short,  4  Cush.  275;  Milford  o.  of  such  repairs.    Ccntreville  ».  Woods,  57 

Holbrook,  9  Allen,  17;  Boston  v.  Worthing-  Ind.  192. 

ton,  10  Gray,  496;  Woburn  r.  Boston,  etc.,  R. 
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avoid  eviction,  and  then  resort  to  his  warrantor  to  recover  compensation  for  his 
loss.'  Such  an  action  being  ex  deHcto,  does  not,  at  common  law,  survive  in  favor 
of  the  municipal  corporation  against  the  personal  representative  of  the  wrong-doer.' 
The  city  may  likewise  recover  of  the  wrong-doer  the  damages  it  has  been  compelled 
to  pay,  where  the  obligation  of  the  wrong-doer  to  keep  the  streets  in  repair  arises  out 
of  a  contract  with  the  city,  —  as,  where  a  street -railroad  company,  in  consideration  of 
being  permitted  to  lay  its  track  in  the  street,  agrees  to  keep  the  street  in  repair  for  a 
given  distance  each  way.  Here,  If  this  duty  is  neglected,  and  a  traveller  is  thereby 
injured,  and  recovers  a  judgment  against  the  city,  the  city  may  recover  the  amount 
over  against  the  railroad  company.'  In  a  case  in  New  York,  the  grounds  of  liability 
were  stated  thus :  "  Municipal  corporations  are  not  guarantors  for  the  absolute  safety 
of  all  persons  from  injuries  by  reason  of  defects  in,  or  obstructions  of,  the  streets  or 
highways  of  the  municipality.  They  are  only  liable  when  the  defects  or  obstructions 
are  the  results  of  their  acts,  or  of  some  neglect  or  omission  of  duty  by  them  or  their 
servants  or  agents,  and  individuals  in  the  use  of  streets  receive  injuries  therefrom 
without  fault  on  their  part.  Some  overt  act  of  the  municipality  or  its  officers,  result- 
ing in  injury  to  third  persons,  or  some  neglect  or  omission  of  duty  in  repairing 
defects  or  removing  obstructions,  must  be  established  in  order  to  charge  the  munici- 
pality with  the  consequences  of  any  defects  in,  or  obstruction  of,  the  thoroughfares 
within  the  corporation."  *  Therefore,  where  there  was  no  other  evidence  to  charge 
the  corporation  than  the  fact  that  the  plaintiff,  driving  along  one  of  its  streets  in  his 
cutter  on  a  stormy  day,  struck  against  a  stick  of  timber  buried  under  the  snow,  and 
was  injured,  it  was  held  that  he  could  not  recover.*  If  notice  has  been  given  to  the 
wrong-doer  tx)  come  in  and  defend,  the  judgment  against  the  corporation  is  conclusive 
as  to  the  existence  of  the  defect,  the  fact  that  the  traveller  sustained  the  injury  by  it 
without  fault  on  his  part,  and  that  he  was  damaged  to  the  amount  for  which  the  judg- 
ment was  recovered.*  But  it  is  not  conclusive  as  to  his  liability  to  repair  the  defect,  or 
as  to  his  having  neglected  to  do  so,  or  as  to  his  negligence  having  been  the  sole  cause 
of  the  injury.'  If  the  city  has  settled  the  claim  without  suit,  the  defendant  will  be 
entitled  to  the  verdict  of  a  jury  as  to  what  damage  has  been  actually  sustained."  In 
order  to  render  a  judgment  of  the  city  conclusive  upon  him,  he  must  have  had  notice 
of  the  pendency  of  the  action,  and  an  opportunity  to  come  in  and  make  himself  a 
party  defendant,'  though  express  notice  is  not  necessary ;  knowledge  of  the  pendency 
of  the  suit  will  be  sufficient.'"     The  municipal  corporation  must  show  by  its  pleadings 

1  Hamilton  r.Cutts,  4  Mass.  349;  Sprague  »  Boston  «.  Worthington,   10   Gray,   496; 
V.  Baker,  17  Mass.  586.                                               Millord  v.  Holbrook,  9  Allen,  17;  Veazle  v. 

2  Knox  V.  Sterling,  73  111.  214.  Penobscot  R.  Co.,  49  Me.  119;  Rochester  v. 
s  Brooklyn  v.  Brooklyn  City  R.  Co.,  47       Montgomery,  9  Hun,  394. 

N.  Y.  475.  10  Chicago  v.  Eobbins,  2  Black,  418;  Eob- 
<  Gorliam  v.  Cooperstown,  59  N.  Y.  660.  bins  v.  Chicago,  4  Wall.  657,  672.    A  notice 
'  ''*«<'•  by  the  town  to  such  owner,  ol  an  action 
»  Westfleld  v.  Mayo,  122  Mass.  100 ;  Boston  brought  against  it  to  recover  damages  for 
V.  Woi-thington,  10  Gray,  496;  Rochester  v.  an  injury  sustained    "on  the  sidewalk  in 
Montgomeiy,  72  N.  Y.  65  (affirming  9  Hun,  Iront  of,  or  near,  Union  Block,  so  called,  in 
394) ;  Milford  v.  Holbrook,  9  Allen,  17;  Port-  Milford  "  (that  being  the  name  of  the  build- 
land  )).  Richardson,  54  Me.  46.  ing),  requesting  him  to  defend  the  same, 
'  Boston  V.  Worthington,  10   Gray,   496;  and  stating  that,  if  the  town  was  liable,  he 
Chic.igo  V.  Robbins,  4  Wall.  657;    Knox  t;.  was  responsible  to  them,  because  the  injury. 
Sterling,  73  111.  214;  Veazie  v.  Penobscot  H.  if  it  occurred,  must  have  occurred  through 
Co.,  49  Me.  119.    But  see  Portlands.  Richard-  his    negligence,  has    been    held   sufficient, 
son,  54  Me.  46.  Milford  v.  Holbrook,  9  Allen,  17. 

8  .Swansey  v.  Chaco,  10  Gray,  303.    Com- 
yire  l''ahcy  !•.  Ilai-yanl,  62  111.  2S. 
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that  it  was  legally  liable  to  pay  the  damage ;  hence  a  declaration  which  omitted  to 
aver  that  the  town  had  notice  of  the  defect  was  bad  on  demurrer.^  But  when  the 
-ground  on  which  the  city  had  been  held  liable  was  a  neglect  to  protect  its  sidewalk 
by  a  railing,  as  required  by  a  statute,  and  the  injury  occurred  from  falling  into  an 
unfenced  excavation  near  the  sidewalk,  on  the  land  of  a  private  owner,  in  an  action 
over  against  such  owner  by  the  city  to  recover  the  damages  which  it  had  been  com- 
pelled to  pay,  it  was  held  that  it  was  not  necessary  to  allege  a  particular  duty  on  the 
part  of  the  defendant  to  erect  a  railing  around  the  hole,  but  that  a  general  allegation 
of  his  negligence  in  leaving  the  excavation  exposed,  and  of  the  subjection  of  the  city  to 
damages  in  consequence  of  it,  were  sufficient.^     The  measure  of  damages  which  the 

■  corporation  may  recover  against  the  wrong-doer  is  the  amount  of  the  judgment  against 
it,  with  interest  and  taxable  costs,'  and  other  costs  and  expenses  reasonably  and  fairly 
incurred,*  which  include  reasonable  counsel-fees,^  but  not  the  costs  of  appeal,  unless 
the  appeal  was  prosecuted  at  the  instance  of  the  wrong-doer.^  But  if  the  town  has 
been  compelled,  under  a  statute,  to  pay  double  damages,  it  can  recover  only  single 

■  damages  against  the  wrong-doer ; '  and  where  the  judgment  against  the  town  was  for 
double  damages,  the  town  could  not  recover  costs  against  the  author  of  the  nuisance, 
because  its  unsuccessful  defence  was  deemed  to  have  been  made  for  itself  as  well  as 
for  him.*  But  in  a  late  case  this  rule  is  held  to  be  limited  to  such  a  case  as  that  in 
which  it  was  declared,  namely,  a  case  where  the  town  was  defending  to  a  great  extent 

lagainst  its  own  obligation,  for  which  the  defendants  were  not  responsible  either  to 
them  or  to  the  injured  party.  In  other  cases,  the  governing  principle  is  this :  "If  a 
party  is  obliged  to  defend  against  the  act  of  another,  against  whom  he  has  no  remedy 

•  over,  and  defends  solely  and  exclusively  the  act  of  such  other  party,  and  is  compelled 
to  defend  no  misfeasance  of  his  own,  he  may  notify  such  party  of  the  pendency  of  the 
suit,  and  may  call  upon  him  to  defend  it ;  if  he  fails  to  defend,  then,  if  liable  over,  he 
is  liable,  not  only  for  the  amount  of  damages  recovered,  but  for  all  reasonable  and 

inecessary  expenses  incurred  in  such  defence.  And  this  rule,  while  consistent  with 
legal  principles,  is  sanctioned  by  the  highest  equitable  considerations.  If  the  party 
ultimately  liable  for  his  exclusive  wrong-doing  has  notice  that  an  intermediate  party 
is  sued  for  the  wrong  done  by  him,  it  is  right,  legally  and  equitably,  that  he  take  upon 
himself  at  once  the  defence  of  his  own  act,  thereby  settling  the  whole  matter  in  a 
single  suit;  if  he  requires  the  intermediate  party  to  defend,  there  is  no  rule  of  law  or 
of  morals  which  should  relieve  him  from  the  consequences  of  his  additional  neglect  of 
duty."'  It  is  no  defence  to  such  an  action  that  the  negligence  of  the  town  in  not 
removing  the  obstruction  placed  in  the  highway  by  the  defendant  contributed  to  the 
injury.""  In  Massachusetts,  it  is  said  that  the  existence  of  a  certain  state  of  facts 
pointed  out  by  the  statute  is  proof  of  constructive  neglect  on  the  part  of  the  town.  If 
those  facts  existed,  the  liability  of  the  town  is  not  at  all  affected  by  the  question  of  its 
actual  diligence  or  negligence." 

2  13.  Liability  for  Non-repair  of  Bridges  and  Tunnels.  —  (1.)   What  is  a 
Bridge. — Abutments,  Approaches,  and  connecting  Causeways.  —  The  term  "bridge," 

1  rahey  v.  Harvard,  62  111.  28.    The  sound-  '  Lowell  v.  Short,  4  Cush.  275 ;  Westfleld  v. 
ncss  of  this  is  doubtful.                                            Mayo,  122  Mass.  100, 109. 

2  Norwich  v.  Breed,  30  Conn.  535.  *  Lowell  r.  Boston,  etc.,  R.  Co.,  23  Pick.  24. 
8  Ottumwa  V.  Parks,  43  Iowa,  119;  West-  '  Westfleld  jj.Mayo,  122  Mass.  100,  lOS. 

.field  V.  Mayo,  122  Mass.  100, 109.  '"  Swansey  v.  Chace,  16  Gray,  303;  Lowell 

*  Veazie  v.  Penobscot  R.  Co.,  49  Me.  119.  •».  Boston,  etc.,  R.  Co.,  33  Pick.  24. 

6  Ottumwa  V.  Parks,  43  Iowa,  119.  "  Wobuni  v.  Boston,  etc.,  R.  Co.,  109  Mass. 

6  jiid.  285. 
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says  Mr.  Angell,  "is  a  comprehensive  one,  and  embraces  every  structure  in  the  nature- 
of  a  bridge,  whether  over  a  large  stream  or  a  mere  culvert  or  sluice-way." "    The  term 
"bridge  "  has  been  held  to  include  the  abutments '  of  the  bridge,  and  that  embankment 
of  earth  or  other  materials  neoessarj'  to  connect  the  abutments  of  the  bridge  with  the 
level  highway,'  commonly  called  the  approach.    Hence,  under  a  declaration  charging 
a  deficiency  in  a  bridge,  proof  of  an  insufficiency  in  an  abutment  of  the  bridge  is  no 
variance.*   It  was  formerly  held  in  England,  by  the  statute  22  Hen.  VHI.,  c.  5,  which  has- 
always  been  held  declaratory  of  the  common  law,  and  subsequent  acts,  that  the  liability 
of  the  inhabitants  of  the  county  to  repair  a  public  bridge  extended  to  the  reparation  of 
the  highway  for  three  hundred  feet  each  way,  and  that  the  county,  Indicted  for  non- 
repair thereof,  could  not  exonerate  itself  by  pleading  that  some  other  was  bound  by 
prescription  or  tenure  to  repair  the  same.*    The  statute  of  Hen.  VHI.  specified  this- 
distance  "for  the  purpose,"  as  Lord  Ellbnborouqh  said,  "of  reducing  to  more  con- 
venient certainty  what  should  in  all  cases  thereafter  be  considered  as  the  extent  and 
limit  of  this  charge  upon  the  county."  «    This  rule  does  not  appear  to  obtain  in  the 
United  States.'    But  with  us  the  question  how  far  the  ways  constituting  the  ap- 
proaches to  a  bridge  are  included  within  the  franchise  of  the  corporation  which  is 
bound  to  maintain  it,  if  there  is  nothing  in  the  statute  creating  the  franchise  to  define 
the  extent  of  the  bridge  in  this  respect,  must  be  determined  by  a  consideration  of" 
what  is  reasonable  under  the  circumstances ;  and  this  may  be  fixed  by  the  practical 
construction  which  has  been  applied  in  the  exercise  of  the  franchise  by  its  owners, 
with  the  acquiescence  of  the  public.    If  a  flood  in  a  river  has  washed  away  a  part  of" 
its  banks,  and  widened  the  bed  of  the  stream,  the  obligation  of  the  corporation  hav- 
ing the  franchise  of  a  toll-bridge  across  the  river  to  maintain  and  keep  its  bridge  in 
repair  will  require  the  extension  of  the  bridge  to  the  new  bank  thus  created,  if  there 
is  no  other  limitation  of  the  franchise.*    Arches  and  connecting  causeways  more  than 
three  hundred  feet  from  the  ends  of  the  bridge,  under  which  no  stream  regularly 
flows,  designed  to  afford  means  of  escape  for  the  water  flowing  beyond  the  banks  oV 
the  river  in  times  of  flood,  are  not  parts  of  the  bridge  itself,  though  equally  necessary 
for  the  safety  of  the  bridge  and  the  highway.     The  Court  of  King's  Bench  fixed  upon 
a  rule  of  easy  application,  by  holding  that  the  words  yZiimere  vel  cursus  aquce,  fre- 
quently used  in  the  old  indictments  for  non-repair  of  bridges,'  should  be  considered 

1  Ang.  on  Highw.,  §  35.  This  definition  in  Massachusetts,  in  case  of  bridges  over 
was  adopted  by  the  Supreme  Court  o£  Iowa  railroads.  White  x,.  Quincy,  97  Mass.  430; 
in  Eusch  !>.  Davenport,  6  Iowa,  4.55,  and  ap-  Parker  v.  Boston,  etc.,  K.  E.,  3  Cush.  107; 
plied  to  a  bridge  of  plank  over  a  drain  cross-  Titcomb  v.  Fitchburg  R.  Co.,  12  Allen]  254  - 
Ing  a  street  of  a  city.  The  Commonwealth  v.  Deerfleld,  6  Allen! 

2  Bardwell  v.  Jamaica,  13  Vt.  438.     The  449. 

imporlance    of    this   definition   consists   in  *  Bardwell  v.  Jamaica,  15  \t.  438. 

the  fact  that  the  duty  to  repair  a  bridge  '  The  King  u.  West  Hiding  of  Yorli,  7  East 

may  be  cast  upon   a  priv.ite    corporation,  588.  ' 

while  the   duty  to   repair   the    connecting  o  Ibid.  959  (affirmed  in  the  House  of  Lords, 

highway  may  belong  to  a  municipal  body;  5  Taunt.  284).    See  also  The  King  v.  West 

or,  the  dut}-  to  repair  a  bridge  may  belong  Riding  of  Yorkshire,  5  Burr.  2594°  Case  of 

to   the    county,  while  the    duty  to   repair  Liingforth  Bridge,  Cro.  Car.  365. 

the   connecting  highway  is  imposed  by  law  ■  Titcomb  v.  Fitchburg  R.  Co     12  Allen 

upon  the  town,  or  upon  the  overseers    of  254,  2.59;  The  Commonwealth  v.  Decrfield  S^ 

the  highw.iy.  Cush.  m,  454. 

3  Freeholders  „.  Strader,  18  N.  J.  L.  108,  8  TheComraonwealllir.  Dcei  Held  OAlIen 
112;  Daniels  i'.  Athens,  55  Ga.  609;  Albee  v.  449. 

Floyd  County,  46   Iowa,  177;    Moreland  v.  »  2  Inst.  701. 

Mitchell  County,  .10  Iowa,  394.    So,  by  statute 
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"Who  liable  for  Non-repair. 

to  denote  water  flowing  in  a  channel  between  banks  more  or  less  defined,  although 
such  channel  may  be  considered  occasionally  dry.^ 

(2.)  Who,  in  general,  liable  for  Non-repair.  —  By  the  law  of  England,  the  repair 
of  bridges  devolved  upon  the  county,  and  the  repair  of  the  highway  upon  the  parish, 
or  hundred.*  In  the  New  England  States,  this  duty  is  generally  cast  upon  the  towns, 
which  term  includes  chartered  cities ; '  but  the  law  of  New  York  appears  to  be  dif- 
ferent.* In  the  other  States,  generally,  this  duty  devolves  upon  the  counties.*  But,  a 
bridge  being  a  part  of  the  highway,  chartered  cities  are,  in  general,  clothed  with  the 
obligation  to  repair  the  bridges  within  their  limits,  whenever  they  are  charged  with  a 
like  duty  in  respect  of  highways.'  This  subject,  however,  is  generally  regulated  by 
statute,  and  it  would  be  impracticable  to  collate  here  all  the  local  statutes  relating  to- 
it.  A  private  person  or  corporation  is  bound  to  keep  in  repair  a  bridge  which  he  or  it 
has  built  to  restore  the  highway  over  a  canal,'  ditch,'  railway  track,'  or  other  obstruc- 
tion which  he  has  placed  in  the  highway  for  his  own  benefit.'"  In  Iowa,  it  is  the  duty  of 
counties  to  construct  and  maintain  in  proper  condition  for  public  use  all  bridges  upoik 
the  public  highway  which  are  properly  denominated  "  county  bridges,"  and  there  is 
a  corresponding  liability  for  injuries  resulting  from  defects  in  their  construction,  or 
neglect  to  keep  the  same  in  repair.  "County  bridges,"  within  the  meaning  of  this 
rule,  are  such  only  as  require  for  their  erection  an  extraordinary  expenditure  of 
money,  such  as  cannot  be  constructed  with  the  limited  means  under  the  control  of 
the  respective  road-districts  of  the  county,  or  such  as  have,  in  fact,  been  constructed 
and  maintained  by  the  county."  Thus,  where  the  bridge  in  question  could  have  been 
built,  so  as  to  be  complete  and  safe,  for  $75,  and  where  the  defect  causing  the- 

1  The  King  v.  Oxfordshire,  1  Barn.  &  Adol.  of  the  conduct  of  the  city  after  the  accident 

289   301.    In  Daniels  n.  Athens,  55  Ga.  609,  not  admissible  to  show  that  the  bridge  was  a 

the  principal  contest  was  whether  the  duty  city  bridge.    Ibid. 

torepair  rested  upon  the  town  of  Athens  or  'Pennsylvania  E.   Co.   «.  Dnquesne,  4S 

upon  the  county.  Pa.  St.  223;  Manley  v.  St.  Helens  Canal  Co., 

s  This  subject  is  learnedly  discussed  by  2  Hurl.  &  N.  810;  Penn,  etc.,  Canal  Co.   o.. 

Chief  Justice  Gray,  in  Hill  v.  Boston,  ante,  Graham,  63  Pa.  St.  290.    Contra,  Meadville  v.. 

p_  699.  Erie  Canal  Co.,  IS  Pa.  St.  66. 

3  The   State   v.  Campton,  2  N.   H.   513;  «  Dygert».  Schenck,  23  Wend.  446;  Nobles 

Brown  r.  Fairhaven,  47  Vt.  386;  The  Com-  v.  liangly,  66  N.  O.  287;  Phoenixville  v.  Phoe- 

monwealth  v.  Charlcstown,  1  Pick.  180;  The  nix  Iron  Co.,  45  Pa.  St.  135. 

State  V.  Gorham,  37  Me.  451;  Providence  ».  •  Infra,  subsect.  3. 

Clapp,  17  How.  161;  Raymond  r.  Lowell,  6  '"  Ante,  p.  343.  -Several  oases  presenting: 

Oush.  532;  Hill -w.  Boston,  ante,  p.  698.    But  conflicts  between  private   corporations  as 

provision  exists  for  apportioning  the  ex-  to  which  one   was  liable  to  repair  certain, 

penses  of  maintaining  bridges  among  con-  bridges,  have  been  considered  in  a  former 

tiguous   counties,    cities,  and    towns.    The  ch.ipter. 

Commonwealth  v.  Newburyport,  103  Mass.  >'  Chandler  i).  Fremont  County,  42  Iowa,. 


129. 


58;    Wilson  v.  Jefferson   County,  13    Iowa, 


*  Ante,  y>.  621.  1^1;  Brown  u.  Jefferson  County,  16  Iowa,, 

^  Ante,  p.   631;    McCalla    v.   Multnomah  339;   McCullom  ti.  Black  Hawk  County,  21 

County,  3  Or.  424;    House    v.  Montgomery  Iowa,  409;  Soper  e.  Henry  County,  26  Iowa, 

County,  60  Ind.  580.    In  Pennsylvania,  coun-  264;  Moreland  v.  Mitchell  County,  40  Iowa, 

ties  are'bound  to  rep.iir  those  bridges  which  394;  Taylor  r.  Davis  County,  40  Iowa,  295; 

they  construct  under  acts  of  the  Assembly.  Barrett  v.   Brooks,   21   Iowa,   144;   Bell  v. 

Prima /octe,  the  reparation  of  other  bridges  Foutch,   21    Iowa,    119;    Krausc    v.    Davis 

devolves   upon    the   townships.    Newlin  v.  County,  44  Iowa,  141;  Davis   v.  Allamakee 

Davis   77  Pa.  St.  317;  Raphe  f.  Moore,  68  Pa.  County,   40   Iowa,   217;    Kendall   v.   Lucas 

g,  ^Q^'  County,   26   Iowa,   395;    Collins    v.  Council 

«  Shartle   v.   Minneapolis,  17  Minn.  .308;  Bluffs,  32  Iowa,  324;  Huston  e.  Iowa  County, 

Holmes  ji.  H.imburg,  47  Iowa,  348.    Evidence  43  Iowa,  456. 
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accident  could  have  been  repaired  for  $5,  the  bridge  was  not  a  "county  bridge," 
and  the  county  was  not  liable.^  A  small  bridge  over  a  ravine  dry  most  of  the 
time,  not  erected  by  the  county,  but  by  certain  petitioners,  under  its  superin- 
tendence, costing  but  $100,  was  not  a  county  bridge,  but  "one  of  those  small 
bridges  which  the  law  contemplates  shall  he  built  and  kept  in  repair  by  the  road- 
district."  ^  So  of  a  small  bridge  over  a  ditch,  twelve  feet  wide  and  three  or  four 
feet  across.'  This  liability  does  not  extend,  In  the  absence  of  convention,  to  injuries 
caused  by  defective  bridges  within  the  corporate  limits  of  cities  of  the  second 
class,  after  the  organization  of  such  cities  has  been  perfected  by  the  election  of 
officers,  although  the  county  may  have  originally  built  the  bridge.*  A  bridge  erected 
by  individuals  and  dedicated  to  the  public,  must,  in  New  Hampshire,  be  repaired  by 
the  town,  if  used  by  the  public  long  enough  to  evince  its  public  usefulness ;  the 
principle  being  that  when  a  gift  of  this  kind  is  made  to  the  public,  and  tacitly 
received  and  beneficially  enjoyed,  the  receiver  ought  to  take  with  the  advantage  the 
burden  of  keeping  it  in  repair.*  But  this  rule  does  not  apply  in  the  case  of  > 
bridge  built  by  volunteers,  at  a  distance  from  the  highway,  though  for  some  time 
used  by  the  public' 

(3.)  Who  in  Case  of  Bridges  over  Railways.  — In  Massachusetts,  railway  companies 
are  required  by  statute  to  construct  and  keep  in  repair  all  bridges,  with  their  ap- 
proaches and  abutments  which  are  constructed  by  them,  over  or  under  their  tracks.' 
Towns  are  not  required  to  pay  damages  happening  through  defects  in  such  bridges.' 
This  exemption  is  placed  upon  the  ground  that  the  liability  of  towns  to  keep  highways 
in  repair  is  a  qualified  and  not  an  absolute  liability,  —  a  liability  which  exists  only  by 
force  of  statute,  and  which  does  not  arise  in  cases  where  other  sufficient  provision  is 
made  by  law  for  the  maintenance  of  the  way.'  Upon  a  principle  already  discussed,'" 
the  duty  to  repair,  and  the  consequent  liability,  belongs  to  the  railroad  company."  A 
statute  of  Massachusetts  provides  that,  "if,  on  the  trial  of  an  indictment  or  action 
brought  to  recover  damages  for  an  injury  received  by  reason  of  a  deficiency  or  want 
■of  repair  in  a  highway,  town-way,  causeway,  or  bridge,  it  appears  that  the  county 
town,  or  person  against  whom  such  suit  is  brought  has  at  any  time,  within  six  years 
before  such  injury,  made  repairs  on  such  way  or  bridge,  such  county,  town,  or  person 
shall  not  deny  the  location  thereof."  "  The  object  of  this  statute  was  to  remedy  the 
difficulty  of  proving  the  legal  establishment  of  ways,  arising  from  the  absence  or 
defects  of  records.  It  did  not  make  a  town  liable  for  damages  accruing  from  the 
non-repair  of  a  bridge  over  a  railroad,  which  the  railroad  company,  and  not  the  town, 
was  bound  by  law  to  repair,  simply  because  the  town  may,  within  six  years  prior  to 
the  happening  of  the  accident,  have  made  repairs  upon  it." 

(4.)   Who,  in  Case  of  Bridge  between  two  Towns  or  Counties. — When  streams 

1  Chandler  v.  Fremont  County,  42  Iowa,  »  Sawyer  v.  Northfleld,  7  Gush.  490;  White 
58.                                                                                 c.  Quincy,  97  Mass.  430;  Wilson  v.  Boston, 

2  Taylor  v.  Davis  County,  40  Iowa,  295.  117  Mass.  509. 

s  Soper  V.  Henry  County,  36  Iowa,  264.  '  Sawyer  v.  Northfleld,  7  Cnsh.  490;  Davis 

*  McCullom   V.  Black  Hawk  County,  21  v.  Leominster,  1  Allen,  182. 

Iowa,  409.  m  Ante,  p.  343. 

'  The  State  v.  Campton,  2  N.  H.  513.    See  ^i  Sawyer  v.  Northfleld,  supra;  Cambridge 

Begina  v.  Wilts,  6  Modern,  307;  Kex  v.  West  v.  Cliarlestown,  etc.,  K.  Co.,  7  Mete.  70,  72' 

Biding  ol  Yorkshire,  2  W.  Black.  685 ;  s.  c,  5  Parker  v.  Boston  &  Maine  E.  E.,  3  Cash.  107, 

Burr.  2594;  2East,342;  2 Inst.  201,  703 ;  Com.  119;  Titcomb  ».  Fitchburg  E.  Co.,  12  Allen| 

Dig.,  tit.  "  Chimin,"  B,  1.  254. 

s  Green  v.  Bridge  Creek,  38  Wis.  a9.  i=  Gen.  Stat.  Mass.,  chap.  44,  §  26. 

'  Gen.  Stat.  Mass.,  chap.  63,  §  61.  is  Wilson  v.  Boston,  117  Mass.  509. 
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flow  between  two  counties,  or  between  two  towns,  statutes  exist,  it  is  presumed,  in 
all  the  States,  requiring  each  to  contribute  to  the  expense  of  building  and  keeping  in 
repair  the  necessary  bridges.^  The  duty  thus  imposed  gives  rise  to  frequent  contro- 
versies, generally  in  the  shape  of  a  suit  by  one  county  or  one  town  against  the  other 
for  failing  to  contribute  its  share  to  the  common  burden.^  In  England,  if  a  part  of  a 
bridge  is  within  one  county  or  town,  and  the  other  part  of  it  in  another  county  or 
town,  each  county  or  town  is  bound  to  repair  the  part  which  is  within  it.'  This,  in 
the  absence  of  statutory  regulation,  would  seem  to  be  the  law  of  this  country.*  And, 
for  the  purpose  of  the  application  of  this  rule,  the  boundaries  of  counties  and  of 
towns  situated  upon  opposing  banks  of  the  same  stream  extend  to  the  centre  of  the 
stream,  —  that  is,  to  a  line  equidistant  from  either  bank,*  and  to  this  point  the  duty  of 
each  town  to  repair  such  a  bridge  extends.*  In  Vermont,  as  in  the  rest  of  New  Eng- 
land, towns  are  liable  for  the  non-repair  of  bridges  only  by  force  of  statute.  The  stat- 
utes of  a  State  have  no  extra-territorial  force ;  and  hence,  in  the  case  of  a  bridge  across 
a  stream  which  is  the  boundary  of  a  State,  maintained  by  towns  on  opposite  sides  of 
the  stream,  —  as,  two  towns  in  Vermont  on  the  one  side,  and  one  in  New  York  on  the 
other,  — if  an  injury  happen  on  that  part  of  the  bridge  located  within  the  boundaries 
of  New  York,  no  damages  can  be  recovered  against  the  Vermont  towns.'  A  statute 
of  Vermont,  giving  actions  for  damages  from  the  non-repair  of  bridges,  provides: 
"  And  if  such  damage  shall  accrue  in  consequence  of  the  insufficiency  or  want  of 
repairs  of  a  bridge  erected  and  maintained  at  the  expense  of  two  or  more  towns,  the 
action  shall  be  brought  against  all  the  towns  liable  for  the  repairs  of  the  same,  and 
the  damages  and  costs  shall  be  paid  by  such  towns  in  the  proportions  for  which  they 
are  liable  for  such  repairs;  and  the  court  may,  in  its  discretion,  issue  execution 
against  each  town  for  its  proportion  only."  *  This  language  is  held  to  import  a  joint 
liability,  to  be  enforced  by  a  joint  suit  and  a  joint  judgment.  Neither  town  can  be 
sued  without  the  other,  nor  can  the  court  render  judgment  against  one  alone.'  In 
New  York,  the  commissioners  of  highways  in  adjoining  towns  are  jointly  liable  in 
damages  to  one  who  has  been  injured  by  their  neglect  in  keeping  in  repair  a  bridge 
between  such  towns.""  In  Maine,  towns  are  liable  severally,  in  the  cases  referred  to 
in  the  statute,  for  damage  caused  by  defects  in  ways  and  bridges  which  they  are 
bound  to  maintain ;  and  where  the  accident  is  caused  by  a  defect  on  their  own  side 
of  the  line,  they  cannot  be  relieved,  either  in  whole  or  in  part,  from  this  liability  by 
the  fact  that  they  have  united  with  another  town  in  maintaining  a  bridge  across  a 
stream  which  constitutes  the  dividing  line  between  them,  though  both  towns  are  neg- 
ligent, and  the  bridge  is  defective  in  the  neighboring  town."  In  New  Jersey,  it  seems 
that  two  counties  charged  with  the  reparation  of  a  particular  bridge  may  be  sued 
jointly,  in  the  name  of  their  respective  boards  of  chosen  freeholders." 

(5.)  Degree  of  Care  required  in  the  Construction  and  Care  of  Bridges.  —  The  law, 

1  Kapho  V.  Moore,  68  Pa.  St.  40i.  The  State  v.  Canterbury,  28  N.  H.  195, 216; 

s  See,  ior  instance,  Beokwith  v,  Whalen,  Perkins  v.  Oxford,  66  Me.  545. 

5  Lans.'376;  Nelson  County  Court  v.  Wash-  »  The  State  ...  Canterbury,  supra;  Per- 

inglon  County  Court,  14  B.  Men.  92;   The  Mns  v.  Oxtoid,  supra. 

State  V.  Canterbury,  28  N.  H.  195;  Brookline  '  Brown  v.  Fairhaven,  47  Vt.  386. 

V.  Westminster,  4  Vt.  224;  Dinwiddie  Jus-  »  Gen.  Stat.  Vt.,  chap.  25,  §  41. 

tices  V.  Chesterfield  Justices,  5  Call,  556.  »  Brown  v.  Fairhaven,  47  Vt.  386;  Peok- 

3  Arch.  Or.  PI.  375;  3  Ohitty's  Or.  Law,  ham  jj.  Burlington,  Brayt.  134. 

ggg  10  Bryan  v.  Landon,  3  Hun,  500;  5.  c,  6  N. 

i  Perkins  v.  Oxford,  66  Me.  545.  T.  S.  0.  (T.  &  0.)  594. 

6  The  State  v.  Gilinanton,  14  N.  H.  467;  "  Perkins  ».  Oxford,  66  Me.  645. 

12  Eipley  v.  Freeholders,  40  N.  J.  L.  45. 
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as  in  other  cases,'  exacts  of  a  municipal  corporation,  in  the  construction  of  bridges,  no 
more  than  ordinary  or  reasonable  care.  It  is  not  answerable  as  an  insurer  of  the 
public ;  it  will  not  be  liable  for  failing  to  make  them  absolutely  secure,  though  it  must 
exercise  ordinary  prudence  to  accomplish  such  result.  The  failure  to  use  every 
device  that  will  make  a  bridge  more  safe  ought  not  to  be  declared  gross  negligence 
as  a  matter  of  law.  What  is  required  of  ordinary  prudence  in  this  regard  should  be 
submitted  to  the  jury  as  a  question  of  fact.^  But,  in  the  pursuit  of  their  necessary 
avocations,  people  are  obliged  to  travel  by  night  as  well  as  by  day;  and  it  is  there- 
fore held  that  municipal  corporations  are  bound  to  keep  their  streets,  sidewalks,  and 
bridges  in  a  safe  condition  for  travel,  in  the  ordinary  modes,  by  night  as  well  as  by 
day,  and,  failing  to  do  so,  they  must  pay  any  resulting  damages.'  There  is  no  absolute 
test  of  the  degree  of  care  exacted  of  municipal  corporations  in  this  particular.  It 
necessarily  varies  according  to  the  situation  of  the  bridge:  whether  in  town  or 
country ;  on  a  highway  much  or  little  travelled ;  over  a  high  chasm,  a  swift  and  dan- 
gerous stream,  or  over  a  small  stream,  sluggish  or  shallow.*  "A  bridge  looks  fair  till 
it  breaks  down ;  it  is  not  like  a  pit  which  you  can  see  and  avoid."  In  practice,  it  is 
used  up  to  the  last  moment.  When  its  dangerous  condition  becomes  known,  it  is  the 
duty  of  the  officers  having  charge  of  it  not  to  warn  the  public,  but  to  prevent  its  use 
until  the  danger  is  removed.*  When  a  bridge  has  stood  for  the  time  timbers  are 
expected  to  last,  and  it  may  be  reasonably  expected  that  decay  has  set  in,  it  is  negli- 
gence to  omit  all  proper  precautions  to  ascertain  its  condition.  In  such  a  case, 
appearances  will  not  excuse  the  neglect,  but  it  is  the  duty  of  the  supervisors  to  call 
to  their  assistance  those  whose  skill  will  enable  them  to  ascertain  the  state  of  the 
structure.'  If  the  road  officers  patch  up  a  rotten  bridge,  with  the  view  of  making  it 
last  until  the  next  spring,  they  become  yaasi-insurers  of  travellers  who  use  it  in  the 
meantime.'  But  the  rule  remains  that  a  municipal  corporation  will  not  be  responsi- 
ble for  latent  defects  in  a  bridge  which  a  careful  and  skilful  inspection  would  not 
discover,"  —  as,  a  rottenness  at  the  heart  of  a  supporting  timber  which  seemed  sound 
and  strong  to  the  eye  of  a  competent  bridge-builder.'  A  town  will  not  be  liable  for 
damages  caused  by  a  defect  in  a  bridge,  if  it  came  out  of  repair  so  suddenly  and 
unexpectedly,  by  means  of  a  freshet,  that  sufficient  time  had  not  elapsed  before  the 
accident,  either  to  enable  the  town  authorities  to  repair  it  or  to  guard  travellers 
against  the  danger.""  But  it  has  been  ruled,  under  a  statute  in  Connecticut,  that  the 
fact  that  a  bridge  was  out  of  repair  at  the  time  of  the  accident  was  evidence  of 
negligence  sufficient  to  cast  upon  the  town  the  burden  of  exonerating  itself."  A  town 
is  under  no  obligation  to  keep  a  bridge  in  such  repair  as  to  be  safe  for  persons  driving 
at  an  unlawful  rate  of  speed.  Accordingly,  where  a  bridge  was  good  and  sufficient 
in  all  respects  except  that  it  sprung  up  and  down  when  driven  upon  faster  than  a 
walk,  and  it  was  prohibited  by  law  to  drive  across  it  at  a  greater  rate  of  speed,  and  a 

1  In  case  of  a  turnpike  company  owning  6  Humphreys  w.  Armstrong  County,  56  Pa. 

a  bridge,  the  rule  Is  laid  down  in  Townsend  St.  204. 

V.  Susquehanna  Turnpike  Co.,  6  Johns.  90;  «  Kapho  c.  Moore,  68  Pa.  St.  404. 

ante,  p.  561.  '  Hamphreys  v.  Armsticng  Comity,  56  Pa. 

=  Gray ville  i.  Whitaker,  85  111.  439 ;  Chi-  St.  204. 

cage    f.  Gavin,    1  Biadw.  ,S02;    Holmes   v.  '  Rapho  ».  Moore,  68 Pa.  St.  404. 

Hamburg,  47  Iowa,  348;  ante,  §  761.  •  Hicks  v.  Chaffee,  13  Hun,  293. 

>  Atlanta  ii.  Perdue,  53  Ga.  607;  Home  v.  m  Jaquish  v.  Ithaca,  36  Wis.  108;  Ward  v. 

Dodd,  5S  Ga.  238.  Jefferson,  24  Wis.  342. 

*  See  Euseh  v.  Davenport,  6  Iowa,  443, 445.  "  Beecher  v.  Derby  Bridge  Co.,  24  Conn. 
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traveller,  in  consequence  of  driving  at  a  trot,  received  an  injury  from,  the  bridge 
springing,  it  was  held  that  he  could  not  recover  of  the  town.' 

(6.)  Must  be  kept  in  Repair  for  its  entire  Width.  — Obviously,  the  safety  of  travellers, 
especially  in  the  night-time,  exacts  that  the  surface  of  bridges  be  kept  in  repair 
throughout  their  entire  width ;  and  this  is  so,  although  the  bridge  may  have  been  built 
wider  than  required  by  statute.^  "Where  a  traveller  sued  for  damages  caused  by  the 
falling  of  a  particular  portion  of  a  bridge,  it  was  held  error  to  confine  the  jury  to  the 
question  whether  that  particular  portion  was  so  far  out  of  repair  as  to  be  unsafe ;  the 
bridge  should  have  been  considered  as  an  entire  structure,  since  one  part  necessarily 
supports  the  rest,  and  the  falling  of  the  particular  part  might  have  been  caused  by  a 
weakness  in  some  other  part.' 

(7.)  Railings  upon  Bridges.  — The  want  of  sufficient  railings  upon  bridges  is  gen- 
erally held  such  a  defect,  or  want  of  repair,  as  will  make  the  municipal  corporation 
liable  for  damages  sustained  by  the  ordinary  accidents  of  travel,  which  might  have 
been  prevented  by  such  railings.*  Perhaps  no  court  would  go  to  the  length  of  hold- 
ing, as  matter  of  law,  that  the  absence  of  railings  upon  any  sort  of  a  bridge  makes  it 
defective,  or  in  want  of  repair.  A  better  statement  of  the  doctrine  is,  that  the  absence 
of  railings  from  a  particular  bridge  is  a  fact  from  which  the  jury  may,  if  they  see  fit, 
find  that  the  bridge  was  defective,  or  in  want  of  repair.*  A  town  is  not  excused  in 
making  a  bridge  low,  and  failing  to  provide  it  with  railings,  by  reason  of  the  fact  that, 
if  higher,  and  with  railings,  it  would  be  in  greater  danger  of  being  swept  away  in  the 
spring  freshets.* 

(8.)  Drawbridges.  — It  is  negligence  in  a  municipal  or  other  corporation,  or  person, 
owning  and  having  the  care  of  a  drawbridge  to  omit,  in  the  night,  to  keep  the  place 
so  lighted  that  travellers  on  the  street  can  see  where  the  bridge  is  drawn,  or  to  keep 
barriers  at  the  end  of  the  highway,  at  such  times,  to  prevent  travellers  from  falling 
into  the  water,  or  guards  to  warn  them  of  their  danger;  and  if  injury  happen  to 
travellers  in  consequence  of  this  neglect,  the  proprietor  of  the  bridge  must  pay 
damages.'  But  a  failure  to  use  guards  in  the  daytime,  to  prevent  accidents  while 
the  bridge  is  being  drawn,  has  been  held  not  negligence,  where  it  appeared  that  the 
officers  of  the  city  had  experimented  for  many  years  on  devices  of  this  kind,  and 
became  convinced  that  fewer  accidents  happened  without  than  with  them.'  A  town 
in  Massachusetts  is  not  liable  for  an  injury  happening,  through  a  defective  construc- 
tion of  its  drawbridge,  to  a  sailor  who  gets  upon  it  to  assist  his  vessel  in  passing 
through  it ;  for  these  towns  are  held  liable  for  such  inj  uries  only  by  force  of  statute,  and 
the  statute  extends  only  to  the  protection  of  travellers.^  But  the  New  Jersey  statute 
of  1860  •"  is  construed  to  give  a  remedy  to  any  person  injured  by  the  failure  of  the  board 
of  chosen  freeholders  to  keep  bridges  in  repair ;  they  were  therefore  liable  where  a 

1  Abbott  V.  'Wolcott,  38  Vt.  666.    Deflnition  Allen,  254 ;  The  Commonwealtli  v.  Deerfield, 

of  the  word  "supports,"  as  used  in  a  statute  6  Allen,  449;  Parker  v.  Boston,  etc.,  E.  Co., 

in  regard  to  bridges.    Ibid.  3  Cush.  107.  Tbe  same  rule  applies  to  bridges 

3  Eusct  V.  Davenport,  6  Iowa,  443,  454.  owned  by  private  proprietors.    Ante,  p.  564. 
8  Hughes  V.  Muscatine  County,  44  Iowa,  *  Houfe  v.  Pulton,  29  Wis.  296;    «.  c,  34 

^72  Wis.  608 ;  Grayville  v.  Whitaker,  85  111.  439. 

4  Woodman  v.  Nottingham,  49  N.  H.  387;  '  Bronson  v.  Soutbbury,  37  Conn.  199. 
Newlin  Township  v.  Davis,  77  Pa.  St.  317;  '  Chicago  j).  Wright,  68  111.  586. 
Bronson  v.  Soutbbury,  37  Conn.  199  (where  »  Chicago  v.  Gavin,  1  Bradw.  302. 

the  want  of  railings  was  held  "gross  and  '  McDougall i>. Salem,  110  Mass.  21;  ante, 

culpable  negligenee") ;  Thoi-p  v.  BrooMeld,       p.  755. 

36  Conn.  320;  Titcomb  v.  Fitchburg  E.  Co.,  12  i"  Revision  of  N.  J.  86,  §  tlL 
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vessel  was  injured,  in  attempting  to  pass  through  a  drawbridge,  by  inability  to  move 
the  draw  in  consequence  of  its  being  out  of  repair.'  Here,  as  in  other  cases,  there 
will  be  no  liability  if  the  traveller  did  not  use  ordinary  care  and  caution.' 

(9.)  Tunnels.  —  The  tunnel  under  Chicago  Eiver,  in  the  city  of  Chicago,  is  one  of 
the  highways  of  that  city,  for  the  reparation  of  which  it  is  responsible.  It  was  the 
duty  of  the  city  to  use  all  reasonable  efforts  to  keep  it  in  a  safe  condition  for  travel; 
and  if  this  could  not  be  done  without  the  stoppage  of  travel  for  a  time,  then  it  was  its 
duty  to  guard  its  approaches,  so  as  to  prevent  passengers  from  entering  it,  or  warn 
them  of  the  danger.  It  was  negligent  in  this  regard  at  a  time  when,  in  consequence 
of  leaking,  the  tunnel  was  obstructed  with  ice,  and  it  was  hence  adjudged  to  pay 
damages  to  a  passenger  who  was  injured  by  the  obstruction  in  attempting  to  pass 
through  the  tunnel.  "  It  was  negligence  to  keep  it  open,  and  thus  entrap  passengers 
into  it,  to  the  peril  of  life  and  limb."  ' 

1 14.  Remedies  for  Non-repair  of  Highways  and  Bridges,  and  Pro- 
cedure.— It  is  intended  hereto  group  »  few  rulings  on  matters  of  procedure  and 
evidence,  which  relate  to  the  subject  of  the  liability  of  municipal  corporations  for  the 
non-repair  of  bridges  and  highways,  as  more  appropriately  presented  here  than  in 
the  chapter  on  Remedies  and  Procedure. 

A  statute  of  Vermont  provides  that  no  action  shall  hereafter  be  maintained  in 
any  court  in  this  State,  etc.,  unless  notice  shall  first  have  been  given  in  writing  to  one 
or  more  of  the  selectmen  of  the  town,  by  the  person  injured,  stating  the  time  when 
and  the  place  where  such  injury  was  received.*  A  similar  statute  has  been  recently 
enacted  in  Maine.'  A  somewhat  similar  statute  has  existed  in  Rhode  Island.'  The 
Vermont  statute  has  been  already  construed  in  several  cases ;  but  as  these  are  merely 
of  local  importance,  they  will  not  be  here  examined.'  A  provision  in  the  charter  of  a 
city  that  no  action  shall  be  maintained  against  the  city,  "  upon  any  claim  or  de- 
mand," until  it  shall  first  have  been  presented  to  the  common  council  for  allowance 
has  been  held  not  to  embrace  actions  for  personal  injuries.*  It  has  been  ruled  in 
Kansas,  that  where  a  person  who  had  sustained  a  personal  injury,  for  which  he 
claimed  damages  of  the  city,  presented  his  bill  therefor  to  the  city  for  allowance,  and 
it  was  disallowed  by  the  council,  he  might  thereafter  sue  for  the  recovery  of  all 
damages  sustained,  though  such  damages  exceeded  the  amount  claimed  in  the  bill 
which  he  had  presented;  and  that  he  might,  in  addition  thereto,  recover  costs.' 
Statutes  exist  in  England  providing  that  notice  shall  be  given  before  certain  actions 
can  be  commenced  against  certain  local  boards  and  public  trustees  charged  with  the 

1  Kipley  v.  Freeholders,  40  N.  J.  L.  45.  Regent's  Canal  Co.,  12  C.  B.  (N.  s.)  2;  s.  c,  s 

The  act  of  that  State,  of  February  27,  1833  Fost.  &  Fin.  61;  6  L.  T.  (N.  s.)  255. 
(Rev.  N.  J.  88,  §  17),  does  not  require  the  a  Chicago  p.  Hislop,  61IU.  86. 

commander  of  a  vessel,  in  approaching  a  <  Gen.  Stat.  Vt.  (App.  of  1870),  p.  88,  §  42. 

drawbridge,  to  take  down  the  sails  entirely.  6  Perkins  v.  Oxford,  66  Me.  545;  Veazie  v. 

It  only  makes  It  his  duty  to  lower  his  sails,  Rockland,  68  Me.  511. 

so  as  to  enable  the  vessel  to  approach  the  «  Holland  v.  Cranston,  1  Cnrt.  497;  Hull  v. 

bridge  with  such  diminished  speed  as  will  Richmond,  2  Woodb.  &  M.  337. 
permit  the  removal  of  the  draw,  and  enable  '  See  Underbill  v.  Washington,  46  Vt.  767; 

the  vessel    to    pass    gently    through  the  Babeock  ».  Guilford,  47  Vt.  519;  Gonyean  ». 

bridge.  Milton,  48  Vt.  172;  Bean  v.  Concord,  48  Vt. 

=  Brady  v.  Chicago,  4  Biss.  448.    To  the  30;  Beedo.  Calais,  48  Vt.  7. 
same  effect,  where  the  drawbridge  was  in  8  Kelley  v.  Madison,  43  Wis.  638, 

care  of  a  private  corporation,  is  Witherley  o.  »  Wyandotte  v.  White,  13  Kan.  191. 
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construction  and  care  of  highways  and  other  public  works.  These  statutes  have  been 
construed  in  a  number  of  cases,  some  of  which  are  cited  below.' 

(1.)  Pleading.  —  It  is  more  in  accordance  with  our  plan  to  consider  questions 
under  this  head,  so  far  as  they  relate  to  actions  against  municipal  corporations,  in 
the  general  chapter  on  Remedies  and  Procedure. 

(2.)  Evidence.  —  As  a  general  rule,  the  opinions  of  witnesses  who  have  not  some 
peculiar  skill  or  professional  knowledge  in  relation  to  the  matter  in  issue  will  not  be 
admissible  in  evidence,  although  such  opinions  are  derived  from  the  witnesses'  per- 
sonal observation,  and  are  sought  to  be  given  in  evidence  in  connection  with  the  facts 
on  which  they  are  based.  To  this  rule  some  courts  have  admitted  exceptions  on  the 
principle  of  necessity  relating  to  such  matters,  as  the  sanity  of  a  person,  the  value  of 
property,  heights  and  distances,  and  the  size  and  appearance  of  objects.^  In  confor- 
mity with  this  rule,  a  witness  will  not  be  allowed  to  state  his  opinion  as  to  whether 
the  highway  was  safe,  or  defective,  or  dangerous,  at  the  place  where  the  accident  hap- 
pened ; '  nor  what  cause  or  occasion  he  saw  for  the  accident ;  *  nor  that  the  sidewalk 
was  not  more  dangerous  to  travel  than  the  street  was  before  the  sidewalk  was  built ;  * 
nor  that  a  thin  coating  of  ice,  about  which  the  witness  had  testified,  increased  the 
difficulty  of  passing  over  the  sidewalk ;  ^  nor  that,  if  the  dirt  which  had  covered  the 
planking  of  the  bridge  had  not  been  washed  away,  the  accident  would  not  have  hap- 
pened.' Nor  is  it  permissible  to  ask  a  witness  to  "state  if  he  knew,  from  his  knowl- 
edge of  the  condition  of  the  road  at  the  time,  what  would  be  the  chance  for  a  stage- 
coach to  tip  up,  being  driven  by  an  ordinarily  careful  and  prudent  driver."'  Nor  was 
it  competent  for  a  witness  to  state  that,  in  his  opinion,  the  stage  was  not  overloaded.' 
Nor,  where  the  action  was  for  injuries  to  property  from  the  act  of  the  city  in  changing 
the  grade  of  the  street,  was  it  competent  to  ask  a  witness  "how  much"  the  defendant 
was  damaged.'"  In  like  manner,  where  the  question  was  as  to  whether  the  plaintiff 
had  been  guilty  of  contributory  negligence,  it  was  improper  to  permit  the  plaintiff 
to  testify  as  to  what  he  thought  about  the  danger  of  doing  what  he  did.''  So,  a  wit- 
ness will  not  be  heard  to  testify  as  to  how  the  bridge  where  the  accident  happened 
compared,  in  respect  to  its  safety  and  state  of  repair,  with  other  bridges  of  like  char- 
acter on  roads  of  like  amount  of  travel." 

1  Smith  V.  West  Derby  Local  Board,  3  C.  H.  508;  Clark  v.  Fisher,  1  Paige,  174;  New 
P.  Div.  423;  Mason  v.  Birkenhead  Oommrs.,  York  v.  Pentz,  24  Wend.  668;  Linn  v.  Lisbee, 
6  Hurl.  &  N.  72;  29  L.  J.  (Excli.)  407;  Hard-       67  lU.  75. 

wick  V.  Moss,  7  Hurl.  &  N.  136;  Davis  v.  Cur-  ^  Lester  v.  Pittsford,  7  Vt.  158;  Griffln  v. 

Ung,8Q.B.286;  s.  c,  10  Jur.69;  15  L.J.  (Q.  WiUow,  43  Wis.  609;  KeUey  «.  Fond  du  Lao, 

B)56;  Newton  o.  EUis,  5  El.  &  Bl.  115 ;  s.c,  31  Wis.  179;  Eyerson  v.  Ablngton,  102  Mjiss. 

1  Jur  (N.  s.)  850;  24  L.  J.  (Q.  B.)  337;  Poul-  631;  Montgomery  v.  Scott,  34  Wis.  338;  Bene- 

sum  V.  Thirst,  L.  E.  2  C.  P.  449.  diet  v.  Fond  da  Lac,  7  Cent.  L.  J.  258;  s.  c,  6 

2  Crane  v.  Northfleld,  33  Vt.  124.  See,  as  to  Eeporter,  799 ;  Oleson  v.  Telford,  37  Wis.  327 ; 
opinions  of  witnesses,  Robertson  v.  Stark,  15  Hutchinson  v.  Methuen,  1  Allen,  33 ;  Lincoln 
N.  H.  109;  Norman  ».  Wells,  17  Wend.  137;  v.  Barre,  5  Cush.  590.  Contra,  Beatty  v.  Gil- 
Hoitt «.  Moulton,  21  N.  H.  586;  Reynolds  v.  more,  16  Pa.  St.  463. 

Shanks,  23  Wis.   307;   De  Witt  v.  Barly,  17  *  Patterson  o.  Colebrook,  29  N.  H.  94. 

N.  Y.  340 ;  The  People  v.  Eastwood,  14  N.  Y.  5  Barnes  v.  Newton,  46  Iowa,  567. 

562-  Morse  v.  The  State,  6  Conn.  9;  Milton  «  Rockford  v.  Hildebrand,  61  lU.  155. 

V   Rowland,  11  Ala.  732;  Bennett  v.  FaU,  26  '  Crane  v.  Northfleld,  33  Vt.  124. 

Ala.  605 ;  Wilkinson  o.  Moseley,  30  Ala.  563 ;  »  Oleson  i7.  Telford,  37  Wis.  327. 

Bell  V.  Morrisett,  6  Jones  L.  178;  Spear  v.  '  lUd. 

Richardson,  34  N.  H.  428;  Willis  v.  Quimby,  '»  Russell  v.  Burlington,  30  Iowa,  262. 

31  N  H  489*;  Robinson  v.  Fltehburg  R.  R.,  7  "  Sterling  Bridge  Co.  v.  Pearl,  80  111.  251. 

Gray  92  •  Currier  v.  Boston,  etc.,  R  R.,  34  N.  "  Bliss  v.  WUbraham,  8  Allen,  564. 
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On  the  other  hand,  where  the  facts  are  of  such  a  character  as  to  he  incapable  of 
being  presented  with  the  proper  force  by  any  one  but  the  observer  himself,  the  wit- 
ness will  be  allowed,  to  a  certain  extent,  to  add  his  opinion.  Thus,  a  witness  was 
allowed  to  testify  from  the  appearance  of  a  guUey  in  a  highway,  which  caused  the 
accident,  that  he  should  say  It  had  been  there  for  several  days.'  So,  where  the  ques- 
tion is  whether  the  injury  was  caused  by  the  fright  of  the  traveller's  horse,  the  wit- 
ness was  allowed  to  testify  that  the  horse  did  not  appear  frightened,  but  sulky.'  So, 
it  was  held  that  a  witness  might  state,  "There  is  a  bad  place  at  the  side  of  the  road, 
where  they  put  in  the  culvert.  There  had  been  a  culvert  put  across.  The  condition 
of  it  was  bad.  At  the  mouth  of  the  culvert,  it  was  right  down."  This,  the  court 
held,  was  not  an  expression  of  an  opinion  merely,  but  a  description  of  the  actual 
condition  of  the  road.' 

The  rule  that  the  witness  will  not  be  heard  to  give  his  opinion  as  to  whether  an 
obstruction  in  the  highway  was  dangerous  or  not  has  been  denied  in  Pennsylvania, 
after  an  examination  of  several  English  cases.*  So,  the  Supreme  Court  of  Connecti- 
cut, in  view  of  the  fact  that  the  elements  which  enter  into  the  question  whether  a 
highway  is  reasonably  safe  are  numerous,  and  often  difficult  to  be  described,  has  long 
been  in  the  practice  of  admitting  the  opinions  of  non-experts,  founded  on  their  per- 
sonal knowledge,  and  in  connection  with  facts  stated  by  them,  upon  such  questions 
as  whether  a  road  is  or  is  not  in  repair,  or  whether  a  bridge  is  or  is  not  sound  and 
safe,  etc' 

The  reason  which  operates  to  exclude  the  opinions  of  witnesses  touching  ordinary 
matters  which  do  not  involve  questions  of  science  and  professional  skill,  is  that,  as  to 
such  matters,  the  jury  is  capable  of  forming  its  own  conclusion  from  the  facts,  without 
the  aid  of  the  opinions  of  others,  and  that  their  judgment  ought  not  to  be  prejudiced 
hy  being  compelled  to  listen  to  the  conclusions  of  others  on  questions  as  to  which  it 
is  their  sole  province  to  draw  the  necessary  conclusions.'  From  this  it  is  obvious 
that,  where  the  question  is  such  as  not  to  call  for  the  aid  of  expert  testimony,  this  rule 
will  operate  to  exclude  the  opinions  of  expert  witnesses  as  well  as  those  who  are  not 
expert'  Accordingly,  it  is  laid  down  as  a  general  rule  that  the  opinions  of  experts 
are  not  competent  as  to  matters  relating  to  the  sufficiency  of  a  highway ;  it  is,  in 
general,  a  question  of  fact  merely,  and  not  of  science  or  skill.'  It  was  hence  held 
«rror  to  admit  the  testimony  of  several  architects,  called  as  experts,  to  the  effect  that, 
in  their  opinion,  a  piece  of  plate-glass  inserted  in  a  sidewalk,  on  which  the  plaintiff 
slipped  and  fell,  was  UDsafe,  and  unfit  to  be  used  as  a  part  of  the  sidewalk.'  Moreover, 
where  the  question  is  one  which  may  properly  call  for  the  opinions  of  witnesses,  and 
does  not  involve  matters  of  science  and  skill  beyond  the  knowledge  of  ordinary  persons, 
the  testimony  of  a  witness  will  not  be  excluded  simply  because  he  is  not  an  expert.'" 

1  Bates  V.  Sharon,  45  Vt.  474.  »  Chicago  v.  McGiven,  78  111.  347. 

2  Whittier  v.  Franklin,  46  N.  H.  23.  »  Taylor  v.  Monroe,  43  Conn.  36.  This 
8  Lund  V.  Tynssborough,  9  Cash.  36.  principle,  it  is  thought,  must  be  conceded, 
*  Beatty  v.  Gilmore,  16  Pa.  St.  463.  though  the  application  made  of  it  in  Alex- 
'  Taylor  v.  Monroe,  43  Conn.  36 ;  Ellsworth,  ander  v.  Mount  Sterling,  71  111.  366,  is  thought 

J.,  in  Dunham's  Appeal,  27  Conn.  192, 198.  to  be  unsound.    There,  alter  a  witness  for 

•Oleson  K.  Tolford,  37  Wis.  327;   Mont-  the  plaintiff,  not  himself  an  expert  mechanic, 

gomery  v.  Scott,  34  Wis.  338.  had  testifled  as  to  the  manner  in  which  the 

'  ChicJigoK.McGlven,  78  ni.  347;  Lincoln  sidewalk   on  which  the   injury  happened 

c.Barre,  5  Cush.  590;  Hughes  v.  Muscatine,  had  been  buUt,  it  was  held  that  the  court 

44  Iowa,  672.  erred  m  not  permitting  him  to  testify  that  it 

8  Benedict  v.  Fond  du  Lac,  7  Cent.  L.  J.  was  dangerous.    If  it  was  -  as  Breese,  J.,  in 

258;  s. .,-.,  6  Reporter,  799.  the  opinion  of  the  court,  sald-an  accident 
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Accordingly,  in  Connecticut,  —  where,  as  already  seen,  the  opinions  of  non-expert  -wit- 
nesses are  heard  as  to  the  sufficiency  of  a  highway,  — it  has  been  held  error  to  exclude 
the  testimony  of  road-builders  of  long  experience  as  to  whether  the  highway  was  safe 
■and  sufficient  at  the  place  of  the  accident.' 

A  single  selectman,  it  seems,  has  no  power  to  bind  the  town  by  his  admissions  ; 
and  it  was  held  proper  to  reject  evidence  that  a  selectman  had  told  the  plaintiff  to 
bring  no  suit  against  the  town,  and  make  no  trouble.'  In  reference  to  alleged  admis- 
sions made  by  the  plaintiff,  it  has  been  held  proper  to  tell  the  jury  that  admissions 
are  called,  in  the  books,  "the  weakest  kind  of  testimony."  ' 

A  number  of  rulings  as  to  the  relevancy  of  evidence  in  actions  against  municipal 
■corporations  for  injuries  on  highways  may  be  here  grouped  together. 

The  courts  are  divided  upon  the  question  whether  it  is  competent  for  the  plaintiff 
to  show  that  other  accidents  of  a  similar  character  had  happened  at  the  same  place. 
Evidence  of  the  effect  on  other  carriages  driven  over  the  same  road,  by  other  persons 
than  the  plaintiff,  is  supposed  to  have  a  tendency  to  show  the  fitness  or  unfitness  of 
the  road  for  public  travel,  and  has  been,  therefore,  held  relevant;  and  this  is  so, 
whether  such  carriages  were  like  that  driven  by  the  plaintiff  or  not,  and  notwith- 
standing no  evidence  be  given  as  to  the  rate  of  speed  or  degree  of  care  with  which 
they  were  driven.*  So,  where  the  action  was  for  an  injury  occasioned  \>j  a  defective 
sidewalk,  evidence  was  held  properly  admitted  that  other  persons  had  slipped  and 
fallen  on  the  same  sidewalk;  for  this  tended  to  show  that  the  sidewalk,  tested  by 
actual  use,  was  in  an  unsafe  condition  at  the  time  of  the  accident.*  In  Massachusetts, 
this  doctrine  is  denied.  There,  it  has  been  held  inadmissible  to  permit  a  witness  to 
state  that,  before  the  happening  of  the  injury  to  the  plaintiff,  he  had  received  a  simi- 
lar injury  at  the  same  place.  This  was  held  to  be  testimony  as  to  a  collateral  fact, 
which  furnished  no  legal  presumption  as  to  the  principal  facts  in  dispute,  and  which 
the  defendants  were  not  bound  to  be  prepared  to  meet.^  So,  evidence  that  other 
vehicles  had  passed  each  other  at  the  same  place  without  accident,  was  held  inadmis- 
sible to  show  that  the  way  was  not  defective  in  point  of  width.'  In  an  action  against 
an  overseer  of  highways  for  an  injury  growing  out  of  the  defective  manner  in  which 
the  highway  was  constructed,  it  is  not  competent  to  prove  that  other  accidents  of  the 
same  kind  had  taken  place  on  the  same  place,  because  this  would  involve  an  inquiry 
as  to  the  circumstances  under  which  such  accidents  took  place,  and  this  would  open 

upon  which  any  man  of  common  sense,  of  P.  685.    See,  turther,  as  to  admissions,  Mah- 

ordinary  observation,  could  pronounce  as  ley  v.  Klttleberger,  37  Mich.  360;  «.  c,  6 

satisfactorily  as  the  most  accomplished  me-  Reporter,   174;    Ryerson    v.  Abington,   102 

chanic,  then  it  was  a  question  on  which  the  Mass.  526. 

jury  could  have  pronounced  as  well  as  the  *  Kent  v.  Lincoln,  32  Vt.  591. 

witness,  and  they  ought  to  have  had  the  *  Quinlan  v.  Utioa,  11  Hun,  217.    See  ante, 

facts,  and  not  his  opinion.  p.  159. 

1  Taylor  v.  Monroe,  43  Conn.  36.  The  '  Collins  v.  Dorchester,  6  Cush.  397.  Com- 
contrary  has  been  held  in  Massachusetts.  pare  Bailey  v.  Trumbull,  31  Conn.  581.  In 
Lincoln  v.  Barre,  5  Cush.  690.  an  action  for  flooding  the  plaintiff's  meadow, 

2  Wheelock  v.  Hardwick,  48  Vt.  19.  evidence  on  the  part  of  the  defendant  that 
'  Dreher  v.  Fitchburg,  22  Wis.  675.    In  an       other  meadows  on   the   same  stream  had, 

English  case  it  is  ruled  that,  if  the  carriage  from   natural   causes,  exhibited  the  same 

of  A.  strike  against  the  horse  of  B.,  and  the  marks  of  deterioration,  was  held  to  be  inad- 

person  who  sees  It  demand  the  address  of  missible  without  proof  that  such  meadows 

the  owner,  the  address  given  by  a  person  in  were    similar    to   the   plaintiff's   meadow, 

the  carriage  is  admissible  in  evidence ;  but  Standlsh  ».  Washburn,  21  Pick.  237. 

a  statement  that  any  damages  done  will  be  '  Aldrich  v.  Pelham,  1  Gray,  610. 
paid  for,  is  not.    Beaumon  v.  Ellice,  4  Car.  & 
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up  too  extensive  a  field  of  inquiry.'  Where  the  highway  exhibited  the  same  features- 
for  a  considerahle  distance,  evidence  of  a  similar  accident  will  not  be  rejected  simply 
because  it  took  place  fifteen  or  twenty  feet  from  the  place  where  the  accident  hap- 
pened to  the  plaintiff.^  Evidence  that  another  person  had  fallen  through  the  same 
drawbridge  is  held  admissible  in  Illinois.'  In  like  manner,  for  the  purpose  of  show- 
ing that  the  culvert  on  which  the  accident  happened  was  defectively  constructed, 
and  that  the  town  had  knowledge  of  the  fact,  testimony  was  competent  that  the  cul- 
vert had  previously  given  way.* 

To  prove  the  habits  of  a  horse  driven  by  the  plaintiflT  at  the  time  of  the  accident, 
other  instances  in  which  the  horse  exhibited  the  particular  vice  are  admissible.*  It 
has  been  held  that  evidence  might  be  admitted  to  the  effect  that  the  horse  had  ex- 
hibited the  same  vices  six  months  afterwards,  if  accompanied  by  proper  instructions 
as  to  its  application.*  Where  it  was  a  material  question  whether  the  plaintiff's  horse, 
at  the  time  of  the  accident,  had  the  habit  of  shying,  it  has  been  held  that  the  defend- 
ants, after  introducing  evidence  of  his  shying  before,  might  also  prove  similar  instances- 
afterwards.' 

A  preamble  and  resolution  passed  by  the  City  Council  previous  to  the  accident  for 
which  the  suit  was  brought,  reciting  that,  owing  to  insuflScient  lights  and  protection 
to  the  approaches  of  several  bridges  in  the  city,  several  accidents  had  happened,  and 
appointing  a  committee  to  report  ^  plan  for  preventing  a  recurrence  thereof,  are 
admissible  as  showing  notice  to  the  city  authorities  of  the  insufficient  lights  provided. *^ 
In  Massachusetts  this  rule  of  evidence  is  denied.  It  is  there  held  that  a  report  of  a 
committee  duly  appointed  by  the  town,  that  a  certain  way  is  unsafe,  although  duly 
accepted  by  the  town,  is  not  evidence  against  the  town  in  an  action  for  injuries  arising 
from  an  alleged  defect  in  such  way.' 

Although  evidence  of  what  has  been  offered  or  done  by  the  other  party  to  the  con- 
troversy, by  way  of  attempts  at  compromise,  will  not,  in  general,  be  heard  to  affect  the 
merits  of  a  case,'"  yet  it  has  been  held  in  New  Hampshire  that  evidence  is  admissible  to- 
show  that  the  selectmen  of  the  town  had  paid  damages  to  the  owner  of  the  wagon  in 
which  the  plaintiff  was  riding  at  ttie  time  of  the  accident,''  or  to  another  passenger  in 
the  same  carriage.'^  But,  in  Massachusetts,  evidence  that  a  committee  of  selectmen 
had  been  appointed  to  investigate  the  accident,  who  reported  that  it  was  not  abso- 
lutely certain  that  the  town  was  liable  for  the  damages,  but  that  the  plaintiff  had  a 
just  and  equitable  claim  on  the  friends  of  humanity,  which  ought  not  to  pass  un- 

'  Sherman  v.  Kortright,  62  Barb.  267.  "  Coffin  v.  Plymouth,  49  N.  H.  173  (citing^ 
2  Bailey  v.  Trumbull,  31  Conn.  580.  Perkins  v.  Concord  R.  R.,  U  N.  H.  223). 
'  Chicago  V.  Powers,  42  III.  169.  12  Grimes  v.  Keene,  52  N.  H.  330.    "  The 
*  Willey  V.  Portsmouth,  35  N.  H.  303.  general  question  here    raised,"   said    the 
6  Whittier  v.  Franklin,  46  N.  H.  23.  court,  "  is  substantially  the  same  as  in  set- 
«  Chamberlain  v.  Enfield,  43  N.  H.  356.  tlement  cases,  where  the  settlement  of  the 
'  Todd  V.  Rowley,  8  Allen,  51.  person  is  in  question  under  whom  the  pau- 
«  Chicago  V.  Powers,  42  111.  169.  per  is  supposed  to  derive  a  settlement;  and 
'Collins    V.    Dorchester,    6    Cush.    396;  in  such  cases  it  is  well  settled  in  New  Hamp- 
Wheeler  v.  Framingham,  12  Cush.  287.  shire  and  elsewhere  that  it  is  competent  to 
'»  Bull.  N.  P.  236;  Marsh  v.  Gold,  2  Pick.  prove  that  the  town  sought  to  be  charged 
285 ;  Gerrish  v.  Sweetser,  4  Pick.  374 ;  San-  lor  support  ot  other  paupers  deriving  a  set- 
born  V.  Neilson,  4  N.  H.  508 ;  Hyde  v.  Stone,  tlement  under  the  same  person.    This  is  the 
7  Wend.  354;  Hartford  Bridge  Co.  v.  Gran-  doctrine  of  Hopkinton  v.  Springfield,  12  N. 
ger,  4  Conn.  142 ;  Fulton  v.  Hampton,  5  Conn.  H.  328 ;  Pittsfleld  v.  Barnstead,  40  N.  H.  4  95 ; 
417;  Delogny  v.  Eentoul,  2  Mart.  (La.)  175;  Canaan  v.  Hanover,  47  N.  H.  215;  Harpswell 
Hamblett  v.  Hamblett,  6  N.  H.  342 ;  ■\ValI.i(;e  ■„.  Phipsburg,  29  Me.  313." 
V.  Small,  1  Moo.  &  M.  446. 
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noticed,  and  which  recommended  that  a  subscription  be  taken  among  the  inhabitants 
of  the  town  for  his  benefit,  which  report  was  accepted  by  the  town,  was  held  not 
admissible,  because  it  was  in  the  nature  of  an  offer  to  compromise.^ 

In  an  action  for  damages  growing  out  of  the  death  of  a  foot-passenger  who  had 
fallen  into  a  basin  of  water  over  which  the  highway  crossed,  it  was  held  admissible 
to  prove  the  noxious  character  of  the  water,  in  order  to  show  that,  by  reason  of  its 
condition,  the  danger  to  a  person  falling  into  it  would  be  increased.^  On  the  question 
of  reasonable  care,  the  defendants  cannot  be  allowed  to  prove  that  the  condition  of  the 
highway  was  worse  in  some  other  places,  and  especially  outside  of  the  village  bounds.^ 
"Where  the  action  was  for  an  injury  alleged  to  have  been  sustained  by  falling  over  an 
obstruction  in  the  night-time,  where  the  city  had  negligently  left  the  street-lamp 
unlighted,  evidence  touching  the  location  and  lighting  of  the  city  lamps  in  the  vicinity 
of  the  obstruction,  at  the  time  of  the  accident,  was  of  course  admissible.*  Where 
the  witness  for  the  defendants  had  testified  that  a  horse  of  the  plaintiff  was  driven  at 
the  rate  of  ten  miles  an  hour  for  the  whole  of  the  forty  rods  next  before  reaching  the 
place  of  the  accident,  but  a  witness  familiar  with  the  horse  had  testified,  for  the  plain- 
tiff, that  the  usual  gait  of  the  horse  was  not  more  than  five  or  six  miles  an  hour,  it 
was  held  that,  to  support  their  defence  and  corroborate  their  witness,  as  well  as  to 
contradict  the  witness  for  the  plaintiff,  the  defendants  might  show  by  another  wit- 
ness that  the  plaintiff  was  driving  at  the  rate  of  speed  to  which  their  first  witness  had 
testified,  and  that  the  exclusion  of  such  testimony  was  error.*  Evidence  that  the 
town,  after  the  accident,  removed  the  obstruction  which  produced  it,  though  inad- 
missible on  the  question  of  negligence,*  is  admissible  to  show  that  the  town  had 
authority  to  remove  it  before  the  accident.'  Evidence  of  subsequent  repairs  is 
admissible  as  a  circumstance  tending  to  show  a  previous  recognition  and  adoption  of 
the  street  as  a  highway.'  In  order  to  account  for  the  violence  of  his  horse,  the  plain- 
tiff may  show  that,  near  the  place  where  the  injury  occurred,  there  was  in  the  road 
another  defect,  which  he  had  just  passed,  though  without  injury.'  Evidence  that  the 
obstruction  which  caused  the  injury  was  on  the  highway  the  day  before  the  accident, 
but  had  been  removed  at  night,  has  been  held  inadmissible  for  the  purpose  of  show- 
ing that  the  town  had  notice  of  the  obstruction.'"  The  fact  that  an  adjacent  pro- 
prietor piled  timbers  on  two  sticks  which  lay  embedded  in  the  ground,  projecting 
towards  the  travelled  part  of  the  highway,  has  been  held  evidence  to  charge  him  in 
an  action  against  him  by  the  town  to  recover  damages  which  the  town  had  been 
compelled  to  pay  on  account  of  the  obstruction  being  in  the  highway."  After  several 
physicians  had  testified  that,  in  their  opinion,  the  plaintiff  ought  to  have  kept  quiet 
after  receiving  the  injury,  the  plaintiff  was  permitted  to  prove  that  he  had  been 
advised  by  a  practising  physician  in  good  standing  that  he  might  pursue  his  profes- 
sional labors  to  a  moderate  extent."  Where  the  injury  was  alleged  to  have  been 
caused  by  reason  of  the  highway  being  of  insufficient  width,  and  also  by  reason  of 
other  defects  in  the  highway,  it  was  held  that  the  plaintiff  might  introduce  evidence 
of  its  width  nine  months  after  the  injury,  in  connection  with  evidence  that  the  width 
had  not  been  changed.^'    Witnesses  may  testify  as  to  the  particular  circumstances 

1  Dudley  v.  Weston,  1  Mete.  477.  '  Manderschid  v.  Dubnque,  29  Iowa,  73; 

2  Chicago  r.  Gallagher,  44  111.  295.  ».  c,  4  Amer.  196;  Folsom  v.  DnderhilJ,  36 

3  Hyatt  V.  Rondoiit,  44  Barb.  385.  Vt.  580. 

*  Indianapolis  r.  Gaston,  58  Ind.  224.  '  Verrill  v.  Minot,  31  Me.  299. 

5  Stone  i>.  Hiibbardston,  100  Jlass.  49.  i"  Donaldson  v.  Boston,  16  Gray,  508. 

»  Dougan    u.  Champlain   Transp.  Co.,  56  "  Stoughton  t>.  Porter,  13  Allen,  191. 

jf.  y.  1.  "  Gilman  v.  Deeilield,  15  Gray,  577. 

I  Sewell  V.  echoes  Co.,  11  Hun,  626.  "  Brooks  ».  Petersham,  IB  Gray,  181. 
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which  called  their  attention  to  the  defect,  —as,  that  the  wheels  of  their  vehicles  ran 
into  it,  or  their  horses  shied  at  it.'  Where  the  question  was  as  to  the  depth  of  a 
ridge  of  snow  which  had  been  deposited  on  the  sidewalk  in  ploughing  out  the  snow 
from  a  street-railway  track,  it  was  not  competent  to  prove  the  depth  of  the  snow  in 
the  neighboring  woods  on  the  same  day.-  "Where  the  evidence  is  conflicting  as  to 
the  cause  of  the  accident  and  the  character  of  the  horse  which  the  plaintiff  was 
driving  at  the  time,  evidence  of  the  character  and  habits  of  the  horse,  as  well  after  as 
before  the  accident,  was  admissible.'  Evidence  that  the  plaintiff  was  commonly  a 
careful  and  skilful  driver  is  not  admissible  to  show  that  when  the  accident  occurred 
he  was  in  the  exercise  of  due  care.*  The  principle  is,  that  the  question  whether  a 
person  was  at  a  given  time  in  the  exercise  of  due  care  is  to  be  resolved  upon  evidence 
of  what  took  place  at  the  time,  and  not  upon  evidence  of  the  general  character  he 
may  sustain.^  In  an  action  by  a  husband  and  wife  for  an  injury  to  the  wife  from  a 
defect  in  a  plank  sidewalk  of  the  highway,  she  testified  that  she  was  travelling  on  the 
sidewalk  in  the  evening,  when  she  stepped  into  a  certain  hole  between  the  planks  of 
the  sidewalk,  and  was  injured.  It  was  held  competent  for  the  husband  to  testify, 
afterward,  that  there  were  other  holes  in  the  planks  in  that  vicinity,  in  order  to  show 
that  they  were  the  defects  which  caused  the  injury,  and  that  she  was  mistaken  in  her 
location  of  the  defective  place ;  or  else  to  show  that,  there  being  other  holes  near  each 
other,  it  was  impossible,  on  account  of  the  darkness,  for  her  to  tell  which  of  them 
caused  it.* 

Eoidence  for  the  defendant  that  there  were  a  great  number  of  bridges  in  the  city 
that  were  built  higher  than  the  street,  and  that  nearly  all  of  the  approaches  to  these 
bridges  were  raised,  was  properly  rejected  as  irrelevant.'  "Where  the  action  was  to 
recover  damages  for  an  injury  sustained  on  that  part  of  the  highway  between  the 
carriage-way  and  the  sidewalk,  evidence  that  in  other  towns  and  cities  inequalities  of 
the  surface  of  that  part  of  the  highway  were  of  common  occurrence,  was  held 
admissible  as  bearing  on  the  question  of  ordinary  care;  but  evidence  that  such 
inequalities  were  not  deemed  to  be  a  portion  of  the  highway  required  to  be  reduced 
to  a  level,  and  to  be  kept  in  repair  for  the  use  of  passengers,  was  held  inadmissible.' 
"Where  the  alleged  defect  consisted  in  a  gutter  running  obliquely  across  the  highway, 
it  was  held  competent  for  the  defendants  to  show,  upon  the  question  of  ordinary  care, 
that  a  great  many  gutters,  equally  deep,  crossed  the  highways  in  the  same  manner  in 
the  same  town,  and  in  other  towns  near  by.'  But  where  the  accident  was  in  conse- 
quence of  a  drain  being  left  uncovered  in  the  highway,  evidence  that  it  was  usual  for 
towns  in  that  county  to  leave  drains  uncovered  was  inadmissible,  unless  there  was 
evidence  that  the  plaintiff  knew  of  such  a  practice,  although  she  had  very  often 
passed  by  the  place  where  the  accident  happened.'"  "Where  the  injury  was  occasioned 
by  the  plaintiff  slipping  from  a  plank  projecting  above  a  gravel  sidewalk,  the  defend- 
ants introduced  evidence  that,  from  the  time  of  the  accident  to  a  day  ten  months 
later,  the  plank  remained  in  exactly  the  same  position ;  that  on  that  day  it  was  taken 
up  to  measure  its  thickness ;  and  that  in  putting  it  down  again  it  was  left  half  an  inch 

1  Tomlinson  v.  Derby,  43  Conn.  562.  «  Ghenn  v.  Provincetown,  105  Mass.  313. 

2  Brooks  V.  Acton,  117  Mass.  204.  '  Perkins   v.   Fond  du  Lac,  34  Wis.  435. 
'  Maggi  V.  Outts,  123  Mass.  535.    Compare       Compare  Hubbard  v.  Concord,  35  N.  H.  52; 

Todd  II.  Rowley,  8  Allen,  51.  Timra  v.  Bear,  29  Wis.  256. 

«  McDonald  v.  Savoy,  110  Mass.  49.  a  Raymond  v.  Lowell,  6  Cush.  524. 

5  Tenney  v.  Tuttle,  1  Allen,  185;  Gahagan  »  Packard  ».  New  Bedford,  9  Allen,  200. 

V.  Boston,  etc.,  R.  Co.,  1  Allen,  1S7,  denying  w  Hinkley  w.  Barnstable,  109  Mass.  126. 
the  contrary  remark  in  Adams  v.  Carlisle,  21 
Pick.  146. 
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higher  than  when  taken  up.  They  then  offered  evidence  of  accurate  measurements 
of  its  height,  taken  afterwards  on  the  same  day.  It  was  held  that  this  evidence  was 
properly  excluded.'  On  the  question  whether  the  highway  surveyor  has  used  due 
diligence  in  repairing  the  highway  after  a  sudden  thaw,  it  has  heen  held  admissible 
for  a  town  to  show  the  condition  of  the  roads  at  the  time,  the  number  of  miles  of 
road  the  town  had  to  keep  in  repair,  and  the  number  of  inhabitants  in  the  town.^ 
Under  the  circumstances  of  one  case.  It  was  held  proper  to  reject  evidence  to  the 
effect  that,  owing  to  the  topographical  character  of  the  region,  it  was  customary  and 
necessary,  for  the  most  part,  to  construct  highways  on  the  hillsides,  as  the  one  in 
question  was  constructed.'  Where  the  action  was  for  an  injury  caused  by  snow  and 
ice  on  the  sidewalk,  and  a  witness  of  the  plaintiff  had  described  the  condition  of  the 
sidewalk,  it  was  held  that  he  might  be  asked,  on  cross-examination,  whether  snow  and 
ice  had  not  heen  removed  from  the  sidewalk  as  well  as  could  be  conveniently  done  by 
a  man  with  a  shovel.*  Where  the  injury  was  caused  by  an  alleged  defect  in  the  con- 
struction of  the  highway,  it  is  not  erroneous  to  permit  the  defendant  to  prove  that  he 
consulted  several  persons,  who  approved  of  the  way  in  which  the  road  had  been  built.* 
(3.)  Remedy  by  Indictment. — The  remedy  at  common  law  for  the  non-repair  of 
highways  and  bridges,  reaching  back  to  the  earliest  precedents,  has  been  a  public 
prosecution  by  indictment,  generally  against  the  parish  in  case  of  highways,  and 
against  the  county  in  case  of  bridges,  but  equally  against  any  person  or  corporation 
bound  to  repair.^  The  form  of  judgment  appears  to  have  been  that  a  certain  sum, 
found  necessary  to  make  the  reparation  for  which  the  indictment  was  returned,  levt- 
tur  et  extrahatur?  In  nearly  all  these  cases,  the  question  in  dispute  was  whether  the 
indicted  parish,  county,  corporation,  or  person  was  bound  to  make  the  reparation  in 
question,  or  whether  the  duty  lay  somewhere  else.'  The  general  rule  was,  that 
a  parish  was  bound  of  common  right  to  repair  the  highways  within  its  limits;" 
but  it  might  also  be  bound  by  prescription  to  repair  the  highways  of  another  par- 

»  George  v.  Haverhill,  110  Mass.  506.  Maine  and  New  Hampshire,  towns  are  like- 

2  Spear  v.  Lowell,  47  Vt.  693.  wise  amenable  to  a  proceeding  by  vnforma- 

3  Kenworthy  v.  Ironton,  41  Wis.  647.  tion  for  not  opening  and  repairing  highways. 
*  O'Neill  V.  Lowell,  6  Allen,  110.  The  State  v.  Kittery,  5  Me.  234;  The  State  v. 
<•  Chicago  V.  Powers,  43  111.  169.  Eaymond,  27  N.  H.  388;  The  State  w.  Con- 
«  The  People  v.  Cooper,  6  Hill,  516;  Bex  v.  cord,  20  N.  H.  293.    A  statute  of  Maine  gave 

Skinner,5  Esp.  219;  Austin's  Case, Vent.183;  an  indictment  to  recover  a  forfeiture  of  not 
anU,  p.  559;  Hex  v.  West  Biding  of  York-  exceeding  $1,000,  where  a  person  was  killed 
shire,  2  H.  Black.  685;  s.  c.,5  Burr.  2595;  2  by  a  defect  in  a  highway.  The  State  ».  Ban- 
East,  342;  2  Inst.  201,  700;  Com.  Dig.,  tit.  gor,  30  Me.  341. 
"  Chimin,"  B,  1 ;  Bex  v.  Nottingham,  2  Lev.  '  Bex  v.  Kagley,  12  Modern,  409. 
112;  The  State  ».  Barksdale,5  Humph.  1.04;  "The  Commonwealth  «.  Charlestown,  1 
The  State  i;.  Murfreesboro,  11  Humph.  217;  Pick.  180,  where  it  w.is  held  that  a  town  was 
The  State  v.  Loudon,  3  Head,  263;  Davis  v.  not  indictable  for  failing  to  repair  a  bridge 
Bangor,  42  Me.  522;  The  State  i>.  Gorham,  37  which  has  been  laid  out  without  lawful  au- 
Me.  451 ;  The  Commonwealth  v.  Springflcld,  thority,  and  so  as  to  obstruct  a  navigable 
7  Mass.  9 ;  The  Commonwealth  v.  Petersham,  water. 

4  Pick.  119 ;  The  State  v.  VVhitingham,  7  Vt.  '  Austin's  Case,  Vent.  183 ;  Bex  v.  Eaglcy, 

391;  The  State  o.  Fletcher,  13  Vt.  124;  The  12  Modern, 409;  Rex  «.  Great  Broughton,  5 

State  ».AIburgh,  23  Vt.  262;  The  State  u.Frye-  Burr.  2700;  Rex  v.  Sheffield,  2  Term  Rep.  106; 

burg,  15  Me.  405;  The  State  v.  Strong,  25  Me.  Bex  v.  Leake,  5  Barn.  &  Adol.  469;  s.  c,  2 

297;  ThcStateu.  Milo,32Me.57;  The  State ».  Nev.  &  M.  583;  Rex  v.  Edmonton,  1   Moo. 

Dover,  ION.  H.  394;  The  State  r. Gilmanton,  &  It.  24;  Kcgina  t'.  Brightsidc  Biorlo.v,  13 

14  N.  H.  467;  The  State  v.  Canterbury,  2S  N.  Q.  B.  9,33;  s.  c,  4  New  Scss.  Ciis.  47;  14  Jur. 

H.  195;  The  State  v.  Northumberland,  44  N.  174;  Rcgina  r.  Midvillc,  4  Q.  U.  240;  s.  c,  3 

H.  628;  The  State  v.  Cumberland, 6  R.  I.  406;  Gale  &  Day.  522;  Bex  v.  Ilatllcld,  4  IS.irn.  & 

The  State  v.  Cumberland,  7  R.  I.  75.     In  Aid.  73. 
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ish ; '  and  townships  and  counties  might  he  liable  to  repair  by  prescription.  The  charge 
of  repairing  a  bridge  fell  upon  the  county,  in  default  of  a  usage  or  custom  making  it 
a  charge  upon  a  smaller  subdivision  of  territory;  and  so  of  a  parish  in  respect  of  a 
charge  of  repairing  a  highway.^  Thus,  the  duty  of  repairing  a  highway  might  rest 
by  prescription  on  the  inhabitants  of  a  particular  district  within  the  parish,  in  which 
case  an  indictment  would  not  lie  against  the  parish.'  Evidence  of  reputation  was  not 
admissible  to  show  a  liability  in  the  occupiers  of  land  to  repair  a  Toairatione  tenuroB. 
An  indictment  founded  on  a  liability  to  repair  ratione  tenuroB  could  not  be  sustained 
where  it  appeared  that  the  tenement  on  which  the  liability  was  charged  originated 
within  the  time  of  legal  memory.*  The  inhabitants  of  a  township  were  bound  to 
repair  a  turnpilie  within  its  limits,  although  the  turnpilie  was  in  charge  of  trustees, 
who  took  tolls  for  Its  use,  which  were  devoted  to  the  same  purpose ;  for  the  tolls 
were  but  an  auxiliary  fund.^  Where  a  pariah  was  situate  partly  in  one  county  and 
partly  in  another,  and  a  highway  lying  in  one  part  only  was  out  of  repair,  an  indict- 
ment against  that  part  only  of  the  parish  was  held  bad ;  the  indictment  should  have 
been  preferred  against  the  whole  parish."  Where  a  part  of  the  road  which  approached 
a  sea-shore  had  been  destroyed  by  the  encroachments  of  the  sea,  it  was  held  that 
there  was  no  obligation  on  the  part  of  the  inhabitants  to  provide  an  available  car- 
riage-road down  to  the  beach.'  A  liability  to  repair  a  particular  highway  may  be 
proved  by  an  assumption  of  the  duty  to  repair,  and  the  making  of  repairs  from  time 
immemorial.*  A  declaration  made  by  the  town  council  that  a  portion  of  the  highway, 
including  a  bridge,  has  ceased  to  be  useful  to  the  public,  is  not  conclusive  of  that 
fact  on  an  indictment  for  failing  to  keep  the  same  in  repair.'  An  indictment  against 
a  township  for  not  repairing  a  highway  is  not  bad  in  law  if  it  aver  a  custom  for  the 
township  to  repair  all  public  highways  within  the  town,  not  adding  the  words,  "which, 
but  for  such  custom,  would  be  reparable  by  the  parish  at  large."  '"  In  Massachusetts, 
the  duty  of  repairing  highways  is  enjoined  on  towns  by  public  statutes,  and  therefore 
an  indictment  must  conclude  contra  formam  statuti,  or  it  will  be  quashed. '^  If  the 
obstruction  which  occasioned  the  prosecution  has  ceased  to  exist  at  the  time  of  the 
trial,  so  that  no  expenditure  upon  the  road  is  necessary,  still  the  town  will  not  be 
excused  from  the  payment  of  a  nominal  fine  and  costs. i* 

1  Rex  V.  Kagley,  12  Modern,  409 ;  Begina  v.  boundary  between  them.    Rex  v.  Landnlph, 

Asliby  FolviUe,  L.  R.  1  Q.  B.  213 ;  s.c,  12  Jur.  1  Moo.  &  B.  393 ;  aTite,  p.  795. 

(N.  s.)  520 ;  35  L.  J.  (Mag.  Cas.)  154.    But  a  '  Bex  v.  Eodesfleld,  1  Bam.  &  Aid.  348. 

plea  that  another  parish  was  bound  to  re-  '  Ibid. 

pair  was  bad  unless  it  showed  upon  what  *  Bex  v.  Hayman,  1  Moo.  &  M.  401.    Facts 
consideration  the  law  cast  the  duty  upon  it.  on  which  the  liability  to  repair  ratione  ten- 
Eex  ji.  St.  Giles,  6  Mau.  &  Sel.  260.    So,  a  pre-  «'"'«  was  adjudged  to  have  ceased.    Begina 
sentmcnt  against  a  smaller  district  than  a  v.  Bamber,  5  Q.  B,  278;  s.  o.,  Dav.  &  M.  367*  8 
parish  for  non-repair  must  state  expressly  Jur.  309;  13  L.  J.  (Mag.  Cas.)  13. 
how  they  came  to  be  bound  to  repair.    Bex  '  jjex  v.  Netherthong,  2  Bam.  &  Aid.  179. 
V.  Penderryn,   2   Term    Rep.    513 ;    Bex  v.  «  Bex  v.  Cliiton,  5  Term  Bep.  498.    Com- 
Great  Broughton,  5  Burr,  2700.    Under  an  pare  Kex  v.  Weston,  4  Burr.  2507. 
indictment  lor  not  repairing  a  highway,  a  '  Begina  v.  Hornsea,  Dears.  C.  C.  291  •  ». 
parish  could  not  be  convicted  ol  not  rebuild-  c,  18  Jur.  315 ;  23  L.  J.  (Mag.  Cas.)  69.    Com- 
ing a  sea-wall.    Begina  i'.  Paul,  2  Moo.  &  E.  pare  Eegina  v.  Colling,  2  Cox  C.  0.  184. 
307.    So,  an  indictment  would  not  lie  against  «  The  State  v.  Cumberland,  6  B.  I.  496. 
a  district,  called  an  extra -parochial  hamlet,  »  The  State  v.  Cumberland  7  B.  I.  75. 
for  not  repairing  a  public  highway  within  lo  Regina  v.  Heage,  2  Q.  B.  128 ;  s.  c.,1  Gale 
the    same,  without   alleging  some    special  &  Dav.  548;  6  Jur.  367. 

ground   ol   liability.    Eex   v.    Kingmore,   3  "  The    Commonwealth    v.    Springfield,   7 

Dow.  &  E.  398.    Where  two  parishes  are  sep-  Mass.  9. 

arated  by  a  river,  the  medmm  filum  is  the  12  The  State  v.  Fryeburg,  15  Me.  405. 
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1.  non-liability  of  public  opficees  acting  gea.tcjitously 
and  in  good  faith. 

Sutton  v.  Claeke.* 


In  the  Court  of  Common  Fleas,  1815. 

The  Eight  Hon.  Sir  Vicabt  Gibbs,  Kt,  Lord  Chief  Justice. 
Hon.  Jon-f  Heath,  Esq., 

"    Sir  Alan  Chambrb,  Kt., 

"    Sir  Robert  Dallas,  Kt., 

"    Sir  James  Allen  Park,  Kt., 

"    Charles  Abbott,  Esq., 

"    Sir  James  Burrouqh,  Kt., 

1.  Non-liability  of  Public  Officers  acting  gratuitously  and  in  Oaod  Faith.  —  One 
who,  in  the  exercise  of  a  public  function,  without  emolument,  whicli  he  is  compellable 
to  execute,  without  malice,  and  according  to  his  best  skill  and  diligence,  and  obtaining 


Justices. 


'  Eeportcd  6  Taun.  29. 
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the  best  information  he  can,  does  an  act  which  occasions  consequential  damage  to- 
another,  is  not  liable  to  an  action  for  such  damage,  although  the  act  is  of  such  a  natore- 
that,  if  done  by  a  private  individual,  it  would  have  been  actionable. 
2.  Illustration  —  Damages  to  Land  in  Conseoiuence  of  Public  ImproTement.  —  The 
trustees  of  a  turnpilce  road,  empowered  to  make  watercourses  to  prevent  the  road  from 
being  ovei*flo\ved,  directed  their  surveyor  to  present  a  plan  for  carrying  off  the  water 
of  au  adjacent  brook;  he  recommended,  and  on  that  recommendation  they  adopted, 
and  caused  him  to  make,  a  wide  channel  from  the  road,  gradually  narrowing,  and  con- 
ducting: the  water  into  the  ordinary  fence-ditches  of  the  plaintiff's  land,  which  were 
insufficient  to  discharge  it,  and  his  land  was  consequently  overflowed.  Meld,  that  no 
action  lay  against  the  chairman  of  the  trustees,  who  signed  the  order  for  cutting  this, 
trench. 

This  was  an  action  upon  the  case.  The  cause  was  tried  at  the  War- 
wick Summer  Assizes,  England,  before  Chambre,  J.  The  case  was,  that 
the  defendant  was  one  of  the  trustees  under  a  turnpike  act,  and  chair- 
man of  their  meetings.  A  road  in  the  county  of  Northampton,  which 
led  from  Weedon  towards  Lutterworth,  was  subject,  after  heavy  rains, 
to  be  flooded  by  the  water  of  an  adjacent  brook.  The  trustees,  at  a 
meeting  at  which  the  defendant  presided,  ordered  a  surveyor  to  examine 
the  spot  and  prepare  a  plan  for  rectifying  this  mischief,  who  accord- 
ingly, at  a  subsequent  meeting,  made  his  report,  and  produced  a  plan, 
which  the  defendant,  as  chairman,  and  six  other  commissioners  adopted, 
and  which  was  accordingly  executed  in  May,  1812,  whereby  a  cut  nine- 
feet  wide  and  two  or  three  deep  was  made  from  the  road  through  the 
close  of  a  Mr.  Satchell,  in  Northatnptonshire.  In  its  progress  through 
the  four  next  closes  it  was  narrowed  to  five  feet,  and  it  terminated  in 
an  old  fence-ditch,  which  was  not  at  all  widened,  and  which  discharged 
itself  into  the  fence-ditch  of  the  plaintiff's  closes,  the  width  whereof 
was  three  feet  only.  Through  this  cut  was  turned,  first  the  whole,  but 
afterwards,  in  consequence  of  the  plaintiff's  remonstrances,  one-half 
only  of  the  water  of  the  brook,  the  whole  of  which  had  for  fifty  years 
preceding  discharged  itself  by  another  course.  The  plaintiff's  ditch 
not  being  of  dimensions  adapted  to  carry  off  so  large  a  body  of  water 
as  now  passed  into  it  by  the  new  course,  the  water,  after  heavy  rains, 
overflowed  it  and  stagnated  on  the  plaintiff 's  land,  situate  in  the  county 
of  Warwick,  and  damaged  his  crops.  The  first  injury  was  perceived 
in  October,  1812,  within  six  months  after  the  cutting  of  the  trench; 
whereupon  the  plaintiff  had  made  several  applications  to  the  defendant, 
individually,  to  remedy  the  mischief,  but  had  never  applied  to  the  com- 
missioners collected  at  any  meeting,  where  alone  they  were  authorized 
to  act.  In  May  preceding  the  trial,  the  land  was  again  overflowed, 
and  the  plaintiff's  crops  materially  injured;  whereupon  the  present 
action  was  brought.  No  improper  motive  was  imputed  to  the  defendant, 
and  the  plaintiff  himself  produced   evidence   of    declarations   of    the- 
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defendant  that  -when  he  ordered  the  work  he  did  not  foresee  the  inju- 
rious effect.  Three  objections  were  made  by  the  defendant:  1.  That 
the  act  of  the  defendant  of  which  the  plaintiff  complained  was  the 
making  of  the  new  cut,  and  that  the  action,  not  being  brought  within 
six  months  after  it  was  made,  was  now  out  of  time ;  to  which  it  was. 
answered,  that  every  continuance  of  the  nuisance  was  a  new  cause  of 
action,  and  that  the  suit  was  commenced  within  six  months  after  the 
last  injury  sustained.  2.  That  the  action  could  not  be  maintained 
against  a  single  trustee,  but  that  all  ought  to  have  been  joined  who 
concurred  in  making  the  order.  3.  That,  the  act  complained  of  being 
an  act  done  by  defendant  within  the  scope  of  his  power  as  commis- 
sioner, and  no  malicious  motive  being  either  alleged  or  proved,  the  action 
could  not  be  maintained.  Chambre,  J.,  was  of  opinion  that  there  was 
no  objection  to  the  form  of  the  action  for  want  of  parties ;  that  the 
clause  above  stated  for  making  compensation  was  not  applicable  to- 
this  case,  but  only  to  the  case  of  land  taken  for  making  roads.  The 
act  gave  the  commissioners  a  general  and  unlimited  discretion  to  make 
watercourses  through  any  lands  or  grounds  for  the  purpose  of  turning 
water  from  the  roads,  making  satisfaction  to  the  occupiers ;  and  the 
commissioners,  and  the  defendant  as  one  of  them,  had  done  no  more 
than  they  were  authorized  by  the  statute  to  do.  And  it  appeared  that 
the  trustees  had  acted  under  the  advice  and  according  to  a  plan  given 
them  by  a  surveyor,  and  were  actuated  by  no  improper  motive.  The 
action,  therefore,  could  not  be  maintained.  The  plaintiff  ought  to  have 
applied  for,  and  might  perhaps  have  obtained  from  the  commissioners, 
under  the  discretion  which  they  possessed,  a  satisfaction.  That  satis- 
faction could  not  be  made  in  the  first  instance,  because  the  effect  was- 
not  foreseen.  Possibly  the  Court  of  King's  Bench,  on  application, 
would  have  granted  a  mandamus  to  the  commissioners  to  compel  them 
to  make  a  compensation,  if  they  had  refused  otherwise  to  do  it.  He 
permitted  the  cause,  however,  to  proceed,  and  the  jury  found  a  verdict 
for  the  plaintiff,  upon  the  injury  last  sustained,  for  £10,  with  liberty  to- 
the  defendant  to  move  to  set  it  aside  upon  the  objections  above  stated, 
and  such  others  as  might  arise  upon  the  matter  of  law. 

Accordingly,  Lens,  Serjt.,  in  Michaelmus  Term,  1814,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit  upon  the  grounds  above 
mentioned,  and  upon  the  further  grounds  that  the  act  complained  of — 
the  cutting  of  the  trench  —  was  committed  in  the  county  of  Northampton, 
whereas  the  action  was  brought  in  the  county  of  Warwick,  and  was- 
therefoi'e,  by  this  statute,  not  maintainable ;  and  that  if  the  time  of 
limitation  was  to  be  measured  from  the  cutting  of  the  trench,  yet  at 
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least  it  was  to  be  computed  from  the  date  of  the  first  damage  actually 
sustained  in  consequence  of  the  cutting,  whereas  the  action  was  not 
brought  within  six  months  from  that  date.  Upon  the  third  and  prin- 
cipal objection  he  cited  The  Governor  and  Company  of  the  British 
Cast-Plate  Manufacturers  v.  Meredith.'^  [Upon  the  objection  that  the 
other  commissioners  were  not  joined  in  the  action,  the  court  intimated 
that  the  rule  was  universal,  in  actions  founded  on  a  tort,  that  every  tort- 
feasor may  be  sued  singly.]  The  objection  to  the  venue  was,  upon  the 
argument,  abandoned. 

Shepherd,  Solicitor-General,  and  Vatighan  and  Copley,  Serjts.,  showed 
cause  against  this  rule;  Lens  and  Fell,  Serjts.,  contra. 

Cur.  adv.  vult. 

GiBBS,  C.  J.,  delivered  the  opinion  of  the  court.  —  This  is  an  action 
brought  by  the  plaintiff  against  one  of  several  trustees  under  a  turn- 
pike act,  who  had  joined  in  an  order  made  by  the  trustees  for  cutting 
a  drain  through  certain  lands,  the  consequence  of  which  drain  was, 
though  not  foreseen  at  the  time  of  making  it,  that  considerable  dam- 
age was  done  to  the  plaintiff's  estate.  The  trustees,  who  were 
guilty  of  no  excess  of  jurisdiction,  informed  themselves  as  well  as  they 
could,  by  the  opinion  of  their  surveyor,  how  this  might  be  done  without 
injury  to  the  surrounding  grounds.  No  imputation  of  negligence  rests 
on  them,  and  they  did  the  act  in  the  manner  which,  according  to  the 
best  information  they  could  obtain,  was  the  best  mode.  Nevertheless, 
it  did  produce  this  consequence.  By  the  statute,  no  action  can  be 
brought  unless  within  six  months  next  after  the  doing  the  matter  or 
thing  for  which  such  action  shall  be  brought.  This  trench  was  cut 
more  than  six  months  before  the  action,  and  the  first  injury  felt  by  the 
plaintiff  occurred  more  than  six  months  before  the  action  ;  but  another 
injury  was  afterwards  sustained,  for  which,  within  six  months  after,  this 
action  is  brought.  Three  answers  are  attempted  to  be  given  to  the  plain- 
tiff's demand:  First,  that  the  other  trustees  ought  to  have  been  joined. 
On  that  point,  and  supposing  that  to  be  the  only  objection,  it  is  clear 
that  the  action  is  maintainable.  Another  objection  is,  that  the  defend- 
ant was  a  trustee  under  an  act  of  ParUament,  executing  duties  imposed 
on  him  by  the  act,  and  deriving  no  emolument  from  what  he  did,  acting 
to  the  best  of  his  skill  and  judgment  at  the  time,  taking  the  best  advice, 
and  doing  only  that  which  it  was  his  duty  to  do ;  and  that,  if  such  was 
his  conduct,  he  was  not  answerable  for  the  subsequent  consequences. 
Upon  the  discussion  of  this  point  two  cases  were  cited,  one  of  which  is 
supposed  to  be  a  clear  authority  for  the  plaintiff,  and  the  other,  it  is 

1  i  Term  Rep.  794. 
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contended  on  the  other  side,  is  an  equally  clear  authority  for  the  de- 
fendant. The  first  is  the  case  of  Leader  v.  Moxon.^  That  was  an  action 
against  commissioners  for  so  raising  the  pavement  as  to  obstruct  the 
plaintiff's  doors  and  windows.  The  commissioners  did  not  exceed  their 
jurisdiction,  and  were  exercising  powers  given  them  by  an  act  of  Par- 
liament ;  but  the  court  thought  they  were  acting  in  a  most  tyrannical 
and  oppressive  manner,  and  that  though  they  had  a  right  to  pave,  and 
perhaps  to  raise,  the  street,  they  had  acted  so  arbitrarily  that  they  were 
answerable.  With  that  judgment  this  court  entirely  agrees.  If  com- 
missioners, acting  within  their  jurisdiction,  act  wantonly  and  oppres- 
sively, they  are  responsible  to  any  individual  for  the  injury  they  do 
him.  There,  the  injury  might  have  been  avoided  by  doing  the  act  in  a 
different  way ;  here,  the  commissioners,  at  the  time  of  doing  the  act, 
took  every  precaution  to  prevent  injury  to  the  surrounding  land.  The 
other  case  is  that  of  The  Plate  Manufacturers  v.  Meredith.^  Commis- 
sioners were  directed  to  pave,  repair,  raise,  sink,  or  alter,  and  render 
secure  a  very  abrupt  and  dangerous  place  in  the  road,  and  they  had,  in 
so  doing,  raised  the  ground  opposite  to  the  gateway  of  the  plaintiffs,  so 
that  they  could  not  enter  the  gateway.  The  commissioners  were 
directed  by  the  act  to  make  this  a  gradual  descent,  and  the  case  re- 
served stated  that  it  could  only  be  done  by  making  it  a  regular  inclined 
plane  from  the  top  to  the  bottom,  which  they  had  done.  The  act, 
therefore,  which  prescribed  what  should  be  done,  in  effect  prescribed 
the  manner  of  doing  it,  because  there  was  no  other  manner ;  that,  there- 
fore, does  not  come  up  to  the  defendant's  case ;  here,  the  act  prescribes 
what  shall  be  done,  but  not  the  manner  of  doing  it.  This  case,  there- 
fore, is  to  be  determined  on  principle  alone ;  and,  upon  principle,  we  are 
of  opinion  that  the  defendant  is  not  answerable  in  this  action.  This 
case  is  perfectly  unlike  that  of  an  individual  who,  for  his  own  benefit, 
makes  an  improvement  on  his  own  land,  according  to  his  best  skill  and 
diligence,  and  not  foreseeing  it  will  produce  any  injury  to  his  neighbor; 
if  he  thereby  unwittingly  injure  his  neighbor,  he  is  answerable.  The 
resemblance  fails  in  the  most  important  point  of  comparison,  —  that  his 
act  is  not  done  for  a  public  purpose,  but  for  private  emolument.  Here, 
the  defendant  is  not  a  volunteer ;  he  executes  a  duty  imposed  on  him 
by  the  legislature,  which  he  is  bound  to  execute.  He  exercises  his  best 
skill,  diligence,  and  caution  in  the  execution  of  it,  and  we  are  of  opinion 
that  he  is  not  liable  for  an  injury  which  he  did  not  only  not  foresee,  but 
could  not  foresee.     He  has  done  all  that  was  incumbent  on  him,  having 

1  2  H.  Black.  92i;  s.  c,  3  Wils.  461.  »  4  Term.  Kep.  794. 
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used  his  best  skill  and  diligence.  Another  point  was  made  on  the  lim- 
itation of  the  time ;  but,  having  disposed  of  the  case  in  favor  of  the 
defendant,  and  decided  that  there  must  be  a  nonsuit  upon  the  second 
point,  it  is  unnecessary  for  us  to  decide  on  the  other. 

RvXe  absolute. 


2.  LIABILITY  OP  A  SALARIED  PUBLIC  MINISTERIAL  OFFICER  FOR 
ACTS    OF   MISFEASANCE. 

NOWELL     V.  WkIGHT.* 

Supreme  Judicial  Court  of  Massachusetts,  November,  1861, 

Hon.  Geobgk  T.  Bigblow,  C^ef  Jttstiee. 
"     Charlbs  a.  Dkwet, 
"     Thskon  Mktcalf, 
"     Flint  Meeeick:, 
"     Ebenbzee  R.  Hoab, 
"    KEtiBBN  A.  Chapman, 


■  Associate  Justiea. 


1.  Besponai'bility  for  Acta  of  Misfeasance.— A  public  officer,  acting  for  a  salary.  Is 

responsible  in  a  private  action  to  any  Individual  who  has  sustained  damage  by  an  act  of 
misfeasance  done  in  the  execution  of  his  office,  althongh  such  act  was  the  result  of 
negligence. 

2.  niustrations.  —  The  tender  of    a  public  drawbridge,  holding  his  office  at  a  stated 

salary,  was  held  liable  to  a  traveller  who  sustained  an  injury  in  consequence  of  his 
tailing  to  shut  the  gates  and  hang  out  lanterns  while  opening  the  drawbridge  in  the 
night-time. 

ToKT  to  recover  damages  to  the  female  plaintiff,  sustained  by  falling 
into  Charles  River  in  the  night-time,  at  the  draw  of  Warren  Bridge, 
through  the  negligence  of  the  defendant,  who  was  the  tender  of  the  draw- 
bridge, appointed  under  the  provisions  of  Statutes  of  1859,  chap.  186, 
and  1856,  chap.  282,  in  not  shutting  the  gates  and  hanging  out  lanterns 
while  opening  the  draw. 

At  the  trial  in  the  Superior  Court,  before  Lord,  J.,  the  plaintiff 
introduced  evidence  tending  to  show  that  the  accident  occurred  under 
the  circumstances  set  forth ;  and  then,  in  order  to  prove  that  it  was  the 
defendant's  duty  to  shut  the  gates  and  hang  out  lanterns,  called  the 
tenders  of  other  drawbridges,  who  were  allowed  to  testify,  under  objec- 
tion, that  in  their  opinion  it  is  necessary,  having  due  regard  and  caution 

•  Reported  3  Allen,  166. 
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for  the  public  travel,  to  keep  gates  and  shut  them,  and  to  hang  out 
lanterns,  while  the  draw  is  open  in  the  night-time. 

The  judge  instructed  the  jury  that  the  defendant  was  bound  to  have 
due  regard  and  caution  for  the  public  travel,  and  to  use  such  reasonable 
care  as  might  be  required  for  that  purpose  while  the  draw  was  open, 
and  that  for  any  negligence  in  this  respect  he  would  be  liable  to  any 
person  injured  solely  through  such  negligence. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant  alleged 
exceptions. 

M.  Q.  Cobb,  for  the  defendant ;   T.  Willey,  for  the  plaintiffs. 

De\vet,  J.  —  It  may  be  a  delicate  if  not  a  difficult  task  to  mark  with 
precision  the  line  of  discrimination  between  the  various  classes  of  public 
officers  or  agents  created  by  statute,  and  whose  duties  are  defined  by 
statute,  who  may  be  held  responsible  to  individuals  in  an  action  on  the 
case  for  injuries  resulting  from  the  improper  execution  of  their  official 
duties.  That  many  such  officers  and  agents  have  been  so  held  respon- 
sible, the  adjudged  cases  abundantly  show. 

While  admitting  the  general  principle,  Chancellor  Kent,  in  Bartlett  v. 
Crazier,^  would  confine  the  right  of  action  to  cases  where  the  services 
of  the  officer  are  not  gratuitous  or  coerced,  but  voluntary,  and  attended 
with  compensation ;  and  also  where  the  duty  to  be  performed  is  entire, 
absolute,  and  perfect.  To  this  we  may  add  that  the  duty  should  be  a 
personal  one,  and  not  only  one  which  he  is  under  obligation,  but  clothed 
with  ability,  to  perform,  both  in  the  means  furnished  to  him  and  the 
legal  authority  to  act,  irrespective  of  superior  officers. 

Another  element,  also,  when  found  to  exist  in  a  particular  case,  may 
be  a  controlling  circumstance  in  respect  to  an  agent,  namely,  that  the 
act  complained  of  was  a  misfeasance.  This  has  sometimes  been  held  to 
rebut  a  defence  of  agency,  where  the  party  would  avoid  a  responsibility 
on  the  ground  that  he  was  a  mere  agent,  acting  under  a  superior,  as  in 
Bell  V.  Josselyn.^ 

In  Jones  v.  Bird,^  the  commissioners  of  sewers  were  held  responsible 
to  a  third  person  for  an  act  done  by  them  in  the  discharge  of  their  duty, 
as  required  by  statute,  it  being  found  that  they  had  acted  carelessly 
and  negligently,  although  if  they  had  acted  with  due  care  they  would 
not  have  been  responsible.  In  Hall  v.  Smith,*  while  refusing  to  charge 
the  defendants  upon  the  facts  there  found,  Best,  C.  J.,  says:  "If 
commissioners  under  an  act  of  Parliament  order  some  thing  to  be  done 
which  is  not  within  the  scope  of  their  authority,  or  are  themselves  guilty 

1  17  Johns.  450.  »  B  Barn.  &  Aid.  837. 
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of  negligence  in  doing  that  which  they  are  empowered  to  do,  they  render 
themselves  liable  to  an  action,  but  they  are  not  answerable  for  the  mis- 
conduct of  such  as  they  are  obliged  to  employ."  la  the  case  of  Schi- 
notti  V.  Bamsted,^  it  was  held  that  an  action  on  the  case  lies  against 
ministerial  oflScers  for  a  neglect  of  duty.  The  defendants  in  that  case 
were  the  managers  and  directors  of  a  lottery  authorized  by  statute,  and 
their  duties  were  prescribed  by  statute.  In  the  case  of  Bartlett  v. 
Crazier,^  in  an  action  by  an  individual  against  an  overseer  of  highways 
for  an  injury  sustained  through  want  of  repair  thereof,  the  Supreme 
Court  of  New  York  held  the  broad  doctrine  that,  where  an  injury  is 
suffered  by  the  act  of  a  public  officer  contrary  to  his  duty,  the  party 
injured  may  maintain  an  action  on  the  case  against  the  officer,  and  they 
accordingly  rendered  judgment  against  the  defendant.  That  case  was 
subsequently  reversed  by  the  Court  of  Errors,  not  because  the  principle 
above  stated  was  wrong,  but  because  in  the  case  of  overseers  of  high- 
ways there  was  no  such  responsibility  attaching,  they  not  being  clothed 
with  authority  or  charged  with  the  absolute  duty  required  to  charge  them.* 
A  similar  view  with  this  was  taken  as  to  the  case  of  a  surveyor  of  high- 
ways in  this  Commonwealth,  and,  we  suppose  for  like  reasons,  it  was  held 
that  he  would  not  be  liable  to  such  an  action  at  the  suit  of  an  individual.'* 

It  becomes  necessary  to  ascertain  the  particular  nature  of  the  office 
or  agency  held  by  the  defendant,  and  how  far  his  personal  responsibility 
attached  in  reference  to  the  matter  complained  of  as  occasioning  an 
injury  to  the  plaintiff. 

This  office  is  held  under  the  provisions  of  Statutes  of  1856,  chap.  282, 
and  1859,  chap.  186,  the  latter  of  which  modifies  the  former.  It  will  be 
found  that  the  office  is  not  a  mere  honorary  appointment  for  gratuitous 
service,  but  an  office  with  a  salary  of  $1,100  per  annum;  that  the  officer 
thus  appointed  has  full  control  of  the  passing  of  all  vessels  through  the 
draw  of  the  bridge ;  that  the  statute  requires  that  he  shall  furnish  all  the 
assistance  necessary  for  opening  and  closing  such  draw,  and  for  the 
performance  of  all  the  duties  required  of  him ;  and  that  he  shall  have 
the  care  of  the  lamps  upon  the  bridge,  and  perform  all  the  labor  neces- 
sary in  lighting  the  same.  In  reference  to  this  agency,  so  far  as  the 
proper  opening  of  the  draw  was  concerned,  and  all  precautionary  meas- 
ures in  relation  thereto,  it  will  be  seen  that  the  defendant  had  the  exclu- 
sive management  and  direction.  In  the  discharge  of  this  duty  he  was 
not  dependent  upon  the  order  of  a  superior,  and  the  means  were  fur- 
nished to  him  adequate  to  the  full  discharge  of  his  agency. 

1  6  Term  Kep.  646.  s  jy  Johns.  450. 
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Under  these  circumstances,  a  personal  liability  attached  to  him  for  an 
injury  to  a  third  person,  caused  by  his  improper  discharge  of  his  duties. 
His  act  was  not  a  mere  naked  act  of  non-feasance.  The  opening  of 
the  draw  was  the  cause  of  the  injury.  That  act  was  done  by  the  defend- 
ant. It  is  true  that  it  was  lawful  and  proper  to  open  the  draw,  but 
such  opening  was  to  be  done  in  a  proper  manner.  That  required  due 
regard  and  caution  for  the  safety  of  travellers  passing  the  bridge,  and 
the  use  of  reasonable  safeguards  for  their  protection.  The  defendant, 
by  omitting  to  discharge  his  duty  in  this  respect,  may  be  held  responsible 
for  an  injury  occasioned  thereby.  In  an  action  against  him,  as  in  all 
similar  cases,  the  plaintiff  must  have  been  in  the  exercise  of  ordinary 
care  and  prudence  on  his  part,  before  any  claim  for  damages  can  be 
established.  That  being  shown,  the  jury  were  properly  instructed  that 
the  defendant  was  bound  to  use  reasonable  care  in  reference  to  the 
safety  of  travellers  passing  over  and  upon  the  bridge  while  the  draw 
was  open,  and  for  any  negligence  in  this  respect  he  would  be  liable  to 
any  person  injured  solely  through  such  negligence.  To  the  rulings  of 
the  court  as  to  the  liability  devolving  upon  the  defendant,  resulting  from 
his  holding  and  exercising  the  office  of  tender  of  the  drawbridge,  we 
see  no  ground  for  exception. 

Upon  the  other  point  presented  by  the  bill  of  exceptions,  namely,  the 
admission  of  evidence  of  tenders  of  other  drawbridges  as  to  their  opin- 
ions of  the  necessity  of  keeping  gates  shut,  and  hanging  out  lanterns 
for  the  proper  protection  of  travellers,  while  the  draw  was  open  in  the 
nicht-time,  we  think  the  court  erred,  such  evidence  being  liable  to  the 
same  objections  as  was  taken  in  Raymond  v.  Lowell,^  —  that  it  is  merely 
the  opinions  of  witnesses  relative  to  the  duty  of  the  draw-tender.  As 
to  this  point  the  exceptions  must  be  sustained,  if  the  defendant  deems 
it  useful  to  have  another  trial. 


NOTES. 

J  1.  Distinction  between  the  Liability  of  Officers  who  possess  discre- 
tionary Power  and  that  of  Officers  who  act  ministerially.  —  Sovereign 
power  is  in  its  nature  independent.  It  is  answerable  to  no  other  power,  except  where 
it  is  coerced  by  the  threat  or  the  exercise  of  war.  Accordingly,  it  is  familiar  law 
that  the  king,  the  nation,  the  State,  cannot  be  sued  but  by  its  own  consent,  and  then 
only  in  the  particular  tribunal  and  in  the  particular  form  of  procedure  in  which  it 
consents  to  appear.  Under  the  simplest  form  of  government,  an  absolute  monarchy, 
all  the  powers  which  writers  denominate  "  sovereign  powers  "  are  concentrated  in 

1  6  Onsh.  531. 
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a  single  person,  the  sovereign.  He  is  at  once  the  supreme  maker,  the  supreme 
executive,  and  the  supreme  judge  of  the  laws;  and  in  those  states  where  the  office  of 
government  embraces  the  superintendence  of  public  worship,  he  is  the  supreme  min- 
ister of  religion.  In  a  limited  monarchy  like  Great  Britain,  or  in  a  republic  like  the 
United  States,  the  sovereign  power  is  not  lodged  in  a  single  person,  but  is  distributed 
between  three  coordinate  bodies  of  men,  each  of  which,  within  the  limits  of  its  juris- 
diction, is  absolutely  independent  of  the  others.  The  enacting  of  laws  is  confided  to 
a  body  of  men  called  the  legislature ;  the  executing  of  them  is  confided  to  the  king, 
the  president,  or  the  governor,  neither  of  whom  acts  alone,  but  in  conjunction  with 
certain  ministers  or  chief  officers  of  state,  who  act  independently  of  each  other,  and 
are  responsible  to  no  one,  except  so  far  as  the  Constitution  may  make  them  subject 
to  impeachment  for  crimes  and  misdemeanors  in  office.  The  government  of  the 
United  States,  and  that  of  any  of  the  states  of  the  Union,  is  frequently  said  to  present 
the  spectacle  of  a  wheel  within  a  wheel,  both  revolving  upon  the  same  plane  in  diflTer- 
ent  directions.  Both  are  sovereign  within  certain  defined  limits,  and  within  the  same 
territory.  The  sovereign  power  residing  in  an  individual  state  of  the  Union  is  further 
divided  and  distributed.  Municipal  corporations  are  created,  possessing  a  council 
which,  upon  certain  prescribed  subjects,  exercises  legislative  power,  and  enacts  laws 
called  ordinances ;  a  mayor,  the  functions  of  whose  office,  within  a  limited  sphere, 
■strictly  resembles  those  of  the  king,  the  president,  the  governor;  a  petty  judiciary, 
whose  judge  is  commonly  called  the  recorder,  or  police  justice.  It  is  thus  seen  that  a 
municipal  corporation  is  a  sovereign  state  in  miniature,  possessing  powers  sovereign 
in  their  nature,  but  limited  to  matters  strictly  of  local  concern,  which  it  is  incon- 
venient for  the  larger  sovereignty,  the  state,  to  take  into  account  and  manage.  Its 
council  enacts  laws  of  local  concern;  Its  mayor  executes  them,  and  supports  his 
authority  by  his  petty  army,  the  police  force;  while  its  recorder,  or  police  judge, 
expounds  them  whenever  they  arise  in  cases  which  come  before  him.  Now,  since  the 
sovereign  is  not,  without  his  consent,  answerable  before  the  judicial  courts  at  the  suit 
•of  any  one  for  acts  done  in  his  sovereign  or  political  capacity,  it  naturally  follows  that 
any  officer  who  exercises,  in  a  degree  however  small,  or  about  concerns  however  petty, 
any  distributive  portion  of  his  power,  cannot  be  held  thus  to  answer. 

2  2.  Illustrations  — The  Governor  of  the  State.  —  The  immunity  of  the  kings 
of  England  from  personal  responsibility  for  their  political  acts  is  formulated  in  a 
convenient  fiction,  that  the  king  can  do  no  wrong.  So  far  as  the  writer  knows,  no 
attempt  has  ever  been  made  to  make  the  president  of  the  United  States  responsible 
before  a  civil  tribunal  for  the  consequences  of  his  political  acts.  In  some  of  the  States, 
the  judicial  courts  have  asserted  the  power  of  coercing  the  governor,  by  the  writ  of 
mandamus,  in  respect  of  acts  which  he  is  required  to  perform  by  some  statute,  and  as 
to  which  he  is  therefore  deemed  to  act  ministerially,  and  not  in  his  independent  or 
sovereign  capacity;  but  the  better  opinion  is,  that  unless  the  Constitution  strictly 
vests  such  a  jurisdiction  in  the  judicial  courts,  they  do  not  possess  it,  and  any  attempt 
to  exercise  it  is  a  usurpation  of  power,  calculated  to  subordinate  the  executive  to 
the  judicial  branch  of  the  government,  and  in  a  measure  to  destroy  its  independence. 
When  advised  of  a  want  of  such  jurisdiction  on  the  part  of  the  judicial  courts,  it 
would  be  the  plain  duty  of  the  governor  to  resist  such  an  encroachment,  and  to  dis- 
obey the  writ ;  and  this  would  place  the  courts  in  the  unseemly  position  of  attempting 
the  exercise  of  functions  not  delegated  to  them  by  the  Constitution,  and  of  issuing 
unwarrantable  mandates,  which  the  Constitution  did  not  clothe  them  with  power  to 
enforce. 
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2  3.  Illustrations,  continued  —  Judges  of  the  Courts.  —  In  small  and  rude 
tribes,  the  sovereign  or  chief  dispenses  justice  in  person.  The  Saxon  kings  did  this ; 
and  when  the  population  increased,  and  lawsuits  became  numerous,  so  that  it  was 
necessary  to  delegate  this  function  to  separate  ministers,  called  judges,  by  an  easy 
transition  of  speech  the  body  of  men  who  succeeded  to  those  functions  were  called  the 
Court  of  King's  Bench.  We  may  readily  suppose  this  title  to  have  been  so  derived, 
from  the  fact  that  the  judges  continued  to  dispense  justice  on  the  bench  on  which  the 
king  had  formerly  sat  for  the  same  purpose.  Indeed,  the  word  court,  with  its  double 
or  treble  meaning,  suggests  the  time  when  the  king  administered  justice  in  person. 
A  portion  of  the  sovereign  power  having  thus  passed  to  the  judges,  it  is  easy  to  sup- 
pose that  they  succeeded  to  the  same  immunity  in  respect  to  the  judgments  and  decrees 
pronounced  upon  matters  within  their  jurisdiction.  Accordingly,  it  is  a  familiar  rule 
of  law  that  a  judge  of  a  superior  court  is  not  answerable  in  damages  for  any  mistakes 
committed  in  the  exercise  of  his  office,  or  for  any  hurtful  consequences  which  flow 
from  his  judgments,  when  acting  within  his  jurisdiction.'  On  the  one  hand,  this 
immunity  extends  to  all  officers  who  act  judicially,'  with  the  exception  that  the  judges 
of  inferior  tribunals  are  sometimes  held  responsible  for  the  consequences  of  their 
injurious  acts,  although  within  their  jurisdiction,  when  prompted  by  malice  or  cor- 
rupt motives ; '  and,  on  the  other  hand,  when  judicial  officers  act  ministerially,  they 
are  responsible  for  the  injurious  consequences  of  their  acts  to  the  same  extent  as  minis- 
terial officers.*  But  it  will  be  sufficient,  for  this  discussion,  to  say  that  no  officer,  acting 
judicially,  is  personally  responsible  for  the  consequences  of  his  negligence,  mistake,  or 
ignorance  of  the  law,  so  long  as  he  acts  in  good  faith,  and  keeps  within  his  jurisdiction.* 

2  4.  Illustrations,  continued  —  Members  of  the  Legislature.  —  The  power 
to  make  laws  being  perhaps  the  highest  attribute  of  sovereignty,  it  necessarily  fol- 
lows, from  what  has  already  been  said,  that  no  member  of  the  legislature  is  answer- 
able in  damages  for  any  errors  of  judgment  or  abuse  of  discretion  while  exercising  the 
functions  of  a  legislator.  The  American  books  probably  disclose  no  attempt  to  make 
a  member  of  a  State  legislature,  or  of  the  Congress,  thus  answerable.  This  immu- 
nity extends  to  the  members  of  inferior  legislatures,  such  as  municipal  assemblies.^ 
Neither  will  the  validity  of  acts  of  the  legislature  be  in  any  way  affected  by  the 
motives  which  may  have  induced  their  passage.    An  inquiry  on  the  part  of  the  judi- 

1  Yates  ».  Lansing,  5  Johns.  282  (afltomed,  251.   Of  this,  Mr.  Justice  Cooley,  in  his  work 

9  Johns.  395) ;   Onnningham  v.  Bucklin,   8  on  Torts,  p.  378,  has  collected  a  number  of 

Cow.  178;  Tompkins  v.  Sands,  8  Wend.  462;  instances.      Smith  v.  Trawl,   1   Boot,   165; 

McDowell  V.  Van  Deusen,   12   Johns.  356;  Place  v.  Taylor,  22  Ohio  St.  317;  Gaylor  v. 

Mather  v.  Hood,  8  Johns.  44;  Burnham  v.  Hunt,  23  Ohio  St.  255;  Noxon  u.  Hill,  2  Allen, 

Stevens,  33  N.  H.  247;  Case  of  the  Marshal-  215 ;  Fairohild  v.  Keith,  29  Ohio  St.  156;  Perci- 

sea,  10  Eep.  68;  Phelps  v.  Sill,  1  Day,  315;  val  v.  Jones,  2  Johns.  Cas.  49;  Taylor  v. 

Groenveltw.Burwell,  ILd.  Raym.  454;  Pratt  Traek,  7  Cow.  249;  Briggs  v.  Wardwell,  10 

«.  Gardner,  2  Cash.  63;  Chiokering  v.  Rob-  Mass.  356;  SuUivan  v.  Jones,  2  Gray,  570; 

inson,  3  Cnsh.  643;  Raymond  v.  BoUes,  11  Voorhees  ».  Martin,  12  Barb.  508;  Tyler  v. 

CuBh.  315.  Alford,  38  Me.  530;  Harlow  v.  Birger,  30  111. 

a  Shear.  &  Redf.  on  Neg.,  §  163 ;  ante,  p.  731.  425 ;  Houghton  v.  Swarthout,  1  Denio,  589. 

s  Hardison  v.  Jordan,  Cam.  &  N.  (N.C.)  454 ;  '  Wiokware  v.  Bryan,  11  Wend.  545 ;  MU- 

Tompkins  v.  Sands,  8  Wend.  462;  Morgan  v.  lard  v.  Jenkins,  9  Wend.  298;  Chickering  v. 

Hughes,  2  Term  Eep.  225;  Pratt  v.  Gardner,  Robinson,  3  Cush.  543;  Way  v.  Townsend,  4 

2Cu3h.  63;  Was8Ono.Canfleld,6Blaokf.406;  Allen,  114.    See  Wertheimer  v.  Howard,  30 

Neighbour  v.  Trimmer,  16  N.  J.  L.  58 ;  Shear.  Mo.  420 ;  Dicas  v.  Brough.im,  6  Car.  &  P.  249. 

A  Bedf.  on  Neg.,  §§  1^0, 162.  »  Baker  ».  The  State,  27  Ind.  485. 

*  Ferguson  v.  Earl  of  BLinnoull,  9  CI.  &  Fin. 
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cial  courts  into  the  motives  which  induced  the  conduct  of  another  branch  of  the  gov- 
ernment would  be  impertinent  and  offensive.' 

?  5.  Illustrations,  continued  —  Other  Officers  who  exercise  discretionary 
Powers.  —  The  powers  which,  in  a  simple  monarchy,  are  vested  in  the  sovereign,  are, 
in  a  complex  government  like  ours,  so  widely  distributed  that  there  are  many  publio 
officers,  corporations,  and  official  boards,  who  cannot  be  strictly  classed  either  as- 
legislative  or  judicial  officers,  and  yet  who  exercise,  in  some  measure,  the  functions 
of  either,  or  of  all.  These  officers,  within  their  respective  spheres,  wield  a  portion 
of  the  delegated  power  of  the  State,  or  sovereign  power.  In  other  words,  they  are- 
clothed  with  discretionary  power  with  respect  to  certain  matters,  and  as  discretionary 
power  is  necessarily  independent  of  control,  they  are  not  answerable  to  any  one  before 
the  judicial  courts  for  failing  to  exercise  their  discretion,  or  for  exercising  it  wrong- 
fully or  erroneously.  For  example,  commissioners  of  highways  may  proceed  to 
locate  a  highway  in  such  a  manner  as  to  work  great  injury  to  a  particular  land-owner,. 
and  yet  he  cannot  maintain  an  action  for  the  damages ;  it  is  damnum  absque  injuria^ 
So,  a  board  of  health  may  establish  quarantine  regulations,  and  thereby  cut  off  the- 
entire  trade  of  one  section  of  country  with  another.  This  measure  may  break  up- 
the  business  of  a  particular  person,  and  drive  him  into  insolvency,  and  yet  he  would, 
have  no  action  for  damages  against  the  members  of  the  board,  although  it  might  turn 
out  that  the  regulation  was,  in  point  of  fact,  wholly  unnecessary. 

I  6.  Officers  Twho  act  ministerially.  — There  is,  however,  a  numerous  class  of 
officers  the  functions  of  whose  offices  consist  in  executing  the  mandates  of  positive 
law.  These  officers  are  directly  responsible  for  their  conduct,  either  to  the  State  in 
a  criminal  prosecution,  or  to  individuals  in  an  action  for  damages.  When  it  is  sought 
to  hold  an  officer  civilly  responsible  on  this  ground,  two  questions  generally  arise :; 
first,  whether  his  act  was,  in  fact,  ministerial,  or  involved  the  exercise  of  discretion  j 
and,  secondly,  whether  the  duty  in  respect  of  which  the  action  is  brought  was  a  duty 
which  he  owed  to  the  State,  or  a  duty  which  he  owed  to  individuals  distributively, 
among  whom  was  the  plaintiff. 

^  7.  Distinction  bet-ween  official  Acts  done  for  the  Public  and  thosa 
done  for  Individuals.  —  The  second  distinction  is  a  very  important  and  general 
one.  In  some  cases  the  officer  is  deemed  to  act  for  the  public  merely,  and  to  owe  no 
duty  directly  to  individuals.  His  position  is  strictly  analogous  to  that  of  a  private 
agent,  who,  for  failing  to  execute  the  duties  of  his  agency,  is  not  answerable  to  any 
one  but  his  principal.  Such  an  officer  is  the  agent  of  the  State,  or  of  the  municipality ; 
and  for  failing  to  execute  the  duties  which  the  State,  or  the  municipality,  requires  of 
him,  he  is  not  answerable  directly  to  any  citizen,  however  much  the  latter  may  be 
damaged  by  his  non-feasance.  In  illustration  of  this  distinction,  Mr.  Justice  Cooley 
has  happily  instanced  the  case  of  a  policeman.  He  goes  to  sleep  on  his  beat,  and  a. 
robbery  is  committed  which  would  not  have  been  committed  had  he  kept  awake  and 
attended  to  his  duty.  Yet,  although  the  municipality  whose  officer  he  is  may  punish 
him  for  this  neglect  of  duty  by  a  deprivation  of  his  office,  or  otherwise  as  provided  by 
law,  he  is  not  answerable  for  the  damages  suffered  by  the  person  robbed.    There  is  no- 

1  Cooley  on  Torts,  689,  the  learned  author  Burance  Co., 94  U.  S.  535 ;  Ex  parte  Newman,, 

citing  Sunbury,  etc.,  R.  Co.  v.  Cooper,  33  Pa.  9  Cal.  503 ;  Slack  v.  Jacob,  8  W.  Va.  612,  635 ; 

St.  278;  Baltimore  r.  The  State,  15  Md.  376;  Flint,  etc.,  Plank-road  Co.  v.  WoodhuU,  25 

Ex  parte  McCardle,  7  Wall.  506 ;  Doyle  v.  In-  Mich.  99 ;  The  State  v.  Fagan,  22  La.  An.  S45. 
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privity  between  tbem ;  he  is  the  officer  of  the  city,  and  not  of  the  citizen.  Take, 
again,  the  case  of  an  overseer  of  highways.  Prom  his  mere  neglect  to  discharge  his 
duty,  and  keep  the  highway  in  repair,  a  traveller  may  sufier  grievous  damage,  yet  it 
has  been  frequently  decided  in  England  and  in  this  country  that  the  traveller  thus 
injured  cannot  maintain  an  action  against  him,  for  the  same  reason  which  obtains  in 
the  case  of  the  policeman,  — he  is  an  officer  of  the  public,  and  not  of  the  traveller.'  In 
conformity  with  this  doctrine,  it  has  been  held  in  England  that  a  civil  action  does  not 
lie  against  the  postmaster-general.*  The  same  doctrine  has  been  applied  to  the  case 
of  a  deputy  or  local  postmaster,  and  his  assistants,  duly  appointed  and  qualified. 
These,  in  like  manner,  are  regarded  as  the  agents  and  servants  of  the  government, 
who  are  liable  for  their  own  acts  and  defaults,  and  not  as  the  agents  and  servants  of 
the  postmaster,  for  whose  acts  and  defaults  he  is  the  insurer.'  But,  in  apparent  con- 
flict with  this  doctrine,  it  has  been  held  in  Virginia  that  a  mail-contractor  is  respon- 
sible in  a  civil  action  to  the  owner  of  a  letter  for  the  negligence  of  his  servant  in 
losing  it.* 

2  8.  Illustration  —  Overseers  of  Hlgh'ways.  —  Overseers  of  highways  act 
directly  for  the  public,  and  not  distributively  for  individuals ;  and,  upon  the  principles 
just  announced,  are  not  amenable  for  mere  neglect  or  non-feasance  in  the  execution  of 
their  office,  to  individuals  damaged  thereby.  There  is,  however,  a  conflict  of  doctrine 
on  this  subject.  In  one  case  it  was  said,  by  a  judge  of  reputation,  "  When  an  individ- 
ual sustains  an  injury  by  the  misfeasance  or  non-feasance  of  a  public  officer,  who  acts, 
or  omits  to  act,  contrary  to  his  duty,  the  law  gives  redress  to  the  injured  party  by  an  action 
adapted  to  the  nature  of  the  case."  *  In  a  leading  case  in  Iowa,  Dillon,  0.  J.,  laid 
down  the  following  principle :  "  Where  a  public  officer,  other  than  a  judicial  one,  does 
an  act  invasive  of  the  private  right  of  others,  and  there  is  otherwise  no  remedy  for 
the  injury,  such  officer  is  personally  liable,  without  proof  of  malice  and  an  intent  to 
injure."  ^  The  doctrine  laid  down  by  Mr.  Justice  Park,  in  the  opinion  of  the  judges,' 
speaking  of  the  liability  of  municipal  corporations,  is  equally  broad.  But  it  is 
obvious  from  what  has  just  preceded,  and  from  what  will  follow,  that  these  expres- 
sions must  be  much  narrowed. 

The  subject  underwent  a  thorough  discussion  in  the  English  Court  of  Exchequer, 
and  afterwards  in  the  Exchequer  Chamber,  in  Young  v.  Davis,'  where  it  was  ruled 
that  no  action  lies  against  a  surveyor  of  highways,   appointed  under  the  5  &  6 

1  See  the  next  section.  by  his  own  personal  negligence  or  delault 

s  Lane  v.  Cotton,  1  Ld.  Eaym,  646;  Whit-  in  the  discharge  of  his  duties." 
leld  V.  Le  Despencer,  Cowp.  754.  *  Adsit  v.  Brady,  4  Hill,  630,  per  Bronson, 

3  Schroyer  «.  Lynch,  8  Watts,  453 ;  Wiggins  J.  This  annunciation  of  law  is  questioned 
V.  Hathaway,  6  Barb.  632;  Dunlop  v.  Munroe,  by  Wright,  J.,  in  Garlinghouse  v.  Jacobs,  29 
7  Cranch,  242;  Bolan  v.  Williamson,  1  Brev.  N.  T.  312,  who  declares  that  there  is  no 
181.  But  the  question,  whether  or  not  a  English  or  American  authority  that  justifies 
public  officer  is  responsible  for  the  acts  of  so  broad  a  rule  of  the  liability  of  a  public 
his  deputy,  conducts  us  into  another  field  of  oflBcer. 

discussion,  which  will  be  treated  in  a  sub-  «  McCord  v.  High,  24  Iowa,  336,  350,  per 

sequent  chapter.  Dillon,  J. 

*  Sawyer  v.  Corse,  17  Gratt.  230.    In  this  '  Ante,  p.  645. 

case,  Joynes,  J.,  made  the  following  state-  '  In  the  Exchequer,  7  Hurl.  &  N.  760  (af- 

nient,  which  is  evidently  too  broad:  "It  is  firmed  in  Exoh.  Cham.,  2  Hurl.  &  Colt.  197). 

well  settled  that  a  public  officer,  or  other  Chief  Baron  Pollock,  in  the  court  below, 

person  who  takes   upon    himself  a  public  ruled   the   question  on    the    authority   of 

employment,  is  liable  to  third  persons  in  an  McKinnon  v.  Penson,  8  Exch.  319  (in  error, 

action  on  the  case  for  any  injury  occasioned  9  Exch.  609). 
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Win.  rV.,  c.  50,  for  damage  resulting  from  an  accident  caused  by  his  neglect  to 
repair  the  highway.  It  was  conceded  that  no  such  action  lay  at  common  law,  either 
against  the  surveyor  or  against  the  parish  whose  officer  he  was,  but  that  the  wrong, 
if  any,  was  a  wrong  done  to  the  public,  for  which  the  only  remedy  was  an  indictment. 
The  question  decided  really  was,  whether  the  statute,  in  imposing  upon  an  officer  called 
the  surveyor  of  highways  a  duty  which  formerly  belonged  to  the  parish,  had  intended 
to  impose  upon  Win  a  civil  liability  which  had  not  attached  to  the  parish ;  and  it  was 
held,  on  a  view  of  the  whole  statute,  that  it  had  not.  Chief  Baron  Pollock,  in  the 
course  of  his  opinion,  expressed  the  following  forcible  reason  why  this  view  should 
not  obtain:  "If  the  plaintiflT  should  succeed,  we  should  enlarge  the  sphere  of  litiga- 
tion, and  render  it  difficult  to  find  persons  willing  to  discharge  the  duties  of  surveyors  of 
highways ;  for  the  practical  result  would  be  that  a  surveyor  of  highways  would  become 
a  sort  of  an  insurer  of  every  person  who  travelled  along  the  road,  and  not  a  single 
accident  would  happen  without  an  action  being  brought  against  him.  In  my  opinion, 
the  judges  ought  to  consider  the  consequences  of  their  decisions  as  regards  a  multi- 
plicity of  actions,  and  not  to  open  an  endless  flood  of  litigation." '  This  view  of  the 
non-liability  of  such  officers  is  taken  by  some  courts  in  this  country,'  and  denied  by 
others.'  It  is  held  in  England  that  trustees  of  turnpike  roads  were  not  personally 
liable  for  damages  happening  to  travellers  in  consequence  of  the  negligence  of  those 
whom  they  employed,  though  the  rule  is  different  as  to  incorporated  trustees  who 
have  a  corporate  fund  out  of  which  damages  may  be  paid ;  *  they  were  answerable 
only  for  their  own  personal  default  ;*  and  the  same  rule  has  been  declared  by  the 
House  of  Lords  under  the  law  of  Scotland,  which,  in  this  respect,  was  the  same  as 
that  of  England.'  On  grounds  elsewhere  stated,  such  an  officer  will  not  be  liable  in 
damages  for  failing  to  act  in  respect  of  some  matter  which  involves  an  exercise  of  dis- 
cretion whether  it  is  expedient  to  act  or  not.'  It  must  be  made  to  appear,  in  order  to 
sustain  such  an  action,  that  the  commissioners  had  notice,  actual  or  constructive,  of  the 
defect,*  and  sufficient  funds  with  which  to  repair  it,  or  authority  to  procure  the  same.' 
In  one  case  it  has  been  held,  by  an  intermediate  court,  that  the  presumption  is  that 

1  Tonng  V.  Davis,  7  Harl.  &  N.  760  lie  against  an  overseer  of  highways  for  dam- 
(affirmed,  2  Hurl.  &  Colt,  197).  ages  sustained  in  consequence  of  his  neglect 

2  Bartlett  v.  Crozier,  17  Johns.  438  (rever-  to  keep  a  bridge  in  repair.  This  case  is  still 
sing  4.  c,  15  Johns.  220) ;  GarlinghouBe  v.  frequently  cited  as  a  leading  authority  in 
Jacobs,  29 N.Y. 297;  Young ». Commissioners  this  country;  but  it  should  be  remembered 
of  Eoads,  2  Nott.  &  M.  638;  Nobles  v.  Lang-  that  it  is  overruled  in  New  York,  and  that 
ley,  66  N.  C.  287;  Tyson  v.  Commissioners  of  the  doctrine  which  it  announces  has,  to  a 
Baltimore  County,  28  Md.  610;  Walter  v.  great  extent,  disappeared  from  the  recent 
Commissioners  of  Wicomico  County,  35  Md.  English  books. 

385;  Ball  v.  WiQchester,  32  N.  H.  435.  *  Mersey  Docks  v.  Gibbs,  ante,  p.  581. 

"  Hover  v.  Barkhoof,  44  N.  Y.  113;  Eobin-  s  Harris  v.  Baker,  4  Mau.  &  Sel.  27;  Hum- 
son  V.  Chamberlain,  34  N.  Y.  389;  Smith  v.  phreys  v.  Mears,  1  Man.  &  E.  187;  HaU  v. 
Wright,  24  Barb.  170;  Bryan  v.  Landon,  3  Smith,  2  Bing.  156. 

Hun,  500;  s.  c,  5  N.  Y.  S.  C.  (T.  &  C.)  594;  «  Duncan  v.  Findlater,  6  CI.  &  Fin.  894. 

Sector  V.  Pierce,  3  N.  Y.  S.  0.  (T.  &  C.)  416;  '  Harris  r.  Baker,  4  Man.  &  Sel.  27. 

Day  V.  Crossman,  4  N.  Y.  S.  C.  (T.  &  C.)  122 ;  8  Hover  v.  Barkhoof,  44  N.  Y.  113.    Actual 

Bostwick  o.  Barlow,  14  Hun,  177;  MoCord  v.  notice  is  not  necessary  when  the  circum- 

High,  24  Iowa,  336.     The  leading  case  in  stances  are  such  that  ignorance  is  in  itself 

New  York  on  this  question  is  Bartlett  v.  negligence.    Ibid. ;  ante,  p.  762. 
Crozier,17Johns.439(reyersing».c.,15John8.  »  Jbid.;  Bryan  ».  Landon,  3  Hun,  600 ;  g.  c, 

250),  where  Chancellor  Kent  delivered,  in  5  N.  Y.  S.  C.  (T.  &  C.)  594;  The  People  v. 

a  learned   opinion,  the   unanimous   jndg-  Commissioners    of  Hudson,  7    Wend.  474; 

ment  of  the  Court  for  the  Correction  of  Er-  Smith  v.  Wright,  27  Barb.  621. 
rors,  to  the  effect  that  no  civil  action  will 
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the  commissioners  have  funds,  and  that  the  onus  is  upon  them  to  excuse  the  delay.' 
This  is  the  rule  with  reference  to  a  municipal  corporation  or  a  board  of  trustees 
possessing  a  power  of  taxation ;  *  but  it  is  supposed  that,  with  reference  to  a  mere 
highway-surveyor,  it  would  be  necessary  to  allege  and  prove  the  possession  of  funds.' 
An  overseer  of  highways  has  been  absolved  from  such  liability  where  the  injury 
occurred  through  the  decay  of  a  bridge  which  an  adjacent  land-owner  had  erected 
over  a  canal  which  he  had  dug  across  the  highway  for  his  own  benefit,  on  the  ground 
that  the  duty  of  repairing  the  bridge  lay  upon  such  land-owner,  and  hence  not  on 
himself.*  If  such  an  oflBcer  is  answerable  civiliter  for  mere  non-feasance,  d,  fortiori 
he  will  be  liable  for  an  act  of  malfeasance,  although  growing  out  of  negligence,  —  as, 
where  he  or  his  servants  leave  some  of  the  planks  of  a  bridge  removed  from  their 
proper  places  at  night,  without  guards  or  warning,  so  that  a  traveller  falls  into  the 
canal  and  is  injured.' 

i  9.  Continued  —  Canal-Contractors  In  New  Tork. — An  exception  to  the 
foregoing  rule  obtains  in  New  York,  in  respect  to  the  liability  of  persons  who  enter 
into  contracts  with  the  State  to  keep  in  repair  certain  portions  of  the  canals  belong, 
ing  to  the  State.  These  oflScers  are,  in  a  strict  sense,  agents  of  the  State,  and,  upon 
principle,  are  answerable  only  to  the  State  for  a  neglect  to  perform  the  duties 
assumed  by  their  contract.  Nevertheless,  the  courts  of  that  State  hold  them  liable 
to  individuals  using  the  canal,  for  any  damages  they  may  sustain  in  consequence  of 
such  neglect.^  On  grounds  already  stated,  if  such  an  officer,  in  the  supposed  per- 
formance of  his  duty,  commits  a  trespass  upon  private  property,  he  must  pay 
damages,  unless  he  can  justify  under  some  statute,  or  under  a  plea  of  overruling 
necessity.  Accordingly,  such  a  contractor  was  held  liable  for  cutting  up  a  sunken 
canal  boat  in  order  to  clear  the  channel,  when  it  appeared  that  he  might  have  accom- 
plished the  same  end  by  other  means.'  So,  a  canal-contractor  who,  by  blasting  rocks, 
injured  a  person  lawfully  at  work  upon  adjacent  premises,  was  held  liable  to  pay 
damages.^  It  is  not  necessary  that  the  contractor  should  have  had  notice  of  the  defect 
which  caused  the  injury.'  Nor  need  the  defect  be  so  conspicuous  as  to  be  apparent 
to  every  body.  It  is  sufficient  if  it  was  such  as  the  contractor  might,  by  reasonable 
examination  and  tests,  have  discovered,  and  the  question  of  his  negligence  in  not 
making  the  discovery  is  for  the  jury.'" 

1  Day  V.  Grossman,  i  N.  T.  S.  C.  (T.  &  C.)  $250,  the  amount  which  they  were  empow- 
122.  ered  to  raise  annually  lor  that  purpose.    See 

2  Ante,  p.  758.  Oonners  v.  Adams,  13  Hun,  427. 

8  So  held  in  Smith  v.  Wright,  27  Barb.  621.  *  Nobles  v.  Langley,  66  N.  C.  287. 
See  Ohrby  v.  Eyde  Commissioners,  5  Best  &  S.  '  Shepherd  v.  Lincoln,  17  Wend.  250. 
743;».c.,10Jur.  (N.S.)1048;33L.J.  (Q.B.)296;  •  Adslt  r.  Brady,  i  Hill,  630;  Pulton  Fire 
12Week.  Rep.  1099.   The  only  question  deter-  Ins.  Co.  v.  Baldwin,  37  N.  Y.  648;  Bobin- 
mined  in  Bishop  v.  Barton,  2  Hun,  436,  was  son  v.  Chamberlain,  34  N.  Y.  389 ;  Conroy  v. 
that  the  defendant,  a  commissioner  of  high-  Gale,  5  Lans.  344  (affirmed,  47  N.  Y.  665) ; 
ways,  was  not  bound  to  rSpWr  the  bridge  in  Stack  v.  Bangs,  6  Lans.  262;  Johnson  v.  Bel- 
question,  and  was  hence  not  liable  for  the  den,  2  Lans.  433  (affirmed,  47  N.  Y.  130). 
damages  the  plaintiff  had  sustained  in  conse-  '  Hicks  u.  Dorn,  42  N.  Y.  47. 
quence  of  its  being  out  of  repair.    In  The  '  St.  Peter  v.  Denison,  58  N.  Y.  416.    Corn- 
People  V.  The  Commissioners,  7  Wend.  474,  pare  Hay  v.  Cohoes   Co.,  ante,  p.  72;   Tre- 
upon  a  consideration  of  the  statutes  of  New  maine  v.  Cohoes  Co.,  ante,  p.  76;  Pixley  v. 
Yorit  governing  the  subject,  a  mandamus  was  Clark,  ;i5  N.  Y.  520. 

refused  to  compel  commissioners  of  high-  »  Conroy  v.  Gale,  5  Lans.  344;    Stack  v. 

ways  to  rebuild  a  bridge,  when  it  appeared  Bangs,  6  Lans.  262. 

that  they  had  no  funds  for  the  purpose,  and  i"  Stack  v.  Bangs,  supra. 
that  the  cost  of  rebuilding  would  exceed 
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1 10.  Continued  —  Bridge-Contractors  In  Mississippi.  —  The  boards  of  police 
in  Mississippi  are  jwasi-raunicipal  corporations,  charged  with  the  duty  of  making  pro- 
vision for  the  making  of  roads  and  the  building  of  bridges  within  their  respective 
counties.  The  reparation  of  highways  generally  is  committed  to  overseers  of  roads 
for  particular  districts  into  which  the  county  is  divided  by  the  board.  It  is  also 
provided  that  the  board  of  police  shall  contract  for  the  building  of  any  bridge,  and 
for  keeping  it  in  repair,  which  may  be  necessary,  and  which  the  overseer  of  the  road 
cannot  conveniently  make  with  the  labor  of  the  hands  under  his  charge.'  Construing 
these  provisions,  it  is  held  in  that  State  that,  when  a  bridge  is  built  by  a  public 
contractor,  under  a  contract  with  the  County  Court,  whereby  the  contractor  becomes 
obliged  to  keep  it  in  repair  for  a  stated  period  of  time,  the  contractor,  and  not  the 
police-board,  is  liable  for  damages  which  travellers  may  sustain  in  consequence  of  its 
being  out  of  repair.^  The  bridge-contractor  in  that  State  appears  to  stand  liable  in 
the  same  manner  as  a  contractor  for  canal  repairs  in  New  Tork.^ 

i  11.  Distinction  between  Acts  of  Omission  and  Acts  of  Trespass.  — In 

several  cases  a  distinction  is  pointed  out,  in  respect  of  the  liability  of  a  public 
officer,  between  acts  of  mere  non-feasance,  or  omission,  and  acts  of  positive 
malfeasance,  such  as  amount  in  law  to  a  trespass.  Public  officers  are,  in  most 
oases,  exempt  from  civil  liability  for  injuries  flowing  from  a  mere  omission  to  dis- 
charge the  duties  of  their  office,  because  the  obligation  is  one  which  they  owe  to 
the  State,  and  not  to  its  citizens  distributively.  Moreover,  if  an  officer  proceeds, 
without  negligence  or  malice,  within  the  line  of  his  official  duty,  vmder  the  warrant 
of  a  statutory  power,  or  in  obedience  to  a  statutory  obligation,  he  will  be  exempt 
from  civil  responsibility  for  any  hurt  which  he  may  thereby  do  to  individuals,  be- 
cause his  act  is  not  the  act  of  himself  individually,  but  the  act  of  the  State,  the 
municipality,  the  public,  whose  representative  he  is.*  Thus,  commissioners  ap- 
pointed to  pave  streets,  construct  sewers,  or  to  establish  any  other  work  of  public 
utility,  are  not  personally  answerable  in  damages  for  acts  done  within  their  jurisdic- 
tion. If  the  statute  under  which  they  act  points  out  a  method  of  assessing  the  dam- 
ages which  flow  from  their  acts,  that  method  alone  can  be  pursued.*  If  the  statute 
contains  no  such  provision,  it  is  damnum  absque  injuria;  the  person  suffering  must 
look  to  the  benevolence  of  the  legislature,  the  municipal  assembly,  or  other  body 
having  discretionary  power  in  the  matter,  for  compensation ;  and  if  this  is  refused, 
the  injustice  of  our  law  is  such  that  he  must  bear  the  injury  for  the  benefit  of  the 
public  at  large.  This  is  the  general  doctrine ;  *  some  American  courts  have  made 
exceptions  to  it  in  the  case  of  damages  flowing  from  public  works  carried  on  by 
municipal  corporations,  —  a  subject  elsewhere  considered.'  In  England,  this  immunity 
extends  to  a  contractor  employed  by  such  a  board  to  construct  or  repair  public  works ; 
the  protection  necessarily  extends  to  all  acting  under  the  statutory  authority ;  ^  but  if 

1  Eov.  Code  Miss.  1857,  p.  178,  art.  38.  Donne,  3  Scott,  356;  «.  c,  3  Bing.  N.  0.  34;  2 

2  Sutton  V.  Board  at  Police,  H  Miss.  236.  Hodges,  120;  Ward  ti.  Lee,  7  El.  &  Bl.  426;  s. 
'  See  the  preceding  section,  c,  3  Jur.  (N.  s.)  557;  26  L.  J.  (Q.  B.)  142; 
'British    Oast-Plate    Manufacturers    v.  Boulton  «.  Crowther,  2  Barn.  &  Cress.  703 ;  ». 

Meredith,  4  Term  Rep.  794 ;  Sutton  v.  Clarke,  c,  4  Do w.  &  Ey.  195.    To  the  same  effect, 

6  Taun.  29,  ante,  p.  807;  Boulton  «.  Crow-  Eadcliff's  Executors   v.  Brooklyn,  4  N.  T. 

thor,  2  Barn.  &  Cress.  703;  ..  c,  4  Dow.  &  196;  Bellinger  o.  New  York,  etc.,  B.  Co.,  23 

Ey.  195.    See  Leader  v.  Moxon,  S  W.  Black.  N.  T.  42. 

924;  s.  c,  3  Wils.  461;  '  Ante,  pp.  743-753. 

6  Elder  v.  Bemis,  2  Mete.  599.  8  Ward  v.  Lee,  supra;  "Willes,  J.,  in  Clo- 

«  British    Cast-Plate    Manufacturers    v.  thier  v.  Webster,  12  C.  B.  (n.  s.)  798;  ».  t.,  9 

51i;rcJilh,4  Term  Rep.  794;  Grocers'  Co.  i.  Jur.  (N.  s.)  231. 
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the  contractor  proceeds  negligently,  and  thereby  inflicts  an  injury,  he  must,  of  course, 
pay  damages.!  In  New  York,  on  the  other  hand,  one  who  has  entered  into  a  contract 
with  the  State  to  perform  certain  work  in  the  enlargement  of  a  canal  belonging  to  the 
State  is  answerable  in  damages  for  any  direct  injury  to  an  individual,  in  the  nature  of 
■a  trespass,  —  as,  where  a  contractor,  by  blasting  rock,  hurt  a  person  lawfully  at  work 
upon  adjacent  premises.  Such  a  person  cannot  justify  an  act  of  this  kind  on  the 
ground  that  he  was  the  agent  of  the  State,  and  was  proceeding  under  the  immunity  of 
public  authority.  He  was  not  an  agent  of  the  State,  but  an  independent  contractor. 
But  if  he  were  an  agent  of  the  State,  it  would  seem  to  make  no  difference ;  for  the 
State,  it  is  reasoned,  cannot  clothe  its  agents  with  immunity  in  the  exercise  of  acts 
invasive  of  private  right  without  the  formality  of  an  act  of  the  legislature." 

But  where  a  public  ministerial  oflScer,  in  prosecuting  a  work  which  the  law  govern- 
ing his  office  requires  him  to  do,  inflicts  an  unnecessary  injury  on  another,  either 
through  negligence  or  malice,  he  cannot  justify  the  act  as  done  within  his  jurisdic- 
tion ;  nor  is  it  deemed  an  act  of  mere  omission  or  non-feasance,  to  be  redressed  by  a 
public  prosecution,  but  an  act  of  personal  misfeasance,  for  which  he  must  pay  the 
resulting  damages.'  The  rule  is  the  same  where,  proceeding  with  an  honest  endeavor 
properly  to  discharge  the  duties  of  his  office,  he  does  an  act  which  is  essentially  un- 
lawful and  invasive  of  private  right,  from  which  damage  ensues  to  another.*  It  can 
make  no  difference,  on  principle,  that  the  public  body  which  he  represents  (as  in  case 
•of  a  municipal  corporation)  is  also  liable.*  "We  And  in  the  law  of  agency  a  strict 
analogy  to  this  doctrine.  "The  distinction,"  says  Mr.  Justice  Stoet,  "ordinarily 
taken  is  between  acts  of  misfeasance,  or  positive  wrongs,  and  non-feasances,  or  mere 
omissions  of  duty,  by  private  agents.  *  *  *  The  agent  is  personally  liable  to 
third  persons  for  his  own  misfeasances  and  positive  wrongs.  But  he  is  not,  in  general 
<(for  there  are  exceptions),  liable  to  third  persons  for  his  own  non-feasances,  or  omis- 
sions of  duty,  in  the  course  of  his  employment.  His  liability  in  these  latter  cases  is 
solely  to  his  principal,  there  being  no  privity  between  him  and  such  third  persons; 
but  the  privity  exists  only  between  him  and  his  principal."  *  So,  in  case  of  a  public 
officer,  for  mere  non-feasances,  or  omissions  of  duty,  he  is,  in  general  (for  there  are 
■exceptions),'  answerable  only  to  the  public  by  indictment,  information,^  impeach- 
ment in  an  action  qui  tarn,'  or  otherwise  as  provided  by  law;  but  for  acts  of  mal- 
feasance or  positive  wrong,  although  springing  from  negligence  or  mistake,  he  must 
respond  in  a  civil  action  to  any  one  specially  injured  thereby. ■"  Thus,  a  superintend- 
ent of  canal  repairs  leaves  a  bridge  uncovered  at  night,  without  warning  to  the  public, 
.and  a  traveller  falls  into  it  and  is  injured.     This  is  an  act  of  misfeasance,  for  which  he 

1  Jones  V.  Bird,  5  Barn.  &  Aid.  837.  3  E.  D.  Smith,  591 ;  Suydam  v.  Moore,  8  Barb. 

«  St.  Peter  v.  Denison,  58  N.  Y.  416.  358;  Phelps  «.  Wait,  30  N.  Y.  78.    See  Whita- 

»  Shepherd    v.  Llnooln,    17    Wend.   250;  more  v.  Waterhouse,  4  Car.  &  P.  383. 

Xeader  v.  Moxon,  3  Wils.  461;  ».  c,  2  W.  •  Story  on  Ag.,  §308. 

Black.  924;   Tearney  ii.  Smith,  86   111.  391;  r  Coe  v.  Wise,  L.  E.  1  Q.  B.  711;  «.  c,  37  L. 

ElderD.Bemis,2Meto.  599.    On  this  ground,  J.  (Q.  B.)  262;  7  Best  &  S.  831;  14  L.  T.  (N. 

Roberts  v.  Read,  16  East,  215,  where  damages  s.)  891. 

were  given  against  a  surveyor  ol  highways  '  As  in  Rex  v.  Antrobus,  2  Ad.  &  E.  794, 

for  undermining  a  house,  may  be  supported.  where  a  sheriff   had   failed   to  execute  a 

*  McCord  V.  High,  24  Iowa,  336;  St.  Peter  criminal  condemned  to  death. 

-ti.  Denison,  58  N.  Y.  416.    In  this  view,  Sutton  »  OJ  this  nature  is  MoFadden  v.  Kingsbury, 

«.  Olarke,  ante,  p.  807,  cannot  be  sustained.  11  Wend.  667. 

6  Harriman  J).  Stowe,  57  Mo.  93, 99 ;  Wright  i»  Shepherd  ».  Lincoln,  17  Wend.  250;  Tear- 

*.  WUoox,  19  Wend.  343;  Lane  v.  Cotton,  12  ney  v.  Smith,  86  111.  391;  McCord  v.  High,  24 

Modern,  472 ;  ».  c,  1  Ld.  Raym.  646,  635 ;  Cary  Iowa,  336. 
-«.  Weijster,  1  Stra.  480;  Moutlord  v.  Hnglies, 
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must  pay  damages  to  the  traveller.^  Highway-commissioners,  proceeding  negligently 
and  carelessly,  cut  a  drain  which  diverted  water  upon  the  land  of  a  conterminous- 
owner.  The  reparation  of  the  highway  was  held  a  ministerial  act,  which  they  were- 
bound  to  perform  with  due  regard  for  the  rights  of  private  persons,  and  for  their 
negligent  conduct  they  were  answerable  in  damages  out  of  their  private  estates.*  A 
surve3"or  of  highways  cut  an  artificial  channel,  so  as  to  divert  from  its  natural  channel 
a  stream  of  water  which  formerly  flowed  through  the  pasture  of  the  plaintifl^.  For 
this  he  was  held  answerable  personally  in  damages.'  Such  an  oflBcer  made  a  culvert 
in  such  a  manner  as  to  turn  water  upon  adjacent  land.  Failing  to  show  that  it  was 
necessary  for  the  construction,  repair,  or  preservation  of  the  highway,  and  that  it. 
was  constructed  in  the  proper  place,  he  was  held  liable.*  A  contractor  for  canal 
repairs  cut  up  a  sunken  canal-boat  in  order  to  clear  the  channel.  He  was  not  able  to 
justify  this  act  under  any  statute,  nor  to  show  that  it  was  unavoidable.  He  was  hence- 
adjudged  to  pay  damages.'  A  surveyor  of  highways  caused  trees  which  stood  in  the; 
highway  to  be  felled  upon  the  land  of  an  adjacent  proprietor,  and  suffered  them  to 
remain  there  for  several  days.  He  was  held  answerable  for  the  damages  in  trespass^ 
quare  clausum  fregii.^ 

Following  out  this  principle,  the  trustees  of  a  union  school-district  in  New  York 
have  been  held  not  liable,  in  their  personal  capacity,  for  negligence  in  failing  to  keep 
the  school-house  in  repair,  though  the  reasoning  upon  which  the  court  rested  the  case- 
is  not  very  clear.'  Many  other  illustrations  of  this  principle  will  be  found  in  that 
numerous  class  of  actions  against  sheriff's,'  police-officers,'  and  military  commanders  " 
for  assault  and  battery,  false  imprisonment,  and  other  trespasses  committed  by  then* 
in  the  pretended  discharge  of  public  duties.  A  public  office  may  well  be  vested  in  a 
corporation;  and  municipal  corporations  are,  in  a  large  sense,  public  officers.  To- 
such  officers  this  doctrine  is  applied  by  some  courts  and  denied  by  others,  as  will 
be  seen  by  recurring  to  the  previous  chapter."  A  surveyor  of  highways,  who  em- 
ployed a  contractor  to  do  certain  filling  at  a  stated  price  per  cubic  yard,  the  con- 
tractor employing  and  paying  his  own  men,  has  been  held  not  liable  for  an  injury 
sustained  by  a  traveller  at  night,  in  consequence  of  the  contractor  leaving  the  high- 
way obstructed,  without  lights,  or  other  protection  or  warning." 

1  Shepherd  v.  Lincoln,  17  Wend.  250.  6  Hicks  v.  Dom,  44  N.  T.  47. 

2  Tearney  v.  Smith,  86  111.  391,  applying  the  «  Elder  v.  Adams,  2  Mete.  599. 

doctrine  of  Nevins  v.  Peoria,  61  111.  502 ;  Pe-  '  Bassett  v.  Fish,  19  Alb.  L.  J.  160  (revers- 

kin  V.  Brereton,  67  111.  477.  ing  12  Hun,  208). 

5  McCord  V.  High,  24  Iowa,  336.    Dillon,  s  Freem.  on  Ex.,  §§  272,  273,  302. 

J.,  in  this  case,  said:  "The  rule  which  pro-  «  Green  ». Kennedy,  46  Barb.  16. 

tects  such  an  officer  as  the  road-supervisor,  ><>  Hough  v.  Hoodless,  35  111.  166;  Wall  v. 

stops  at  the  boundary  where  the  rights  of  McNamara,  MS.,  cited  in  1  Term  Hep.  502, 

property  begin.    Suppose  the  plaintiff  had  a  536;  Wall's  Case,  28  How.  St.  Tr.  144,  176;. 

mill  upon  the  stream;  would  it  do  to  hold  J^uther  v.  Borden,  7  How.  46;  Dlnsman  v. 

that  the  road  officers  could,  if  they  saw  fit,  Wilkes,  12  How.  403;  Wilson  ».  Mackenzie,  7' 

or  judged  best,  entirely  obstruct  or  cssen-  Hill,  95;  Fisher  v.  McGiiT,  1  Gray,  45 ;  Dynes- 

tially  diminish  the  water?  I  think  not.   And  ».  Hoover,  20  How.  80,  81;  ^Kporte  Watkins^ 

this  view  h.-is  the  merit  of  protecting  the  3  Pet.  208;  Wise  v.  Withers,  3  Cranch,  337  ^ 

rights  of  property,  without,  as  I  think,  plac-  Wolton  i>.  Gavin,  16  Q.  B.  52. 

ing  the  officers  under  any  oppressive  respon-  "  See  Hill  ».  Boston,  ante,  p.  69S,  where 

sibility.     Cases  without  merit,  against  an  the  whole  subject  is  learnedly  gone  over 

officer  who  had  simply  erred  in  judgment,  by  Chief  Justice  Gray;  also  the  note  anU, 

would  not  meet  with  any  favor  from  either  p.  734. 

courts  or  juries."  is  Taylor  v.  Greenhalgh,  L.  E.  9  Q.  B.  487;. 

*  Conwcll  17.  Emin,  4  Ind.  209.  31  L.  T.  (N.  s.)  184. 
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§  12.  Illustrations  of  the  Liability  of  Officers  who  act  distributively 
for  Individuals  —  Sheriffs  and  Recorders,  —  Another  distinction  exists,  in. 
respect  of  the  liability  of  officers,  between  those  who  act  directly  for  the  pub- 
lic, and  indirectly,  or  mediately,  for  individuals,  and  those  who  act  directly  for 
individuals,  and  indirectly,  or  mediately,  for  the  public;  or,  stated  another  way, 
between  officers  who  act  for  the  public  collectively,  and  those  who  act  for  the  public 
distributively.  The  officers  already  instanced — the  member  of  the  legislature,  the 
governor,  the  judge,  the  policeman,  the  road-overseer  —  belong  to  the  former  class. 
To  the  latter  class  belong  clerks  of  courts,  notaries-public,  recorders  of  deeds,^  sheriffs, 
constables,  coroners  when  executing  civil  process,  and  inspectors  of  meats.'  These 
officers  are  required  by  the  statutes  governing  their  office  to  perform  certain  designated 
duties  for  any  individual  who  may  tender  to  them,  or  secure  the  payment  of,  the  stat- 
utory fee,  and  sometimes  without  this  prerequisite.  Their  relation  to  an  individual 
who  thus  requests  them  to  act  is  analogous  to  a  relation  resting  in  contract.  The  lia- 
bility of  the  officer  is  the  same  as  though  he  had  agreed  with  the  individual  to  do  the 
particular  work  for  the  stipulated  fee,  and  then  had  failed  wholly  or  in  part  to  do  it. 
A  privity  exists  between  them  corresponding  to  what  is  called  privity  of  contract, 
and  the  individual  may  recover  of  the  officer  the  damages  he  has  suffered  from  the 
failure  of  the  officer  to  perform  the  required  duty. 

How  fully  the  analogy  exists  between  the  liability  of  an  officer  for  failure  to  perform 
such  a  duty,  and  the  liability  springing  out  of  contract,  may  be  seen  by  taking  the  case 
of  the  sheriff,  for  example.  This  officer,  the  courts  have  held,  must  avoid  mistakes 
in  executing  the  process  put  in  his  hands,  at  his  peril.'  He  cannot  plead  excuses- 
which  might  be  available  in  other  cases,  — for  instance,  in  a  case  of  a  bailee  for  hire. 
A  mere  showing  of  due  diligence  will  not  discharge  him.  He  must  show  something 
akin  to  that  which  would  excuse  a  common  carrier  or  an  innkeeper,  —  the  act  of 
G-od,  or  other  circumstances  which  rendered  it  impossible  for  him  to  execute  the 
required  mandate.  There  are,  no  doubt,  exceptions  to  this  rule,  and  variations  of  it, 
but,  in  the  view  of  the  courts,  public  policy  is  best  subserved  by  adhering  to  it  strictly. 
Many  cases  might  be  stated  illustrating  the  severity  of  this  rule.  A  sheriff  cannot 
justify  arresting  a  person  under  a  writ  in  which  he  is  not  correctly  named,  although 
he  was  the  person  intended  to  be  arrested,  unless  he  was  known  by  the  name  given  in 
the  writ  as  well  as  by  his  correct  name.*  Neither  can  he  justify  a  taking  of  the  goods- 
of  C.  B.  under  a  writ  against  A.  B.,  although  C.  B.  was  really  the  person  intended, 
unless  C.  B.  appeared  in  the  action  and  did  not  plead  the  misnomer  in  abatement.* 

•  Houseman  v.  Girard  Mutual   Building  investigation  into  the  facts,  and  the  exercise 

Assn.,  81  Pa.  St.  256 ;  McCaraher  v.  The  Com-  of  sound  Judgment  and  discretion,  yet  he  is 

monwealth,  5  Watts  &  S.  21 ;  The  Common-  looked  upon  as  a  ministerial  ofHcer  merely, 

wealth  V.  Harmer,  6  Phila.  90.  and  is  supposed  to  be  capable  of  ascertain - 

2  Tardos  v.  Borant,  1  La.  An.  199 ;  Hayes  ing  beyond  mistake  what  his  duty  is,  and 

V.  Porter,  22  Me.  .371.  of  performing  it  correctly.    The  law,  there- 

»  In  speaking  of  this  officer,  Mr.  Justice  fore,  does  not  excuse  his  errors,  though  he 
Cooley  says :  "In  so  far  as  he  acts  as  a  peace  may  have  been  led  into  them  honestly,  while 
officer,  individuals  are  concerned  only  that  endeavoring  to  perform  his  duty."  Cooley 
he  shall  commit  no  trespass  upon  their  on  Liability  of  Public  OflBcers,  p.  20. 
rights;  but  in  the  service  of  civil  process  he  *  Shadgett  v.  Clipson,  8  East,  328;  Cris- 
is charged  with  duties  only  to  the  parties  to  wold».  Sedgwick,  6  Cow.  456;  Mead  v.  Haws, 
the  proceedings.  These  he  must  perform  at  7  Cow.  332;  Scott ».  Ely,  4  Wend.  555 ;  Gurn- 
his  peril;  and  although  in  many  cases  the  sey  ». Lovell,  9  Wend.  319. 
duties  are  of  great  nicety,  and  require  an  »  Cole  v.  Hindson,  6  Term  Eep.  234. 
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Courts  seem  to  have  settled  upon  the  rule,  that  unless  the  process  directed  to  the 
sheriff,  or  other  ofiScer,  on  its  face  warrants  the  action  taken  under  it,  it  will  afford 
no  justification  to  the  officer.^  Thus,  where  a  marshal  arrested  Daniel  S.  Griswold 
under  a  writ  directing  the  arrest  of  Samuel  S.  Griswold,  an  action  for  false  imprison- 
ment was  sustained  against  the  marshal,  although  it  was  admitted  that  Daniel  S. 
Griswold  was  the  person  intended  by  the  writ,  and  that  the  misnomer  was  a,  clerical 
error.'  So,  where  the  warrant  ran  against  Emeline  Scott,  and  under  it  Eveline  H. 
Scott  was  arrested  and  imprisoned,  an  action  for  false  imprisonment  was  sustained 
against  the  justices  issuing  the  warrant.' 

But  the  hardship  of  the  sheriff's  position  is,  that  this  rule  does  not  work  in  his  favor 
as  well  as  against  him.  If  a  writ  comes  into  his  hands  against  John  Smith,  and  there 
is  more  than  one  person  of  that  name  in  his  bailiwick,  he  must  at  his  peril  serve  it 
upon  the  one  intended.  Thus,  there  were  two  Joseph  Jarmains,  father  and  son.  A 
sheriff,  having  an  execution  against  Joseph  Jarmain  simply,  without  other  descrip- 
tion, levied  it  upon  the  goods  of  the  father.  The  judgment  was,  in  point  of  fact, 
against  the  son.  The  sheriff  was  held  liable  in  trespass.*  So,  where  the  legislature 
had  incorporated  two  banking  companies  by  the  same  name,  and  a  judgment  was 
rendered  against  one  of  them,  and  there  was  nothing  in  the  writ  of  fieri  facias  which 
issued  to  apprise  the  sheriff  which  one  was  intended,  and  he  levied  upon  the  wrong 
one,  he  was  held  liable.* 

Moreover,  in  respect  of  the  property  which  he  has  levied  upon  and  taken  into  his 
custody,  he  is  held  to  a  higher  degree  of  care  than  an  ordinary  bailee  for  hire.  If  it 
is  taken  from  him  by  force,  he  must  answer  for  it,  for  he  might  have  called  out  the 
whole  power  of  the  county  to  preserve  or  recapture  it.'  Por  like  reasons,  a  return  of 
Sk  rescue  of  the  body  of  the  defendant,  taken  in  execution,  is  not  a  good  return.'  In 
Pennsylvania  it  has  been  declared,  on  other  considerations,  and  with  forcible  reason- 
ing, that  the  liability  of  a  sheriff  for  the  forthcoming  of  the  goods  levied  on  by  him 
is  similar  to  the  liability  of  a  common  carrier,  and  for  similar  reasons  he  must  answer 
for  them,  unless  deprived  of  them  by  the  act  of  God,  sudden  accident,  or  the  public 
«nemy.'  In  Georgia  a  similar  rule  obtains.  When  a  sheriff  has  collected  money,  he 
must  have  it  forthcoming  unless  prevented  by  inevitable  accident.  It  is  no  defence 
that  he  deposited  it  in  a  solvent  bank,  which  afterward  failed.'  In  the  same 
State,  where  a  sheriff  collected  money,  and  put  it  in  a  trunk  under  his  bed,  and  it 
was  stolen  from  him  while  he  was  asleep,  he  was  held  liable.'"  There  is,  however, 
authority  for  holding  that  the  exercise  of  ordinary  care  on  the  part  of  the  sheriff  will 

1  "  The  writ,"  said  Lord  EUenborongli,  '  May  v.  Proby,  Cro.  Jao.  419 ;  Bao.  Abr. 
"must  speak  for  itself.  We  cannot  hear  tit.  "Eescue,"  E,  1;  Com.  Dig.,  tit.  " Res- 
that  inslead  of  A.  B.,  named  in  the  writ,  it  is       cous,"  D,  7. 

meant  that  the  sheriff  should  arrest  X.  T."  *  Hartleib  v.  McLane's  Administrators,  44 

Scandover  v.  Warne,  2  Camp.  470.  Pa.  St.  610.    Compare  Green  v.  Hern,  2  Pa. 

2  Griswold  v.  Sedgwick,  6  Cow.  456.  167;  Mitchell  v.  The  Commonwealth,  37  Pa. 

3  Scott  V.  Ely,  4  Wend.  555.  St.  187;  CoUins  v.  Ferral,  11  Smed.  &  M.  383; 
<  Jarmain  v.  Hooper,  6  Man.  &  G.  827.  Garnett  v.  Hamblin,  11  Smed.  &  M.  219. 

s  Hallowell  Bank  v.  Howard,  14  Mass.  181.  s  Phillips  v.  Lamar,  27  Ga.  228.  McDonald, 
»  Sly  V.  Finch,  Cro.  Jac.  614.  "  But  when  J.,  in  this  case  denies  the  doctrine  of  Brown- 
he  sayeth  farther  [in  his  return]  that  they  ing  v.  Hanford,  5  Hill,  591,  where  the  sheriff 
are  reduced  out  of  his  custody,  the  slieriff  delivered  property  to  a  solvent  receiptor,  in 
hath  misdemeaned  himself,  and  therefore  whose  hands  it  was  casually  burned,  and 
he  Is  chargeable."  Zhid.,  per  Doderidge,  J.,  was  held  not  liable, 
citing  33  Hen.  VI.,  pi.  1;  Dyer,  141.  i»  Gilmore  v.  Moore,  30  Ga.  628. 
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dischaTge  him  from  responsibility  in  case  of  the  loss  of  goods  attached  on  mesne 
process.'  Some  courts  have  applied  the  same  rule  in  case  of  property  taken  on  final 
process.' 

Take  also  the  case  of  a  recording  officer  in  the  recording  of  a  deed.  One  of  his 
clerks  makes  a  material  mistake,  which  results  in  damages  to  the  grantee  who  left 
the  deed  to  be  recorded,  and  paid  the  statutory  fee.  The  recorder  will  be  answerable 
in  damages  to  a  person  thus  injured,  although  there  may  be  great  difSculty  in  deter- 
mining what  the  damages  will  be.'  But  the  liability  of  the  recorder  is  undoubtedly 
as  fixed  and  inflexible  as  though,  for  the  consideration  of  the  fee  paid  him,  he  had 
entered  into  a  written  contract  with  the  grantee  to  record  the  deed  correctly.  He 
will  not  be  able  to  excuse  himself  by  showing  that  he  used  the  diligentia  patria- 
familiaa  of  the  Roman  law,  which,  as  Dr.  Wharton  learnedly  shows,  is  the  true 
measure  of  liability  in  the  case  of  bailees.*  He  is  bound  at  his  peril  to  see  that  the 
work  is  correctly  done,"  though  he  is  under  no  obligation  to  see  to  the  validity  of  the 
instrument  presented  to  him  for  record.^  Carrying  out  this  principle,  it  has  been 
held  by  an  eminent  judge  at  Nisi  Prius,  that  the  liability  of  a  recorder  of  deeds  for 
making  a  false  certificate  of  search  extends  only  to  the  persons  taking  the  certificate 
and  paying  the  fee  therefor,  and  does  not  extend  to  a  subsequent  purchaser,  because 
there  is  no  privity  of  contract  between  him  and  the  subsequent  purchaser.'  But 
where  a  false  certificate  was  given  by  the  recorder  to  the  agent  of  a  money-lender, 
who  had  been  solicited  to  lend  money  on  the  property  as  to  which  the  search  for 
title  was  made,  the  recorder  was  liable  to  the  money-lender,  although  the  certifloate 
■was  in  fact  made  to  the  borrower,  who  paid  for  it.* 

1  Snell  V.  Greenfield,  2  Swan,  3U;  Burke  *  Whart.  on Neg.,  §5 435-478. 

V.  Trevitt,  1  Mason,  96, 100 ;  Starr  v.  Moore,  »  "  The   officer  who   makes   the   eearoh 

3  McLean,  354;  Moore  v.  Westervelt,  27  N.  stands,  In  reference  to  its  corActness,  in 

T.  235;  a.  c,  21  N.  Y.  103;  Briggs  v.  Taylor,  the  attitude  of  an  insurer,  and  his  fee  rep- 

28  Vt.  180;  Bridges  v.  Perry,  14  Vt.  262;  Dor-  resents  the  premium."    Agnew,  J.,  in  The 

man  v.  Kane,  5  Allen,  38;  Farrott  v.  Dear-  Commonwealth  o.  Harmer,  6  Phila.  92.   Com- 

born,  104  Mass.  104.     Compare  Jenner  v.  pare  Schell  v.  Stein,  76  Pa.  St.  398. 

Joliffe,  6  Johns.  9;   Sewall  v.  Mattoon,  9  "  In  Ramsey  o.  Eiley,  13  Ohio,  157,  a  decla- 

Mass.  535 ;  Tyler  v.  tjlmer,  12  Mass.  183.  ration  against  a  recorder  for  recording  a 

'  TheState  V.Nelson,  llnd.  522;  Stewart  V.  forged  instrument  was  held  bad  on  demur- 

Nnnemaker,  2  Ind.  47.    This  agrees  with  the  rer,  for  want  of  an  averment  that  the  recorder 

view  in  Story  on  Bail.,  §  130,  and  Edw.  on  knew  it  was  forged. 

Bail.  69.  '  The  Commonwealth  v.  Harmer,  6  Phila. 

s  This  difficulty  has  been  suggested,  and  90,  per  Agnew,  J. 

several   questions  mooted,  by  Mr.  Justice  '  Houseman  v.  Girard  Mutual  Building 

Oooley  in  his  work  on  Torts,  p.  384.  Agsn.,  81  Pa.  St.  256. 


CHAPTEE   XVIII. 

LIABILITY  OF  TELEGRAPH  COMPANIES  FOR  NEGLIGENCE. 


LxASoro  Casb:  The  Western  Union  Telegraph  Company  v.  Carew.  —  Nature  of  the 
liability  of  telegraph  companies,  and  their  power  to  make 
regulations  limiting  their  liability. 

l^OTES :  1 1.  Nature  and  extent  of  the  liability  of  telegraph  companies. 
2.  Failure  or  delay  in  the  transmission  of  telegrams. 
8.  Connecting  lines. 
4.  Eegulations  limiting  liability. 
6.  Power  to  limit  liability,  how  far  modified  by  statute. 

6.  Regulations  that  dispatches  must  be  repeated. 

7.  Condition  that  message  is  to  be  repeated  will  not  excuse  non- 

delivery or  delay. 

8.  Stipulations  against  liability  in  night-messages. 

9.  Eegulations  limiting  time  within  which  claims  for  damages 

may  be  presented. 

10.  Proof  of  knowledge  of  regulation. 

11.  Parties  to  actions. 

12.  Declarations  of  the  company's  agents. 

13.  Measure  of  damages  —  General  rules  apply. 

14.  Actual  damages  may  be  recovered. 

15.  A  case  where  liberal  damages  were  allowed. 

16.  Causa  proxima,  non  remota,  spedaiur. 

17.  Loss  of  uncertain  and  contingent  profits  not  allowed. 

18.  Loss  of  profits  on  intended  contract. 

19.  Where  a  telegram  is  unintelligible  to  the  agent  of  the  company 

which  receives  it  for  transmission. 

20.  Duty  of  the  person  damaged,  on  discovering  the  failure  of  the 

company  to  perform  its  duty. 


NATURE  OF  LIABILITT  — EEGTILATIONS  LIMITING  LIABILITY. 

The  Western  Union  Telegraph  Company  v.  Cakew.* 
Supreme  Court  of  Michigan,  1867. 

Hon.  Gbobqk  Martdt,  Chief  Justice. 
"    Isaac  P.  Chkistianct,  1 
"    James  V.  Campbell,       I  Associate  Justices. 
"    Thomas  M.  Coolet,       J 

1.  General  IilabiUty  of  Tele^aph  Companies.— Telegraph  companies,  in  the  absence 
of   any  proTisions  .of  statute,  are  not  common  carriers,  and  their  obligations  and 

•  Beported  15  Mich.  525. 
(828) 
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Supreme  Court  of  Michigan —  Opinion  of  Christiancy,  J. 

liabilities  are  not  to  be  measured  by  the  same  mles,  but  must  be  fixed  by  considerations 
growing  out  ol  the  nature  of  the  business  in  which  they  are  engaged.  They  do  not 
become  insurers  against  errors  in  the  transmission  ol  messages,  except  so  far  as  by 
their  rules  and  regulations,  or  by  contract,  they  choose  to  assume  that  position. 

3.  Stipulations   limitiue  Liability.— The  usual  printed  statements  upon  blanks  fur- 

nished by  telegraph  companies  to  their  customers,  upon  which  messages  are  to  be 
written,  are  in  the  nature  of  a  general  proposition  to  the  public  of  the  terms  on  which 
all  messages  are  to  be  sent;  and  one  who  writes  a  message  on  such  a  blank,  and 
delivers  it  to  an  agent  of  the  company  for  transmittal  oyer  its  wires,  is  deemed  in 
law  to  have  accepted  the  proposition,  which  thus  becomes  a  contract  between  him 
and  the  company. 

8.  Stipulation  against  liiability  where  Message  is  not  repeated.— A  stipulation 
upon  such  a  blank  that  the  company  will  not  be  liable  for  errors  or  delays  arising  in 
the  transmission  of  messages  not  repeated  back,  is  reasonable,  although  an  increased 
rate  is  charged  for  repeating  a  message. 

4.  Stipulation  agrainst  Liability  for  Faults  of  Oonneotingr  Lines. —A  stipulation 

on  such  a  blank  that  the  company  receiving  messages  will  not  be  liable  for  the  errors 
or  negligence  of  any  connecting  lines  over  which  It  may  be  necessary  to  send  them  in 
order  that  they  may  reach  their  destination,  is  likewise  reasonable. 

Eehor  to  Wayne  Circuit.  This  was  an  action  of  assumpsit,  brought 
by  defendant  in  error  to  recover  damages  for  the  failure  on  the  part  of 
plaintiff  in  error  to  transmit  a  certain  telegraphic  message  from  Detroit 
to  Baltimore.  The  charges  were  paid  to  Baltimore,  though  the  plaintiff 
in  error's  lines  only  extended  to  Philadelphia.  The  message  was  cor- 
rectly sent  to  Philadelphia,  and  delivered  there  to  the  agent  of  the 
Baltimore  line.     The  error  occurred  between  this  point  and  Baltimore. 

The  message  was  written  upon  one  of  the  printed  blanks  of  the  com- 
pany, at  Detroit,  containing  certain  conditions,  but  which  defendant  in 
error  had  never  read ;  neither  was  his  attention  ever  called  to  them. 

The  charge  of  the  court  is  stated  in  the  opinion.  Judgment  was  ren- 
dered for  the  plaintiff  below. 

Walker  &  Kent,  for  plaintiff  in  error;  0.  Hunt,  for  defendant  in 
error. 

Chkistianct,  J.  —  Carew,  the  plaintiff  below,  wishing  to  order  an 
amount  of  oysters  from  Rowe,  Schoolfleld  &  Co.,  of  Baltimore,  went  to 
the  office  of  the  plaintiff  in  error,  at  Detroit,  and  wrote  and  delivered 
for  transmission  the  following  message,  — 

"Howe,  Schoolfleld  ^  Co.,  Cdrleton,  Baltimore,  Md. :  — 

"  Send  immediately  (40)  forty  cases  cans,  (5)  five  sacks  kegs.     Don't 

fail. 

"J.  H.  Cakew." 

And  paid  for  its  transmission  $1.95,  the  price  of  an  unrepeated  mes- 
sage from  Detroit  to  Baltimore.  On  the  face  of  the  paper  upon  which 
the  message  was  written  was  printed  the  following,  immediately  above 
the  written  message :  — 
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"see  conditions  on  back. 

"  Write  plainly.  Give  full  address.  Use  no  abbreviations  or  figures. 
Send  the  following  message,  without  repeating,  subject  to  above  condi- 
tions and  agreement  indorsed  on  back." 

On  the  back  of  the  same  paper,  in  full  and  clear  type,  was  printed 
the  following :  — 

'■''Western  Union  Telegraph  Company. 
"  conditions: 

"  In  order  to  guard  against,  and  correct  as  much  as  possible,  some  of 
the  errors  arising  from  atmospheric  and  other  causes  appertaining  to 
telegraphy,  every  important  message  should  be  repeated,  by  being  sent 
back  from  the  station  at  which  it  is  received,  to  the  station  from  which 
it  is  originally  sent.  Half  the  usual  price  will  be  charged  for  repeating 
the  message.  And  while  this  company,  in  good  faith,  will  endeavor  to 
send  messages  correctly  and  promptly,  it  will  not  be  responsible  for 
errors  or  delays  in  the  transmission  or  delivery,  nor  for  the  non-delivery 
of  repeated  messages  beyond  two  hundred  times  the  sum  paid  for 
sending  the  message,  unless  a  special  agreement  for  insurance  be  made 
in  writing,  and  the  amount  of  risk  specified  on  this  agreement,  and 
paid  for  at  the  time  of  sending  the  message.  Nor  will  the  company  be 
responsible  for  any  eri-or  or  delay  in  the  transmission  or  delivery,  or  for 
the  non-delivery  of  any  unrepeated  message,  beyond  the  amount  paid 
for  sending  the  same,  unless  in  like  manner  specially  insured,  and 
amount  of  risk  stated  thereon  and  paid  for  at  the  time.  No  liability  is 
assumed  for  error  in  cipher  or  obscure  messages.  Nor  is  any  liability 
assumed  by  this  company  for  any  error  or  neglect  of  any  other  com- 
pany over  whose  lines  this  message  may  be  sent  to  reach  its  destination. 
And  this  company  is  hereby  made  the  agent  of  the  sender  of  this  mes- 
sage to  forward  it  over  the  lines  extending  beyond  those  of  this  company. 

"No  agent  or  employee  is  allowed  to  vary  these  terms,  or  to  make 
any  other  or  verbal  agreement,  nor  any  promise  as  to  the  time  of  per- 
formance ;  and  no  one  but  a  superintendent  is  authorized  to  make  a 
special  agreement.  These  terms  apply  through  the  whole  course  of  this 
message,  on  aU  lines  by  which  it  may  be  transmitted." 

The  plaintiff  below  testified  —  and  there  was  no  evidence  to  the  con- 
trary —  that  he  never  read  the  above  conditions,  nor  had  his  attention 
called  to  them ;  that  he  was  not  informed,  nor  did  he  know,  that  the 
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message  passed  over  the  line  of  any  other  company  on  its  way  to  Balti- 
more, or  that  it  was  necessary  to  repeat  the  message  in  order  to  hold 
the  company  responsible  for  mistakes. 

The  line  of  this  company  extended  only  to  Philadelphia.  The  mes- 
sage was  correctly  transmitted  to  that  point,  and  there  correctly 
delivered  to  the  agent  of  the  line  from  Philadelphia  to  Baltimore.  But 
when  received  at  Baltimore,  the  message  read  "four  cases,"  instead  of 
"forty,"  and  the  four  cases  only  were  sent  by  Rowe  &  Co.  Thi» 
action  is  brought  to  recover  the  damages  resulting  from  this  error. 

The  court  charged  the  jury,  — 

"  1.  That  the  plaintiff  was  not  bound  by  the  conditions  on  the  back 
of  the  dispatch,  unless  his  attention  was  called  to  them. 

"  2.  That  it  is  immaterial  on  which  line  the  error  occurred,  the 
defendant  having  received  the  pay  for  the  proper  transmission  of  the 
dispatch  from  Detroit  to  Baltimore. 

"  3.  That  if  the  plaintiff's  attention  was  not  called  to  the  necessity 
of  repeating  the  message  in  order  to  secure  its  correct  delivery,  he  wa» 
not  bound  so  to  do,  to  entitle  him  to  recover." 

To  each  of  these  charges  exception  was  taken ;  and  the  court  was 
requested,  but  refused,  to  charge  directly  the  contrary,  and  that  there 
was  a  fatal  variance  between  the  contract  declared  upon  and  that  proved 
(the  declaration  being  upon  an  absolute  undertaking  to  send  to  and 
deliver  the  message  at  Baltimore).  If  the  printed  request  on  the  face 
of  the  paper,  to  "  send  the  message  without  repeating,  subject  to  above 
conditions  and  agreement  on  back,"  together  with  the  terms  and  condi- 
tions referred  to,  constituted  or  governed  the  contract  for  transmission, 
then  the  entire  charge  of  the  court  was  wrong,  and  the  plaintiff  below 
had  no  right  to  recover.  The  competency  of  the  parties  to  enter  into 
such  a  contract  is  not  denied ;  but  it  is  insisted  that  telegraph  com- 
panies are  common  carriers ;  that  carriers  cannot  limit  their  common- 
law  liability  by  a  mere  notice,  because  the  other  party  has  the  right  to 
insist  upon  having  his  goods  carried  by  them,  subject  to  their  common- 
law  liability,  notwithstanding  the  notice;  that  the  parties  employing 
them  are  not  bound  to  pay  any  attention  to  such  notice ;  and  to  exempt 
the  carrier  from  such  liability,  it  must  be  shown,  not  only  that  the  notice 
was  brought"  home  to  the  party  dealing  with  him,  but  that  he  actually 
assented  to  the  terms. 

We  do  not  deem  it  necessary  to  discuss  the  case  upon  this  theory. 
Our  opinion  upon  its  application  to  carriers  will  be  expressed  in  the 
several  cases  of  the  Michigan  Southern  and  Northern  Indiana  Railroad 
Company  now  before  us.     We  are  all  agreed  that  telegraph  companies, 
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in  the  absence  of  any  provision  of  statute  imposing  such  liability,  are  not 
common  carriers,  and  that  their  obligations  and  liabilities  are  not  to  be 
measured  by  the  same  rules ;  that  they  do  not  become  insurers  against 
all  errors  in  the  transmission  or  delivery  of  messages,  except  so  far  as 
by  their  rules  and  regulations,  or  by  contract,  or  otherwise,  they  choose 
to  assume  that  position,  or  hold  themselves  out  as  such  to  the  public,  or 
to  those  who  employ  them.  The  statute  of  this  State  authorizing  such 
companies,  and  to  some  extent  prescribing  their  duties  and  liabilities, 
imposes  no  such  liability,  i  Impartiality  and  good  faith  are  the  chief,  if 
not  the  only,  obligations  required  by  the  statute,  so  far  as  relates  to  the 
question  here  involved.  Beyond  these  statute  requirements,  their  obli- 
gations must  be  fixed  by  considerations  growing  out  of  the  nature  of 
the  business  in  which  they  are  engaged,  the  character  of  the  particular 
transactions  which  may  arise  in  the  course  of  their  business,  and  the 
application  of  the  principles  of  justice  and  public  policy  recognized 
alike  by  common  sense  and  the  common  law.  The  statutes  of  the  other 
States  in  reference  to  this  branch  of  business  are,  in  the  main,  substan- 
tially like  our  own. 

Telegraph  companies,  like  common  carriers,  it  is  true,  exercise  a 
pubhc  employment ;  and  the  former  are  bound  to  send  messages  for 
those  who  apply  and  are  ready  to  pay  the  usual  or  settled  charges,  as 
the  latter  are  bound  to  transport  goods  for  those  who  seek  their  services, 
upon  similar  terms ;  and,  doubtless,  the  same  rule  for  securing  impar- 
tiality would  apply  to  both,  except  as  modified  by  statute. ^  But,  beyond 
this,  as  relates  to  the  actual  transportation  of  goods  in  the  one  case  and 
the  transmission  of  ideas  in  the  other,  there  is,  in  the  nature  of  things 
and  the  different  means  and  agencies  employed,  but  very  little  substan- 
tial resemblance ;  and  any  analogy  must  be  more  fanciful  than  real,  and 
likely  to  lead  to  error  and  injustice.  This  is  not  a  case  which  calls  upon 
us  for  laying  down  the  rules  which  must  be  held  to  govern  as  to  the 
degree  of  skill,  care,  and  diligence  to  be  required  in  the  transmission  of 
messages.  But,  doubtless,  the  use  of  good  apparatus  and  instruments 
would  be  required,  and  reasonable  skill  and  a  high — perhaps  the  very 
highest — degree  of  care  and  diligence  in  their  operation.  And  when 
an  error  has  occurred  in  the  transmission  of  a  message,  it  may  be  found 
that  they  ought  to  be  held  prima,  facie  guilty  of  negligencej  the  onus  of 
proof  resting  upon  them  to  show  diligence,  the  means  for  doing  this 
being  peculiarly  within  their  knowledge  and  power. 

But  it  would  be  extremely  unjust,  and,  considering  the  small  amount 
of  compensation  for  sending  a  message,  would  effectually  put  an  end 

>  Corap.  Laws,  chap.  70.  2  See  Comp.  Laws,  chap.  70,  §  15. 
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to  this  method  of  correspondence,  to  hold  them  absolutely  liable  as 
insurers  for  the  entire  correctness  of  all  messages  transmitted,  or  to 
hold  them  responsible  for  all  damages  which  might  accrue  from  an  error, 
especially  when  only  a  single  transmission,  without  repeating,  is  relied 
upon  or  paid  for ;  or  to  deny  them  all  power,  by  rules,  regulations,  or 
notices,  to  limit  their  liability  even  in  the  case  of  repeated  messages. 
And  it  would  be  equally  unreasonable  to  require  them  to  repeat  a  mes- 
sage, when  they  are  paid  only  for  a  single  transmission. 

And  while,  in  settled  weather,  or  when  the  normal  condition  or  opera- 
tion of  the  electrical  currents  is  not  affected  by  any  temporary  or  local 
■disturbance,  a  single  transmission  by  a  skilful  operator  may  be  relied 
upon,  as  a  general  rule,  and  for  matters  of  comparatively  small  impor- 
tance, yet  it  must  be  well  known  to  most  men  (if  not  to  all  who  have 
such  a  degree  of  intelligence  as  to  be  likely  to  resort  to  this  mode  of 
correspondence)  that  the  electrical  state  of  the  atmosphere  is  liable  to 
sudden  and  violent  changes,  extending  over  areas  of  greater  or  less 
extent,  which  cannot  be  foreseen  or  guarded  against,  and  which  mate- 
rially affect  the  currents  transmitted  from  a  battery  along  the  wires, 
and  for  a  time  render  the  operation  of  the  instruments  uncertain  and 
unreliable ;  that  these  disturbances  often  affect  distant  portions  of  the 
line,  or  of  a  connecting  line,  while  their  influence  may  be  scarcely  felt, 
or  not  felt  at  all,  at  the  station  from  which  a  message  is  sent ;  and  that, 
therefore,  to  insure  entire  and  uniform  correctness,  the  only  safe  method 
is  to  have  the  message  verified  by  repeating  it  back  to  the  station  from 
which  it  was  sent. 

The  regulation,  therefore,  of  most,  if  not  all,  telegraph  companies 
operating  extensive  lines,  allowing  messages  to  be  sent  by  single  trans- 
mission for  a  lower  rate  of  charge,  and  requiring  a  larger  compensation 
when  repeated,  must  be  considered  as  highly  reasonable ;  giving  to  theii- 
customers  the  option  of  either  mode,  according  to  the  importance  of  the 
message,  or  any  other  circumstance  which  may  affect  the  question. 

And  as  the  compensation  ought  always  to  be  in  proportion  to  the  risk 
assumed,  the  provision  in  these  regulations  in  reference  to  insurance 
must  be  regarded  also  as  just  and  reasonable. 

As  the  statute  of  this  State  and  of  the  other  States  (so  far  as  we  have 
examined  them)  requires  them  to  receive  dispatches  from  and  for  other 
teleo-raph  lines,  and  to  transmit,  etc.,  it  is  but  reasonable,  when  the 
same  message  is  to  pass  over  the  lines  of  more  than  one  company,  that 
each  should  be  responsible  only  for  the  errors  occurring  on  its  own  line  ; 
and  the  receipt  of  the  money  by  the  company  first  transmitting  the 
message,  as  the  agent  of  the  other  lines,  is  much  more  for  the  con- 
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venience   of   the   person   sending  the  message  than  for   that   of   the 
company. 

Such  being  the  reasonable  and  settled  rules,  regulations  and  usages- 
of  this  company,  it  was,  we  think,  for  the  plaintiff,  before  sending  his 
message,  to  acquaint  himself  with  those  rules,  regulations  and  usages, 
and  the  terms  upon  which  messages  would  be  sent.  And,  in  the  absence- 
of  any  special  inquiry  by  him  upon  the  subject,  the  natural  inference 
would  seem  to  be,  either  that  he  already  knew  and  assented  to  such 
rules,  regulations  or  usages,  or  that  he  intended  to  assent  to  thera,. 
whatever  they  might  be. 

But,  to  give  to  all  who  should  wish  to  send  messages  full  information 
upon  these  matters,  in  an  authentic  and  reliable  form,  which  could  not 
so  well  be  done  verbally,  by  special  explanations  to  each  applicant,  this- 
company  has  very  properly  printed  their  rules  and  regulations  upon  the 
very  paper  upon  which  each  message  is  to  be  written ;  and  upon  the  very- 
face  of  the  paper,  immediately  preceding  the  blank  space  on  which  the 
message  is  written,  is  the  printed  request  to  send  the  message,  "  subject 
to  above  conditions  and  agreement  indorsed  on  back."  The  signature 
of  the  message  becomes  also  an  adoption  of,  and  the  signature  to,  this- 
request.  The  party  sending  the  message  fills  up  and  signs  the  printed 
blanks ;  and,  in  form,  at  least,  it  is  as  much  his  contract  as  if  he  had 
written  the  whole  printed  conditions,  or  a  contract  in  which  they  were 
inserted  with  his  own  hand. 

This  printed  matter  on  the  face  of  the  paper  could  hardly  escape  the 
attention  of  any  one,  not  naturally  or  purposely  blind,  who  should 
write  a  message  upon  the  paper.  He  must  at  least  know  that  there  i& 
some  printed  matter  on  the  face  of  the  paper,  and  he  must  be  held  to 
know  that  it  has  been  placed  there  for  some  purpose  connected  with  the 
message.  It  is  therefore  no  excuse  for  him  to  say  he  did  not  read  this- 
printed  matter  before  his  eyes.  It  was  gross  carelessness  on  his  part  if 
he  did  not. 

The  printed  blank,  before  the  message  was  written  upon  it,  was  a 
general  proposition  to  all  persons  of  the  terms  and  conditions  upon 
which  messages  would  be  sent.  By  writing  the  message  under  it,  sign- 
ing and  delivering  it  for  transmission,  the  plaintiff  below  accepted  the 
proposition,  and  it  became  a  contract  upon  those  terms  and  conditions. ^ 

The  conditions  on  the  back  of  the  message,  it  is  true,  did  not  state 
where  the  line  of  this  company  terminated,  nor  what  other  line  the 

>  Breese   v.  United   States   Tel.  Co.,  45  Western  E.  Co.,  5  Hurl.  &  N.  867;  Bryant 

Barb.  274,  — a  parallel  case,  in  aU  material  v.  Telegi-apli  Co.,  1  Daly,  678;  McAudrew  v. 

respects,  with  the  reasoning  ol   which  we  Telegraph  Co.,  33  Eng.  Law  &  Eq.  180. 
are  fully  satisfied.    See  also  Lewis  v.  Great 
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message  must  pass  over.  But  the  reference  to  the  terms  of  sending 
over  other  lines  was  sufficient,  if  the  plaintiff  deemed  it  of  any  impor- 
tance to  him,  to  put  him  upon  inquiry,  when  the  fact  would  at  once 
have  been  ascertained. 

The  contract  which  the  evidence  tended  to  show,  was  for  a  single 
transmission  by  the  company  over  its  own  line,  without  repetition,  and 
for  delivering  the  message,  as  the  agent  of  the  plaintiff,  to  the  next  line 
in  its  course  to  Baltimore,  —  a  contract  which,  the  evidence  tended  to 
show,  had  been  fully  complied  with.  The  contract,  therefore,  was 
essentially  different  from  that  declared  upon.  The  charge  was  erro- 
neous upon  all  the  points  stated  in  the  record. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  awarded. 

Campbell  and  Coolet,  JJ.,  concurred;  Mabtin,  C.  J.,  was  not 
present. 


NOTES. 

^  1.  Nature  and  Eztent  of  the  Liability  of  Telegraph  Compaoles.  — The 

comparatively  recent  growth  of  the  law  upon  this  subject  necessarily  renders  the  state 
of  decisions  very  unsatisfactory  upon  many  points.  The  common-law  liability  of 
these  companies  for  failure  or  neglect  in  the  performance  of  their  duties  is  frequently 
stated  obscurely,  or  in  an  ill-defined  manner.  A  fundamental  inquiry  is,  whether  the 
functions  of  a  telegraph  company  are  merely  of  a  private  character,  or  whether  the 
duty  of  serving  with  care,  skill,  and  diligence  all  who  apply  and  pay  the  fixed  fee 
partakes  of  the  nature  of  a  public  obligation.  Are  we  to  seek  nowhere  else  to  learn 
the  obligations  of  the  company  to  its  patrons,  than  in  the  contracts  dictated  by  it  to 
those  who  apply  for  the  transmission  of  dispatches  ?  If  the  obligations  of  such  com- 
panies in  this  particular  are  founded  wholly  in  contract,  the  result  would  seem  to 
follow  that  they  may,  in  any  case,  capriciously  dictate  the  terms  upon  which  they 
would  act.  The  case  of  Play  ford  v.  United  Kingdom  Telegraph  Company,''  and  the 
late  case  of  Dickson  v.  Renter's  Telegraph  Company,^  in  the  English  Court  of 
Appeal,  distinctly  enunciate  the  view  that  the  responsibilities  of  a  telegraph  com- 
pany are  to  be  measured  only  by  the  contract  made  with  the  sender  of  the  dispatch ; 
but  the  spirit  and  letter  of  the  decisions  in  this  country  are  quite  the  reverse.  The 
rule  here  is,  that  a  telegraphic  company  is  bound,  equally  with  a  common  carrier,  to 
serve  all  who  apply.  It  is  a  public  institution.  It  serves  a  public  purpose.  It  does 
not  do  so  without  consideration.  The  exercise  of  the  right  of  eminent  domain  is  a 
condition  essentially  precedent  to  its  existence,  and  special  laws  are  generally  enacted 
for  the  preservation  of  its  property  and  for  the  secrecy  of  business  communications 
made  over  its  lines.' 

>  L.  E.  4  Q.  B.  706.  more  v.  Western  tTnion  Tel.  Co.,  78  Pa.  St. 

s  S  C.  P.  Div.  1 ;  ».  c,  2  0.  P.  Dlv.  62.  242 ;  Western  TTnion  Tel.  Co.  v.  Carew,  o«te, 

»  New  York,  etc.,  Tel.  Co.  ti.  Dryburg,  86  p.  828;  Bartlett  v.  Western  Union  Tel.  Co., 

Pa.  St.  S02;   Parks  v.  Alta  California  Tel.  62  Me.  217;  Tyler  ».  Western  Union  Tel.  Co., 

Co.,  13  Cal.  422 ;  De  Eutte  v.  New  York,  etc.,  60  111.  431 ;  Wann  v.  Western  Union  Tel.  Co., 

Tel.  Co.,  30  How.  Pr.  413;  1  Daly,  547;  Pass-  37  Mo.  481. 
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Considerations  like  the  foregoing  would  seem  to  be  amply  sufficient  to  demonstrate 
tte  fact  that  these  corporations  act  in  a  public  capacity ;  and,  probably,  in  the  absence 
of  statutes  upon  this  subject,  this  rule  would  have  been  established  by  judicial 
decision  without  exception.  However,  to  set  this  question  at  rest,  and  unequivocally 
to  define  the  status  of  telegraph  companies,  and  their  duties,  the  faithful  perform- 
ance of  which  so  vitally  concerns  the  community  in  general,  the  legislatures  of  the 
various  States  have  generally  enacted  laws  making  it  the  duty  of  agents  of  the 
companies,  under  penalty,  to  receive  dispatches  from  and  for  other  telegraph  lines, 
and  from  and  for  any  person,  and,  on  payment  of  the  usual  charges,  to  transmit  them 
faithfully,  without  unreasonable  delay,  and,  with  certain  exceptions,  in  the  order  in 
which  they  are  received.'  Of  a  statute  of  this  character,  Biqilow,  C.  J.,  said,  in  a 
leading  case :  ^  "  The  leading  feature  in  this  enactment  is,  that  it  in  effect  takes  the 
business  of  conducting  and  managing  a  line  of  electric  telegraph,  within  this  Com- 
monwealth out  of  the  class  of  ordinary  private  occupations,  and  makes  it  a  quasi- 
public  employment,  to  be  carried  on  with  a  view  to  the  general  benefit  and  for  the 
accommodation  of  the  community,  and  not  merely  for  private  emolument  and  advan- 
tage. Under  this  provision,  an  owner  or  manager  of  such  a  line  becomes,  to  a  certain 
extent,  a  public  servant  or  agent." 

Although  the  general  rule  is  quite  clear  that  telegraph  companies  act  in  a  public 
capacity,  there  is  great  lack  of  uniformity  in  the  decisions  as  to  what  is  the  extent  of 
their  liability  for  failure  or  neglect  in  the  performance  of  their  duties.  In  actions  on 
this  account,  counsel  for  plaintiffs  frequently  insist  that  these  companies  should  be 
held  to  the  strict  responsibility  of  common  carriers  of  merchandise  in  the  performance 
of  their  duties.  But  this  claim  has  not  met  with  favor,  and  the  current  of  authority  is 
decidedly  opposed  to  it.'  It  is  indeed  true  that  the  fact  that  telegraph  companies 
exercise  a  public  employment  in  some  respects  assimilates  the  duties  and  obligations 
incident  to  their  employment  to  those  which  the  law  attaches  to  that  of  common 
carriers;  but  it  is  entirely  fallacious  to  say  that  the  extent  of  responsibility  is 
the  same  in  each  case.  Because  common  carriers  of  merchandise  are,  with  the 
familiar  exceptions,  insurers  of  the  faithful  performance  of  their  duties,  it  by  no 
means  follows  that  telegraph  companies  are  under  the  same  onerous  responsibility  in 

'  Ark.  Dig.  Stat.,  §  6721;  Penal  Code  Oal.,  13  Allen,  226;  Leonard  v.  New  York,  etc., 

§  638;  Gen.  Stat.  Conn.  1875,  p.  342,  §  8;  Eev.  Tel.  Co.,  41  N.  Y.  644;  New  York,  etc.,  Tel. 

Stat.  111.  1877,  p.  996,  §§  6,  7;  Eev.  Stat.  Ind.  Co.  v.  Dryburg,  35  Pa.  St.  298;  Passmo're  v. 

1876,  p.  868,  §  1;  Code  Iowa  1873,  §  1327;  Gen.  Western  Union  Tel.  Co.,  78  Pa.  St.  238;  Warm 

Stat.  Ky.  1873,  p.  340,  §  10;  Eev.  Stat.  La.  i;.  Western  Union  Tel.  Co.,  37  Mo.  472;  Bir- 

1S76,  §  3761;  1  Md.  Code  1860,  p.  171,  §  117;  1  ney  u.  New  York,  etc.,  Tel.  Co.,  18  Md.  341; 

Wag.  Mo.  Stat.  324,  §9;  Eev.  Stat.  Me.  1871,  Washington,  etc.,  Tel.    Co.  v.  Hobson,    15 

chap.  53,  §  1;  Gen.  Stat.  Mass.,  chap.  64,  §  10;  Gratt.  122;  Western  Union  Tel.  Co.  v.  Carew, 

Comp.  Laws  Mich.  1871,  §§  2638,  2639;  Comp.  ante,  p.  828;  Bartlett  v.  Western  Union  Tel! 

Laws  Nev.,  §  3516;  Eev.  N.  J.  1877,  p.  1176,  §  Co.,  62  Me.  209;  Western  Union  Tel.  Co.  v. 

12;  SEdm.  (N.  Y.)  Stat,  at  Large,  722,  §  11;  Fontaine,  58  Ga.  433 ;  Camp  r.  Western  Union 

Sayler's  Ohio  Stat.  761,  §  8;  Gen.  Laws  Or.  Tel.  Co.,  1  Meto.  (Ky.)  164;  De  Eutte  v.  Nesv 

1872,  p.  776,  §  17;  2  Bright.  Purd.  Pa.  Dig.  York,  etc.,  Tel.  Co.,  30  How.  Pr.  403;  «.  „.,  1 

1394,  §  1;  Code  Va.  1873,  p.  619,   §§  2,  3;  1  Daly,  547;  Bryant  v.  American  Tel.  Co.,'l 

Thomp.  &  Steg.  Tenn.  Stat.,  §§  1322,  1324;  Daly,  575,  584 ;  Aiken  ©.Telegraph  Co.,  6  So. 

Eev.  Stat.  Wis.  1878,  §  4557.  Car.  358;  Dickson  v.  Eeuter's  Tel.  Co.,  3  C. 

2  Ellis  V.  American  Tel.  Co., IS  AUen,  226,  P.  Div.  1,  7;  s.  c,  2  C.  P.  Div.  62.    The  con- 

'^^l-  trary  is  held  in  an  early  and  imperfectly 

3  Baldwin  v.  United  States  Tel.  Co.,  45  N.  reasoned  case  on  this  subject  in  California. 

Y.  744 ;  s.  c,  54  Barb.  505 ;  6  Abb.  Pr.  (N.  8.)  Parks  v.  Alta  California  Tel.  Co.,  13  Cal.  422. 

405 ;  1  Laus.  125 ;  Ellis  v.  American  Tel.  Co., 
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the  transaction  of  a  business  which,  in  its  essential  particulars,  is  radically  different, 
and  resembles  the  carriage  of  goods  only  in  minor  details,  too  trivial  for  serious  con- 
sideration. 

The  reasons  for  distinguishing  the  two  employments  have  been  frequently  and 
forcibly  stated,  but  nowhere  with  greater  clearness  than  in  the  opinion  of  Johnson, 
J.,  in  Breese  v.  United  States  Telegraph  Company,^  as  follows:  "I  cannot  refrain 
from  observing  here,  that  the  business  in  which  the  defendant  is  engaged,  of  transmit- 
ting ideas  only  from  one  point  to  another,  by  means  of  electricity  operating  upon  an 
extended  and  insulated  wire,  and  giving  them  expression  at  the  remote  point  of 
delivery  by  certain  mechanical  sounds,  or  by  marks  or  signs  indented,  which  repre- 
sent words  or  single  letters  of  the  alphabet,  is  so  radically  and  essentially  different, 
not  only  in  its  nature  and  character,  but  in  all  its  methods  and  agencies,  from  the 
business  of  transporting  merchandise  and  material  substances  from  place  to  place 
by  common  carriers,  that  the  peculiar  and  stringent  rules  by  which  the  latter  are 
controlled  and  regulated  can  have  very  little  just  and  proper  application  to  the 
former.  And  all  attempts  heretofore  made  by  courts  to  subject  the  two  kinds  of 
business  to  the  same  legal  rules  and  liabilities  will,  in  my  judgment,  sooner  or  later 
have  to  be  abandoned  as  clumsy  and  undiscriminating  efforts  and  contrivances  to 
assimilate  things  which  have  no  natural  relation  or  affinity  whatever,  and,  at  best, 
but  a  loose  and  mere  fanciful  resemblance.  The  bearer  of  written  or  printed 
documents  and  messages  from  one  to  another,  if  such  was  his  business  or  employ- 
ment, might  very  properly  be  called  and  held  a  common  carrier ;  while  it  would 
obviously  be  little  short  of  an  absurdity  to  give  that  designation  or  character  to  the 
bearer  of  mere  verbal  messages,  delivered  to  him  by  mere  signs  of  speech,  to  be  com- 
municated in  like  manner.  The  former  would  have  something  which  is,  or  might  be, 
the  subject  of  property,  capable  of  being  lost,  stolen,  and  wrongfully  appropriated ; 
while  the  latter  would  have  nothing  in  the  nature  of  property  which  could  be  con- 
verted or  destroyed,  or  form  the  subject  of  larceny,  or  of  tortious  caption  and  appro- 
priation, even  by  the  'king's  enemies.'" 

The  degree  of  care  which  telegraph  companies  are  bound  to  bestow  upon  the  per- 
formance of  their  duties  is  variously  stated.  It  is  sometimes  said  that  they  ought  to 
use  "a  high,  perhaps  the  very  highest,  degree  of  care  and  diligence  in  their  oper- 
ations," ^  or  "  exact  diligence."  '  Other  courts  are  satisfied  with  "  ordinary  care  and 
vigilance,"'  or  "due  and  reasonable  care,"  as  stated  by  Bigklow,  J.,  in  a  case 
before  noticed.*  Perhaps  there  is  little,  if  any,  diff"erence  in  these  terms  as  applied  to 
cases  under  discussion.  They  all  undoubtedly  mean  that  these  corporations  shall  use 
a  degree  of  care  proportionate  to  the  hazards  and  possibilities  of  mistake  in  their 
business.  As  the  transmission  of  dispatches  is  a  most  delicate  operation  in  many  pai^ 
ticulars,  ordinary  diligence  in  the  operation  and  management  of  telegraph  lines  would 
demand  a  degree  of  attention  from  the  agents  of  the  companies,  fairly  denominated 
extraordinary  when  applied  to  other  concerns  of  life. 

It  is  frequently,  and,  it  would  seem,  properly,  held  that  the  occurrence  of  an  error 
in  the  transmission  of  a  message  is  primd  facie  evidence  of  negligence  on  the  part  of 
the  company  transmitting  the  message,  and  that  the  burden  of  pi-oof  is  upon  the  com- 

>  45  Barb.  274,  292;  s.  c,  31  How.  Pr.  86.  '  PassmoL-e  v.  Western  Union  Tel.  Co.,  78 

2  Western  Union  Tel.  Co.  v.  Carew,  ante,       Pa.  St.  242. 
■p.  828;  Tyler  ».  Western  Union  Tel.  Co.,  60  *  Baldwin  v.  United  States  Tel.  Co.,  45  X. 

III.  428,  434.  Y.  744,  751. 

5  Ellis  V.  American  Tel.  Co.,  13  Allen,  -yv.. 
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pany  to  rebut  this  presumption,  the  means  of  doing  this  being  peculiarly  within  its 
knowledge  and  power.^ 

J  2.  Failure  or  Delay  in  Transmission  of  Telegrams. —It  is  generally 
enacted  by  the  statutes  previously  referred  to  that  each  message  shall  be  forwarded 
in  its  turn  as  soon  as  received.*  This  would  doubtless  be  held  to  be  a  proper  require- 
ment, in  the  absence  of  statutory  provisions.'  The  fact  that  these  companies  act  in  a 
public  capacity  is  repugnant  to  the  idea  that  any  preference  could  be  allowed  in  the 
transmission  of  dispatches.  Dispatches  should  be  forwarded  with  reasonable  dili- 
gence ;  and  if  these  companies  are  to  be  held  responsible  for  failure  to  transmit,  in 
proper  season,  messages  upon  the  speedy  delivery  of  which  pecuniary  transactions 
of  great  importance  depend,  the  sender  should  so  word  the  message  that  its  importance 
will  be  obvious  to  the  operators,  or  notice  should  be  given  of  its  character.*  Such 
information  being  given,  the  company  will  be  liable  for  all  damages  which  are  the 
proximate  result  of  a  failure  properly  to  transmit  the  message.'  It  is  said  that  if  no 
contract  is  completed  by  the  telegram,  which  the  plaintiff  could  enforce,  he  cannot 
recover  substantial  damages  for  the  negligence  of  the  company  in  the  transmission  of 
his  message.' 

A  statutory  provision  requiring  telegraph  companies  to  receive  and  forward 
dispatches  from  other  telegraph  lines,  as  well  as  from  individuals,  "provided,  that 
nothing  contained  in  this  section  shall  be  construed  to  require  any  telegraph  company 
or  association  to  receive  and  transmit  dispatches  from  or  for  any  other  company  or 
association  owning  a  line  of  telegraph  parallel  with,  or  doing  business  in  competition 
with,  the  line  over  which  the  dispatch  is  required  to  be  sent,"  was  held  not  to  exempt 
a  company  from  the  obligation  to  receive  and  transmit  a  message  from  a  competing 
line,  to  be  transmitted  to  a  point  to  which  the  line  of  the  latter  company  did  not  extend.' 

In  an  action  to  recover  the  statutory  penalty  for  failure  to  transmit  a  message  from 
an  office  in  one  State  to  an  office  in  another  State,  the  fact  that  the  act  of  negligence 
which  prevented  the  message  from  reaching  its  destination  occurred  out  of  the  former 
State  will  not  defeat  a  recovery  in  that  State.*  To  justify  a  delay  in  the  transmission, 
it  must  be  shovm  that  there  was  some  derangement  of  the  wires,  or  that  other  mes- 
sages took  precedence  as  entitled  by  statute.'  A  telegraph  company  will  be  excused 
from  the  transmission  of  a  message  expressed  in  indecent,  obscene,  or  filthy  language, 
but  the  following  was  held  not  to  be  such :  "Send  me  four  girls,  on  first  train  to  I'ran- 
cesville,  to  tend  fair."  "• 

>  Western  Union  Tel.  Co.  v.  Carew,  ante,  55  Pa.  St.  262;  Bryant  v.  American  Tel.  Co.,  1 

p.    828;   Eittenhouse   v.  Independent    Tel.  Daly,  576;  First  National  Bani  ».  Western 

Co.,  44  N.  Y.  263;  Tyler  v.  Western  Union  Union  Tel.  Co.,  30  Ohio  St.  555. 

Tel.  Co.,  60   HL  440;   Bartlett   v.  Western  '  Kinghorne  W.Montreal  Tel.  Co.,  18  Upper 

Union   Tel.   Co.,  62  Me.   209;    Baldwm  v.  Canada  Q.  B.  60;  Beanpr^  v.  Pacific,  etc., 

United  States  Tel.  Co.,  45  N.  Y.  751.  Tel.  Co.,  21  Minn.  155.     But  see  Western 

2  Ante,  §  1.  Union  Tel.  Co.  v.  Hopkins,  49  Ind.  227. 

'  Davis  V.  Western  Union  Tel.  Co.,  1  Cin.  '  United  States  Tel.  Co.  v.  Western  Union 

Superior  Ct.  100.  Tel.  Co.,  56  Barb.  46. 

*  Belun  t>.  Western  Union  Tel.  Co.,  7  Ee-  '  Westera  Union  TeL  Co.  v.  Hamilton,  00 

porter,  710 ;  s.  c,  8  Cent.  L.  J.  445 ;  11  Ch.  Leg.  Ind.  181.    See  also  Western  Union  Tel.  Co.  v. 

N.  276 ;  Candee  o.  Western  Union  Tel.  Co.,  34  Fenton,  52  Ind.  1. 

Wis.  471;  United  States  Tel.  Co.  v.  Gilder-  «  Western  Union  Tel.  Co.  «.  Ward,  23  Ind. 

sieve,  29  Md.  232;  Baldwin  ».  United  States  377.    But  see  Bryant  u.  American  Tel.  Co.,  I 

TeL  Co..  45  N.  Y.  744,  749.  Daly,  575. 

'  Spragae  ».  Western  Union  Tel.  Co.,  6  '°  Western  Union  Tel.  Co.  v.  Ferguson,  67 

Daly,  209;  United  States  Tel.  Co.  v.  Wenger,  Ind.  496. 


NEGLIUENCE    OP   CONNECTING   LINES.  839 


Kegulations  limiting  Liability. 

2  3.  Connecting  Lines.  —  By  statutes  previously  referred  to,^  it  is  generally 
incumbent  upon  telegraph  companies  to  receive  and  transmit  the  dispatches  offered 
by  other  companies,  as  well  as  those  offered  by  the  public  generally.  In  case  of  a 
refusal  by  one  line  to  forward  the  messages  of  another  company,  an  action  may  be 
maintained  by  the  latter  company  for  the  statutory  penalty,  although  it  was  expressly 
•constituted  the  agent  of  the  sender  for  the  transmission  of  the  message.^ 

No  partnership  or  mutual  agency  can  be  inferred  from  the  fact  that  telegraph  com- 
panies having  their  lines  terminating  at  a  common  point  are  constantly  receiving 
messages  from  each  other,  and  forwarding  them  over  their  respective  lines.  Tele- 
.graph  companies  are  generally  under  an  obligation  to  do  this  by  statute ;  therefore,  a 
■company  receiving  a  dispatch,  and  forwarding  it  to  another  line,  can  in  no  respect  be 
regarded  as  the  agent  of  the  latter  for  its  transmission.'  It  would  seem,  therefore, 
that  such  a  company  ought  not  to  be  held  responsible  for  errors  occurring  in  the 
transmission  of  a  message  on  some  other  line  in  connection  with  its  own.*  Such 
companies  generally  forward  dispatches  over  other  lines,  subject  to  the  condition  of 
■exemption  from  liability  for  the  errors  or  negligence  of  any  other  company  over 
whose  line  the  message  may  be  sent  to  its  destination :  such  a  condition  is  held  rea- 
sonable.* But  it  has  been  held  that  a  connecting  line  which  receives  a  message  from 
another  line,  which  is  protected  by  such  a  stipulation,  and  fails  to  perform  its  duty  in 
the  transmission  of  it,  can  acquire  no  immunity,  under  the  stipulation,  from  an  action 
for  losses  sustained  through  its  mistake  or  negligence.  The  company  only  which 
made  the  contract  with  the  sender  can  avail  itself  of  the  condition  for  its  protection.^ 

Where  a  telegraph  company  undertakes  to  furnish  market-reports  from  a  point 
ibeyond  its  own  line,  it  will  he  presumed,  in  the  absence  of  evidence  to  the  contraryi 
that  such  reports  are  correctly  delivered  to  it  at  the  place  where  its  own  line  com- 
mences.' It  is  held  that  a  contract  to  furnish  market-reports  is  a  contract  to  furnish 
irue  reports,  and  the  company  making  such  a  contract  will  be  responsible,  although 
the  incorrectness  of  the  report  is  due  to  no  fault  in  their  transmission  of  the  dispatch.' 

g  4.  Regulations  limiting  Liability.  —  Irrespective  of  the  question  whether 
the  business  of  the  telegraph  company  is  similar  to  that  of  a  common  carrier,  the 
American  courts  are  generally  agreed  that,  while  such  companies  may  establish  and 
•enforce  reasonable  rules  and  regulations  for  the  safe  and  proper  conduct  of  their 
business,  they  cannot  establish  any  regulation,  or  bind  the  sender  of  a  message  in 
.any  contract,  which  will  relieve  the  company  from  liability  for  the  gross  negligence, 

1  Ante,  §1.  Eutte  v.  New  York,  etc.,  Tel.  Co.,  1  Daly, 

2  United  States  Tel.  Co.  p.  Western  Union       547;  «.  c,  30  How.  Pr.  403. 

Tel.  Co.,  56  Barb.  46.    But  it  would  seem  '  Western  Union  Tel.  Co.  v.  Carew,  ante, 

that  the  sender  might  sustain  this  action  in  p.  828.    See  also  Squire  v.  Western  Union 

such  a  case.    Thnrn  v.  Alta  Calilornia  Tel.  Tel.  Co.,  98  Mass.  232. 

Co.,  15  Cal.  472;  Baldwin  v.  United  States  •  Squire  ».  Western  Union  Tel.  Co.,  «y)ra. 

Tel.  Co.,  64  Barb.  505;  Leonard  ».  New  York,  '  Turner  v.  Hawkeye  Tel.  Co.,  41  Iowa, 

■etc.,  Tel.  Co., 41  N.Y. 544;  Squire*.  Western  458.    If  a  company   delivers    an   incorrect 

Union  Tel.  Co.,  98  Mass.  232.  message  which  it  has  received  from  a  con- 

3  Baldwin  v.  United  States  Tel.  Co.,  45  necting  line,  it  is  incumbent  upon  the  for- 
21.  Y.  744  (reversing  a.  c,  64  Barb.  505;  1  mer  to  show  that  it  is  the  same  message 
Lansi  125;  6  Abb.  Pr.  (N.  s.)  405).  as  received  from  the  latter.    De  La  Grange 

'  Leonard  v.  New  York,  etc.,  Tel.  Co,  41       v.  Southwestern  Tel.  Co.,  25  La.  An.  3S3. 
N.  Y.  544,  570 ;  Stevenson  v.  Montreal  Tel.  «  Bank  of  New  Orleans  ».  Western  Union 

do.,  16  Upper  Canada  Q.  B.  539.    Contra,  De       Tel.  Co.,  27  La.  An.  49;  Turner  v.  Hawkeye 

Tel.  Co.,  supra. 
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■wilful  misconduct,  or  bad  faith  of  itself  or  of  its  servants.'    On  the  other  hand,  it  is- 
said  by  an  authoritative  court  that  such  a  compauy  has  a  clear  right  to  protect  itself 
against  extraordinary  risk  and  liability,  by  such  rules  and  regulations  as  may  be' 
required  for  that  purpose.     In  the  view  of  this  court,  "it  would  be  manifestly  unrea- 
sonable to  hold  these  telegraph  companies  liable  for  every  mistake  or  accidental  delay 
that  may  occur  in  the  operation  of  their  lines.     From  the  very  nature  of  the  service, 
while  due  diligence  and  good  faith  may  be  required  at  the  hands  of  the  company  and 
its  agents,  accidents,  delays,  and  miscarriages  may  occur,  that  the  greatest  amount  of 
care  cannot  avoid.    Hence  in  England,  and  in  many  of  the  American  States,  pro 
vision  has  been  made  by  statute  authorizing  these  companies  to  prescribe  rules  and 
regulations  whereby  they  may  be  protected  against  extraordinary  liability."  ^    Prob- 
ablyno  court  would  deny  the  abstract  statement  of  law  thus  laid  down.    But  few  courts- 
will  agree  that  it  may  be  applied  as  was  done  by  the  Maryland  court,  so  as  to  excuse 
the  company  for  failing  to  send  a  dispatch  because  there  was  the  usual  condition  on. 
the  blank  on  which  it  was  written  in  regard  to  repeating  and  answering.'    The  sub- 
ject was  attentively  gone  over  by  the  Supreme  Judicial  Court  of  Maine,  in  an  able- 
opinion  by  Kent,  J.,  and  the  conclusions  of  the  court  were  thus  stated :  — 

1.  Telegraph  companies  offering  to  perform  services  for  the  public,  at  fixed  rates, 
exercise  a  gwasi-public  employment. 

2.  Such  a  company  may  enforce  and  adopt  reasonable  rules  and  regulations  for  the- 
convenient,  prompt,  and  satisfactory  performance  of  the  act  or  duty  undertaken. 

3.  This  right  in  a  company  is  not  absolute  or  unlimited;  but  such  rules  are  subject 
to  the  test  of  reasonableness,  in  view  of  the  rightful  claims  of  public  policy  and 
private  rights,  and  the  enforcement  of  the  obligation  of  good  faith  and  honest  effort 
to  perform. 

i.  The  test  must  be  applied  by  the  court,  whenever  the  question  arises  on  the  valid- 
ity of  any  such  regulation,  according  to  the  rule  already  stated. 

5.  A  rule  or  stipulation  which  covers  all  possible  delinquencies,  mistakes,  delays,  or 
neglects  in  transmitting,  or  in  delivering,  or  not  delivering  a  message,  from  whatever 
cause  arising,  is  not  a  reasonable  regulation  within  this  rule. 

6.  Such  a  rule  is  not  saved  from  these  objections  by  the  condition  of  liability  to. 
repay,  if  required  by  the  sender,  the  trifle  paid  to  them.  It  is  a  mere  evasion  of  the- 
legal  liability,  and  is  never  the  measure  of  damages  for  non-performance  of  a  con- 
tract of  this  kind. 

"The  company,"  he  continued,  "is  not  the  ultimate  judge  of  the  reasonableness. 

1  TTnited  States  Tel.  Co.  j,.  GUdersleve,  29  petent  to  vary  the  terms  ot  ench  a  contract. 

Md.  232,  248;  Western  Union  Tel.  Co.  ».  Ton-  Grinuell   v.    Western   Uuion   Tel.    Co.    113 

taine,  58  Ga.  433 ;  Western  Union  Tel.  Co.  v.  Mass.  299,  306. 

Graham,  1  Col.  230;  Western  Union  Tel.  Co.  "-  United  States  Tel.  Co.  v.  GUdersleve  29' 

V.  Buchanan,  35  Ind.  429;   Western  Union  Md.  232.  246,  per  Alvey,  J.    Substanti.illy  the 

Tel.  Co.  V.  Meek,  49  Ind.  53;  Western  Union  same  views  will  be  found  in  the  following 

Tel.  Co.  X'.  Feuton,52  lud.  1;  True  u.  Inter-  cases:    Western  Union  Tel.  Co.  «    Carew 

national  Tel.  Co.,  60  Me.  9,  17;  Candee  v.  orate,  p.  828;  Birney  v.  New  York  etc    Tel' 

Western  Union  Tel.  Co.,  34  Wis.  471 ;  Sweat-  Co.,  18  Md.  341 ;  Wann  v.  Western  Union  Tef 

land   V.   lUiuois,    etc.,    Tel.    Co.,   27   Iowa,  Co.,  37  Mo.  472;  WoH  t,.  Western  Union  Tel 

433 ;  Manville  v.  Western  Union  Tel.  Co.,  37  Co.,  6-3  Pa.  St.  83 ;  Western  Union  Tel  Co  «i 

Iowa,  214;  Grinnell  v.  Western  Union  Tel.  Graham,  1  Col.  230;  SweaUand  v.  Western, 

Co.,  113  Mass.  299;  Breese  v.  United  States  Union  Tel.  Co.,  27  Iowa,  433. 
Tel.  Co.,  48  N.  Y.  132;  Passmore  v.  Western  3  United  States  Tel.'  Co!  ^.  GUdersleve 

Union  Tel.  Co.,  78  Pa.  St.  238.    Evidence  of  supra.  '' 


usage  and  understanding  is  clearly  incom- 
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of  tin  adopted  rule.  And  in  this  single  proposition  lies  the  gist  of  the  whole  matter. 
The  court  must  determine  in  every  case,  when  the  question  is  fairly  raised,  whether 
the  particular  restriction  or  qualification  is  a  reasonable  exercise  of  the  powers 
residing  in  the  company."  ^ 

A  stipulation  on  the  blank  messages  of  such  a  company,  limiting  its  liability,  will 
not,  in  the  view  of  some  courts,  exempt  it  from  liability  to  the  receiver  of  the  message 
if  it  is  wrongly  transmitted.  These  decisions  proceed  upon  the  general  idea  that  a. 
public  dut3'  has  been  violated,  for  which  the  company  is  civilly  responsible  to  the 
person  to  whom  the  message  was  directed,  without  any  privity  of  contract  between  it 
and  him.^ 

g  5.  Power  to  limit  Liability,  how  far  modified  by  Statute.  —  The  power 
of  telegraph  companies  to  limit  their  liability  is,  in  the  different  States,  more  or  less 
affected  by  the  provisions  of  statutes.  The  duty  which  such  companies  undertake  to 
perform  being  of  a  jMosi-public  character,  if  the  measure  of  their  liability  is  distinctly 
defined  by  statute,  it  is  obviously  incompetent  for  them  to  vary  such  liability  by  mere 
notice  to  customers,  and  possibly  not  by  express  contract;  and  one  court  holds  that 
this  cannot  be  done  by  printed  conditions  on  blanks  on  which  messages  are  sent,  to 
which  the  sender,  in  writing  and  signing  the  message,  agrees.'  Thus,  where  a  statute 
fixed  upon  such  companies,  for  failing  to  transmit,  or  for  delaying  the  transmittal 
of  dispatches  out  of  their  regular  order,  a  penalty  of  $100,  the  Supreme  Court  of 
Indiana  ruled  that  the  company  could  not  vary  this  liability  by  a  regulation  printed 
on  the  blanks  on  which  its  messages  were  sent.  It  could  not  stipulate  that,  in  case  of 
such  a  default,  the  company  should  refund  to  the  sender  of  an  unrepeated  dispatch 
no  more  than  the  amount  paid  by  him  for  sending  it,  or  not  exceeding  fifty  times  the 
amount  in  case  of  a  dispatch  which  had  been  repeated.*  Nor  could  such  a  company, 
by  such  a  stipulation,  exempt  itself  from  an  action  for  the  damages  sustained  by  its 
failing  properly  to  transmit  a  dispatch  not  ordered  to  be  repeated,  although  such 
damages  were  in  excess  of  the  amount  for  which  the  company  had  stipulated  to  be 
liable.^ 

i  6.  Regulation  that  Dispatches  must  be  repeated.  —  A  regulation  of  such 
a  company,  to  which  the  senders  of  messages  are  required  to  assent,  that  the  company 
will  not  be  responsible  for  errors  or  delays  in  the  transmission  or  delivery  of  messages 
which  are  not  repeated,  has  been  held  reasonable.*  Under  the  operation  of  this  rule, 
where  there  is  a  stipulation  on  the  blank  on  which  the  message  is  sent,  to  the  effect 

1  True  V.  International  Tel.  Co.,  60  Mc.  9,  (affirmed,  48  N.  Y.  132) ;  Kedpath  ti.  Western 
j8_  Union  Tel.   Co.,  112  Mass.  71;   Grinnell  u. 

2  Western  Union  Tel.  Co.  v.  Fcnton,  52  Western  Union  Tel.  Co., 113  Mass.  299;  Pass- 
Ind.  1  4;  New  York,  etc.,  Tel.  Co.  v.  Dry-  more  ».  Western  Union  Tel.  Co.,  78  Pa.  St. 
burg,  35  Pa.  St.  298 ;  infra,  §  11.  238 ;  «.  c,  9  Phila.  90 ;  McAndrew  v.  Electric 

3  Western  Union  Tel.  Co.,  i).  Meek,  49  Ind.  Tel.  Co.,  17  0.  B.  3;  Sweatland  w.  Illinois, 
go  etc.,  Tel.  Co.,  27  Iowa, 433 ;  Manville  v.  West- 

<  Western  Union  Tel.  Co.  v.  Buchanan,  35  ern  Union  Tel.  Co.,  37  Iowa,  214;  Wann  v. 

jjjij  ^29.  Western  Union  Tel.  Co.,  37  Mo.  412;  Camp  v. 

■-  Western  Union  Tel.  Co.  u.  Meek,  49  Ind.  Western  Union  Tel.  Co.,  1  Mete.  (Ky.)  164; 

Ellis  V.  American  Tel.  Co.,  13  Allen,  226;  De 

6  Western    Union    Tel.    Co.    v.    Carew,  Eutte  v.  New  York,  etc.,  Tel.  Co.,  1  Daly, 

ante  p.  828;  Birney  v.  New  York,  etc.,  Tel.  547,  559.     Contra,   Seller  v.  Western  Union 

Co    ISMd.Ml;  Brcese  «.  United  States  Tel.  Tel.  Co.,  3  Am.  L.  Rev.  777,  — a  nisi  pHus 

Co  '   45  Barb.    274;    ».  <-.,  31   How.  Pr.   86  case  ol  no  authority. 
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that  the  company  shall  not  be  liable  beyond  a  stated  amount  unless  the  dispatch  is 
repeated  at  the  cost  of  the  sender,  the  company  will  not  be  responsible  for  an  error 
in  taking  down  and  transmitting  the  dispatch  at  the  other  end  of  the  line,'  —  as,  where 
a  dispatch  ordering  the  purchase  of  $700  in  gold  was  taken  down  and  delivered 
"  $7,000  in  gold ; "  ^  or  where  it  ordered  whiskey  at  sixteen  cents  per  gallon,  instead  of 
fifteen  cents ; '  or  where  it  ordered  the  person  to  whom  it  was  sent  to  ship  by  rail 
instead  of  by  sail;*  or  where  it  was  delivered  so  as  to  read,  "I  sold  the  Tibba  con- 
tract," instead  of  "I  hold  the  Tibbs  contract;"^  or  where  a  message  directed  to 
Owego  was  sent  to  Oswego  ;  ^  or  where  a  message  directed  to  Hull  was  sent  to  South- 
ampton.'' So,  where  a  message  as  written  and  delivered  to  the  agent  of  the  company 
read,  "Send  *  *  *  two  Aared  bouquets,"  and  the  message  as  delivered  read,  "Send 
two  hundred  bouquets,"  and  it  appeared  that  the  error  was  not  due  to  any  imperfect 
transmittal  of  the  message  over  the  wires,  but  to  a  mistake  of  the  clerk  who  received 
it,  who,  supposing  the  word  "  hand "  to  be  hund,  and  to  have  been  intended  as  an 
abbreviation  of  the  word  hundred,  added  to  it  the  three  letters  r-e-d,  it  was  held  that 
the  company  was  liable  for  the  damages  sustained  by  the  person  to  whom  the  mes- 
sage was  sent,  although  there  was  on  the  blank  on  which  the  sender  had  written  it 
the  following  condition :  "  The  company  will  not  be  liable  for  any  loss  or  damage 
that  may  ensue  by  reason  of  any  delay  or  mistake  in  the  transmission  or  delivery,  or 
from  non-delivery,  of  unrepealed  messages,  but  only  engages  to  use  reasonable  efforts 
to  secure  the  services  of  competent  and  reliable  employees,  so  as  to  have  their  busi- 
ness transacted  in  good  faith." '  But  it  has  been  held  by  other  courts  that  such  a 
stipulation,  in  so  far  as  it  makes  the  prompt  delivery  of  a  message  depend  upon  the 
fact  of  its  being  repeated,  is  unreasonable.' 

Several  courts  have  limited  the  rule  by  holding  that  such  companies  cannot,  by 
such  stipulations,  relieve  themselves  from  the  consequences  of  their  own  fault,  such  as 
want  of  proper  skill  and  care  on  the  part  of  their  operators,  or  the  use  of  defective 
instruments.  As  thus  limited,  the  rule  extends  only  so  far  as  to  relieve  the  company 
from  mistakes  occasioned  by  uncontrollable  causes,  such  as  atmospheric  electricity, 
and  this  only  when  it  appears  that  such  mistakes  could  not  have  been  guarded  against 
or  prevented  by  the  exercise  of  ordinary  care  and  skill  on  the  part  of  the  operating 
agents  of  the  company.'"  The  doctrine  of  the  courts  so  holding  seems  to  involve  an 
absurdity.  They  start  out  on  the  premise  that  a  telegraph  company  is  not  a  common 
carrier,  and  is  only  liable  for  negligence  or  wilful  misconduct.  They  next  state  that 
such  a  company  may  make  reasonable  rules  limiting  its  liability.  They  end  by 
stating  that  it  cannot  make  rules  limiting  its  liability  for  negligence.  But,  as  it  is 
only  liable  for  negligence,  or,  what  is  worse,  for  wilful  misconduct  or  bad  faith,  this 
is  equivalent  to  saying  that  it  cannot  make  rules  limiting  its  liability  at  all.  If  it  is 
said  that  the  concession  to  such  a  company  of  the  right  to  make  reasonable  rules 
limiting  its  liability  means  that  it  may  protect  itself  from  errors  incident  to  the 
imperfection  of  the  art  and  to  atmospheric  causes,  the  answer  is,  that  if  it  is  only 

1  Ellis  U.American  Tel.  Co.,  13  Allen,  226;  "  Redpath  v.  Western  Union  Tel.  Co.,  112 
Camp  V.  "Western   Union  Tel.  Co.,  1  Mete.       Mass.  71. 

(Ky.)  164 ;  s.  c,  6  Am.  L.  Eeg.  443 ;  Wann  v.  '  McAndrew  v.  Electric  Tel.  Co.,  17  O.  B.  3. 

Western  Union  Tel.  Co.,  37  Mo.  472.  8  New  York,  etc.,  Tel.  Co.  v.  Dryburg,  35 

2  Breese    v.   United  States  Tel.   Co.,  45  Pa.  St.  299. 
Barb.  274.  a  Infra,  §  7. 

8  Camp  V.  Western  Union  Tel.  Co.,  supra.  w  Sweatland  v.  Illinois,  etc.,  Tel.  Co.,  27 

4  Wann  v.  Western  Union  Tel.  Co.,  supra.       Iowa,  433. 
6  Passmore  v.  Western  Union  Tel.  Co.,  78 
Pa.  St.  238  (afflrming  s.  c,  9  Phila.  90). 
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liable  for  negligence,  it  is  not  liable  at  all  for  errors  thus  produced.  If  it  is  said  that 
6uch  a  concession  intends  to  enable  it  to  protect  itself  from  liability  for  the  errors  of 
other  companies  over  whose  lines  it  is  obliged  to  send  messages,  the  answer  is,  that 
it  is  not  liable  for  the  errors  of  other  companies,  unless  it  is  liable  as  a  carrier.  Of 
what  value,  then,  is  the  rule?  In  the  leading  case  in  lowa,^  in  which  the  rule  is  laid 
down,  it  was  held  that  it  operated  to  cast  upon  the  sender  of  the  message  the  burden 
of  proving  negligence  or  other  fault  in  the  company.  It  was  there  held  that  the 
mere  proof  of  a  mistake  in  an  unrepeated  message,  without  other  evidence  that  the 
company  has  been  guilty  of  negligence,  will  not  render  it  liable.^  But  this  conclu- 
sion by  no  means  follows  from  the  rule.  It  is  contrary  to  the  weight  of  authority,' 
and  destitute  of  support  in  legal  analogy.  If  A.,  for  a  consideration,  undertakes  to 
do  a  certain  thing  for  B.,  and  fails  to  do  it,  B.'s  case  is  ordinarily  made  out  by  show- 
ing the  undertaking,  the  consideration,  and  the  failure.  It  is  a  case  for  the  application 
of  the  rule,  res  ipsa  loquitur.  The  failure  of  A.  to  fulfil  his  contract  speaks  for  itself, 
and  makes  out  a  primd  facie  case  for  B.,  and  the  burden  is  upon  A.  to  show  a  legal 
excuse  for  his  failure,  if  he  can.  Moreover,  this  rule  is  one  of  necessity;  for  it  is 
seldom  or  never  possible  for  the  sender  of  a  dispatch  to  show  negligence  in  the  com- 
pany beyond  the  mere  fact  that  it  failed  to  deliver  the  message  as  written.  If  its 
failure  was  not  due  to  negligence,  the  means  of  showing  that  fact  is  exclusively  within 
its  own  possession,  and,  from  the  nature  of  the  case,  the  plaintiff  will  seldom  be  able 
to  produce  evidence  in  rebuttal. 

The  subject  was  thoroughly  considered  by  the  Supreme  Court  of  Illinois,  in  a  case 
twice  before  it,  and  the  rule  announced  by  the  court  was,  that  the  usual  regulations 
exempting  telegraph  companies  from  liability  for  errors  in  unrepeated  messages  exempt 
them  only  from  liability  for  errors  arising  from  causes  beyond  their  control ;  and  that, 
the  inaccuracy  of  the  message  being  proved,  the  onus  of  relieving  themselves  from  the 
presumption  of  negligence  thereby  raised  rests  upon  the  company.  As  to  every  thing 
beyond  this,  such  a  contract  was  said  to  be  against  public  policy,  without  considera/- 
tion,  and  void.*  In  the  earliest  case  on  the  subject,^  there  is  a  dictum  to  the  effect 
that  it  is  competent  for  such  a  company  to  establish  regulations  limiting  its  liability 
for  all  mistakes  consequent  upon  the  sender  of  the  message  not  paying  for  having  it 
repeated,  except  those  arising  from  gross  negligence ;  and  several  American  courts, 
with  this  case  apparently  in  mind,  have  stated  the  rule  to  be,  that  while  such  companies 
may  establish  reasonable  regulations,  they  cannot  make  rules  relieving  themselves 

1  Sweatland  v.  Illinois,  etc.,  Tel.  Co.,  27  where  a  message  has  been  delivered  to  a 

Iowa  433.  company  which  may  be  designated  A.,  and 

-  Substantially  the  same  ruling  was  made  passed  over  a  wire  to  a  company  which  may 

in  South  Carolina,  in  regard  to  a  stipulation  be  designated  B.,  and  ia  by  B.  company  oom- 

on  the   blank   of   a  night  message  against  municated   to   the   person   to  whom   it  is 

liability  beyond  the   amount  paid   by  the  addressed,  in  a  gaibled  state,  and  such  per- 

seiider.    Aiken  v.  Telegraph  Co.,  5  So.  Car.  son  brings  an  action  for  the  resulting  dam- 

358  377_  ages   against  B.   company,  the   burden  is 

^  Western  Union  Tel.  Co.  v.  Tyler,  74  111.  uponB.  company  to  show,  if  it  can,  that  the 

168 ;  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  error  was  the  error  of  A.  company,  and  that 

421  ■   Bittenhouse   v.  Independent   Line  of  the  message  was  by  it  delivered  as  it  was 

Telegraph,  44  X.  Y.  263;   New  York,  etc.,  received  from  A.  company.    De  La  Grange 

Tel.  Co.  c/.'  Dryburg,  35  Pa.  St.  298;  West-  i^.  Southwestern  Tel.  Co.,  25  La.  An.  383. 

em  Union  Tel.  Co.  v.  Fontaine,  58  Ga.  433,  •*  Tyler  v.  Western  Union  Tel.  Co.,  60  111. 

437, per  Warner,  J. ;  De  Rutie  v.  New  York,  421 ;  s.  c,  74  111.  168. 

etc.,    Tel.    Co.,   1    Daly,   547,   559;    De    La  ■' McAndrew  «.  The  Electric  TeL  Co.,  17 

Grange  i:  Southwestern  Tel.  Co.,  25  La.  An.  C.  B.  3. 
383.    It   has   been  held   in    Louisiana   that 
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from  liability  for  the  gross  negligence  of  their  agents.'  This  expression,  it  is  believed, 
is  inaccurate.'  It  was  stated  by  Mr.  Baron  Kolfb  that  what  is  termed  gross  negligence 
is  no  more  than  ordinary  negligence  with  an  epithet : '  and  courts  have  frequently 
denied  the  soundness  of  the  distinction  between  ordinary  negligence  and  gross  neg- 
ligence.* The  distinction  seems  to  be  destitute  of  any  practical  value  in  the  adminis- 
tration of  justice,  except  in  those  cases  where,  under  a  rule  such  as  prevails  in 
Llinois  and  Georgia,  the  negligences  of  two  persons,  concurring  to  produce  the  same 
accident,  are  brought  into  comparison  with  each  other.  In  the  leading  case  in  Iowa, 
already  alluded  to,^  it  is  asserted  that  such  a  company  cannot  make  rules  relieving 
itself  from  liability  for  a  failure  to  exercise  ordinary  care. 

It  has  been  held  gross  negligence  in  a  telegraph  company  to  have  in  its  employ  an 
operator  who  did  not  know  of  the  existence  of  a  town  adjoining  the  county-seat  of  a 
neighboring  county,  in  consequence  of  which  the  dispatch  was  sent  to  another  town 
and  lost.'  It  is  clear  that,  under  the  operation  of  this  rule,  a  company  receiving  a 
message  which  it  is  to  transmit  without  repeating,  where  its  regulations  stipulate 
against  liability  in  case  messages  are  not  repeated,  will  not  be  liable  to  the  sender  if 
the  message  is  lost,  or  transmitted  incorrectly,  through  the  negligence  of  the  agents 
of  a  connecting  line  over  which  it  is  obliged  to  send  it.'  It  has  been  held  in 
Louisiana  that  a  stipulation  on  the  blank  on  which  a  telegraphic  message  is  sent, 
that  the  company  will  not  be  liable  beyond  a  given  amount  unless  the  message  is 
repeated,  can  be  invoked  only  by  the  company  which  receives  the  message  for  trans- 
mittal ;  that  a  connecting  line  to  which  the  message  is  delivered  cannot  avail  itself 
of  It  as  a  defence  against  the  consequences  of  errors  that  would  not  have  happened  if 
the  message  had  been  repeated ;  and  that  such  a  stipulation  can  be  invoked  only  against 
the  sender  of  the  message,  not  against  any  other  person ;  "  for  it  is  his  message,  his 
language,  that  is  to  be  transmitted,  and  it  is  only  known  to  the  receiver  when  delivered' 
and  as  delivered.  He  is  to  be  guided  and  informed  by  what  is  delivered  to  hira,  and 
has  no  opportunity  to  agree  upon  any  such  condition  before  delivery."  '  In  Pennsyl- 
vania, it  has  been  ruled  at  Nisi  Prius  that  the  receiver  of  a  message  is  not  notified  of 
the  conditions  subject  to  which  it  was  sent,  by  the  following  indorsement  upon  the 
message,  without  more:  "Western  Union  Telegraph  Company.  The  rules  of  this 
company  require  that  all  messages  received  for  transmission  shall  be  written  on  the 
message-blanks  of  the  company,  under  and  subject  to  the  conditions  printed  therein, 
which  conditions  have  been  agreed  to  by  the  sender  of  the  following  message."  This 
notification  was  only  that  there  were  regulations  of  the  company,  and  that  they 
had  been  agreed  to  by  the  sender  of  the  message.  No  specifications  of  the  nature  of 
the  regulations  were  given  to  the  receiver  of  the  message,  nor  any  caution  that  they 
might  be  important  for  him  to  examine.  There  was  nothing  in  such  a  notice  to  put 
him  upon  inquiry  at  his  peril.^ 

1  Wanno.  Western  Union  Tel.  Co.,  37  Mo.  *  Sweatland  v.  Illinois,  etc.,  Tel.  Co.,  27 
472 ;  Ellis  v.  American  Tel.  Co.,  13  Allen,  226,       Iowa,  433, 462. 

234;  Candeo  v.  Western  Union  Tel.  Co.,  34  «  Western  Union  Tel.  Co.  v.  Buchanan,  35 

Wis.  471,  476;  Eedpath  v.  Western  Union  Ind.  429. 

Tel.  Co.,  112  Mass.  71.  '  Supra,  §3;  Western   Union  Tel.  Co.  u. 

2  Aiken  v.  Telegraph  Co.,  5  So.  Car.  358, 378.  Carew,  ante,  p.  828 ;  De  La  Grange  i'.  South- 
=  Wilson  V.  Brett,  11  Mees.  &  W.  113,  cited  Western  Tel.  Co.,  26  La.  An.  383. 

with  approval  by  Willes,  J.,  in  Grill  v.  Gen-  8  ue  La  Grange  v.  South- Western  Tel.  Co., 

eral,  etc..  Collier  Co.,  L.  K.  IC.  P.  600,  612.  mpra.ZSi.    See  in/ra,  §  11. 

•*  Sherm.  &Eedf.  onNeg.,  §  16.  'Harris   v.  Western  Union  Tel.  Co.,   9 

Phila.  88.    See  infra,  §  11. 
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2  7.  Condition  that  Message  is  to  be  repeated  will  not  excuse  Non- 
delivery or  Delay. — A  condition  on  a  blank  form  of  a  telegraph  company, 
requiring  messages  to  be  repeated,  will  not  excuse  negligence  or  delay  in  not  deliver. 
ing  the  message  received,  or  any  other  non-feasance  or  misfeasance  not  imputable 
to  or  excused  by  not  repeating.'  Where  a  dispatch,  not  repeated,  was  translated  S. 
Manville,  instead  of  E.  W.  Manville,  the  person  for  whom  it  was  intended,  and  after 
having  been  received  by  the  operator  was  not  placed  in  the  hands  of  the  company's 
messenger  for  delivery  for  three  days,  but  was,  when  placed  in  the  hands  of  the 
messenger,  delivered  to  the  right  person,  it  was  held  that  the  company  was  respon- 
sible for  the  resulting  damages,  although  the  person  for  whom  it  was  intended  had 
called  for  it  on  the  day  it  was  received,  and  would  have  received  it  if  it  had  been 
repeated  according  to  the  terms  of  the  printed  conditions  on  the  blank  on  which  it 
was  sent ;  since,  if  the  operator  had  not  been  negligent  in  not  delivering  the  message 
to  the  company's  messenger  when  it  was  received,  the  delay  would  not  have  occurred, 
notwithstanding  it  was  wrongly  addressed.'^  So,  where  the  failure  to  deliver  the 
message  as  written  grew  out  of  the  fact  that  the  receiving-clerk  of  the  company 
altered  the  word  hand  to  hundred,  it  was  held  that  this  was  not  covered  by  a  stipulsi- 
tion  against  liability  unless  the  message  was  repeated.'  A  rule  which  stipulates 
that  unless  a  message  is  repeated  the  company  will  not  be  liable  for  failing  to  dMeer 
it,  is  therefore  an  unreasonable  rule,  because  it  is  an  attempt  on  the  part  of  the 
company  to  stipulate  against  liability  for  its  own  negligence.* 

On  the  contrary,  in  a  leading  case  in  Massachusetts,  there  is  a  declaration  of  Chief 
Justice  BiGELOW  to  the  effect  that  it  would  be  a  question  of  fact  for  the  jury 
whether  the  mistake  in  the  dispatch  would  have  been  prevented  or  corrected  by 
repeating  it;  *  but  it  was  distinctly  ruled  in  a  subsequent  case  in  that  court  that  this 
was  not  the  law,  and  that  evidence  is  not  admissible  that  the  repetition  of  the 
dispatch  would  not  have  disclosed  the  error;  "since  the  plaintiff,  having  omitted  to 
fulfil  the  condition  on  which  alone,  by  the  terms  of  the  contract  between  the  parties, 
he  could  recover  for  any  mistake  in  transmission  more  than  the  amount  of  his  original 
payment,  cannot  be  permitted  to  prove  that  his  own  failure  to  fulfil  the  contract  did 
not  affect  the  result."  ' 

\  8.  Stipulations  against  Liability  in  Night  Messages. — The  blanks  for 
night  messages  furnished  by  the  "Western  Union  Telegraph  Company  contain  the 
following  stipulation,  to  which  persons  sending  messages,  in  form,  assent :  "  The  West- 
ern Union  Telegraph  Company  will  receive  messages  for  all  stations  east  of  the 
Mississippi  Kiver,  to  be  sent  during  the  night  at  one-half  the  usual  rates,  on  condition 
that  the  company  shall  not  be  liable  for  errors  or  delay  in  the  transmission  or  delivery, 

I  Western  Union  Tel.  Co.  v.  Graham,  1  pa.  St.  298.    Contra,  United  States  Tel.  Co. 

Col. 230;  s.  c.lOAm.  L.Eeg  (N.  s.)  319 ; Birney  «.  Gildersleve,  29  Md.  232;  GrinneUi;.  Weat- 

■jj.  New  York,  etc.,  Tel.  Co.,  18  Md.  341;  True  ern  Union  Tel.  Co.,  113  Mass.  299. 
V.  International  Tel.  Co.,  60  Me.  9,  18,  ptr  2  ManviUe  v.  Western  Union  Tel.  Co.,  87 

Kent,  J. ;  ManviUe  v.  Western  Union  Tel.  Iowa,  2U. 

Co.,  37  Iowa,  214;  Western  Union  Tel.  Co.  v.  s  New  Tort,  etc.,  Tel.  Co.  v.  Dryburg,  85 

Fenton,  52  Ind.  1,  6.    So  held  in  Baldwin  v.  Pa.  St.  298. 

United  States  Tel.  Co.,  54  Barb.  505;  s.  k.,  I  <  Western  Union  TeL  Co.  e.  Teuton,  62 

Lans.  135 ;  6  Abb.  Pr.  (N.  s.)  195 ;  but  the  case  Ind.  1,  6. 

was  reversed  on  other  grounds,  45  N.T.  744;  6  Ellis  v.  American   TeL  Co.,  IS   Allen, 

Bryant   O.American   Tel.  Co.  1  Daly,  575;  226,  238. 
Sprague  v.  Western  Union  Tel.  Co.,  6  Daly,  «  Grinnell  v.  Western  Union  TeL  Co.,  113 


300 ;  New  Toik,  etc.,  Tel.  Co.  v.  Dryburg,  35       Mass.  299,  306. 
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or  for  non-delivery  of  such  messages,  from  whatever  cause  arising,  and  shall  only  be 
bound  in  such  case  to  return  the  amount  paid  by  the  sender."  This  stipulation  has 
been  held  to  be  void,  not  only  because  It  is  against  public  policy,  but  because  its  terms 
are  repugnant,  the  company  assuming  an  obligation,  and  by  the  same  act  releasing 
itself  from  all  obligations.'  On  the  other  hand,  the  Supreme  Court  of  South  Carolina 
held  that  such  a  stipulation  was  reasonable,  and  binding  both  on  the  sender  and  on 
the  receiver  of  the  message ; '  but  the  case  is  not  likely  to  command  the  assent  of 
other  courts. 

^  9.  Regulations  limiting  Time  within  which  Claims  for  Damages  must 
be  Presented.  —  An  agreement,  indorsed  on  one  of  the  company's  blanks,  that  the 
company  would  not  be  liable  for  damages  in  any  case  where  the  claim  was  not  pre- 
sented in  writing  within  sixty  days  after  sending  the  message,  has  been  held  reason- 
able, and  consistent  with  public  policy.'  But  the  notice  must  be  delivered  to  some 
agent  of  the  company  authorized  to  receive  it.  A  mere  operator  has  not,  in  the 
absence  of  a  showing  to  the  contrary,  any  such  authority,  any  more  than  an  artisan 
employed  by  a  manufacturing  corporation  would  have  authority  to  receive  such  a 
notice  for  the  corporation.  Accordingly,  where  an  imperfect  statement  of  a  claim 
for  damages  was  presented,  by  an  agent  of  the  person  claiming  damages,  to  an 
operator  or  receiving-clerk  of  the  company,  who,  after  examining  it,  handed  it  back 
to  the  person  presenting  it,  stating  that  he  had  nothing  to  do  with  it,  and  referring 
him  at  the  same  time  to  the  officers  of  the  company,  and  he  thereupon  went  to  their 
rooms  and  found  them  absent,  and  no  other  claim  was  presented  until  after  the 
expiration  of  sixty  days,  it  was  held  that  the  company  was  not  liable.* 

g  10.  Proof  of  Knowledge  of  Regulation.  —  Obviously,  such  a  regulation,  in 
order  to  bind  the  sender  or  receiver  of  a  dispatch,  must  be  brought,  in  some  way,  to 
the  knowledge  of  the  sender.*  But  if  a  regulation  limiting  the  liability  of  the  com- 
pany is  a  reasonable  one,  such  as  the  company  may  lawfully  make,  and  is  printed  in 
plain  type  on  the  company's  blanks,  in  such  a  manner  as  to  call  the  attention  of 
customers  to  it,^  or  displayed  in  conspicuous  type  on  the  wall  in  the  company's 
office,'  it  will  be  presumed  that  a  customer  sending  a  dispatch  on  the  blank,  in  the 
one  case,  or  writing  it  in  the  office  in  the  other,  had  notice  of  the  regulation  and 
assented  to  it;  The  fact  that  the  condition  is  in  small  type  will  not  alter  the  case, 
where  there  is  large  type  attracting  the  attention  of  the  sender  of  the  message  to  it, 

1  Hibbard  v.  Western  Union  Tel.  Co.,  33  Co.,  30  N.  T.  136,  163;  Eoach  v.  New  York, 
Wis.55S;  Candee  ».  Western  Union  Tel.  Co.,  etc.,  Ins.  Co.,  SON.  Y.  546;  The  Southern  Ex. 
34  Wis.  471;  True  v.  International  Tel.  Co.,       Co. ».  Caldwell,  21  Wall.  264. 

60  Me.  9  (Appleton,  C.  J.,  dissenting) ;  West-  *  Young  v.  Western  Union  Tel.  Co.,  65  N. 

ern  Union  Tel.  Co.  v.  Fontaine,  58  Ga.  433,  T.  163. 

437.    In  this  last  case  it  was  said  by  Warner,  »  De  Eutte  v.  New  York,  etc.,  Tel.  Co.,  1 

J.,  that  if  the  words  "except  by  the  de-  Daly,  547, 559 ;  g.  c,  30  How. Pr.  403. 
lendant's  own  negligence  "had  been  inserted  »  Western  Union  Tel.  Co.  v.  Carew,  orrfe, 

in  the  agi-eement,  it  would  have  been  rea-  p.  828;  Young  v.  Western  Union  Tel.  Co., 

sonably  binding  upon  the  plaintiff,  who  had  65  N.  Y.  163;  Breese  v.  Western  Union  Tel. 

knowledge  of  the  terms  thereof.  Co.,48N.  Y.  132,  139;  ».  c,  31  How.  Pr.  86j 

2  Aiken  v.  Telegraph  Co.,  5  So.  Car.  358.  Belger  v.  Dinsmore,  61  N.  Y.  166,  173 ;  Eed- 

3  Young  V.  Western  Union  Tel.  Co.,  65  N.  path  v.  Western  Union  Tel.  Co.,  112  Mass.  71. 
Y.  163 ;  WoU  v.  Western  Union  Tel.  Co.,  62  Compare  Grace  v.  Adams,  100  Mass.  505. 
Pa.  St.  83.    Compare  Lewis  ».  Great  Western  '  Birney  v.  New  York,  etc.,  Tel.  Co.,  18 
E.  Co.,  5  Hurl.  &,  N.  867;  Eipley  v.  Mtaa,  Ins.  Md.  341. 
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so  that  the  use  of  small  type  Is  not  obscure  and  deceptive.^  So,  if  the  person  sending^ 
the  message  knows  of  the  existence  of  the  company's  rules  and  regulations  in  regard 
to  sending  messages,  he  will  be  as  much  bound  by  them  as  though  they  had  been 
printed  upon  the  blank  upon  which  his  message  was  written,  and  assented  to  by  him.^ 
Where  the  blanks  furnished  by  the  company,  on  one  of  which  the  message  in  ques- 
tion was  written,  had  been  for  some  time  in  the  possession  of  the  sender,  which 
blanks  contained  an  agreement  between  the  signer  and  the  company  that  the  com- 
pany would  not  be  responsible  for  any  error  in  the  transmission  of  the  dispatch 
unless  it  was  repeated,  the  sender  was  conclusively  presumed  to  have  been  acquainted 
with  the  contents  of  the  blank  form,  and  to  have  accepted  them,  and  was  estopped  from 
denying  or  disputing  the  agreement.  The  governing  principle  was,  that  a  contract 
voluntarily  executed  by  a  party,  in  the  absence  of  misrepresentation  or  fraud,  with 
full  opportunity  to  inform  himself  as  to  its  contents,  cannot  be  avoided  on  the  ground 
of.  his.  negligence  or  omission  to  read  it,  or  to  avail  himself  of  the  information 
contained  in  it.' 

J  11.  Parties  to  Actions.  — It  is  the  settled  law  of  England  that  the  obligation 
of  the  telegraph  company  to  use  due  care  and  skill  in  the  transmission  of  the  mes- 
sage is  one  arising  wholly  out  of  contract,  and  that,  too,  with  the  sender ;  therefore 
the  latter,  only,  is  the  person  entitled  to  sue  for  damages  in  consequence  of  failure  to 
transmit  the  message  properly.*  The  company  will  not  be  liable  to  the  receiver  of  a 
telegram,  even  for  misfeasance,  —  as,  where  the  plaintiffs,  merchants  at  Valparaiso, 
received  a  message  erroneously  directed  to  them  by  the  company's  agent,  purporting 
to  come  from  their  branch  house  at  Liverpool,  instructing  them  to  ship  barley,  and 
did  so,  and  great  pecuniary  loss  resulted  in  consequence  of  a  fall  in  the  market.  The 
message  was,  in  fact,  neither  sent  by  their  Liverpool  branch  nor  intended  for  the 
'  plaintiffs,  but  was  sent  by  another  Liverpool  firm  to  their  correspondent  at  Valparaiso. 
It  was  held  that  the  plaintiffs  owed  the  defendants  no  duty  growing  out  of  contract, 
as  the  only  contract  made  was  with  the  person  employing  them  to  send  the  message, 
nor  were  they  liable  by  reason  of  negligence;  because,  said  Cotton,  L.  J.,  "it  is 
impossible  to  suppose  that  the  company,  in  the  ordinary  course  of  their  business, 
warrant  that  the  message  comes  from  a  particular  person,  for  they  would  thereby 
make  a  representation  the  truth  of  which,  in  many  cases,  they  cannot  ascertain."  ' 

The  courts  of  this  country  which  have  passed  upon  this  subject  have  very  properly 
adopted  rules  precisely  the  contrary.  It  is  held  that  the  receiver  of  the  message  i» 
privy  to  the  contract  between  the  sender  and  the  telegraph  company.  Said  WooD- 
■WARD,  J.,  in  a  leading  case :  ^  "It  seems  reasonable  that,  for  all  purposes  of  liability^ 
the  telegraph  company  shall  be  considered  as  much  the  agent  of  him  who  receives  as 
of  him  who  sends  the  message.  In  point  of  fact,  the  fee  is  often  paid  on  delivery;: 
and  I  am  inclined  to  think  the  company  ought  to  be  regarded  as  the  common  agent 

1   Wolt  1).  Western  Union  Tel.  Co.,  62  Pa.  6  Dicksoiit!.  Heater's  Tel.  Co.,  ««pra.    The 

St_  83.  remarks  ol  the  learned  justice  would  seem 

2  Western  tTnion  Tel.  Co.  v.  Buchanan,  35  to  apply  only  in  cases  of  forged  telegrams. 

Ind.  429.  The  force  of  this  argument  is  not  perceived 

s  Breese  v.  United  States  Tel.  Co.,  48  N.  T.  in  cases  like  the  one  in  which  it  was  made, 

132  (affirming  46  Barb.  274;  31  How.  Pr.  86).  where  the  mistake  arose  wholly  from  the 

<  Playford  v.  United  Kingdom  Tel.  Co.,  L.  negligence  of   their  agent  in  deciphering 

E.  4  Q.  B.  706;  ».  c,  10  Best  &  S.  769;  38  L.  J.  the  dispatch. 

(Q.  B.)  249;  17  L.  T.  (N.  8.)  243;  Dickson  o.  «  New  York,  etc,  TeL  Co.  v.  Drybm'g,  36 

Eeuter's  Tel.  Co.,  2  0.  P.  Div.  62 ;  ».  c,  affirm-  Pa.  St.  303. 
ed  in  Court  of  Appeals,  3  C.  P.  Div.  1. 
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of  the  parties  at  either  end  of  the  wire."  '  But,  however  this  might  be,  the  learned 
judge  was  clear  that  the  company  might  be  liable  for  misfeasance  to  third  parties.'^ 
On  this  principle,  a  telegraph  company  was  liable  to  the  receiver  for  the  negligence  of 
its  operator  in  consenting  to  send  a  dispatch  in  the  name  of,  and  purporting  to  come 
from,  the  cashier  of  a  bank,  dating  it  at  another  station,  at  the  request  of  a  person 
known  to  the  operator  not  to  be  such  cashier,  who  presented  no  evidence  of  authority 
to  use  the  cashier's  name,  which  message,  addressed  to  a  banking-bouse,  held  out  such 
person  as  entitled  to  credit  for  a  large  amount.'  So,  also,  if  the  agent  of  a  telegraph 
company  at  one  of  its  stations,  with  power  to  delegate  his  authority,  employs  another 
person  to  transmit  and  receive  messages,  and  such  other  person  sends  a  false  message, 
purporting  to  come  from  the  cashier  of  a  bank,  directing  another  bank  to  pay  a 
fictitious  person  a  sum  of  money,  and  the  sender  then  personates  the  fictitious  person 
and  obtains  the  money,  without  any  negligence  on  the  part  of  the  bank,  the  telegraph 
company  will  be  responsible  to  the  bank  thus  receiving  and  acting  upon  the  message.* 

Where  an  action  is  given  by  statute  for  neglecting  or  refusing  to  transmit  a 
dispatch  by  telegraph,  it  has  been  held  that  if  a  telegraph  company  desires  another 
company  to  receive  and  forward  a  message  which  has  come  over  its  line,  the  company 
so  desiring  the  telegram  to  be  sent  is  the  proper  party  to  sue  for  the  penalty  in  case 
of  refusal ;  and  this,  notwithstanding  the  blank  upon  which  the  sender  wrote  the 
telegram  contains  a  printed  heading  of  the  terms  and  conditions  on  which  the  com- 
pany receives  telegrams  to  be  transmitted,  stipulating  that  it  will  not  "be  held  liable 
for  any  errors  or  neglect  by  any  other  company  over  whose  lines  this  message  may  be 
sent  to  reach  its  destination,  and  this  company  is  hereby  made  the  agent  of  the 
signer  of  the  message,  to  forward  it  over  the  lines  of  other  companies  when  neces- 
sary." ' 

Where  one  person  has  sent  a  message  to  another  in  a  letter,  requesting  him  to 
dispatch  it  as  soon  as  possible  by  telegraph,  charging  the  expense  to  his  account,  the  ' 
former  is  the  proper  party  to  sue  for  damages  for  a  failure  to  send  the  dispatch 
properly.^ 

I  12.  Declarations  of  the  Company's  Agents.  —  The  subsequent  declarations 
of  the  company's  agents,  not  connected  with  the  sending  of  the  message,  are  incompe- 
tent evidence  to  charge  the  company  in  an  action  against  it.' 

?  13.  Measure  of  Damages  —  General  Rules  apply. — The  measure  of 
damages  in  actions  against  telegraph  companies  is  determined  by  the  same  general 
pridciples  which  apply  in  actions  against  other  companies ;  or,  if  the  owner  of  the 

1  See  also  Aiken  ».  Telegraph  Co.,  6  So.  Tel.  Co.,  56  Barb.  46.  But  this  action  may 
Car.  358;  De  La  Grange  v.  South-Westem  properly  be  maintained  by  the  sender  oJ  the 
Tel.  Co.,  25  La.  An.  383.  dispatcb  in  such  cases.    Baldwin  v.  United 

2  See  also  Harris  v.  Western  Union  TeL  States  Tel.  Co.,  54  Barb.  505 ;  Thum  v.  Alta 
Co.,9Pliila.88;  DeRutte  ».  Albany,  etc.,  Tel.  Calilomia  Tel.  Co.,  15  Cal.  472;  Leonard  v. 
Co.,  1  Daly,  547,  656;  i.  c,  30  How.  Pr.  403;  New  York,  etc.,  Tel.  Co.,  41  N.  Y.  544;  Squire 
Rose  V.  United  States  Tel.  Co.,  3  Abb.  Pr.  (N.  v.  Western  Union  Tel.  Co.,  98  Mass.  232. 

s.)  409;  «.  c,  34  How.  Pr.  308;  Western  Union  6  De  Eutte  v.  New  York,  etc.,  Tel.  Co.,  1 

Tel.  Co.  o.  Fenton,  52  Ind.  1;  De  La  Grange  Daly,  547;  «.  v.,  30  How.  Pr.  403. 

«.  Southwestern  Tel.  Co.,  25  La.  An.  383.  '  Grinnell  v.  Western  Union  Tel.  Co.,  113 

s  El  wood  ».  Western  Union  Tel.  Co.,  45  N.  Mass.  299,  307;  MoAudrew  ©.Electric    Tel. 

Y.  549.  Co.,  17  C.  B.  3;  United  States  Tel.  Co.  v. 

«  Bnnt  oi  California  v.  Western  Union  Tel.  Gildersleve,  29  Md.  232 ;  Sweatland  v.  IlUnois, 

Co.,  52  Cal.  280;  s.  c,  5  Cent.  L.J.  265.  etc.,  Tel.  Co.,  27  Iowa,  433;    Robinson    v. 

5  United  States  Tel.  Co.  v.  Western  Union  Fitchburg,  etc.,  K.  Co.,  7  Gray,  92. 
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■telegraph  is  an  individual,  which  apply  in  actions  against  other  individuals.  The 
principles  of  the  law  are  alike  applicable  to  new  circumstances  and  to  old.  The 
■diflSculty,  if  there  is  any,  of  applying  these  principles  to  the  relations  which  exist 
between  the  owners  of  telegraphs  and  the  public,  comes,  not  from  any  change  in  the 
principles  of  the  law,  but  from  the  novelty  of  the  facts  to  which  these  principles  are 
"to  be  applied.  Every  case  that  is  presented  in  a  court  of  law  for  adjudication  is 
different  in  some  of  its  phases  from  each  and  every  case  that  has  preceded 
it;  yet  the  principles  of  law  are  equally  applicable.  Therefore,  in  considering 
the  question  of  the  measure  of  damages  for  a  failure  on  the  part  of  the  owner 
of  a  telegraph  to  perform  an  express  or  implied  duty,  we  must  be  governed 
by  the  general  rules  of  actions  for  damages.  The  leading  case  in  England  on 
"the  measure  of  damages  in  actions  ex  contractu  is  Hadley  v.  Baxendale.^  The 
rule  as  there  stated  is:  "Where  two  parties  have  made  a  contract,  which  one 
■of  them  has  broken,  the  damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  he  supposed  to  have  been  in  the 
■contemplation  of  both  parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it."  The  rule  as  laid  down  in  a  leading  American  case '  is 
substantially  the  same.  It  is  thus  stated  by  Sbldbn,  J. :  "  The  party  injured  is 
entitled  to  recover  all  his  damages,-  including  gains  prevented  as  well  as  losses 
sustained,  and  this  rule  is  subject  to  hut  two  conditions :  the  damages  must  be  such 
as  may  fairly  be  supposed  to  have  entered  into  the  contemplation  of  the  parties  when 
they  made  the  contract,  —  that  is,  they  must  be  such  as  might  naturally  be  expected  to 
follow  its  violation ;  and  they  must  be  certain,  both  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed."  In  considering  the  applicability  of  the  general 
■doctrine  of  the  measure  of  damages  for  the  breach  of  contracts  to  the  violation  of  con- 
tracts on  the  part  of  the  owners  of  telegraphs,  in  a  case  in  New  York,'  Eabl,  C.  J.,  says : 
"  It  is  not  required  that  the  parties  must  have  contemplated  the  actual  damages  which 
are  to  be  allowed ;  but  the  damages  must  be  such  as  the  parties  may  fairly  be  supposed 
to  have  contemplated  when  they  made  the  contract.  Parties  entering  into  contracts 
usually  contemplate  that  they  will  be  performed,  and  not  that  they  will  be  violated. 
They  very  rarely  actually  contemplate  any  damages  which  would  flow  from  any 
breach  and  very  frequently  have  not  suflScient  information  to  know  what  such  dam- 
ages would  be.  As  both  parties  are  usually  equally  bound  to  know  and  be  informed 
of  the  facts  pertaining  to  the  execution  or  breach  of  a  contract  which  they  have 
entered  into,  I  think  a  more  precise  statement  of  this  rule  is,  that  a  party  is  liable 
for  all  the  direct  damages  which  both  parties  to  the  contract  would  have  contem- 
plated as  flowing  from  its  breach,  if,  at  the  time  they  entered  into  it,  they  had 
bestowed  proper  attention  upon  the  subject,  and  had  been  fully  informed  of  the 
facts."  In  actions  ex  delicto,  the  damages  to  be  recovered  must  be  the  natural  and 
proximate  consequences  of  the  act  complained  of,  unless  there  be  circumstances  of 
aggravation,  when  exemplary  damages  will  be  awarded.  By  these  rules,  then,  the 
liability  of  the  owners  of  telegraphs,  in  actions  against  them,  must  be  measured.  The 
statement  of  the  adjudicated  cases  will  indicate  the  manner  in  which  the  courts  have 
applied  them. 

1  9  Exch.  341 ;  «.  c,  26  Eng.  Law  &  Eq.  398.  »  Leonard  v.  New  York,  etc.,  Tel.  Co.,  41 

2  Griffin  v.  Colver,  16  N.  Y.  489.  N.  Y.  544. 
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§  14.  Actual  Damages  may  be  recovered.  — The  actual  damages  sustained, 
which  directly  flow  from  the  violation  of  either  the  express  or  implied  duty,  are  to- 
be  allowed.  Thus,  where  a  telegraph  company  received  a  message  ordering  from  a. 
florist  "two  hand-bouquets,"  and  the  agent  of  the  company,  erroneously  supposing  th& 
word  "hand"  to  be  "hund,"  and  to  mean  "hundred,"  delivered  it  thus  altered,  and 
the  two  hundred  bouquets  were  accordingly  prepared,  it  was  held,  in  an  action  against, 
the  telegraph  company  by  the  florist,  that  he  was  entitled  to  recover  the  loss  sustained 
and  the  expenses  incurred  in  cutting  and  procuring  the  large  number  of  flowers 
required  for  the  bouquets.'  So,  where  a  dispatch  was  delivered,  in  Michigan,  to  a 
telegraph  company,  ordering  "one  shawl,"  and  by  a  mistake  of  the  company  th& 
message  received  by  the  person  in  New  York,  to  whom  it  was  directed,  read  "  one 
hundred  shawls,"  and,  in  compliance  with  the  message  as  received,  the  plaintiflB 
sent  one  hundred  shawls  to  the  sender  of  the  message  in  Michigan,  where  they  arrived, 
but  were  reshipped  to  the  consignor  in  New  York,  it  was  held,  in  an  action  against 
the  company,  that  the  measure  of  damages  was  the  freight  from  New  York  to  Michi- 
gan and  back,  and  the  depreciation  in  the  value  of  the  shawls,  they  having  reached! 
New  York  after  the  shawl  season  had  closed.'  Where  the  plaintiff  had  a  contract 
with  a  telegraph  company,  by  which  it  was  to  furnish  him  with  daily  market-reports 
of  the  price  of  grain  in  Chicago  and  New  York,  and  on  a  certain  day  it  delivered  tO' 
him  an  incorrect  report  of  the  market,  by  which  he  was  induced  to  purchase,  through 
his  agent  in  Chicago,  a  quantity  of  grain  to  fill  a  contract  for  future  delivery,  it  was 
held  that  the  measure  of  damages  was  the  difference  between  the  actual  purchase- 
price,  which  was  considerably  greater  than  the  reported  price,  and  the  price  as  repre- 
sented in  the  report.'  In  a  California  case,  the  message  sent  was:  "Due,  $1,800. 
Attach,  if  you  can  find  property;  will  send  note  by  to-morrow's  stage;  "  and,  owing 
to  a  delay  of  the  company  in  sending  the  dispatch  until  the  day  following  the 
delivery,  the  debtor's  property  directed  to  be  attached  by  the  message  was  all  seized 
by  other  creditors,  and  the  plaintiff  could  attach  nothing.  The  company  was  heltf 
liable  for  the  whole  debt,  which  was  by  their  negligence  lost,  as  the  direct  and 
proximate  damage  resulting  from  their  failure  to  fulfil  their  contract  to  deliver  the 
message  without  unreasonable  delay.*  Where  the  plaintiff  intrusted  to  the  defendant, 
a  telegraph  company,  for  transmission  by  telegraph,  a  message  to  his  attorney,  at 
Buffalo,  saying:  "Hold  my  case  till  Tuesday  or  Thursday.  Please  reply;  "  and  the 
plaintiff,  having  wajted  for  a  reply  and  received  none,  and  supposing  that  an  adjourn- 
ment of  the  case  could  not  be  procured,  went  with  his  counsel  to  Buffalo  to  attend  at 
the  trial,  and  found  that  the  message  had  not  been  sent,  and  that  the  case  had  been, 
adjourned,  and  he  was  obliged  to  go  again  to  Buffalo  with  his  counsel  at  the  adjourned 
day,  it  was  held,  in  an  action  against  the  company  for  failure  to  send  the  message,  that 
the  plaintiff  could  recover  as  damages  the  expenses  of  himself  and  counsel  on  the- 

1  New  York,  etc.,  Tel.  Co.  v.  Dryburg,  35  422.  See  also  Bryant  v.  American  Tel.  Co.,  1 
Pa.  St.  298  (affirming  s.  c,  sub  nom.  Dryburg  Daly,  576,  which  in  its  facts  is  similar,  and 
V.  Telegraph  Co.,  3  PhUa.  408).  where  it  is  also  decided  that  the  plaintiffs 

2  Bowen  v.  Lake  Erie  Tel.  Co.,  1  Am.  L.  were  not  bound  to  exhaust  their  legal 
Eeg.  685.  remedy  against   their  debtors,  by  the   re- 

3  Turner  v.  Hawkeyte  Tel.  Co.,  41  Iowa,  458.  covery  of  a  judgment  and  the  issuing  of  an 
See  also  Leonard  v.  New  York,  etc.,  Tel.  Co.,  execution,  before  bringing  an  action  against 
41 N.  Y.  544 ;  Smithson  v.  United  States  Tel.  the  telegraph  company  for  the  recovery  of 
Co.,  29  Md.  162.  damages. 

*  Parks  V.  Alta  California  Tel.  Co.,  13  Cal. 
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first  journey  to  Bufialo,  and  the  counsel-fee  which  he  was  obliged  to  pay  for  his 
counsel  going  to  Buffalo  the  first  time,  it  being  found  reasonable.'  In  another  case,  it 
appeared  that,  through  the  delay  of  a  telegraph  company  to  deliver  a  message,  the 
plaintiff  lost  a  situation  of  pilot  on  a  steamboat,  which  would  have  paid  him  for  the 
trip  $150,  and  he  would  have  been  employed  for  the  season,  if  he  had  suited.  It  was 
held  that  a  verdict  for  $210  was  not  excessive,  nor  were  the  damages  too  remote.' 

J  16.  A  Case  'where  "  Liberal  Damages  "  were  allo^ved.  — In  an  Ohio  case, 
the  court  said :  "  We  admit,  as  a  general  rule,  that  the  measure  of  damages  for  a 
breach  of  contract  is  the  amount  of  loss  really  sustained  by  the  injured  party;  but  in 
the  application  of  this  rule  a  liberal  course  may  be  pursued,  whenever  the  violation  of 
an  agreement  is  proved  to  have  been  wilful  or  causeless  on  the  part  of  the  defendant." 
The  plaintiff  was  engaged  in  Cincinnati  as  a  commercial  news-agent,  and  engaged  in 
furnishing  to  his  customers  financial  news  and  reports  from  New  York  city  of  the 
state  of  the  marliet  He  alleged  that  the  defendant,  a  telegraph  company,  wrongfully 
and  maliciously  intending  to  injure  him  in  his  business,  purposely  delayed"  the  send- 
ing and  delivering  to  him  of  messages  sent  by  his  agents,  giving  precedence  to  a 
rival  commercial  news-agency.  It  was  claimed  that  the  damages  allowed  by  the 
jury  —  $3,000  —  were  excessive;  that  the  greatest  estimate  of  the  actual  damages 
sustained  would  not  be  more  than  $450.  The  court  was  satisfied  that  the  verdict  was 
greatly  in  excess  of  the  damages  the  plaintiff  really  sustained;  and,  while  it  reduced 
the  amount  by  a,  remittitur  of  $2,000,  said:  '«It  is  evident  that  the  mere  allowance 
of  the  amount  of  loss  the  plaintiff  proved  he  actually  sustained  would  not,  in  justice, 
remunerate  him  for  the  violation  by  the  defendant  of  its  agreement,  and  the  jury 
might  very  properly  have  given  an  additional  sum."  ' 

g  16.  Causa  prozima,  non  remota  spectatur.  —  The  maxim.  Causa  proxima^ 
non  remota  spectatur,  applies  where  the  telegraph  company  is  in  default,  but  their 
default  is  made  injurious  to  a  party  only  by  the  operation  of  some  other  intervening 
cause.  In  such  a  case,  the  application  of  the  rule  embodied  in  the  above  maxim 
would  relieve  the  company  from  liability.  Th'us,  where  a  telegram  was  sent  by  the 
defendant's  line  to  the  plaintiff,  asking  for  $500,  and,  by  the  negligence  of  the  defend- 
ant's employees,  the  message  was  changed  to  $5,000,  which  sum  the  plaintiff  sent  to 
the  person  who  had  telegraphed,  and  he  absconded  with  it,  it  was  held,  in  an  action 
against  the  telegraph  company,  by  the  New  Tork  Court  of  Appeals  (reversing  the 
lower  court),  that  the  defendant's  negligence  was  not  the  proximate  cause  of  the  loss, 
as  the  embezzlement  of  the  money  did  not  naturally  result  therefrom,  and  could  not 
reasonably  have  been  expected.* 

J  17.  Loss  of  uncertain  and  contingent  Profits  not  allowed. — A  person 
telegraphed  his  agents:  "Ship  oil  soon  as  possible,  at  very  best  rates  you  can."  It 
seems  that  the  message  was  transmitted  over  the  wire  to  the  office  to  which  it  was 
directed,  but,  by  reason  of  the  negligence  of  an  employee  of  the  company,  it  was  not 
delivered.    The  agents  did  not  ship  the  oil  at  the  time  they  would  have  done  if  the 

1  Sprague  v.  Western  Union  Tel.  Co.,  '  Davis  v.  Western  Union  Tel.  Co.,  1  Cin. 
Daly,  200.  Superior  Ct.  100. 

2  Western  Union  Tel.  Co.  v.  Fenton,  52  4  Lowery  c.  Western  Union  Tel.  Co.,  60  N. 
Ind.  1.    See  also  ManviUe  v.  Western  Union  T.  198.    See   also   First  National  Bank   v. 
Tel.  Co.,  37  Iowa,  214;  De  Rutte  v.  New  York,  Western  Union  Tel.  Co.,  30  Ohio  St.  655. 
etc.,  Tel.  Co.,  1  Daly,  547, «.  c,  30  How.  Pr.  i03. 
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message  had  been  delivered ;  and  the  plaintiff  alleged  that  by  reason  thereof  he  was 
compelled  to  pay  higher  rates  of  freight  on  the  oil,  and  also  that  he  lost  great  profits 
by  the  delay  thus  caused  in  not  shipping  the  oil.  The  court  held  that  the  plaintiff 
was  entitled  to  recover  the  money  he  paid  the  company  for  transmitting  the  message, 
also  the  increased  price  of  freight  he  was  required  to  pay,  and  all  expenses  incurred 
by  reason  of  the  failure  of  the  defendants  to  fulfil  the  contract  to  deliver  the  mes- 
sage ;  but  that  he  was  not  entitled  to  recover  for  profits  he  might  have  made,  had  the 
message  been  delivered  and  the  oil  sent,  because  the  rule  of  damages  excludes  uncer- 
tain and  contingent  profits,  such  as  are  not  the  immediate  and  necessary  result  of  the 
breach  of  contract,  and  which  may  not  be  fairly  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made  it,  and  are  not  capable  of  being 
definitely  ascertained  by  reference  to  established  market  rates.'  So,  where  a  person 
telegraphed,  accepting  an  offer  made  him  to  sell  him  certain  hogs,  and,  by  the  negli- 
gence of  the  agents  of  the  telegraph  company,  the  message  was  not  delivered,  and  the 
owner  disposed  of  the  hogs  to  another  buyer,  it  was  held,  in  an  action  against  the 
telegraph  company,  that  the  sender  of  the  message  might  recover  the  additional  sum 
which  he  would  have  been  compelled  to  pay  at  the  same  place  in  order  to  purchase 
the  same  number  of  hogs,  but  that  he  could  not  recover  for  the  loss  of  possible 
profits  he  might  have  made  had  he  obtained  the  hogs.'  A  similar  case  was  where  the 
plaintiff  received  a  telegram  from  a  firm  in  Baltimore,  offering  to  sell  them  a  cargo 
of  corn  at  ninety  cents  per  bushel.  Whereupon  one  of  the  plaintiffs,  who  was  also 
a  member  of  a  firm,  wrote  out  a  telegram,  which  he  delivered  to  the  defendants,  and 
paid  them  for  transmitting  it  to  Baltimore.  It  read  as  follows:  "Ship  cargo  named 
at  ninety;  if  you  can  secure  freight  at  ten,  wire  us  result"  This  message  was  sent, 
but  not  delivered,  whereby  the  plaintiffs  failed  to  obtain  the  com  at  the  terms  offered, 
and  the  price  of  corn  and  freight  immediately  advanced.  The  court  held  that  the  sum 
which  would  be  a  compensation  for  the  direct  loss  sustained  by  the  non-delivery  of  the 
message  would  be  the  difference  between  the  ninety  cents  named  and  the  sum  which 
the  plaintiff  would  have  been  compelled  to  pay  at  the  same  place,  in  order,  by  due 
and  reasonable  diligence,  after  notice  of  the  failure  of  the  telegram,  to  purchase  the 
like  quantity  and  quality  of  the  same  species  of  merchandise;  and  that  the  same  rule 
applied  to  any  increase  of  freight  from  the  sum  named,  it  having  been  shown  that  the 
corn  could  have  been  shipped  by  the  sellers  at  the  rate  mentioned  in  the  telegram-' 
In  a  Canadian  case,*  it  appeared  that  the  plaintiff,  a  ship-owner,  sent  a  message  to 
Chatham,  inquiring  if  the  person  to  whom  it  was  addressed  could  load  his  vessel  with 
eight  thousand  bushels  of  wheat  Through  an  error  of  the  telegraph  company,  the 
message,  as  received,  read  "three  thousand,"  instead  of  "eight  thousand,"  and  he 
received  an  affirmative  reply.  Whereupon  he  abandoned  a  contract  for  a  cargo  from 
Detroit,  and  sent  his  vessel  to  Chatham,  where  he  could  only  obtain  a  load  of  three 
thousand  bushels,  with  which  he  sailed.  In  an  action  against  the  telegraph  company, 
it  was  held  that  the  damages  which  naturally  resulted  from  the  defendant's  breach  of 
duty  were  the  expenses  of  sending  the  vessel  to  Chatham  and  back,  and  that  the 
plaintiff  was  not  entitled  to  recover  the  profit  he  might  have  made  from  carrying 
eight  thousand  bushels.* 

'  Western  Union  Tel.  Co.  v.  Graham,  1  4  Lane  v.   Montreal   TeL   Co.,  7  Upper 

Col-  230.  Canada  C.  P.  23. 

'  Squire  v.  Western  Union   Tel.  Co.,  98  s  See  also  Breeseo.  United  States  Tel.  Co., 

^^^^-  2^-  45  Barb.  275 ;  Hibbard  v.  Western  Union  TeL 


3  Tme  V.  International  Tel.  Co.,  60  Me.  9.       Co.,  33  Wis.  558. 
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2  18.  Iioss  of  Profits  on  intended  Contract.  —  Where,  in  an  action  against  a 
telegraph  company  for  a  failure  to  transmit  »  message,  it  is  sought  to  recover 
damages  for  losses  of  profits  which,  it  is  alleged,  would  have  been  made  upon  a  con- 
tract which  the  message  was  designed  to  complete,  it  must  appear  that  the  delivery 
of  such  message  to  the  party  to  whom  it  was  directed  would  have  effected  a  valid  and 
binding  contract.  Thus,  where  the  plaintiffs,  merchants  in^  St.  Paul,  wrote  to  a 
wholesale  dealer  in  pork  in  Dubuque:  "Have  you  any  more  north-western  pork,  or 
prime  mess;  also,  extra  mess?  Telegraph  price  on  receipt  of  this ;  "  and  received  in 
reply  a  telegram  in  those  words :  "  Letter  received.  No  light  mess  here.  Extra  mess, 
twenty-eight  seventy-five ; "  and  thereupon  the  plaintiffs  delivered  to  the  defendants 
a  telegraph  company,  for  transmission,  the  following  message,  which  the  defendants 
undertook  to  transmit  and  deliver  to  the  wholesale  pork-dealer  in  Dubuque:  "Dis- 
patch received.  Will  take  two  hundred  extra  mess,  price  named;  "  which  dispatch, 
on  account  of  the  negligence  of  the  telegraph  companj',  was  not  delivered  for  several 
days  thereafter,  and  in  the  meantime  pork  had  gone  up  in  price;  it  was  held  that 
the  telegram  from  Dubuque  did  not  purport  to  be  an  offer  to  sell  any  quantity 
of  pork,  nor  was  the  plaintiffs'  message  an  acceptance  of  any  offer;  that  the 
seasonable  delivery  of  the  plaintiffs'  message  would  not  have  effected  any  contract 
binding  on  the  party  in  Dubuque  to  deliver  any  quantitj^  of  pork ;  that  the  plaintiffs' 
message  was  merely  an  order  for  two  hundred  barrels  of  pork  at  the  price  named, 
and,  until  its  acceptance,  no  contract  would  exist  between  the  parties;  and  that  there- 
fore no  damage  could  be  allowed,  based  upon  the  advance  in  the  price  of  pork  during 
the  time  the  message  was  delayed.^  So,  in  a  case  in  Canada,  it  appeared  that  the 
plaintiff  received  a  telegram,  "Will  give  you  eighty  cents  for  rye."  He  sent  a  tele- 
gram in  reply,  "  Do  accept  your  offer ;  ship  to-morrow  fifteen  or  twenty  hundred." 
In  an  action  brought  against  the  telegraph  company  for  negligence  in  not  transmitting 
the  latter  message,  it  was  held  that  no  damages  for  the  lose  of  a  sale  of  rye  could  be 
recovered ;  because,  even  if  the  telegram  had  been  duly  transmitted  and  deliveredi 
there  would  have  been  no  complete  contract  binding  the  purchaser  to  take  any  par- 
ticular quantity  of  rye,  and  that  parol  evidence  to  show  that  the  purchaser  would 
have  taken  a  certain  quantity  was  immaterial.^ 

J  19.  Where  Telegram  Is  unintelligible  to  the  Agent  of  the  Company 
-which  receives  it  for  Transmission.  —  The  rule  being  that  the  damages  must 
be  such  as  the  parties  may  fairly  be  supposed  to  have  contemplated  would  result,  in 
the  event  of  a  breach,  when  they  made  the  contract,  a  most  important  inquiry  pre- 
sents itself  as  to  what  is  in  contemplation  of  the  telegraph  company  and  the  sender 
of  a  message  at  the  time  of  its  delivery  for  transmission,  the  meaning  of  which  does 
not  appear  upon  its  face.  For  the  purposes  of  economy  in  the  cost  of  telegraphing, 
or  sometimes  that  secrecy  may  be  maintained,  and  often  because  onlj'  a  portion  of  a 
transaction  appears  in  a  telegram,  messages  are  frequently  so  condensed,  or  written  in 
such  language,  that  the  agent  of  the  telegraph  company  has  no  information  of  the 
meaning  of  a  large  number  of  the  messages  sent,  much  less  of  the  results  which  will 
directly  flow  from  a  failure  upon  the  part  of  the  telegraph  company  to  fulfil  its  con- 
tract accurately  and  promptly  to  transmit  them.  The  authority  on  the  subject  is 
limited,  and  not  altogether  satisfactory. 

1  Beauprfi  v.  Pacific,   etc.,   Tel.  Co.,   21  «  Kinghorne  v.  Montreal  Tel.  Co.,  18  Up- 

Minn.  155.  per  Canada  Q.  B.  60. 
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The  first  case  touching  the  question  was  at  Ni$i  Prius,  in  New  Orleans.'  It 
appeared  that  a  telegram  in  these  words,  "  Oats,  fifty-six ;  bran,  one  ten ;  corn,  seventy- 
three  ;  hay,  twenty-five ; "  was  incorrectly  transmitted,  so  that,  when  delivered,  "  sixty- 
six"  was  substituted  for  "fifty-six."  The  court  said:  "The  person  who  sent  the 
dispatch  made  no  explanation  to  the  operator ;  and,  without  explanation,  how  could 
the  operator  know  whether  the  numbers  in  question  referred  to  dollars  and  cents,  or  to 
bushels  and  bales?  Again,  how  could  the  operator  know  whether  the  said  dispatch 
conveyed  an  order  to  purchase  or  an  account  of  sales  ?  And  if  he  were  bound  to  infer 
the  former,  what  information  did  the  dispatch  convey  to  his  mind  of  the  extent  of  the 
order?  The  meaning  of  the  dispatch  was  a  secret  to  all  but  the  parties  corresponding. 
Under  these  circumstances,  the  value  of  the  message  transmitted  was  inappreciable, 
and  this  telegraph  company  had  no  means  of  knowing  the  extent  of  the  responsibility 
which  ought  to  be  involved  in  its  correct  transmission,  upon  the  principle  contended 
for  by  the  counsel  for  the  plaintifi'."  The  counsel  for  the  plaintiff  had  asked  for 
damages  to  the  amount  of  $164,  but  the  court  gave  only  the  cost  of  the  telegram  — 
$3.50 — and  costs  of  suit. 

The  next  case,  also  at  Nisi  Prius,  upon  this  subject  was  in  Ohio.  The  message 
addressed  to  the  plaintiffs  was  as  follows:  "Send  one  handsome  eight  dollar  blue  and 
orange,  and  twenty-four  red  and  green,  three  twenty-fives.  Bay  State.  Fill  former 
orders  with  best  high  colors  you  can."  As  delivered,  it  read,  "Send  one  hundred 
eight  dollar  blue  and  orange,"  etc.  The  court  said,  inter  alia,  "that  the  defendants 
[the  telegraph  company]  were  bound  to  send  the  message  in  question  correctly,  and 
that  if  they  failed  in  this  duty,  whereby  damages  had  occurred  to  the  plaintiffs,  the 
plaintiffs  must  recover ;  that  if  the  message  was  originally  so  obscure  as  to  be  unin- 
telligible, then  the  error  could  not  have  increased  its  obscurity,  and  the  plaintiffs 
could  not  recover ;  but  if  it  was  sufficiently  plain  to  be  understood  by  the  plaintiffs, 
though  not  intelligible  to  others,  then  it  was  appreciable,  and  if  changed,  to  the  injury 
of  the  plaintiffs,  such  a  change  was  a  proper  subject  of  damages ;  and  that  all  these 
questions  were  for  the  jury,  upon  the  evidence  of  the  case."  The  jury  returned  a 
verdict  for  the  plaintiffs,  with  $118  damages.' 

EoBnrsoir,  C.  J.,  discussing  this  question  in  a  case  where  the  message  was  as  fol- 
lows: "Kingston,  2d  September,  1857.  To  Mr.  Crawford,  Oswego:  Do  accept  your 
offer;  ship  to-morrow  fifteen  or  twenty  hundred.  Signed  G.  M.  Kinghome,"  says: 
"What  would  the  message  of  the  2d  September  have  informed  the  man  or  boy  whose 
duty  it  was  to  take  it  from  the  wire,  and  to  send  it  by  another  man  or  boy  to  the  office 
of  the  American  company?  Nothing  but  that  the  plaintiff  had  accepted  an  offer,  he 
could  not  tell  for  what,  and  would  ship  fifteen  or  twenty  hundred,  whether  of  staves 
or  shingles,  or  barrels  of  flour,  or  bushels  of  grain,  he  could  not  tell ;  nor  could  he 
guess  what  might  be  the  occasion  for  haste,  or  the  consequences  of  delay  or  neglect. 
A  possible  loss  or  gain  to  the  plaintiff,  depending  on  the  time  at  which  the  message 
would  arrive,  was  a  consequence  which  the  defendants  could  not  appreciate,  and  can- 
not be  supposed  to  have  contemplated  at  the  time  they  received  the  message."' 

In  a  case  in  the  New  York  Supreme  Court,*  it  appeared  that  the  defendants,  a  tele- 
graph company,  through  negligence,  failed  to  transmit  and  deliver  a  telegram  in  these 
words :  "  Get  ten  thousand  dollars  of  the  Mail  Company."     The  amount  of  damages 

1  Shields  ».  Washington  Tel.  Co.,  9  West.  '  Kinghome  ».  Montreal  Tel.  Co.,  18  Upper 
L.  J.  5.  Canada,  Q.  B.  60. 

2  Boweu  u.  Lake  Erie  Tel.  Co.,  1  Am.  L.  *  Laadsberger  o.  Magnetic  TeL  Co.,  32 
Eeg.  685.  Barb.  530. 
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billowed  was  the  sum  paid  the  defendants  for  transmitting  the  message,  and  the 
interest  on  ten  thousand  dollars,  the  receipt  of  which  by  the  plaintiffs  was  delayed 
five  days,  on  account  of  the  non-delivery  of  the  telegram.  The  court  sustained  the 
■decision  of  the  referee  in  the  case,  who  had  rejected  a  claim  for  damages  for  commis- 
sions on  pistols,  to  which  the  plaintiffs  would  have  been  entitled  had  the  contract 
been  performed,  and  also  the  amount  of  a  penalty  which  the  plaintiffs  had  to  pay  on 
taccount  of  a  failure  to  perform  a  contract  which  they  would  have  performed  if  the 
message  had  been  received.  Basing  its  opinion  on  the  general  rule  as  to  the  measure 
•of  damages,  the  court  said:  "In  receiving  this  message  for  transmission,  the  defend- 
ants had  no  information  whatever  in  relation  to  it,  or  the  purposes  to  be  accomplished 
■fay  it,  except  what  could  be  derived  from  the  dispatch  itself.  The  effect  of  any  delay 
in  the  delivery  of  the  dispatch  would  naturally  and  necessarily  be  equal  delay  in  the 
receipt  by  the  plaintiffs,  in  New  York,  of  the  $10,000  therein  mentioned.  The 
defendants  were  not  informed  of  any  special  use  intended  to  be  made  of  this  sum  of 
money,  and  what  damage  might  naturally  be  expected  to  follow  from  the  delay  in  the 
receipt  of  it.  Clearly,  the  loss  of  the  use  of  that  sum  during  the  time  that  its  receipt 
was  delayed,  and  the  damages  for  the  loss  of  such  use,  are,  by  the  laws  of  New  York, 
■determined  to  be  the  interest  on  the  money  for  the  period  of  the  delay,  at  seven  per 
•cent  per  annum." 

The  case  just  stated  is  cited  in  a  case  in  Pennsylvania,  and  the  facts  distinguished 
from  the  facts  which  appeared  in  the  latter  case.  The  plaintiff's  agent  delivered  to  a 
(telegraph  company  at  Lancaster  the  following  telegram,  addressed  to  brokers  in  New 
York :  "  Buy  fifty  North-Western,  fifty  Prairie  du  Chien ;  limit  forty-five."  The  com- 
pany, through  negligence,  sent  it  only  part  of  the  way,  and  the  stocks  named  in  the 
telegram  rose  in  value  before  the  neglect  was  ascertained  and  another  order  sent.  It 
was  held  that  the  plaintiff  was  entitled  to  recover  the  increased  dost  of  the  shares,  to 
which  he  was  subjected  by  the  company's  negligence.  The  court  said:  "The  dis- 
patch was  such  as  to  disclose  the  nature  of  the  business  to  which  it  related,  and  the 
loss  might  very  likely  occur  if  there  was  want  of  promptitude  in  transmitting  it  con- 
staining  the  order.  In  this  respect  it  differs  much  from  that  in  Landsberger  v.  Mag- 
netic Telegraph  Company,^  'Get  ten  thousand  dollars  of  the  Mail  Company,'  the 
message  in  that  case  said,  but  did  not  disclose  that  the  money  was  to  be  gotten  from 
"the  Mail  Company  to  save  from  failure  a  valuable  contract ;  hence  it  was  held  that 
i;he  damages  arising  from  that  cause  could  not  reasonably  be  presumed  to  have  been 
in  the  contemplation  of  the  parties  to  the  contract,  or  not  recoverable  to  that  extent. 
Here  the  object  of  the  message  was  for  the  purpose  of  buying  stock  as  soon  as 
received,  no  other  time  being  named ;  and  it  is  not  possible,  consistently  with  any 
■knowledge  of  the  business  of  dealing  in  stocks,  to  fail  to  understand  that  damage 
might  ensue,  nay,  would  be  likely  to  ensue,  by  delay.  The  damage  from  such  a 
source  was  what  would  naturally  have  entered  into  the  minds  of  the  sender  and  the 
undertaker  to  send  the  message,  if  they  thought  on  the  subject  at  all." ' 

In  another  case,  a  telegram  to  a  broker,  directing  him  to  "sell  fifty  gold,"  was  held 
•not  to  show  on  its  face  that  the  plaintiff  meant  $50,000  in  gold,  and  that  accordingly 
he  could  not  recover  for  a  loss  sustained  by  reason  of  the  failure  to  sell  that  amount, 
aio  information  having  been  given  to  the  company  that  such  was  the  meaning  of  the 
words  used.'  A  telegram  reading,  "Sell  one  hundred  Western  Union;  answer 
price,"  was  held  to  disclose  the  nature  of  the  business  as  fully  as  the  case  demanded. 

1  32  Barb.  530.  '  United  States  Tel.  Co.  v.  Gildersleve,  29 

s  United  States  Tel.  Co.  i;.  Wcnger,  55  Pa.       Md.  232. 
;St.  262. 
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The  message  as  delivered  was,  "Sell  one  thousand  Western  Fnion.  Answer  price." 
Upon  its  receipt,  the  person  to  whom  it  was  directed  sold  one  thousand  shares,  having- 
to  go  into  the  market  to  buy  the  residue.  It  was  held  that  if,  in  the  interval  between 
the  selling  of  the  one  thousand  shares  and  the  repurchase  of  nine  hundred  shares  to- 
replace  the  extra  number  of  shares  sold,  stock  advanced  in  price,  this  advance.  In  an 
action  against  the  telegraph  company,  would  be  the  measure  of  damages.'  In  a  case 
in  the  New  York  Court  of  Appeals,  which  affirms  a  decision  in  the  Court  of  Common. 
Pleas,'  the  plaintiifs  delivered  to  the  defendant,  for  transmission  to  their  brokers,  the^ 
following  message:  "If  we  have  any  old  Southern  on  hand,  sell  same  before  board. 
Buy  five  Hudson  at  board.  Quote  price."  The  court  said:  "If  the  defendant's 
agents  did  not  understand  the  importance  or  import  of  the  message,  they  could  have 
inquired  of  the  plaintiff's;  and  hence,  for  all  the  purposes  of  this  action,  it  must  be 
treated  as  fully  understanding  the  message,  and  the  consequences  which  would  result- 
from  its  erroneous  transmission."  And  it  is  held  in  the  same  case  that  if,  by  reason 
of  an  error  in  a  message,  a  party  is  delayed  in  the  purchase  of  stock,  whereby,  when 
the  error  is  kno-wn,  the  stock  has  advanced  in  price,  it  would  not  be  incumbent  upon 
the  plaintiff's  to  purchase  the  stock  at  the  advanced  price  to  hold  the  telegraph  com- 
pany liable  for  the  damages.  It  would  only  be  necessary  for  the  plaintiff's  to  show 
how  much  per  share  the  stock  had  risen  in  the  market  beljween  the  time  the  plaintiff's 
might  have  bought  it,  if  the  message  had  been  properly  delivered,  and  the  time  when, 
by  due  diligence,  it  might  have  been  bought  after  the  error  was  known.  In  a  case 
which  we  have  heretofore  noticed,'  the  clerk,  or  telegrapher,  to  whom  a  message  was- 
handed,  was  told  of  the  object  of  the  message,  and  that  it  was  of  great  importance 
that  the  party  sending  it  should  get  a  reply  next  day.  It  was  held  that,  this  being- 
the  case,  there  was  no  ground  for  limiting  the  damages  to  the  amount  paid  for- 
sending  the  message/  as  that  was  not  the  only  damage  that  could  have  been  contem- 
plated by  the  contract  between  the  parties. 

Sedgwick  on  Damages  *  contains  the  following  report  of  the  case  of  Strasburger 
V.  Western  Union  Telegraph  Company  .■  In  a  late  case  (tried  in  April,  1867)  in  the- 
Superior  Court  of  the  City  of  New  York,  which  was  an  action  to  recover  damages 
claimed  to  have  been  sustained  by  the  plaintiff  from  the  defendants'  failure  to  trans- 
mit a  telegram  from  New  York  to  St.  Louis,  instructing  one  D.  L.  Davison  "to  sell 
silver  lepines  for  $10,  also  others  for  less."  The  dispatch  was  not  sent,  and  owing 
to  the  fluctuation  in  the  price  of  gold,  which  was  at  a  premium,  there  was  a  consid- 
erable decline  in  the  market  before  the  arrival  of  a  letter  from  the  plaintiff's  at  St. 
Louis,  containing  the  same  instructions  with  the  dispatch.  The  plaintiff  contended 
that  the  rule  of  damages  was  the  difference  between  the  market  price  of  the  watches- 
at  the  time  when  the  dispatch  should  have  been  delivered,  and  that  when  the  letter- 
was  received.  The  defendants'  counsel  insisted  that  these  damages  were  too  remote, 
and  that  the  company  were  not  informed,  by  the  purport  of  the  dispatch  or  otherwise, 
that  it  had  a  pecuniary  value,  or  what  would  or  might  be  the  nature  and  extent  of  a 
loss  from  its  non-delivery,  and  that  they  had  entered  into  no  engagement  based  upon 
the  condition  of  the  gold-market,  and  had  not  assumed  the  risk  of  a  fall  in  gold,  nor- 
even  been  apprised  what  the  consequence  of  one  would  be.  But  the  presiding  judge 
(Jones,  J.)  denied  a  motion  for  a  nonsuit  on  these  grounds,  and  held  that  the  com- 
pany were  bound,  as  common  carriers,  to  exercise  due  diligence  and  care  in  the  conduct 

'  Tyler  v.  Western  tTnion  Tel.  Co.,  60  ni.  '  Sprague  v.  Western  Union  Tel.  Co.,  6. 

421.  Daly,  200. 

-  Rittenhouse  v.  Independent  Line  of  Tel.,  *  6th  ed.,  p.  441,  note. 

44  X.  Y.  26:)  (affli-ming  1  Daly,  474). 
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of  their  business,  without  being  notified  of  the  specific  pecuniary  value  of  any  dispatch 
left  with  them.  They  were  bound  to  infer  that  the  dispatch  was  of  importance,  and 
might  be  of  pecuniary  value  to  the  persons  sending  and  receiving  it;  and  the  damages 
should  be  measured  by  the  decline  in  gold,  which  made  the  difference  in  the  market 
value. 

In  another  New  York  case,  in  the  Court  of  Appeals,  reversing  the  lower  court,' 
the  doctrine  is  held,  in  general  terms,  that  if  a  telegram  does  not  show  upon  its  fac* 
that  it  relates  to  a  business  transaction,  and  that  a  pecuniary  loss  may  probably  be- 
sustained  if  a  mistake  is  made  in  transmitting  it,  and  no  notice  to  this  effect  is  given 
to  the  telegraph  company,  the  company  will  not  be  liable  for  such  loss.  And  the 
opinion  was  also  expressed  that  oral  information  of  the  true  meaning  and  significance 
of  a  telegram,  showing  that  it  does  in  fact  relate  to  a  business  operation,  and  is  of 
pecuniary  importance,  when  it  does  not  appear  to  be  of  that  character  upon  its  face, 
will  not  be  suflfioient  to  bind  the  company.  It  is  held  in  Wisconsin,  that  where  the 
import  of  a  telegraphic  message  is  wholly  unknown  to  the  company's  agent  (the  tele- 
gram in  question  was  in  cipher)  to  whom  the  same  is  delivered  for  transmission,  it 
cannot  be  assumed  that  he  had  in  view  any  pecuniary  loss  as  the  natural  or  probable 
result  of  a  failure  to  send  such  message ;  and  in  such  case,  upon  the  breach  of  the 
contract  to  transmit  and  deliver,  the  sender  can  recover  only  nominal  damages,  or  the 
amount  paid  for  sending  the  message.^ 

From  a  review  of  the  cases,  it  will  be  seen  that  the  current  of  authority  is  in  favor 
of  the  view  that  unless  the  message  is  intelligible  to  the  agent  of  the  company  who- 
received  it  for  transmission,  or  its  importance  was  made  manifest  to  him  by  the  party 
sending  it,  the  telegraph  company  will  only  be  liable  in  damages  for  the  price  paid 
for  transmitting  it,  in  case  the  company,  through  negligence,  fail  to  transmit  and 
deliver  it  accurately  and  promptly.  And  it  seems  to  us  that  if,  from  his  course  of 
dealing  with  the  sender  of  the  message,  or  from  his  position  as  the  receiver  of 
messages  of  like  character,  the  company's  agent  ought  to  have  known  its  meaning  or 
its  importance,  although  it  might  have  been  unintelligible  to  the  general  public,  the 
company  will  not  be  heard  to  say  it  was  unintelligible,  or  it  was  an  apparently  unim- 
portant message  to  him.  Thus,  the  forms  of  expression  used  in  telegraphing  orders 
for,  or  communications  regarding  the  market  reports  of,  stocks  and  grain  are  inexpli- 
cable to  persons  who  have  no  interest  or  experience  in  transactions  which  occur 
involving  these  commodities,  yet  to  one  versed  in  sending,  receiving,  or  transmitting 
such  messages  they  are  perfectly  intelligible.  Now,  if  one  telegraphing  in  relation  to 
stocks  should  use  the  language  commonly  employed  in  telegraphing  such  communi- 
cations, the  message  should  be  held  to  be  equally  as  intelligible  to  the  telgraph  com 
pany  as  if  it  were  written  out  in  full  English.  Again,  it  seems  to  us  that,  from  the 
nature  of  the  business,  the  agents  of  the  company  appointed  to  receive  messages 
should  be  held  to  be  agents  for  the  purpose  of  receiving  any  communications  which 
the  senders  of  messages  may  desire  to  make  to  the  company  as  to  the  meaning  of 
the  contents  of  a  message,  or  the  importance  of  its  accurate  and  prompt  transmission. 
The  company  holds  out  such  agents  to  the  public  as  properly  qualified  to  make  con- 
tracts to  transmit  messages.  They  are  in  position  to  know  of  any  reason  which 
exists  why  a  message  may  not  be  promptly  transmitted.  They  must  have  sufficient 
intelligence  to  understand  the  explanation  which  the  sender  desires  to  give;  and 

1  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Wis.  471.    See  also  Sanders  v.  Stuart,  1  C.  P, 

T.  744  (reversinfr  ».  c,  54  Barb.  505;  6  Abb.  Div.  326;  Belan  o.  Western  Union  Tel.  Co., 

Pr.  (N.  S.)  405 ;  1  Lans.  125) .  7  Reporter,  710 ;  s.c.,S  Cent.  L.  J.  445 ;  11  Ch. 

»  Candee  v.  Western  Union  Tel.  Co.,  34  Leg.  N.  276. 
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from  their  position  have  more  easy  access  to  their  superior  officers  than  he  has 
and,  therefore,  if  it  became  necessary,  could  more  easily  communicate  with  them. 
If  a  question  arose  as  to  the  propriety  of  accepting  a  message  for  transmission,  at  the 
time  it  is  tendered,  it  would  be  comparatively  easy  for  them  to  receive  instructions 
touching  the  matter ;  while,  if  the  contrary  were  the  rule,  it  would  result  that  the 
sender  of  an  important  message,  in  order  to  protect  himself,  must  first  communicate 
with  the  officers  of  the  company,  who  may  be  in  a  distant  city,  explain  to  them  the 
nature  and  importance  of  the  message,  and  receive  from  them  permission  to  transmit 
it,  by  which  time  the  purposes  of  his  telegram  may  be  entirely  destroyed. 

J  20.  Duty  of  Person  damaged,  on  discovering  the  Failure  of  the 
Company  to  perform  its  Duty.  —  It  is  said  that  "  the  law,  for  wise  reasons, 
imposes  upon  a  party  subjected  to  injury  from  the  breach  of  a  contract  the  active 
duty  of  making  reasonable  exertions  to  render  the  injury  as  light  as  possible.  Public 
interest  and  sound  morality  accord  with  the  law  in  demanding  this ;  and  if  the  injured 
party,  through  negligence  or  wilfulness,  allows  the  damages  to  be  unnecessarily 
enhanced,  the  increased  loss  justly  falls  upon  him."  ' 

What  the  measure  of  damages  would  be  in  a  case  where  a  telegraph  company  had 
made  an  error  in  the  transmittal  of  a  message,  and  how  such  damages  might  be 
affected  by  the  subsequent  action  of  the  plaintiffs,  is  so  fully  set  out  in  the  syllabus  of 
a  Virginia  case  that  we  give  all  that  portion  of  it  necessary  to  understand  the  ruling 
of  the  court  on  this  subject :  "  In  an  action  against  a  telegraph  company  for  damages 
sustained  by  the  plaintiffs  in  consequence  of  a  mistake  in  the  transmission  of  a  mes- 
sage sent  on  their  line,  whereby  an  order  to  the  plaintiffs'  factors,  in  Mobile,  to  buy 
five  hundred  bales  of  cotton,  was  altered  to  twenty-five  hundred,  *  *  *  and  the 
factors  having  bought  two  thousand  and  seventy-eight  bales  of  cotton  before  the 
mistake  in  the  message  was  ascertained,  If  the  company  is  liable  to  the  plaintiffs 
for  the  damages  arising  from  the  alteration  of  the  message,  the  commissions  of  the 
factors  upon  the  purchase  of  the  cotton  are  a  part  of  the  damages  for  which  the 
company  is  liable,  and  the  plaintiffs  are  not  bound  to  accept  any  offer  of  the  com- 
pany to  pay  the  damages  which  excludes  these  commissions.  In  such  case,  if  the 
company  is  liable  to  the  plaintiffs  for  damages  arising  from  the  alteration  of  such 
message,  the  measure  of  these  damages  is  what  was  lost  on  the  sale,  at  Mobile,  of  the 
excess  of  the  cotton  above  that  ordered ;  or,  if  not  sold  there,  what  would  have  been 
the  loss  on  the  sale  of  the  cotton  at  Mobile  in  the  condition  and  circumstances  in 
which  it  was  when  the  mistake  was  ascertained,  including  in  such  loss  all  the  proper 
costs  and  charges  thereon.  "When  the  mistake  was  ascertained,  a  part  of  the  cotton 
was  on  board  of  a  ship,  to  be  sent  to  Liverpool;  a  part  was  under  a  contract  of 
affreightment  to  the  same  place,  but  not  on  board.  The  whole  should  have  been  sold 
as  it  was  at  Mobile ;  and  the  plaintiffs  having  sent  it  to  Liverpool  and  sold  it  there, 
the  loss  of  the  company  is  not  to  be  increased  by  this  act  of  the  plaintiffs,  but  must 
be  based  upon  an  estimate  of  what  it  would  have  sold  for, —  a  part  on  shipboard,  and 
a  part  under  contract  of  affreightment.  If  the  plaintiffs  sent  the  cotton  to  Liverpool 
for  purposes  of  speculation,  with  the  intention  of  taking  to  themselves  the  profits,  if 
any,  and,  in  the  event  of  a  loss,  visiting  the  loss  on  the  company,  they  are  not  entitled 
to  recover  for  any  loss  sustained  upon  it.  But  if  the  plaintiffs  sent  the  cotton  to 
Liverpool,  not  with  a  purpose  of  taking  the  profits,  if  any,  but  only  to  indemnify 
themselves  out  of  the  proceeds  to  the  extent  of  the  cost  and  the  obligations  incurred 

1  Hamilton  „.  McPherson,  28  N.  Y.  72,  76. 
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by  them,  they  do  not  thereby  lose  their  right  to  recover  from  the  company  the 
damages  -which  they  would  have  sustained  if  the  cotton  had  been  sold  at  Mobile. 
The  plaintiffs,  if  they  intended  to  hold  the  company  responsible  for  the  excess  of 
the  cotton  purchased,  should,  as  soon  as  they  were  apprised  of  the  purchase,  have 
notified  the  company  of  such  intention ;  should  have  made  a  tender  of  such  excess  to 
the  company,  on  the  condition  of  its  paying  the  price  and  all  the  charges  incident  to 
the  purchase ;  and  also  that,  in  case  of  its  refusal  to  accept  said  tender  and  comply 
with  its  conditions,  they  would  proceed  to  sell  such  excess  at  Mobile,  and,  after  cred- 
iting said  company  with  the  net  profits,  would  look  to  it  for  the  difference  between 
the  amount  of  such  proceeds  and  the  cost  of  the  excess,  including  all  proper  charges ; 
and,  upon  the  failure  of  the  company,  after  notice,  to  accede  to  their  offer,  they  should 
have  proceeded  accordingly." ' 

In  a  New  York  case,  a  portion  of  the  opinion  in  which  we  have  heretofore  quoted,' 
it  appeared  that  a  telegram  was  sent  by  an  agent  of  the  plaintiffs  at  Chicago  to 
another  agent  of  the  plaintiffs  at  Oswego,  ordering  him  to  send  to  Chicago  five 
thousand  sacks  of  salt.  By  the  negligence  of  the  telegraph  company  in  transcribing 
it,  the  telegram,  as  delivered,  ordered  him  to  send  to  Chicago  five  thousand  casks  of 
salt.  The  term  "sacks,"  in  the  salt  trade,  designates  fine  salt,  in  sacks  containing 
fourteen  pounds,  and  the  term  "casks"  designates  coarse  salt,  in  packages  containing 
not  less  than  three  hundred  and  twenty  pounds.  He  accordingly  chartered  a  vessel, 
put  twenty-seven  hundred  and  thirty-three  barrels  of  coarse  salt  on  boSrd,  the  bill  of 
lading  was  made  out  and  delivered,  and  the  master  of  the  vessel  had  received  his 
clearance,  when  the  plaintiffs'  agent  received  a  telegram  apprising  him  of  the  mistake. 
At  this  time,  which  was  in  the  afternoon,  the  agent  knew  that  the  vessel  had  finished 
loading,  and  supposed  that  she  had  left  the  harbor,  as  vessels  at  that  season  usually 
hurried  their  departure ;  but  he  made  no  effort  to  ascertain  with  certainty.  In  fact, 
the  vessel  did  not  sail  till  five  o'clock  the  next  morning.  It  was  claimed  by  the 
defendants  that  the  plaintift's'  agent  was  guilty  of  negligence  in  not  stopping  and 
unloading  the  vessel,  after  he  had  received  the  plaintiffs'  dispatch  correcting  the 
error,  and  thus  avoiding  most  of  the  damage  which  plaintiffs  sustained.  But  the 
court  held  that  the  plaintiffs'  agent  was  only  bound  to  ordinary  diligence,  and  in 
relying  upon  the  facts  he  knew  concerning  the  vessel,  and  supposing  she  had  actually 
sailed,  he  exercised  it,  and  that  he  was  not  guilty  of  such  negligence  as  would  relieve 
the  defendants  from  full  liability  for  their  negligence. 

In  a  case  where,  by  an  error,  the  message  as  received  read  "  five  hundred,"  instead 
of  "five  Hudson,"  as  sent,  and  the  plaintiffs'  agents  to  whom  it  was  directed  pur- 
chased five  hundred  shares  of  Michigan  Southern  stock,  instead  of  a  like  number 
of  Hudson  Kiver  Kailroad  stock,  which  was  meant  by  the  parties  telegraphing,  and 
immediately  after  the  purchase  the  agents  notified  the  senders  of  the  message,  who, 
without  notifying  the  telegraph  company  of  the  error  which  had  occurred,  took  imme- 
diate steps  to  correct  its  effects,  so  far  as  they  could,  it  was  said  by  the  court  that 
they  knew  of  no  rule  of  law  that  required  the  plaintiffs  to  notify  the  defendants  of 
the  error.  When  the  plaintiffs  were  notified  of  the  error,  the  damage  had  already 
been  done,  and  they  had  the  right  at  once  to  sue  the  defendants,  and  the  suit  could  not 
be  defeated  either  by  a  tender  of  the  stock  or  the  damages.' 

1  Washington,  etc.,  Tel.  Co.  v.  Hobson,  16  '  Blttenhouse  v.  Independent  Line  o{ 
Gratt.  122.                                                                 Telegraph,  4i  N.  Y.  263  (affirining  1  Daly,  474) . 

2  Leonard  v.  New  York,  etc.,  Tel.  Co.,  41 
N.  Y.544. 
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The  following  report  of  a  case  in  the  Supreme  Court  of  New  Tork  {Smith  v. 
Independent  Line  of  Telegraph)  is  taken  from  Scott  and  Jamagin  on  Telegraphs.^  The 
message  delivered  for  transmission  was  as  follows:  "Philadelphia,  March  15,  1864. 
To  Drexel,  Winthrop  &  Co.  If  the  gold  bill  is  vetoed,  buy  immediately  one  hundred 
thousand.  [Signed]  Smith  &  Eandolph."  The  message  actually  transmitted  and 
delivered  was:  "Philadelphia,  March  15,  1864.  To  Drexel,  Winthrop  &  Co.  Gold 
bill  isvetoed;  buy  immediately  one  hundred  thousand.  [Signed]  Smith  &  Randolph," 
The  complaint  stated  that  Drexel,  Winthrop  &  Co.,  Immediately  upon  receipt  of 
this  message,  purchased  $100,000  of  gold  coin  for  $162,225,  and  that  their  commis- 
sions for  purchasing  were  $125,  and  notified  the  plaintiffs  thereof  by  telegraph.  The 
plaintiffs,  upon  receipt  of  this  message,  discovering  the  error  committed  by  the  com- 
pany, sent  the  following  dispatch  immediately:  "Philadelphia,  March  15,  1864. 
Don't  buy  any  more.  You  had  better  sell  the  hundred  thousand  out  at  once.  The 
company  has  made  the  mistake.  See  the  manager.  [Signed]  Smith  &  Eandolph." 
Upon  the  receipt  of  this  message,  Drexel,  Winthrop  &  Co.  at  once  sold  the  gold  for 
$160,562,  exclusive  of  commissions  for  making  the  sale.  The  case  was  tried  before 
the  court,  without  a  jury,  and  the  finding  was  in  accordance  with  this  statement.  It 
was  found  that  the  gold  was  bought  at  the  market  price,  and  sold  at  the  highest  price 
that  could  be  obtained.  The  court  decided  that  Drexel,  Winthrop  &  Co.,  who  were 
brokers,  were  entitled  to  the  commissions,  which  sum  should  be  deducted  from  the 
gross  proceeds  of  the  sale ;  and  that  the  plaintiffs,  by  reason  of  the  neglectful  and 
careless  acts  of  the  defendants,  sustained  damage  to  the  amount  of  $2,488,  and  gave 
judgment  accordingly.  An  appeal  was  taken  to  the  General  Term,  with  what  result  is 
not  known.  One  of  the  questions  presented  in  defence  was,  that  if  the  gold  was  in 
fact  purchased  in  reliance  upon  the  erroneous  message,  and  was  in  the  plaintiffs' 
hands  when  the  error  was  discovered,  it  was  the  duty  of  the  plaintiffs,  before  selling, 
to  inform  the  defendants  of  the  error  and  the  purchase,  and  give  the  defendants  an 
opportunity  to  take  the  gold ;  and  that,  in  selling  the  gold  without  such  notice,  they 
deprived  the  defendants  of  the  right  to  assume  the  purchase  and  indemnify  the  plain- 
tiffs, and  thereby  ratified  the  erroneous  message  and  lost  their  right  of  action  against 
the  defendants. 

>  §  412,  note. 
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1.  MABILITT  OP  MASTER  FOR  ACT  OF  SERVANT  DONE  UNDER  HIS 

COMMAND. 

Gregory  v.  Piper.* 

In  the  Court  of  King's  Bench,  Easter  Term,  1829. 

Chaklbs  Lord  Tentbrden,  Chief  Justice. 
Sir  John  Batlet,  Kt.,  -i 

"   Joseph  Littlbdale,  Kt.,  \  Justices. 

"  Jambs  Parke,  Kt.,  J 

A  master  Is  liable  in  trespass  for  any  act  done  by  his  servant  in  the  conrse  of  ezecnting  his 
orders  with  ordinary  care ;  and,  therefore,  where  a  master  ordered  a  servant  to  lay  down 
a  quantity  of  rubbish  near  his  neighbor's  wall,  but  so  that  it  might  not  touch  the  same, 
and  the  servant  used  ordinary  care  in  executing  the  orders  of  his  master,  but  some,  of 
the  rubbish  naturally  ran  against  the  wall,  held,  that  the  master  was  Uable  in  trespass. 

Trespass  for  casting,  throwing,  placing,  and  depositing  large  quanti- 
ties of  eartii,  stone,  bricks,  and  rubbish  against  and  upon  the  wall  and 
gates  and  posts  of  the  plaintiff.  Plea,  not  guilty.  At  the  trial  before 
Alexandeb,  C.  B.,  at  the  Summer  Assizes  for  the  county  of  Cambridge, 

*  Reported  9  Barn.  &  Cress.  591. 
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1828,  it  appeared  that  the  plaintiff  occupied  a  public-house  called  the 
"  Rising  Sun,"  in  Newmarket,  with  a  stable-yard  belonging  to  it,  where 
he  put  up  the  horses  of  his  guests.  The  way  to  the  stable  was  by  the 
back-gate  from  the  High  Street,  through  a  yard  called  the  "  Old  King's 
Yard."  A  wall  belonging  to  the  plaintiff  separated  his  stable-yard 
from  the  Old  King's  Yard.  The  defendant,  having  purchased  the 
property  surrounding  the  Old  King's  Yard,  disputed  the  plaintiff's 
right  to  pass  along  the  same  to  his  stable,  and  employed  one  Stubbings, 
a  laborer,  to  lay  down  a  quantity  of  rubbish,  consisting  of  bricks,  mor- 
tar, stones,  and  dirt,  near  the  plaintiff's  stable-yard,  in  order  to 
obstruct  the  way ;  and  Stubbings,  on  the  26th  day  of  April,  and  several 
following  days,  laid  down  rubbish  accordingly,  a  part  of  which  rolled 
against  the  plaintiff 's  wall  and  gates.  It  lay  about  two  feet  high  against 
the  plaintiff 's  wall,  for  five  or  six  yards  in  length.  Stubbings,  being 
called  as  a  witness  on  the  part  of  the  plaintiff,  stated  that  he  was 
employed  by  the  defendant  to  lay  the  rubbish  in  the  yard ;  that  the 
defendant  had  given  him  orders  not  to  let  any  of  the  rubbish  touch  the 
plaintiff 's  wall;  that  he  executed  those  orders  as  nearly  as  he  could, 
and  accordingly  laid  the  rubbish  at  first  at  the  distance  of  a  yard  and  a 
half  from  the  wall ;  and  that  the  rubbish,  being  of  a  loose  kind,  as  it 
became  dry  naturally  shingled  down  toward  and  ran  against  the  wall. 
He  added,  that  some  of  it  would,  of  course,  run  against  the  wall.  It 
further  appeared  that,  on  the  3d  of  May,  when  an  application  was  made 
by  the  plaintiff  to  the  defendant  to  remove  the  rubbish,  the  latter  said 
he  was  determined  not  to  move  it.  Upon  this  evidence  it  was  objected 
by  the  defendant  that  trespass  was  not  maintainable,  inasmuch  as  the 
defendant  had  given  express  orders  to  the  servant  not  to  let  the  rubbish 
touch  the  plaintiff 's  wall ;  that,  therefore,  the  touching  of  the  wall  was 
occasioned  by  the  negligence  of  the  defendant's  servant,  and  that  case, 
not  trespass,  was  therefore  maintainable. 

The  Lord  Chief  Bakon  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  reserved  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit. A  rule  nisi  having  been  obtained  for  that  purpose,  Storkes,  Serjt., 
and  Kelly  were  to  have  shown  cause  against  the  rule,  but  the  court 
called  upon  Denman  and  Gunning  to  support  the  rule.  A  master  is 
liable  in  an  action  on  the  case  only  for  the  negligent  conduct  of  his 
servant,  and  not  tit  all  for  a  wilful,  unauthorized  trespass  committed 
by  his  servant.  1  And  if  a  servant,  being  ordered  to  do  a  lawful  act, 
exceed  his  authority,  and  thereby  commit  an  injury,  the  master  is  not 
liable.  Here,  the  master  gave  express  directions  to  the  servant  to  lay 
the  rubbish  so  that  it  should  not  touch  the  wall  of  the  plaintiff.     [Parke, 

»  Morley  V.  Gaislord,  2  H.  Black.  442 ;  McJtanus  v.  Crickf  tt,  1  East,  106,  post,  p.  865. 
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J.  — The  servant  could  not  execute  the  orders  of  the  master  without  some 
of  the  rubbish  touching  the  wall ;  that  was  the  necessary  consequence  of 
the  act  ordered  to  be  done,  and  the  person  who  gave  the  order  must  be 
taken  to  have  contemplated  the  necessary  consequence  of  his  own  act. 
The  rolling  of  the  rubbish  against  the  wall  was,  therefore,  as  much  the 
act  of  the  defendant  as  if  he  had  ordered  it  to  be  done.]  The  master 
is  liable  only  for  the.  inevitable  consequences  of  the  act.  Here,  the 
servant,  by  extraordinary  care,  might  have  prevented  the  rubbish  touch- 
ing the  plaintiff's  wall.  The  Society  of  the  Inner  Temple  have  author- 
ized the  putting  up  of  boards  to  obstruct  windows  opening  upon  their 
premises,  but  so  as  not  to  touch  the  wall  of  the  premises  in  which  the 
windows  are.  If  a  workman  had  wilfully  knocked  out  a  brick,  that 
society  would  not  have  been  liable.  If  the  workmen  had  done  so 
through  negligence,  they  might  have  been  liable  in  case,  but-  not  in 
trespass. 

Batlet,  J.  — The  only  question  is,  whether  the  trespass  was  the  act 
of  the  master.  The  master  desired  the  servant  to  lay  down  the  rubbish 
so  as  not  to  let  it  touch  or  lean  against  the  wall  of  the  plaintiff.  But  if, 
in  execution  of  the  order,  it  was  the  necessary  or  natural  consequence  of 
the  act  ordered  to  be  done,  that  the  rubbish  should  go  against  the  wall, 
the  master  is  answerable  in  trespass.  The  evidence  shows  that  that  was 
the  natural  consequence.     The  rule  must,  therefore,  be  discharged. 

LiTTLEDALE,  J. — When  a  servant  does  work  by  order  of  his  master, 
and  the  latter  imposes  a  restriction,  in  the  course  of  executing  his  order, 
which  it  is  diflScult  for  the  servant  to  comply  with,  and  the  servant,  in 
execution  of  the  order,  breaks  through  the  restriction,  the  master  is 
liable  in  trespass.  Suppose  the  case  of  two  persons  possessed  of  con- 
tiguous unenclosed  land,  and  that  the  one  of  them  desired  his  servant  to 
drive  his  cattle,  but  not  to  let  them  go  upon  the  land  of  his  neighbor, 
and  that  the  cattle  went  upon  the  land  of  the  neighbor,  the  master 
would  be  answerable  in  trespass,  because  he  has  only  a  right  to  expect 
from  his  servant  ordinary,  not  extraordinarj',  care.  If  the  servant, 
therefore,  in  carrying  into  execution  the  orders  of  his  master,  uses 
ordinary  care,  and  an  injury  is  done  to  another,  the  master  is  liable  in 
trespass.  If  the  injury  arise  from  the  want  of  ordinary  care  in  the 
servant,  the  master  will  only  be  liable  in  case.  Here,  the  servant  used 
ordinary  care  in  the  course  of  executing  the  master's  order,  and,  not- 
withstanding that,  the  rubbish  ran  against  the  wall. 

Parke,  J.  — I  think  that  the  defendant  is  liable  in  this  form  of  action. 
If  a  single  stone  had  been  put  against  the  wall,  it  would  have  been 
sufficient.  Independently  of  Stubbiugs's  evidence,  there  was  sufficient 
evidence  to  satisfy  the  jury  that  the  rubbish  was  placed  there  by  the 
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■defendant,  for  he  expressed  his  determination  not  to  remove  it.  It 
does  not  rest  there.  Stubbings  says  he  was  desired  not  to  let  the  rub- 
bish touch  the  wall.  But  it  appeared  to  be  of  a  loose  kind,  and  it  was, 
therefore,  probable  that  some  of  it  naturally  might  run  against  the  wall. 
■Stubbings  said  that  some  of  it,  of  course,  would  go  against  the  wall. 
Now,  the  defendant  must  be  taken  to  have  contemplated  all  the  prob- 
able consequences  of  the  act  which  he  had  ordered  to  be  done,  and  one 
of  these  probable  consequences  was,  that  the  rubbish  would  touch  the 
plaintiff's  wall.  If  that  was  so,  then  the  laying  the  rubbish  against  the 
wall  was  as  much  the  defendant's  act  as  if  it  had  been  done  by  his 
express  command.  The  defendant,  therefore,  was  the  person  who 
■caused  the  act  to  be  done,  and  for  the  necessary  or  natural  consequence 
•of  his  own  act  he  is  responsible  as  a  trespasser. 

JRule  discharged. 
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McManus  V.  Crickett.* 
In  the  Court  of  King's  Bench,  1800. 

Llotd  Lord  Kbnyon,  Lord  Chief  Justice, 
Sir  Nash  Grosb,  Kt.,  "1 

"  SoiTLiiEN  Lawrence,  Et.,   L  Justices. 

"  Simon  Le  Blanc,  Kt., 

A  maBter  Is  not  liable  in  trespass  lor  the  wUfol  act  of  his  servant,— as,  by  driving  his  mas- 
ter's carriage  against  another,  done  without  the  direction  or  assent  of  the  master.  But 
he  is  liable  to  answer  for  any  damage  arising  to  another  from  the  negligence  or  nnslsil- 
fulness  of  his  servant  acting  in  his  employ. 

This  case  was  very  much  discussed  at  the  bar,  upon  a  motion  to  set 
aside  a  verdict  for  the  plaintiff  and  enter  a  nonsuit,  by  Gibbs  and 
Wood  against  the  rule,  and  Garron  and  Giles  in  support  of  it.  The 
court  took  time  to  consider  of  their  judgment,  and  afterwards  entered 
so  fully  into  the  cases  cited  and  the  arguments  urged  at  the  bar,  that  it 
is  unnecessary  to  detail  them  in  the  usual  form. 

Lord  Kenton,  C.  J.,  now  delivered  the  unanimous  opinion  of  the 
court.  1 — This  is  an  action  of  trespass,  in  which  the  declaration  charges 
that  the  defendant,  with  force  and  arms,  drove  a  certain  chariot  against 

*  Reported  1  Bast,  106. 

1  Lawrence,  J.,  was  present  in  court  when  the  case  was  argued  on  a  former  day  in  the  term. 
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a  chaise  in  wMch  the  plaintiff  was  riding  in  the  king's  highway,  by 
which  the  plaintiff  was  thrown  from  his  chaise  and  greatly  hurt.  At 
the  trial,  it  appeared  in  evidence  that  one  Brown,  a  servant  of  the 
defendant,  wilfully  drove  the  chariot  against  the  plaintiff 's  chaise,  but 
that  the  defendant  was  not  himself  present,^  nor  did  he  in  any  manner 
direct  or  assent  to  the  act  of  the  servant ;  and  the  question  is,  if  for 
this  wilful  and  designed  act  of  the  servant  an  action  of  trespass  lies- 
against  the  defendant,  his  master.  As  this  is  a  question  of  very  gen- 
eral extent,  and  as  cases  were  cited  at  the  bar  where  verdicts  had  been 
obtained  against  masters  for  the  misconduct  of  their  servants  under 
similar  circumstances,  we  were  desirous  of  looking  into  the  authorities- 
on  the  subject  before  we  gave  our  opinion ;  and,  after  an  examination  of 
all  that  we  could  find  as  to  this  point,  we  think  that  this  action  cannot 
be  maintained.  It  is  a  question  of  very  general  concern,  and  has  been 
often  canvassed ;  but  I  hope  at  last  it  will  be  at  rest.  It  is  said  in 
Brooke's  Abridgment,'^  "If  my  servant,  contrary  to  my  will,  chase  my 
beasts  into  the  soil  of  another,  I  shall  not  be  punished."  And  in 
2  RoUe's  Abridgment,  553,  "  If  my  servant,  without  my  notice,  put 
my  beasts  into  another's  land,  my  servant  is  the  trespasser,  and  not  I ;. 
because,  by  the  voluntary  putting  of  the  beasts  there  without  my 
assent,  he  gains  a  special  property  for  the  time,  and  so  to  this  purpose 
they  are  his  beasts."  I  have  looked  into  the  correspondent  part  in 
Viner's  Abridgment,  and  as  he  has  not  produced  any  case  contrary  to- 
this,  I  am  satisfied  with  the  authority  of  it.  And  in  Nay's  Maxima, 
chap.  44,  "If  I  command  my  servant  to  distrain,  and  he  ride  on  the 
distress,  he  shall  be  punished,  not  I."  And  it  is  laid  down  by  Holt,  C. 
J.,  in  Middleton  v.  Fowler,^  as  a  general  position,  "  that  no  master  is 
chargeable  with  the  acts  of  his  servant  but  when  he  acts  in  the  execu- 
tion of  the  authority  given  him."  Now,  when  a  servant  quits  sight  of 
the  object  for  which  he  is  employed,  and,  without  having  in  view  his 
master's  orders,  pursues  that  which  his  own  malice  suggests,  he  no 
longer  acts  in  pursuance  of  the  authority  given  him ;  and,  according  to 
the  doctrine  of  Lord  Holt,  his  master  will  not  be  answerable  for  such 
act.  Such,  upon  the  evidence,  was  the  present  case ;  and  the  technical 
reason  in  2  Rolle's  Abridgment,  with  respect  to  the  sheep,  applies  here ; 
and  it  may  be  said  that  the  servant,  by  wilfully  driving  the  chariot 
against  the  plaintiff 's  chaise,  without  his  master's  assent,  gained  a  spe- 
cial property  for  the  time,  and  so  to  that  purpose  the  chariot  was  the 

'  No  person  was  in  the  carriage ;  the  act  »  Tit.  "  Trespass,"  pi.  435. 

was  done  by  the  servant,  either  in  going  lor  s  i  salk.  282. 

or  after  he  had  set  down  his  muster. 
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servant's.  This  doctrine  does  not  at  all  militate  with  the  cases  in 
which  a  master  has  been  holden  liable  for  the  mischief  arising  from  the 
negligence  or  unskilfulness  of  his  servant  who  had  no  purpose  but  the 
execution  of  his  master's  orders.  But  the  form  of  those  actions  proves 
that  this  action  of  trespass  cannot  be  maintained ;  for,  if  it  can  be  sup- 
ported, it  must  be  upon  the  ground  that  in  trespass  all  are  principals. 
But  the  form  of  those  actions  shows,  that  where  the  servant  is  in  point  of 
law  a  trespasser,  the  master  is  not  chargeable  as  such,  though  liable  to 
make  a  compensation  for  the  damage  consequential  from  his  employ- 
ing of  an  unskilful  or  negligent  servant.  The  act  of  the  master  is  the 
employment  of  the  servant;  but  from  that  no  immediate  prejudice 
arises  to  those  who  may  suffer  from  some  subsequent  act  of  the  servant. 
If  this  were  otherwise,  the  plaintiffs  in  the  cases  mentioned  in  1  Lord 
Raymond,  739  (one,  where  the  servants  of  a  carman,  through  negli- 
gence, ran  over  a  boy  in  the  streets  and  maimed  him  ;  and  the  other, 
where  the  servants  of  A.,  with  his  cart,  ran  against  the  cart  of  B.,  and 
overturned  it,  by  which  a  pipe  of  wine  was  spilled),  must  have  been 
nonsuited  from  their  mistaking  the  proper  form  of  action,  in  bringing 
an  action  upon  the  case,  instead  of  an  action  of  trespass ;  for  there  is 
no  doubt  of  the  servants  in  those  cases  being  liable  as  trespassers,  even 
though  they  intended  no  mischief;  for  which,  if  it  were  necessary. 
Weaver  v.  Ward^  and  Dickenson  v.  Watson^  are  authorities.  But  it 
must  not  be  inferred  from  this  that  in  all  cases  where  an  action  is 
brought  against  the  servant  for  improperly  conducting  his  master's  car- 
riage, by  which  mischief  happens  to  another,  the  action  must  be  trespass. 
Michael  v.  Alestree,^  where  an  action  on  the  case  was  brought  against 
a  man  and  his  servant  for  breaking  a  pair  of  horses  in  Lincoln's-Inn 
Fields,  where,  being  unmanageable,  they  ran  away  with  the  carriage 
and  hurt  the  plaintiff 's  wife,  is  an  instance  to  show  that  trespass  on  the 
case  may  be  the  proper  form  of  action.  And  upon  a  distinction  between 
those  cases  where  the  mischief  immediately  proceeds  from  something  in 
which  the  defendant  is  himself  active,  and  where  it  may  arise  from  the 
neglect  or  other  misconduct  of  the  party,  but  not  immediately,  and 
which,  perhaps,  may  amo^nt  only  to  a  non-feasance,  we  held,  in  Ogle  v. 
Biwrnes,*  that  the  plaintiff  was  entitled  to  recover.  The  case  of  Savignac 
V.  Boome,^  which  was  much  pressed  as  supporting  this  action,  came 
before  the  court  on  a  motion  in  arrest  of  judgment,  and  the  only  ques- 
tion decided  by  the  court  was,  that  the  plaintiff  could  not  have  judg- 

1  Hob.  134;  ofrfe,  p.  243.  <  8  Term  Kep.  188. 

2  Sir  T.  Jones,  205.  •  6  Term  Rep.  125 
»  2  Lev.  172. 
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ment,  as  it  appeared  that  he  had  brought  an  action  on  the  case  for  that 
which  in  law  was  a  trespass ;  for  the  declaration  there  stated  that  the 
defendant,  by  his  servant,  wilfully  drove  his  coach  against  the  plaintiff 's 
chaise.  Day  v.  Edwards  ^  was  also  mentioned,  which  was  an  action  on 
the  case,  in  which  the  declaration  charged  the  defendant  personally 
with  furiously  and  negligently  driving  his  cart ;  that  by  and  through 
the  furious,  negligent,  and  improper  conduct  of  the  defendant,  the  said 
cart  was  driven  and  struck  against  the  plaintiff's  carriage;  and,  on 
demurrer,  the  court  were  of  opinion  that  the  fact  complained  of  was  a  tres- 
pass. And  in  the  last  case  that  was  mentioned,  of  Brucker  v.  Fi'omord,^ 
the  only  point  agitated  was,  whether  evidence  of  the  defendant's  servant 
having  negligently  managed  a  cart  supported  the  declaration,  which 
imputed  that  negligence  to  the  defendant ;  and  the  court,  with  reluc- 
tance, held  that  it  did,  on  the  authority  of  a  precedent  in  Lord  Ray- 
mond's Reports,  264,  of  Turberville  v.  Stampe.  In  none  of  these  cases 
was  the  point  now  in  question  decided ;  and  those  determinations  do 
not  contradict  the  opinion  we  now  entertain,  which  is,  that  the  plaiutifi 
cannot  recover,  and  that  a  nonsuit  must  be  entered. 
Per  Curiam.  —  Rule  absolute  for  entering  a  nonsuit.^ 
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HiLLiAED  V.  Richardson.* 
Supreme  Judicial  Court  of  Massachusetts,  1855, 

Hon.  Lemuel  Shaw,  Chief  Justice. 
"    Charles  A.  Dbwbt, 

"     ThEBON  MBTOAir, 

"    Geosoe  T.  Bigblow, 
"    Benjamin-  F.  Thomas, 
"    PLnnr  Mekeick, 


-  Associate  Justiees, 


The  owner  ot  land,  who  employs  a  carpenter,  for  a  specific  price,  to  alter  and  repair  a  bnild- 
ing  thereon,  and  to  furnish  aU  the  materials  for  this  purpose,  is  not  liable  for  damages 

*Eeported  3  Gray,  349. 

»  6  Term  Bep.  64S.  carriage  that  it  struck  against  the  plaintiff 's 

»  6  Term  Eep.  659.  chaise  and  broke  it.    The  court  said,  "  It 

'  See  Morley  v.  Gaisford,  2  H.  Black.  442,  was  difficult  to  put  a  case  where  the  master 

where  it  was  holden  that  case,  and  not  tres-  could  be  considered  as  a  trespasser  for  an 

pass,  was  the  proper  remedy  for  an  injury  act  of  his  servant  which  was  not  done  at 

done  to  the  plaintiff's  chaise  by  the  servant  his  command." 

of  the  defendant  so  negligently  driving  his 
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resulting  to  a  third  person  from  boards  deposited  in  the  highway,  in  front  of  the  land, 
by  a  teamster  in  the  employ  of  the  carpenter,  and  intended  to  be  used  In  such  alteration 
and  repair. 

Action  of  tort,  to  recover  damages  for  an  injury  sustained  by  the 
plaintiff  while  driving  upon  a  highway  in  the  city  of  Cambridge.  Trial 
before  Merrick,  J.,  who  reported  the  case,  after  a  verdict  for  the 
plaintiff,  for  the  consideration  of  the  full  court. 

The  evidence  tended  to  prove  the  following  facts :  Between  the  hours 
of  five  and  six  o'clock  in  the  afternoon  of  December  5,  1851,  the  plaintiff 
was  driving  in  a  wagon  in  and  through  said  highway,  when  the  horse 
suddenly  took  fright  at  a  pile  of  boards  lying  by  the  side  of  the  way,  but 
within  its  limits,  bolted  from  his  course,  and  carried  the  wheel  of  the 
wagon  violently  against  a  post  near  the  edge  of  the  sidewalk,  whereby 
the  plaintiff  was  thrown  violently  from  the  wagon  and  seriously  injured. 
The  boards  were  placed  there  the  same  afternoon,  and  not  long  before 
the  occurrence  of  the  accident,  by  a  teamster,  acting  under  the  direction 
of  Lewis  Shaw,  with  the  intention  of  allowing  them  to  remain  till  the 
morning  of  the  next  day,  and  then  removing  them  to  the  land  adjoining 
the  highway.  This  land,  and  the  buildings  upon  it,  belonged  to  the 
defendant,  and  were  in  his  possession,  except  so  far  as  they  were  occu- 
pied by  Shaw  in  the  execution  of  a  written  contract  with  the  defendant, 
and  under  license  from  him.  By  that  contract,  Shaw  agreed,  for  a  spe- 
cific price,  and  before  a  day  named,  to  alter  a  certain  paper-factory  into 
two  dwelling-houses,  according  to  a  plan  and  specifications  annexed  to 
the  contract,  and  to  make  certain  repairs  thereon,  and  to  furnish  all  the 
requisite  materials.  The  defendant  also  gave  Shaw  license  to  use,  while 
he  should  be  engaged  in  the  execution  of  the  contract,  one  of  the  build- 
ings upon  the  land,  to  shape  and  finish  the  work  for  buildings  of  his  own, 
in  which  the  defendant  had  no  interest.  Shaw  procured,  the  boards  and 
brought  them  to  the  place,  chiefiy  for  the  purpose  of  using  them  in  the 
alteration  of  the  defendant's  buildings,  under  the  written  contract,  and 
was  at  the  time  of  the  accident  actually  engaged  in  the  execution  of 
that  contract. 

The  presiding  judge  instructed  the  jury,  among  other  things,  that 
"  the  act  of  laying  and  leaving  the  boards  in  the  highway  by  Shaw  must, 
for  the  purposes  of  this  action,  be  deemed  the  act  of  the  defendant;  " 
and  that,  "as  the  boards  at  which  it  was  alleged  that  the  horse  took 
fright  were  procured  by  Shaw,  to  be  used,  in  whole  or  in  part,  in  per- 
formance and  execution  of  the  written  contract  between  him  and  the 
defendant,  and  were  materials  necessary  therefor,  the  defendant  was 
responsible  for  the  acts  of  Shaw  in  placing  the  boards  in  the  highvay 
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and  suffering  them  to  remain  there ;  and  that  his  liability  in  relatioa 
thereto  was  in  all  respects  the  same  as  the  liability  of  Shaw." 

C.  O.  Loring,  for  the  defendant ;  B.  Choate  and  J.  W.  May,  for  the 
plaintiff. 

The  decision  was  made  at  March  term,  1856. 

Thomas,  J.  —  The  questions  raised  by  the  report  are  upon  the  instruc- 
tions given  by  the  presiding  judge  to  the  jury.  The  material  question, 
that  upon  which  the  case  hinges,  is  whether,  upon  the  facts  reported, 
the  defendant  is  liable  for  the  acts  and  for  the  negligence  and  careless- 
ness of  Shaw. 

In  looking  upon  the  case  reported,  it  is  to  be  observed  (1)  that  the 
acts  done  by  Shaw,  and  which  are  charged  as  negligence,  were  not 
done  by  any  specific  direction,  or  order,  or  request  of  the  defendant ; 
(2)  that  between  the  defendant  and  Shaw  the  ordinary  relatioa  of  mas- 
ter and  servant  did  not  exist ;  (3)  that  the  acts  done,  and  which  are 
charged  as  negligence,  were  not  done  upon  the  land  of  the  defendant ; 
they  did  not  consist  in  the  creating  or  suffering  of  a  nuisance  upon  his 
own  land,  to  the  injury  of  another ;  (4)  that  the  boards  placed  in  the 
highway  were  not  the  property  of  the  defendant ;  that  he  had  no  interest 
in  them,  and  could  exercise  no  control  over  them ;  (5)  that  the  defend- 
ant did  not  assume  to  exercise  any  control  over  them;  (6)  that  there 
is  no  evidence  of  any  purpose  on  the  part  of  the  defendant  to  injure 
the  plaintiff,  or  any  body  else,  or  so  to  use  his  property,  or  to  suffer  it 
to  be  so  used,  as  to  occasion  an  injury. 

Was  the  defendant  liable  for  the  negligent  acts  of  Shaw  in  the  use  of 
the  highway?  As  a  matter  of  reason  and  justice,  if  the  question  were 
a  new  one,  it  would  be  difficult  to  see  on  what  solid  ground  the  claim 
of  the  plaintiff  could  rest.  But  he  says  that  such  is  the  settled  law  of 
this  Commonwealth,  and  that  the  question  is  now  no  longer  open  for 
discussion.  Three  cases  are  especially  relied  upon  by  the  plaintiff  as 
settling  the  rule  in  Massachusetts.  They  are  Stone  v.  Oodman,^  Lowell 
V.  Boston  and  Lowell  Railroad,^  and  Earle  v.  Hall.^ 

Stone  V.  Oodman  was  this :  The  defendant  employed  one  Lincoln,  a 
mason,  to  dig  and  lay  a  drain  from  the  defendant's  stores,  in  the  city 
of  Boston,  to  the  common  sewer.  By  reason  of  the  opening  made  by 
Lincoln  and  the  laborers  in  his  employment,  water  was  let  into  the 
plaintiff's  cellar,  and  his  goods  were  wet.  1.  Lincoln  procured  the 
materials  and  hired  the  laborers,  charging  a  compensation  for  his  ser- 
vices and  disbursements.     2.  The  acts  causing  the  injury  to  the  plain- 

1  15  Pick.  297.  s  2  Mete.  353. 
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"tiff's  goods  were  done  upon  the  defendant's  land,  and  in  the  use  of  it 
for  the  defendant's  benefit.  3.  There  was  no  contract,  written  or  oral, 
by  which  the  work  was  to  be  done  for  a  specific  price,  or  as  a  job.  4. 
The  case  is  expressly  put  upon  the  ground  that  between  the  defendant 
and  Lincoln  the  relation  of  master  and  servant  existed.  The  Chief 
-Justice,  in  delivering  the  opinion  of  the  court,  said:  "  Without  review- 
ing the  authorities,  and  taking  the  general  rule  of  law  to  be  well  settled 
that  a  master,  or  principal,  is  responsible  to  third  persons  for  the  negli- 
gence of  a  servant,  by  which  damage  has  been  done,  we  are  of  opinion 
that  if  Lincoln  was  employed  by  the  defendant  to  make  and  lay  a  drain 
for  him,  on  his  own  land,  and  extending  thence  to  the  public  drain,  he 
(Lincoln)  procuring  the  necessary  materials,  employing  laborers,  and 
■charging  a  compensation  for  his  own  services  and  his  disbursements,  he 
must  be  deemed,  in  a  legal  sense,  to  have  been  in  the  service  of  the 
defendant  to  the  effect  of  rendering  his  employer  responsible  for  want  of 
^MU,  or  want  of  due  diligence  and  care ;  so  that,  if  the  plaintiff  sus- 
tained damage  by  reason  of  such  negligence,  the  defendant  was  respon- 
sible for  such  damage."  The  case  well  stands  on  the  relation  of  master 
and  servant.  The  work  was  under  the  control  of  the  defendant.  He 
could  change,  suspend,  or  terminate  it  at  his  pleasure.  Lincoln  was 
upon  the  land  with  only  an  implied  license,  which  the  defendant  could 
at  any  moment  revoke.  The  work  was  done  by  Lincoln,  not  on  his 
•own  account,  but  on  the  defendant's.  The  defendant  was,  indeed,  act- 
ing throughout  by  his  servants.  The  injury  was  done  by  the  escape  of 
water  from  the  land  of  the  defendant  to  that  of  the  plaintiff,  which  the 
defendant  could  have  and  was  bound  to  have  prevented. 

The  second  case  relied  upon  by  the  plaintiff  is  that  of  Lowell  v.  Boston 
■and  Lowell  Railroad.^  In  a  previous  suit,^  the  town  of  Lowell  had  been 
compelled  to  pay  damages  sustained  by  Currier  by  reason  of  a  defect  in 
one  of  the  highways  of  the  town.  That  defect  was  caused  in  the  con- 
struction of  the  railroad  of  the  Boston  and  Lowell  Company.  It  consisted 
in  a  deep  cut  through  the  highway,  made  in  the  construction  of  the  rail- 
road. Barriers  had  been  placed  across  the  highway  to  prevent  travellers 
from  falling  into  the  chasm.  It  became,  in  the  construction  of  the  rail- 
road, necessary  to  remove  the  barriers,  for  the  purpose  of  carrying  out 
stone  and  rubbish  from  the  deep  cut.  They  were  removed  by  persons  in 
the  employ  of  the  corporation,  who  neglected  to  replace  them.  Currier 
^nd  another  person,  driving  along  the  highway  in  the  night-time,  were 
precipitated  into  the  deep  cut,  and  seriously  injured.  Currier  brought  his 
^action  against  the  town  of  Lowell,  and  recovered  damages.     This  action 

1  23  Pick.  24.  '  Curlier  v.  Lowell,  16  Pick.  170. 
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was  to  recover  of  the  railroad  corporation  the  amount  the  town  had 
been  so  compelled  to  pay.  The  railroad  corporation  denied  their 
responsibility  for  the  negligence  of  the  persons  employed  in  the  con- 
struction of  that  part  of  the  railroad  where  the  accident  took  place, 
because  that  section  of  the  road  had  been  let  out  to  one  Noonan,  who- 
had  contracted  to  make  the  same  for  a  stipulated  sum,  and  had  em- 
ployed the  workmen.  This  defence  was  not  sustained,  nor  should  it 
have  been.  The  defendants  had  been  authorized  by  their  charter  to- 
construct  a  railroad  from  Boston  to  Lowell,  four  rods  wide  through  the 
whole  length.  They  were  authorized  to  cross  turnpikes  or  other  high- 
ways, with  power  to  raise  or  lower  such  turnpikes  or  highways,  so  that 
the  railroad,  if  necessary,  might  pass  conveniently  over  or  under  the 
same.i  Now,  it  is  plain  that  it  is  the  corporation  that  are  intrusted  by 
the  Legislature  with  the  execution  of  these  public  works,  and  that  they 
are  bound,  in  the  construction  of  them,  to  protect  the  public  against 
danger.  It  is  equally  plain  that  they  cannot  escape  this  responsibility 
by  a  delegation  of  this  power  to  others.  The  work  was  done  on  land 
appropriated  to  the  purpose  of  the  railroad,  and  under  authority  of  the 
corporation,  vested  in  them  by  law  for  the  purpose.  The  barriers,  the- 
omission  to  replace  which  was  the  occasion  of  the  accident,  were  put  up- 
and  maintained  by  a  servant  of  the  corporation,  and  by  their  express 
orders ;  and  that  servant  had  the  care  and  supervision  of  them.  The 
accident  occurred  from  the  negligence  of  a  servant  of  the  railroad  cor- 
poration, acting  under  their  express  orders.  The  case,  then,  of  Lowell 
V.  Boston  and  Lowell  Railroad  stands  perfectly  well  upon  its  own  prin- 
ciples, and  is  clearly  distinguishable  from  the  case  at  bar.  The  court- 
might  well  say,  that  the  fact  of  Noonan  being  a  contractor  for  this  sec- 
tion did  not  relieve  the  corporation  from  the  duties  or  responsibility 
imposed  on  them  by  their  charter  and  the  law,  especially  as  the  failure 
to  replace  the  barriers  was  the  act  of  their  immediate  servant,  acting- 
under  their  orders. 

The  only  respect,  it  seems  to  us,  in  which  this  case  aids  the  doctrine 
of  the  plaintiff  is,  that  the  learned  judge  who  delivered  the  opinion  of 
the  court  cites  with  approbation  the  case  of  Bush  v.  Steinvian,'^  as 
"  fully  supported  by  the  authorities,  and  by  well-established  principles." 
It  is  sufficient  to  remark,  in  passing,  that  the  decision  of  the  case  before 
the  court  did  not  involve  the  correctness  of  the  rule  in  Bush  v.  Steinman. 

The  case  of  Earle  v.  Hall^  is  the  third  case  cited  by  the  plaintiff  as; 
affirming  the  doctrine  upon  which  he  relies.     Hall  agreed  to  sell  land  to^ 

1  Stat.  1830,  chap.  4,  §§  1, 11.  2  2  Meto.  353. 
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one  Gilbert.  Gilbert  agreed  to  build  a  house  upon  and  pay  for  the 
land.  While  the  agreement  was  in  force,  Gilbert,  in  preparing  to  build 
the  house  on  his  own  account,  by  workmen  employed  by  him  alone^ 
undermined  the  wall  of  the  adjoining  house  of  the  plaintiff.  It  was 
held  that  Hall  was  not  answerable  for  the  injury,  although  the  title  to- 
the  land  was  in  him  at  the  time  the  injury  was  committed.  The  general 
doctrine  is  stated  to  be,  that  we  are  not  merely  to  inquire  who  is  the 
general  owner  of  the  estate,  in  ascertaining  who  is  responsible  for  acts- 
done  upon  it  injurious  to  another ;  but  who  has  the  efficient  control,  for 
whose  account,  at  whose  expense,  under  whose  orders  is  the  business- 
carried  on,  the  conduct  of  which  has  occasioned  the  injury.  The  case 
of  Bush  V.  Steinman  is  cited  as  a  leading  case,  "very  peculiar,  and 
much  discussed  ;  "  but  we  do  not  perceive  that  the  point  it  decides  is- 
affirmed.  The  general  scope  of  the  reasoning  in  Earle  v.  Hall,  as  well 
as  the  express  point  decided,  are  adverse  to  it. 

These  cases,  neither  in  the  points  decided,  nor  the  principles  which 
they  involve,  support  the  rule  contended  for  by  the  plaintiff. 

But  the  plaintiff  says  that  the  well-known  ease  of  Bu,sh  v.  Steinman 
is  directly  in  point,  and  that  that  case  is  still  the  settled  law  of  West- 
minster Hall.  If  so,  as  authority,  it  would  not  conclude  us ;  though, 
as  evidence  of  the  law,  it  would  be  entitled  to  high  consideration. 

Upon  this  case  of  Bush  v.  Steinman  three  questions  arise:  1.  What 
does  it  decide?  2.  Does  it  stand  well  upon  authority  or  reason? 
3.  Has  its  authority  been  overthrown,  or  substantially  shaken  and  im- 
paired, by  subsequent  decisions? 

1.  The  case  was  this:  A.,  having  a  house  by  the  roadside,  contracted 
with  B.  to  repair  it  for  a  stipulated  sum ;  B.  contracted  with  C.  to  do 
the  work ;  C.  with  D.  to  furnish  the  materials ;  the  servant  of  D. 
brought  a  quantity  of  lime  to  the  house,  and  placed  it  in  the  road,  by 
which  the  plaintiff 's  carriage  was  overturned.  Held,  that  A.  was- 
answerable  for  the  damage  sustained. 

2.  At  the  trial,  Chief  Justice  Eyre  was  of  opinion  that  the  defendant- 
was  not  answerable  for  the  injury.  In  giving  his  opinion  at  the  hearing 
in  banc,  he  says  he  found  great  difficulty  in  stating  with  accuracy  the 
the  grounds  on  which  the  action  was  to  be  supported ;  the  relation  of 
master  and  servant  was  not  sufficient ;  the  general  proposition  that  a 
person  shall  be  answerable  for  any  injury  which  arises  in  carrying  into 
execution  that  which  he  has  employed  another  to  do,  seemed  to  be  too 
laro-e  and  loose.  He  relied,  as  authorities,  upon  three  cases  only:  Stone 
V.  Cartivright,^  Lonsdale  v.  Littledale,^  and  a  case  stated  upon  the 
recollection  of  Mr.  Justice  Bdller. 

»  6  Term  Rep.  411.  2  2  H.  Black.  267. 
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Stone  V.  Cartwright  lays  no  foundation  for  the  rule  in  Bush  v.  Stein- 
man.  The  decision  was  but  negative  in  its  character.  It  was,  that  no 
action  would  lie  against  a  steward,  manager,  or  agent,  for  the  damage 
of  those  employed  by  him  in  the  service  of  his  principal.  This  is  the 
entire  point  decided.  Lord  Kenton  said:  "I  have  ever  understood 
that  the  action  must  be  brought  against  the  hand  committing  the  injury, 
or  against  the  owner  for  whom  the  act  was  done."  The  injury  com- 
plained of  was  done  upon  the  land  of  the  defendant,  and  by  his  servants. 
It  consisted  in  so  negligently  working  the  defendant's  mine  as  to  under- 
mine the  plaintiff's  ground  and  buildings  above  it,  so  that  the  surface 
gave  way.  The  mine  was  in  the  possession  and  occupation  of  the 
defendant ;  the  injury  was  direct  and  immediate ;  the  workmen  were 
the  servants  of  the  owner. 

The  case  of  Lonsdale  v.  Littledale,  in  its  main  facts,  cannot  be  dis- 
tinguished from  Stone  v.  Cartwright.  It  stands  upon  the  same  grounds. 
The  defendant's  steward  employed  the  under- workmen.  They  were 
paid  out  of  the  defendant's  funds.  The  machinery  and  utensils  be- 
longed to  the  defendant,  and  aU  the  persons  employed  were  his  imme- 
diate servants. 

The  third  case  was  but  this :  A  master  having  employed  his  servant 
to  do  some  act,  this  servant,  out  of  idleness,  employed  another  to  do 
it ;  and  that  person,  in  carrying  into  execution  the  orders  which  had 
been  given  to  the  servant,  committed  an  injury  to  the  plaintiff,  for 
which  the  master  was  held  liable.  What  was  the  nature  of  the  acts 
done,  does  not  appear.  And  whether  the  case  was  rightly  decided  or 
not,  it  is  difficult  to  see  any  analogy  between  it  and  the  case  the  Lokd 
■Chief  Justice  was  considering. 

Mr.  Justice  Heath  referred  to  the  action  for  defamation  brought 
against  Tattersall,  who  was  the  proprietor  of  a  newspaper,  with  sixteen 
others.  The  libel  was  inserted  by  the  persons  whom  the  proprietors 
had  employed  by  contract  to  collect  the  news  and  compose  the  paper, 
yet  the  defendant  was  held  liable.  It  would  seem  to  be  not  very  ma- 
terial who  composed  the  paper,  but  who  owned  and  published  it. 

Mr.  Justice  Heath  also  cited,  as  in  point,  the  case  of  Bosewell  v. 
Prior, ^  which  was  an  action  upon  the  case  for  obstructing  ancient 
lights.  The  defendant  had  erected  upon  his  land  the  obstruction  com- 
plained of.  There  had  been  a  former  recovery  for  the  erection.  This 
suit  was  for  the  continuance.  The  premises  of  the  defendant  had  been 
leased.  The  question  was,  whether  the  action  would  lie  for  the  con- 
tinuance after  his  lease.  "Sf  per  cur. :  It  lies;  for  he  transferred  it 
with  the  original  wrongs,  and  his  demise  affirms  the  continuance  of  it ; 

>  2  Salk.  460. 
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he  hath  also  rent  as  a  consideration  for  the  continuance,  and  therefore 
ought  to  answer  the  damage  it  occasions." 

Mr.  Justice  Rooke,  in  addition  to  the  cases  of  Stone  v.  Cartwright,  and 
Lonsdale  v.  Littledale,  alluded  also  to  the  case  of  Michael  v.  Alestree,^ 
in  which  it  was  held  that  an  action  might  be  maintained  against  a  master 
for  damage  done  by  his  servant  to  the  plaintiff  in  exercising  his  horses 
in  an  improper  place,  though  he  was  absent,  because  it  should  be 
intended  that  the  master  sent  the  servant  to  exercise  the  horses 
there. ^ 

The  examination  of  these  cases  justifies  the  remark  that  Bttsh  v. 
Steinman  does  not  stand  well  upon  the  authorities,  and  is  not  a  recog- 
nition of  principles  before  that  time  settled.  The  rule  it  adopts  is 
apparently  for  the  first  time  announced. 

Does  it  stand  well  upon  the  reasoning  of  the  court?  We  think  all 
the  opinions  given  in  it  lose  sight  of  these  two  important  distinctions : 
In  the  cases  cited  and  relied  upon,  the  acts  done,  which  were  the  sub- 
jects of  complaint,  were  either  acts  done  by  servants  or  agents,  under 
the  eflScient  control  of  the  defendants,  or  were  nuisances  created  upon 
the  premises  of  the  defendants,  to  the  direct  injury  of  the  estate  of  the 
plaintiffs.  The  servant  of  the  lime-burner  was  not  the  servant  of  the 
defendant ;  over  him  the  defendant  had  no  control  whatsoever ;  to  the 
defendant  he  was  not  responsible.  There  was  no  nuisance  created  on 
the  defendant's  land.  It  does  not  appear  that  the  defendant  owned  the 
fee  of  the  highway.  The  case  is  put  on  the  ground  that  the  lime  was 
put  near  the  premises  of  the  defendant,  and  with  a  view  of  being  carried 
upon  them.  The  lime  was  not  on  the  defendant's  land;  he  did  not 
direct  it  to  be  put  there ;  he  had  not  the  control  of  the  man  who  put  it 
there. 

Mr.  Justice  Heath  said:  "I  found  my  opinion  on  this  single  point, 
viz.,  that  all  the  subcontracting  parties  were  in  the  employ  of  the 
defendant."  This  is  not  so,  unless  it  be  true  that  a  man  who  contracts 
with  a  mason  to  build  a  house  employs  the  servant  of  the  man  who 
burns  the  lime. 

Mr.  Justice  Rookb  said:  "The  person  from  whom  the  whole  authority 
is  originally  derived  is  the  person  who  ought  to  be  answerable,  and 
great  inconvenience  would  follow  if  it  were  otherwise."  It  cannot  be 
meant  that  one  who  builds  a  house  is  to  be  responsible  for  the  negli- 
gence of  every  man,  and  his  servants,  who  undertakes  to  furnish  materials 
for  the  same.  Such  a  rule  would  render  him  liable  for  the  most  remote 
and  inconsequential  damages.     But  the  act  complained  of  did  not  result 

1  2  Lev.  172.  *  See  Parsons  v.  Winchell,  6  Cush.  595. 
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from  the  authority  of  the  defendant;  the  authority  under  which  the 
servant  of  the  lime-burner  acted  was  that  of  bis  master ;  and  neither 
the  lime-burner  nor  his  servant  was  acting  under  the  authority  of  the 
defendant,  or  subject  to  his  control.  The  defendant  might,  with  the 
same  reason,  have  been  held,  liable  for  the  carelessness  of  the  servant 
who  burnt  the  lime,  and  of  the  servant  of  the  man  who  furnished  the 
coals  to  burn  the  lime. 

8.  Has  the  doctrine  of  the  case  of  Bush  v.  Sleinman  been  affirmed  in 
England,  or  has  it  been  overruled,  and  its  authority  impaired? 

The  plaintiff  cites  the  case  of  Sly  v.  Edgely,^  at  Nisi  Prius.  The 
defendant,  with  others,  then  owning  several  houses,  the  kitchens  of 
which  were  subject  to  be  overflowed,  employed  a  bricklayer  to  sink  a 
large  sewer  in  the  street.  The  bricklayer  opened  the  sewer,  and  left  it 
open,  and  the  plaintiff  fell  in.  It  was  contended  that  the  bricklayer 
was  not  the  servant  of  the  defendant.  He  was  employed  to  do  a  certain 
act,  and  the  mode  of  doing  it,  which  had  caused  the  injury,  was  cer- 
tainly his  own.  Lord  Ellenborough  is  reported  as  saying :  "It  is  the 
rule  of  respondeat  superior;  what  the  bricklayer  did  was  by  the  defend- 
ant's direction."  It  does  not  appear  how  the  bricklayer  was  employed. 
If  not  by  independent  contract,  the  case  stands  very  well  on  the  relation 
of  master  and  servant.  A  case  at  Nisi  Prius,  so  imperfectly  reported, 
can  have  but  little  weight. 

Another  ease  at  Nisi  Prius  was  that  of  Matthews  v.  West  London 
Water-  WorJcs,^  in  which  the  defendants,  contracting  with  pipe-layers  to 
lay  down  pipes  for  the  conveyance  of  water  through  the  streets  of  the 
city,  were  held  liable  for  the  negligence  of  workmen  employed  by  the 
pipe-layers.  The  case  is  very  briefly  stated,  and  no  reasons  given  by 
Lord  Ellekborough  for  his  opinion  reported.  It  may  stand  on  the 
ground  that  the  defendants,  having  a  public  duty  to  discharge,  as  well 
as  right  given,  could  not  delegate  this  trust  so  as  to  exempt  themselves 
from  responsibility.  This  case  is  alluded  to  in  Overton  v.  Freeman,^ 
hereafter  to  be  examined,  where  Maule,  J.,  makes  the  following  remarks 
concerning  it:  "  That  is  but  a  Nisi  Prius  case ;  the  report  is  short  and 
unsatisfactory,  and  the  particular  circumstances  are  not  detailed." 

In  Harris  v.  Baker*  and  in  Hall  v.  Smith,^  it  was  held  that  trustees 
or  commissioners  intrusted  with  the  conduct  of  public  works  were  not 
liable  for  injuries  occasioned  by  negligence  of  the  workmen  employed 
under  their  authority.     These  cases  stand  upon   the   ground  that  an 
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action  cannot  be  maintained  against  a  man  acting  gratuitously  for  the 
public,  for  the  consequences  of  acts  which  he  is  authorized  to  do,  and 
which  on  his  part  are  done  with  due  care  and  attention.  They  give  no 
sanction  whatever  to  the  doctrine  of  Bush  v.  Steinman. 

In  Randleson  v.  Murray,'^  a  warehouseman  in  Liverpool  employed  a 
master-porter  to  remove  a  barrel  from  his  warehouse.  Through  the 
negligence  of  his  men,  the  tackle  failed,  and  the  barrel  fell  and  injured 
the  plaintiff.  Held,  that  the  warehouseman  was  liable.  The  case  is 
put  distinctly  on  the  relation  of  master  and  servant.  Lord  Denman 
said:  "Had  the  jury  been  asked  whether  the  parties  whose  negligence 
occasioned  the  accident  were  the  servants  of  the  defendant,  there  can 
be  no  doubt  they  would  have  found  in  the  affirmative."  The  injury 
occurred,  also,  in  the  direct  use  of  the  defendant's  estate. 

In  Burgess  v.  Oray^  the  defendant,  owning  and  occupying  premises 
adjoining  the  highway,  employed  one  Palmer  to  make  a  drain  from  his 
land  to  the  common  sewer.  In  doing  the  work,  the  men  employed  by 
Palmer  placed  gravel  on  the  highway,  in  consequence  of  which  the 
plaintiff,  in  driving  along  the  road,  sustained  a  personal  injury.  There 
was  evidence  that,  upon  the  defendant's  attention  being  called  to  the 
gravel,  he  promised  to  remove  it.  The  matter  left  to  the  jury  was 
whether  the  defendant  wrongfully  put,  or  caused  to  be  put,  the  gravel 
on  the  highway.  "I  think,"  says  Tindal,  C.  J.,  "there  was  evidence 
to  leave  to  the  jury  in  support  of  that  charge.  If,  indeed,  this  had 
been  the  sinlple  case  of  a  contract  entered  into  between  Gray  and 
Palmer  that  the  latter  should  make  the  drain  and  remove  the  earth  and 
rubbish,  and  there  had  been  no  personal  superintendence  or  interference 
on  the  part  of  the  former,  I  should  have  said  it  fell  within  the  principle 
contended  for  by  my  brother  Btm;s,  and  that  the  damage  should  be 
made  good  by  the  contractor,  and  not  by  the  individual  for  whom  the 
work  was  done."  After  adverting  to  the  evidence  that  the  soil  was 
placed  upon  the  road  with  the  defendant's  consent,  if  not  by  his  express 
direction,  he  says:  "I  therefore  think  the  case  is  taken  out  of  the  rule 
in  Bush  v.  Steinman,  which  is  supposed  to  be  inconsistent  with  the  later 
authorities."  Coltman,  J.,  said:  "I  think  there  was  evidence  enough 
to  satisfy  the  jury  that  the  entire  control  of  the  work  had  not  been 
abandoned  to  Palmer."  Cresswell,  J.,  said:  "No  precise  contract 
for  the  work  was  proved ;  nor  was  it  shown  that  Palmer  was  employed 
to  do  the  work  personally,  the  mode  of  doing  it  being  left  to  his  judg- 
ment and  discretion.  I  think  there  was  abundant  evidence  to  show  that 
the  defendant  at  least  sanctioned  the  placing  of  the  nuisance  on  the 
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road."  Ekle,  J.,  said :  "  The  work  was  done  with  the  knowledge  of  the 
defendant,  and  under  his  superintendence,  and  for  his  benefit."  This 
well-eonsidered  case,  it  is  plain,  so  far  from  affirming  the  rule  in  Bush 
V.  Steinman,  is  carefully  and  anxiously  taken  out  of  it  by  the  counsel 
and  by  the  court,  with  the  strongest  intimation  by  the  latter  that  but 
for  the  difference  the  action  could  not  be  maintained. 

The  latest  case  in  England,  referred  to  in  the  learned  argument  of 
the  plaintiff 's  counsel  as  affirming  the  doctrine  of  Bush  v.  Sleinman, 
is  Sadler  V.  HenlocTc,^  in  the  Queen's  Bench  (1855).  The  defendant, 
with  the  consent  of  the  owner  of  the  soil  and  the  surveyor  of  the  dis- 
trict, employed  one  Pearson,  a  laborer,  but  skilled  in  the  construction 
of  drains,  to  cleanse  a  drain  running  from  the  defendant's  garden  under 
the  public  road,  and  paid  five  shillings  for  the  job.  Held,  that  the 
defendant  was  liable  for  an  injury  occasioned  to  the  plaintiff  by  reason 
of  the  negligent  manner  in  which  Pearson  had  left  the  soil  of  the  road 
over  the  drain.  The  case  is  put  by  all  the  judges  distinctly  on  the 
relation  of  master  and  servant.  And  Crompton,  J.,  said:  "The  test 
here  is,  whether  the  defendant  retained  the  power  of  controlling  the 
work.  No  distinction  can  be  drawn  from  the  circumstance  of  the  man 
being  employed  at  so  much  a  day,  or  by  the  job.  I  think  that  here  the 
relation  was  that  of  master  and  servant,  not  of  contractor  and  con- 
tractee.  It  is  only  on  the  ground  of  a  contractor  not  being  a  servant 
that  I  can  understand  the  authorities."  The  case  of  Bush  v.  Steinman 
is  not  referred  to  by  either  of  the  justices,  but  the  distinction  of  ser- 
vant and  contractor  runs  through  the  whole  case,  —  a  distinction  which 
is  wholly  inconsistent  with  the  doctrine  of  Bush  v.  Steinman. 

In  Laugher  v.  Pointer,^  where  the  owner  of  a  carriage  hired  of  a 
stable-keeper  a  pair  of  horses  to  draw  it  for  a  day,  and  the  owner  of  the 
horses  provided  a  driver,  through  whose  negligent  driving  an  injury  was 
done  to  the  horse  of  a  third  person,  it  was  held  by  Lord  Tenterden,  C. 
J.,  and  LiTTLEDAiE,  J.,  that  the  owner  of  the  carriage  was  not  liable 
for  such  injury ;  Batlet  and  Holeotd,  JJ.,  dissenting.  This  case  is, 
in  substance,  the  one  put  by  Mr.  Justice  Heath,  in  illustration  and 
support  of  the  judgment  in  Bush  v.  Steinman.  In  the  opinions  of  Lord 
Tenterden  and  of  Littledale,  J.,  the  doctrines  of  Bush  v.  Steinman, 
in  their  application  to  personal  property,  are  examined,  and  their  sound- 
ness questioned. 

In  Quarman  v.  Burnett,^  the  same  question  arose  in  the  Exchequer 
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as  in  Laugher  v.  Pointer  in  the  King's  Bench,  and  the  opinions  of  Lord 
Tenterden  and  Littledale,  J. ,  were  afBimed,  in  a  careful  opinion  pro- 
nounced by  Baron  Pakke.  In  the  course  of  it  he  says:  "Upon  the 
principle  that  qui  facit  per  alium,  facit  per  se,  the  master  is  responsible 
for  the  acts  of  his  servant,  and  that  person  is  undoubtedly  liable  who 
stood  in  the  relation  of  master  to  the  wrong-doer,  —  he  who  had  selected 
him  as  his  servant,  from  the  knowledge  of  or  belief  in  his  skill  and 
care,  and  who  could  remove  him  for  misconduct,  and  whose  orders  he 
was  bound  to  receive  and  obey ;  and  whether  such  servant  has  been 
appointed  by  the  master  directly,  or  intermediately  through  the  inter- 
vention of  an  agent  authorized  by  him  to  appoint  servants  for  him,  can 
make  no  difference.  But  the  liability,  by  virtue  of  the  principle  of 
relation  of  master  and  servant,  must  cease  where  the  relation  itself 
ceases  to  exist." 

These  cases,  however,  do  not  overrule  Bush  v.  Steinman  as  to  the 
liability  of  owners  of  real  estate. 

The  case  of  Milligan  v.  Wedge  ^  is  also  in  relation  to  the  use  of  per- 
sonal property,  and  rests  upon  the  rule  settled  in  Quarman  v.  Burnett. 
But  in  this  case  Lord  Denman  suggests  a  doubt  whether  the  distinction 
as  to  the  law  in  cases  of  fixed  and  movable  property  can  be  relied  on. 

The  case  of  Rapson  v.  Cubitt  ^  was  this :  The  defendant,  a  builder, 
employed  by  the  committee  of  a  club  to  make  certain  alterations  at  the 
club-house,  employed  a  gas-fitter,  by  a  subcontract,  to  do  that  part  of 
the  work.  In  the  course  of  doing  it,  by  the  negligence  of  the  gas-fitter, 
the  gas  exploded,  and  injured  the  plaintiff.  Held,  that  the  defendant 
was  not  liable.  The  reasons  upon  which  this  decision  is  based  do  not 
well  consist  with  the  rule  in  Bush  v.  Steinman. 

The  case  of  Allen  x.  Hayward  ^  is  still  more  directly  adverse.  But 
we  pass  from  these  to  cases  directly  in  point. 

In  the  cases  of  Reedie  and  Hobbit  v.  London  and North-Western  Rail- 
way,'^ the  defendants,  empowered  by  act  of  Parliament  to  construct  a 
railway,  contracted  under  seal  with  certain  persons  to  make  a  portion 
of  the  line,  and,  by  the  contract,  reserved  to  themselves  the  power  of 
dismissing  any  of  the  contractors'  workmen  for  incompetence.  The 
workmen,  in  constructing  a  bridge  over  a  public  highway,  negligently 
caused  the  death  of  a  person  passing  beneath,  along  the  highway,  by 
allowing  a  stone  to  fall  upon  him.  In  an  action  against  the  company, 
it  was  held  that  they  were  not  liable,  the  terms  of  the  contract  making 
no  difference.     In  the  judgment  of  the  court,  given  by  Baron  Eolfe 
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{now  Lord  Chancellor  Cranworth),  alluding  to  the  supposed  distinc- 
tion as  to  real  property,  the  court  say :  "On  full  consideration,  we  have 
■come  to  the  conclusion  that  there  is  no  such  distinction,  unless,  per- 
haps, in  cases  where  the  act  complained  of  is  such  as  to  amount  to  a 
nuisance ;  and,  in  fact,  that,  according  to  the  modern  decisions,  Bush 
-V.  Steinman  must  be  taken  not  to  be  law,  or,  at  all  events,  that  it  can- 
not be  supported  on  the  ground  on  which  the  judgment  of  the  court 
proceeded."  "Without  sanctioning  this  doctrine,  as  it  affects  a  public 
trust,  it  is  very  plain  that  it  directly  overrules  the  doctrine  of  Bush  v. 
Steinman. 

The  case  of  Knight  v.  Fox  ^  is,  if  possible,  a  stronger  case  in  the 
«ame  direction,  —  a  decision  which,  it  is  plain,  could  not  have  been 
made  if  the  doctrines  of  Bush  v.  Steinman  were  the  law  of  Westminster 
Hall. 

There  are  three  cases  remaining.  In  Overton  v.  Freeman,^  A.  con- 
tracted to  pave  a  district,  and  B.  entered  into  a  subcontract  with  him 
to  pave  a  particular  street.  A.  supplied  the  stones,  and  his  carts  were 
used  to  carry  them.  B.'s  men,  in  the  course  of  the  work,  negligently 
left  a  heap  of  stones  in  the  street.  The  plaintiff  fell  over  them,  and 
broke  his  leg.  It  was  held  that  A.  was  not  liable,  even  though  the  act 
■complained  of  amounted  to  a  public  nuisance.  And  Mauie,  J.,  said 
that  the  case  of  Bush  v.  Steinman  "  has  been  considered  as  having  laid 
■down  the  law  erroneously." 

In  Peachey  v.  Bowland,^  the  defendants  contracted  with  A.  to  fill  in 
the  earth  over  a  drain  which  was  being  made  for  them  across  a  portion 
■of  the  highway,  from  their  house  to  the  common  sewer.  A.,  after 
having  filled  it  in,  left  the  earth  so  heaped  above  the  level  of  the  high- 
way as  to  constitute  a  public  nuisance,  whereby  the  plaintiff,  in  driving 
along  the  road,  sustained  an  injury.  The  case  had  this  other  feature: 
A  few  days  before  the  accident,  and  before  the  work  was  finished,  one 
of  the  defendants  had  seen  the  earth  so  heaped  over  a  portion  of  the 
drain ;  but  beyond  this  there  was  no  evidence  that  either  defendant  had 
interfered  with  or  exercised  any  control  over  the  work.  It  was  held 
there  was  no  evidence  to  go  to  the  jury  of  the  defendants'  liability. 
Bush  V.  Steinman  appears  not  to  have  been  cited  by  counsel  or  alluded 
to  by  the  court. 

The  still  more  recent  case  of  Ellis  v.  Sheffield  Gas-Consumers'  Comr- 
pany,*  cited  by  the  counsel  for  the  plaintiff,  only  determined  that  a 
party  employing  another  to  do  an  act  unlawful  in  itself  wiU.  be  liable 
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:for  an  injury  such  act  may  occasion, — very  familiar  and  well-settled 
law. 

Bush  V.  Steinman  is  no  longer  law  in  England.  If  ever  a  case  can 
be  said  to  have  been  overruled,  indirectly  and  directly,  by  reasoning 
and  by  authority,  this  has  been.  No  one  can  have  examined  the  case 
without  feeling  the  difficulty  of  that  clear-headed  judge,  Chief  Justice 
Eyre,  of  knowing  on  what  ground  its  decision  was  put.  It  could  not 
•stand  on  the  relation  of  master  and  servant ;  that  relation  did  not  exist. 
It  could  not  stand  upon  the  ground  of  the  defendant  having  created  or 
suffered  a  nuisance  upon  his  own  land,  to  the  injury  of  his  neighbor's 
property ;  the  lime  was  on  the  highway.  There  is  no  rule  to  include  it 
but  the  indefinitely  broad  and  loose  one  that  a  person  shall  be  answer- 
able for  any  injury  which  arises  in  carrying  into  execution  that  which 
he  has  employed  another  to  do,  —  a  rule  which  ought  to  have  been,  and 
was,  expressly  repudiated. 

The  case  of  Leslie  v.  Pounds,^  not  cited  in  the  argument,  has  some 
resemblance  to  the  cases  before  referred  to.  This  was  an  action  against 
the  landlord  of  a  house  leased,  who,  under  contract  with  the  tenant, 
who  was  bound  to  repair,  employed  workmen  to  repair  the  house,  and 
superintended  the  work.  Being  remonstrated  with  by  the  commission- 
ers of  pavements  as  to  the  dangerous  state  of  the  cellar,  he  promised 
to  take  care  of  it,  and  had  put  up  some  boards  temporarily  as  a  pro- 
tection to  the  public.  They  proved  insufficient,  and,  the  plaintiff  falling 
through,  the  landlord  was  held  liable.  The  case  was  decided  on  the 
ground  that  the  landlord  was  making  the  repairs,  and  that  the  workmen 
were  employed  by  him,  and  were  his  servants. 

The  suggestion  is  made  that,  whatever  may  be  the  result  of  the  later 
oases  in  England,  the  doctrine  of  Bush  v.  Steinman  has  been  affirmed 
in  this  country.     The  cases  in  this  court  we  have  already  examined. 

The  case  of  Bailey  v.  Mayor,  etc. ,  of  New  York  ^  was  an  action 
brought  against  the  corporation  of  New  York  for  the  negligent  and 
unskilful  construction  of  the  dam  for  the  water-works  at  Croton  River, 
by  the  destruction  of  which,  injury  was  occasioned  to  the  mills  of  the 
plaintiff.  The  city  was  held  responsible.  This  case  rests  well  upon 
the  ground  that,  where  persons  are  invested  by  law  with  authority  to 
execute  a  work  involving  ordinarily  the  exercise  of  the  right  of  eminent 
domain,  and  always  affecting  rights  of  third  persons,  they  are  bound  to 
be  liable  for  the  faithful  execution  of  the  power,  and  cannot  escape 
responsibility  by  delegating  to  others  the  power  with  which  they  have 
been  intrusted. 
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Blake  v.  Ferris ''^  seems  to  conflict  with  Bailey  v.  Mayor,  etc.,  of  New 
York.  Certain  persons  were  permitted  to  construct  a  public  sewer  at 
their  own  expense  ;  they  employed  another  person  to  do  it,  at  an  agreed 
price  for  the  whole  work ;  the  plaintiffs  received  an  injury  from  the 
negligent  manner  in  which  the  sewer  was  left  at  night.  It  was  held  that 
the  persons  who  were  authorized  to  make  the  sewer  were  not  responsible 
for  the  negligence  of  the  servants  of  the  contractor.  This  case  utterly 
rejects  the  rule  of  Bush  v.  Steinman. 

The  case  of  Stevens  v.  Armstrong  ^  was  this :  A.  bought  a  heavy  article 
of  B.,  and  sent  a  [his]  porter  to  get  it;  by  permission  of  B.,  the  porter 
used  his  tackle  and  fall ;  through  negligence,  the  porter  suffered  the 
article  to  drop,  by  which  C.  was  injured.  It  was  held  that  the  porter 
acted  as  the  servant  of  A. ,  and  that  B.  was  not  answerable.  Yet  this 
was  an  injury  done  on  B.'s  estate,  by  his  permission,  and  in  the  use 
of  his  property. t  This  case  also  rejects  the  rule  of  Bush  v.  Stein- 
man. 

In  Lesher  v.  Wabash  Navigation  Company,^  where  a  corporation  was 
authorized  to  take  materials  to  construct  public  works,  and  contracted 
with  others  to  do  the  work  and  find  the  materials,  and  the  contractors, 
nevertheless  took  the  materials  under  the  authority  granted  to  the  cor- 
poration, the  corporation  was  held  liable  therefor.  If  the  court  could 
find  that  the  materials  were  taken  under  the  authority  of  the  corpora- 
tion, the  case  will  stand  perfectly  well  under  the  rule  of  Lowell  v.  Bos- 
ton and  Lowell  Railroad,  and  Bailey  v.  Mayor,  etc.,  of  New  York. 

The  cases  of  Willard  v.  Newbury  *  and  Batty  v.  Duxbury  ^  rest  on  the 
same  principles. 

In  the  case  of  Wiswall  v.  BHnson,^  the  court  held  an  owner  of  real 
estate  was  responsible  for  the  negligence  of  the  servants  of  a  carpenter 
with  whom  the  defendant  had  contracted,  for  a  stipulated  price,  ta 
remove  a  barn  on  his  premises.  This  case  (in  which,  however,  there 
was  a  divided  judgment,  Euffin,  C.  J.,  dissenting  in  a  very  able  opinion) 
certainly  sustains  the  doctrine  of  Bush  v.  Steinman. 

De  Forrest  v.  Wright,''  not  cited,  is  in  direct  conflict  with  the  rule  of 
Bush  V.  Steinman.  A  public,  licensed  drayman  was  employed  to  haul 
a  quantity  of  salt  from  a  warehouse,  and  deliver  it  at  the  store  of  the 

t  The  editor  has  corrected  an  erroneous  statement  ol  this  case  as  in  the  report,  arising 
from  a  transposition  of  the  letters  A.  and  B.,  designating  the  parties  to  the  transaction. 

15N.  T.  48.  »24Vt.  155. 

=  6  X.  Y.  435.  •  10  Ind.  554. 

s  14  111.  85.  '3  Mich.  368. 
<  22  Vt.  468. 
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employer,  at  so  much  a  barrel.  While  in  the  act  of  delivering  it,  one 
of  the  barrels,  through  the  carelessness  of  the  drayman,  rolled  against 
and  injured  a  person  on  the  sidewalk.  It  was  held  that  the  employer 
was  not  liable'  for  the  injury,  the  drayman  exercising  a  distinct  and 
independent  employment,  and  not  being  under  the  immediate  control 
and  direction  or  supervision  of  the  employer.  This  is  a  well-considered 
case,  rejecting  the  rule  of  Bush  \.  Steinman  and  sanctioning  the  result 
to  which  we  have  been  brought  in  the  case  at  bar. 

We  have  thus,  at  the  risk  of  tediousness,  examined  the  case  at  bar  as 
one  of  authority  and  precedent.  The  clear  weight  and  preponderance 
of  the  authorities  at  common  law  is  against  the  rule  given  to  the  jury. 

The  rule  of  the  civil  law  seems  to  have  limited  the  liability  to  him 
who  stood  in  the  relation  of  paterfamilias  to  the  person  doing  the 
injury.  1 

Viewing  this  as  a  question,  not  of  authority,  but  to  be  determined  by 
the  application  to  these  facts  of  settled  principles  of  law,  upon  what 
principle  can  the  defendant  be  held  responsible  for  this  injury?  He 
did  not  himself  do  the  act  which  caused  the  injury  to  the  plaintiff.  It 
was  not  done  by  one  acting  by  his  command  or  request.  It  was  not 
done  by  one  whom  he  had  the  right  to  command,  over  whose  conduct 
he  had  the  efficient  control,  whose  operations  he  might  direct,  whose 
negligence  he  might  restrain.  It  was  not  an  act  done  for  the  benefit  of 
the  defendant,  and  from  the  doing  of  which  an  implied  obligation  for 
compensation  would  arise.  It  was  not  an  act  done  in  the  occupation  of 
land  by  the  defendant,  or  upon  land  to  which,  upon  the  facts,  he  had 
any  title.  To  say  that  a  man  shall  be  liable  for  injuries  resulting  from 
acts  done  near  to  his  land,  is  to  establish  a  rule  as  uncertain  and  indefi- 
nite as  it  is  manifestly  unjust.  It  is  to  make  him  liable  for  that  which 
he  cannot  forbid,  prevent,  or  remove.  The  case  cannot  stand  on  the 
relation  of  master  and  servant.  It  cannot  stand  upon  the  ground  of 
nuisance  erected  by  the  owner  of  land,  or  by  his  license,  to  the  injury 
of  another.  It  cannot  stand  upon  the  ground  of  an  act  done  in  the 
execution  of  a  work  under  the  public  authority,  as  the  construction  of 
a  railroad  or  canal,  and  from  the  responsibility  for  the  careful  and 
just  execution  of  which  public  policy  will  not  permit  the  corporation  to 
escape  by  delegating  their  power  to  others.  It  can  only  stand  where 
Bush  V.  Steinman,  when  carefully  examined,  stands,  upon  the  general 
proposition  that  a  person  shall  be  answerable  for  any  injuiy  which  arises 
in  carrying  into  execution  that  which  he  has  employed  another  to  do,  — 

'  Inst.,  Lib.  4,  tit.  5,  §§  1, 2;  1  Domat,  Lib.  2,  pt.  1,  tit.  8,  §  1;  Dig.,  Lib.  9,  tit.  2,  §  1. 
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to  adopt  which  would  be  to  Ignore  all  limitations  of  legal  responsibility. 
As  the  determination  of  this,  the  first  and  most  material  of  the  excep- 
tions, may  probably  finally  dispose  of  the  cause,  we  have  not  consid- 
ered the  other  points  of  exception  as  to  the  rulings  of  the  presiding  judge. 

New  trial  granted. 


NOTES. 


L  IiiABiLiTT  OF  Master  foe  Wbongs  of  Sbrt-utt. 

J  1.  General  Rule  as  to  Master's  Liability  for  Acts  of  Servant.  — It  is 

a  general  rule  of  law  that  a  principal  or  master  is  civilly  responsible  for  wrongs  com- 
mitted by  his  agent  or  servant  while  acting  about  his  business.^  It  would  perhaps 
be  difficult  to  quote  any  very  distinct  reason  in  support  of  it.'  One  of  the  most 
familiar  and  extensive  maxims  of  the  law  exacts  of  every  person  so  to  use  his  prop- 
erty as  not  to  injure  his  neighbor.'  The  rule  under  consideration  may  be  referred  to 
a  corresponding  obligation  imposed  by  the  law  upon  every  member  of  society,  so  to 
conduct  hia  business  as  not  to  injure  others.  With  this  obligation  upon  him,  the  law 
wisely  and  justly  charges  him  with  the  same  responsibility  for  acts  done  by  the  hand 
of  another  as  for  acts  done  by  his  own  hand ;  and  this  rule  of  law  takes  form  in  the 
maxim,  Qui  facit  per  alium,  facit  per  se.*  ' 


1  Turberville  v.  Stampe,  1  L<3.  Kaym.  264; 
HilBdorf  V.  St.  Louis,  45  Mo.  94;  Minter  v. 
Pacific  E.  Co.,  41  Mo.  503;  lampus  v.  Lon- 
don, etc.,  Omnibus  Co.,  1  Hurl.  &  Colt.  526; 
Penn.,  etc.,  Steam  Nav.  Co.  v.  Hungerford, 
6  Gill  &  J.  291;  Illinois,  etc.,  E.  Co.  v. 
Eeedy,  17  DL  582;  Noble  v.  Cunningham,  74 
m.  51;  Cook  V.  Parham,  24  Ala.  21;  Donald- 
sons. Mississippi,  etc.,  E.  Co.,  18  Iowa,  280; 
Armstrong  o.  Cooley,  10  111.  509;  Snyder  v. 
Hannibal,  etc.,  E.  Co.,  60  Mo.  413;  Simons  v. 
Monier,  29  Barb.  420;  Gilmartinu.  New  York, 
65  Barb.  239;  Lannen  v.  Albany  Gas-Light 
Co.,  46  Barb.  264  (afflrmed,  44  N.  T.  459) ; 
Chapman  v.  New  York,  etc.,  E.  Co.,  31 
Barb.  399  (affirmed,  33  N.  Y.  369) ;  Cosgrove 
V.  Ogden,  49  N.  Y.  255 ;  Courtney  o.  Baker,  60 
N.  Y.  1  (afarming  5  Jones  &  Sp.  249) ;  Day  v. 
Brooklyn  City  E.  Co.,  12  Hun,  435;  Levlness 
V.  Post,  6  Daly,  321 ;  Mott  v.  Consumers'  Ice 
Co.,  18  Alb.  L.  J.  90;  s.  c,  6  Eeporter,  404; 
Tuel  V.  Weston,  47  Vt.  634 ;  Enos  v.  Hamilton, 
24  Wis.  658;  McCahiU  v.  Kipp,  2  E.  D.  Smith, 
413 ;  Thomas  v.  Winchester,  6  N.  Y.  397 ;  Eyall 
V.  Kennedy,  8  Jones  &  Sp.  347;  Pickens  ». 
Diecker,  21  Ohio  St.  212;  Harriss  ti.  Mabry,  1 
Ired.  240 ;  Bums  ».  Poulsom,  L.  E.  8  C.  P. 
563;  a.  c.,42L.  J.  (0.  P.)  302;  22  Week.  Eep. 
20;  29  L.  T.  (N.  S.)  329;  Venables  o.  Smith,  2 


Q.  B.  Div.  279;  Whiteley  r.  Pepper,  2  Q.  B. 
Div.  276;  Pickard  v.  Smith,  10  C.  B.  (n.  s.) 
470;  Booth  v.  Mister,  7  Car.  &P.  66;  Sadler 
V.  Henlock,  4  El.  &  Bl.  670;  1  Jur.  (N.  8.)  677; 
24 L.  J.  (Q.  B.)  138;  Foreman  v.  Canterbury, 
L.  E.  6  Q.  B.  214 ;  Whatman  v.  Pearson,  L.  E. 
3  C.  P.  422;  Mitchell  v.  Crassweller,  13  0.  B. 
235;  WUson  v.  Bockland  Man.  Co.,  2  Harr. 
(Del.)  67;  Tebbutt  v.  Bristol,  etc.,  E.  Co.,  L. 
E.  6  Q.  B.  73;  19  Week.  Eep.  383;  40  L.  J.  (Q. 
B.)  78;  Holmes  v.  Wakefield,  12  AUen,  680. 

2  Mr.  Justice  Cooley  has  presented  the 
subject  in  an  admirable  manner,  though 
necessarily  with  brevity,  in  the  eighteenth 
chapter  of  his  recent  work  on  Torts.  But  he 
does  not  attempt  to  state  the  reasons  which 
underlie  the  rule.  The  maxim,  Qui/acitper 
aliumy  facit  per  se,  obviously  does  not  sug- 
gest the  reason  of  the  rule,  but  is  rather  a 
brief  way  of  stating  the  rule  itself. 

3  Sic  viere  tuo  ut  alienum  non  ladas. 
Broom's  Leg.  Max.  365,  366,  371,  378,  383,  400, 
862. 

*  Bolfe,  B.,  in  Hobbit  v.  London,  etc.,  E. 
Co.,  4  Exch.  255 ;  Coleridge,  J.,  in  Lumley  v. 
Gye,  2  El.  &  Bl.  216 ;  Hntchinson  v.  York,  etc., 
E.  Co.,  6  Exch.  350;  Lord  Oran worth,  in  Bar- 
tonshiU  Coal  Co.  v.  Eeid,  3  Maoq.  H.  L.  Oas. 
266;  ».  c,  4  Jur.  (N.  s.)  767. 
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Servant  acting  outside  of  Authority. 

§  2.  Extent  of  this  Rule  — Negligent  and  unintentional  Wrongs.— A  mere 

statement  of  the  rule  suggests  that  the  master  will  in  all  cases  he  liable  for  wrongs 
committed  by  his  servant,  while  acting  about  the  business  of  the  former,  through 
inattention,  negligence,  or  want  of  skill.  The  cases  already  cited,  and  a  great  array 
of  other  adjudications,  may  be  appealed  to  in  support  of  this  statement.  It  is 
perhaps  the  only  branch  of  the  doctrine  upon  which  all  the  cases  unite,  and  as 
to  which  there  is  no  dispute.  It  is  a  rule  so  plain  and  easy  of  application  that 
it  could  not  be  made  clearer  by  illustration.'  Nor  is  there  any  difficulty  in  applying 
it  so  as  to  charge  the  master  for  injuries  inflicted  by  his  servant  in  executing  difficult 
orders.'^ 

?  3.  Master  not  liable  when  Servant  acts  outside  of  Authority.  —  The 

rule,  morever,  implies  that  the  master  will  not  in  any  case  be  liable  for  wrongs  com- 
mitted by  the  servant  while  not  acting  about  the  master's  business ;  or,  what  is  sub- 
stantially the  same  thing,  while  not  acting  within  the  scope  of  his  authority.'  This 
rule  is  so  reasonable  that  the  grounds  on  which  it  rests  need  scarcely  be  suggested. 
In  all  the  affairs  of  life,  men  are  constantly  obliged  to  act  by  others ;  but  no  one 
could  venture  so  to  act,  if  the  mere  circumstance  that  he  employed  another  to  act  for 
him  about  any  general  or  particular  business  made  him  an  insurer  against  all  wrongs 
which  such  person  might  possibly  commit  during  the  period  of  such  employment. 
The  law  does  not  even  put  a  father  under  such  an  onerous  responsibility  in  respect  of 
the  torts  of  his  minor  child,*  nor  was  a  master  so  answerable  for  his  slave ;  ^  although, 
upon  grounds  of  public  policy,  a  husband  is  liable  civiliter  for  the  torts  of  his  wife, 
and  will  not  be  heard  to  deny  that  she  acted  under  his  coercion  when  the  act  was 
done  in  his  presence.'  But  in  other  cases,  where  the  relation  of  master  and  servant 
subsists  by  virtue  of  contract,  and  "  the  servant,  instead  of  doing  that  which  he  is 
employed  to  do,  does  some  thing  which  he  is  not  employed  to  do  at  all,  the  master 

1  McKenzie  v.  McLeod,  10  Bing.  385 ;  What-  2  N.  H.  548 ;  McCoy  v.  MoKowen,  26  Mise.  487 ; 

man  v.  Pearson,  L.  E.  3  C.  P.  422 ;  Moore  v.  Cavanagh  v.  Dinsmore,  12  Hun,  465 ;  Cousins 

Metropolitan  B.  Co.,  L.  E.  8  Q.  B.  36;  Goff  v.  v.  Hannibal,  etc.,  E.  Co.,  66  Mo.  672;  6  Cent. 

Great  Northern  E.  Co.,  30  L.  T.  (N.  s.)  148;  L.  J.  294;  Mitchell  v.  CrassweHer,  13  C.  B. 

Sullivan  v.  Scripture,  3  Allen,  664 ;  McDonald  236 ;  17  Jur.  716 ;  22  L.  J.  (C.  P.)  100 ;  Cantrell 

V.  Snelling,  14  Allen,  290;  Corrigan  v.  Union  v.  ColweU,  3  Head,  471;  Bard  v.  Tohn,  26  Pa. 

Sugar  Eeflnery,  98  Mass.  597;  Brown  v.  Pur-  St.  482;  Campbell  v.  Providence,  9  E.  I.  232; 

viance,  2  Har.  &  G.  316 ;  Toledo,  etc.,  E.  Go.  Storey  v.  Asliton,  L.  E.  4  Q.  B.  476 ;  s.  c,  38  L. 

V.  Maine,  67  111.29S;  Leviness  u.Post,6  Daly,  J.  (Q.  B.)  223;  17  Week.  Eep.  727;  10  Best  & 

321;  Ballou  v.  Farnum,  9  Allen,  47;  Laugher  S.  337;  Eayner  v.  Mitchell,  2  C.  P.  Div.  357; 

V.  Pointer,  5  Barn.  &  Cress.  547;  Jones  v.  Sleath  v.  Wilson,  9  Car.  &  P.  607;  s.  c,  sub 

Hart,  2  Salk.  440;  Sammell  v.  Wright,  5  Bsp.  nom.  Heath  v.  Wilson,  2  Moo.  &  R.  181;  Joel 

263.  V.  Morrison,  6  Car.  &  P.  501;  Goodman  v. 

-  Gregory  v.  Piper,  9  Barn.  &  Cress.  591.  Kennell,  1  Car.  &  P.  167;  s.  c,  1  Moo.  &  P. 

ante,  p.  862;  Carman  v.  New  York,  14  Abb.  241;  Patten  v.  Eea,  2  C.  B.  (n.  s.)  606;  s.  c, 

Pr.  301 ;  Luttiell  v.  Hazen,  3  Sneed,  20.  3  Jur.  (N.  S.)  892 ;  26  L.  J.  (C.  P.)  235 ;  Lyons 

3  Middleton  v.  Fowler,  1  Salk.  282;   Mo-  v.  Martin,  8  Ad.  &  E.  612;  s.  ii.,3  Nev.  &  P. 

Manus  v.  Crickett,  ante,  p.  865;  Wright  v.  .509;  Yates  v.  Squires,  J9  Iowa,  26;  Porter  v. 

Wilco-x,  19  Wend.  343 ;  Douglass  v.  Stephens,  Chicago,  etc.,  E.  Co.,  41  Iowa,  358 ;  Higgins  v. 

18  Mo.  362;  McClenagan  v.  Brock,  5  Eich.  L.  Chesapeake,  etc.,  Canal  Co.,  3  Harr.  (Del) 

17;  Mali  i\  Lord,  39  N.  Y.  381;  McKenzie  r.  411. 

McLeod,  10  Bing.  3S5;  Snyder  v.  Hannibal,  *  Cooley  on  Torts,  533;  Yates  v.  Squires, 

etc.,  E.  Co.,  60  Mo.  413;  Hudson  v.  Missouri,  19  Iowa,  26. 

etc.,  E.  Co.,  16  Kan.  470;  Lamb  v.  Lady  Palk,  »  Wright  v.  Weatherly,  7  Yerg.  367. 

9  Car.  &  P.  629;  Haack  «.  Fearing,  5  Kiibt.  «  Cooley  on  Torts,  531;  Schouler's  Dom. 

628;  ».  v.,  35  How.  Pr.  459;  Wilson  v.  Peverly,  Eel.  102. 
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cannot  be  said  to  do  it  by  his  servant,"  '  and  the  maxim,  Qui  facit  per  aliutn,  facit 
pe?-  se,  does  not  apply.^  In  other  words,  if  the  servant  steps  aside  from  his  master's 
business,  for  how  short  a  time  soever,  to  commit  a  wrong  not  connected  with  such 
business,  the  relation  of  master  and  servant  will  be  deemed  to  have  been  for  the  time 
suspended ;  the  act  will  be  treated  as  the  personal  act  of  the  servant,  and  he  alone  will 
be  responsible  for  it.  Thus,  the  brakeniun  of  a  passenger-train  having  no  duty  to 
perform  in  respect  of  passengers,  it  has  been  held  that  the  company  is  not  responsible 
for  the  act  of  a  brakeman  in  assaulting  a  boy  who  had  climbed  upon  a  coal-train  to 
steal  a  ride.' 

?  4.  What  if  the  Act  of  the  Servant  is  wilful,  malicious,  wanton,  or 
criminal. — Thus  far  all  is  clear.  The  first  conflict  among  the  adjudications  has 
grown  out  of  the  difficulty  of  determining  under  what  circumstances  a  servant  is  to 
be  deemed  as  having  acted  for  his  master,  and  under  what  for  himself.  And  here  we 
encounter  a  number  of  decisions  which  hold  that,  where  a  servant  abandons  his  duty 
and  wilfully  becomes  a  wrong-doer,  the  master  will  not  be  responsible,  unless  it  be 
shown  that  he  authorized  the  particular  act,  or  ratified  it  after  it  was  committed;*  or, 
as  these  cases  more  generally  formulate  the  rule,  the  master  will  not  be  liable  for  the 
wilful  or  criminal  acts  of  his  servant,  although  done  at  a  time  when  he  was  pursuing 
his  master's  business,  and  although  done  with  the  means  which  the  master  had  placed 
in  his  hands  for  the  discharge  of  such  business.' 

The  courts  which  have  so  ruled  have  proceeded  on  the  theory  that  authority  from 
the  master  to  the  servant  to  commit  a  wilful  wrong,  or  a  crime,  will  not  be  implied, 
and  that  the  servant,  when  so  acting,  will  therein  be  deemed  to  act,  not  for  his  master, 
but  for  himself.  If  he  makes  use  of  his  master's  property  in  committing  this  wrong, 
he  will  be  deemed,  according  to  the  fantastic  reasoning  of  Lord  Kenton,  borrowed 
from  Rolle's  Abridgment,  to  have  acquired,  for  the  time  being,  a  special  property 
therein.^  The  fallacy  of  this  reasoning  was,  that  it  made  a  certain  mental  condition  of 
the  servant  the  test  by  which  to  determine  whether  he  was  acting  about  his  master's 
business  or  not.'  Moreover,  with  respect  of  all  intentional  acts  done  by  a  servant 
in  the  supposed  furtherance  of  his  master's  business,  it  clothed  the  master  with 
immunity  if  the  act  was  right,  because  it  was  right;  and  if  it  was  wrong,  it  clothed 
him  with  a  like  immunity  because  it  was  wrong.  He  thus  got  the  benefit  of  all  his 
servant's  acts  done  for  him,  whether  right  or  wrong,  and  escaped  the  burden  of  all 

1  Maule,  J.,  in  Mitchell  v.  Orassweller,  13  etc.,  R.  Co.  v.  "Wilt,  4  Whart.  143;  Wrlglit 
C.  B.  236;  17  Jur.  716;  22  L.  J.  (C.  P.)  100.  v.  WUcox,  19  Wend.  343;  De  Camp  v.  Mis- 

2  Towanda  Coal  Co.  ii.  Heeman,  86  Pa.  sissippi,  etc.,  R.  Co.,  12  Iowa,  348;  Cooke 
St.  41S;  Higgins  v.  Chesapeake,  etc..  Canal  ».  Illinois,  etc.,  R.  Co.,  30  Iowa,  202;  Fraser 
Co.,  3  HaiT.  (Del.)  411.  ».  Freeman,  43  N.  T.  566 ;  Garvey  v.  Dung,  30 

3  Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.  How.  Pr.  315 ;  Steele  v.  Smitli,  3  E.  D.  Smith, 
*18-  321 ;  Ryan  v.  Hudson  River  R.  Co.,  1  Jones  & 

*  McManuSD.  Crickett,  an<e,p.865;  Brown  Sp.  139;  McCoy  v.  McKowen,  26  Miss.  487; 

B.  Purviaace,   2  Har.  &  G.  316;  Moore   v.  New  Orleans,  etc.,  R.  Co. ».  Harrison,  48  Miss. 

Sanborne,  2  Mich.  619;  Lindsay  v.  Griffln,  112 ;  Oxford  ».  Peter,  28  HI.  434;  Johnson  v. 

22  Ala.  639;  Phila.,  etc.,   R.  Co.  -u.   WUt,  4  Barber,  10  lU.  425;  TuUer  v.  Voght,  13  lU. 

Whart.  143;  Snodgrass  v.  Bradley,  2  Grant  277;  Pritchard  c.  Keefer,  53  III.  ll';  Haltyu. 

Cas.  43;   Illinois,  etc.,  R.  Co.   v.  Downey,  Markel,  44 111.  225 ;  Wesson  ».  Seaboard, etc., 

18  111.  259.     Contra,  St.  Louis,  etc.,  R.  Co.  v.  E.  Co.,  4  Jones  L.  379;  Puryear  v.  Thomp- 

Dalby,  19  lU.  353 ;  Illinois  Central  R.  Co.  v.  son,  5  Humph.  397. 
Read,  37  111.  484.  6  McManus  v.  Crlckett,  ante,  p.  865. 

'  Jones  II.  Hart,  2  Salk.  440 ;  Vanderbilt  v.  7  Countryman,  J.,  in  Rounds  v.  Delaware, 

Richmond  Turnpike  Co.,  2  N.  T.  479;  Phila.,  etc.,  R.  Co.,  3  Hun,  336. 
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"Wilful  and  malicious  Acts  of  Servant. 

intentional  acts  done  for  him  which  were  wrong.  Under  the  operation  of  such  a  rule, 
it  would  always  be  more  safe  and  profitable  for  a  man  to  conduct  his  business  vicari- 
ously than  in  his  own  person.  He  would  escape  liability  for  the  consequences  of 
many  acts  connected  with  his  business,  springing  from  the  imperfection  of  human 
nature,  because  done  by  another,  for  which  he  would  be  responsible  if  done  by  him- 
self. Meanwhile  the  public,  obliged  to  deal  or  come  in  contact  with  his  agents,  for 
intentional  injuries  done  by  them  might  be  left  wholly  without  redress.  He  might 
•delegate  to  persons  pecuniarily  irresponsible  the  care  of  large  factories,  of  extensive 
mines,  of  ships  at  sea,  or  of  railway  trains  on  land,  and  these  persons,  by  the  use  of  the 
extensive  power  thus  committed  to  them,  might  inflict  wanton  and  malicious  injuries 
on  third  persons,  without  other  restraint  than  that  which  springs  from  the  imperfect 
■execution  of  the  criminal  laws.  A  doctrine  so  fruitful  of  mischief  could  not  long 
stand  unshaken  in  an  enlightened  system  of  jurisprudence.  We  shall  not,  therefore, 
be  surprised  to  find  it  repudiated  by  eminent  writers,'  and  by  a  respectable  array  of 
modern  authority.^ 

Such  a  rule,  fairly  applied,  would  lead  to  the  result  embodied  in  the  charge  of  a 
judge  at  Nisi  Prius,  in  a  leading  case  in  Illinois : '  If  the  conductor  of  a  railway  train, 
authorized  to  remove  therefrom  persons  who  refuse  to  pay  their  fare,  uses  merely  as 
much  force  as  is  necessary  to  effect  this  result,  the  company  will  not  be  liable,  for  the 
•act  is  proper ;  and  if  he  uses  more  force  than  is  necessary,  the  company  will  not  be 
liable,  for,  in  so  far  as  he  uses  excessive  force,  the  act  is  his  own  act,  and  not  the  com- 
pany's. There  is  no  sense  in  this,  and  it  is  not  the  law.  The  modern  rule  is,  that  if 
a  servant,  authorized  to  use  force  about  his  master's  business,  uses  excessive  force,  his 
master  must  answer  in  damages  to  the  person  thereby  injured,  wholly  without  refer- 
•ence  to  the  state  of  mind  under  which  the  servant  acted.*  If  he  is  required  to  use 
force,  and  is  left  to  his  discretion  as  to  how  much  he  shall  use,  the  master  will,  upon 
either  view  of  the  subject,  be  answerable  if  he  uses  too  much  force  through  negligence.'' 
The  distinction  was  thus  stated  in  an  English  per  curiam  opinion,  much  quoted :  "  If 
■a  servant,  driving  a  carriage,  in  order  to  effect  some  purpose  of  his  own,  wantonly 

1  Eeeve's  Dom.  Eel.  6i0;  Cooley  on  Torts,  (affirmed,  64  N.  T.  329) ;  Pittsburgh,  etc.,  E. 
^35.  Co.  V.  Theobald,  51  Ind.  246;  Pendleton  v. 

2  Shea  V.  Sixth  Avenue  B.  Co.,  62  N.  T.  Kinsley,  3  Cliff.  416;  Goddard  i;.  Grand 
180;  Mott  V.  Consumers'  Ice  Co.  (same  court.  Trunk  E.  Co.,  57  Me.  202;  Craker  i;.  Chicago 
1878),  18  Alb.  L.  J.  90;  Croft  B.Alison,  4  Barn.  etc.,  K.  Co.,  36  Wis.  667;  Keene  ».  Ligardi,  5 
A  Aid.  590 ;  Howe  v.  Ne wmarch,  12  Allen,  49 ;  La.  431 ;  a.  c,  6  La.  315 ;  Bryant  v.  Eioh,  106 
Wolfe  V.  Mersereau,  4  Dner,  473 ;  McCormiok  Mass.  180. 

».  Pennsylvania  E.  Co.,  49  N.  Y.  303;  Pitts-  ^  charge  of  the  judge  at  Nisi  Prius,  in  St. 

■burg,  etc.,  E.  Co.  v.  Donahue,  70  Pa.  St.  119;  Louis,  etc.,  E.  Co.u.  Dalby,19  111.  353. 

JeffersonvUle,  etc.,  E.  Co.  v.  Eodgers,  38  Ind.  *  Hewett  v.  Swift,  3  Allen,  420 ;  Moore  v. 

116;  Toledo,  etc.,  E.  Co.  v.  Harmon,  47  111.  Fitohburg  E.  Co.,  4  Gray,  465;  Seymour  v. 

■398;   Chicago,  etc.,  E.    Co.  v.  Dickson,  63  Greenwood,  6  Hurl.  &  N.  359;  s.  c,  4  L.  T. 

Dl.  151;   Phila.,   etc.,   E.  Co.   v.  Derby,  14  (n.  s.)  835;  SOL.  J.(Exch.)  327;  Chicago,  etc.. 

How.  568;  Hawes  ».  Knowles,  114  Mass.  518;  E.  Co.  v.  Parks,  18  111.  460;   Cohen  v.  Dry 

Sherley  «.  Billings,  8  Bush,  147;  Hawkins  u.  Dock,  etc.,  E.  Co.,  69  N.  Y.  170;  Echols  v. 

Kiley,  17  B.  Mon.  101;  Duggins  v.  Watson,  15  Dodd,  20  Texas,  190;   Bounds  v.  Delaware, 

Ark.  118;  Eckert  ».  St.  Louis  Transfer  Co.,  2  etc.,B.  Co.,64N.  Y.  129  (afSrmings.  c.,3  Hun, 

Mo.  App.  36 ;  GiUett  v.  Missouri  Biver  VaUey  329 ;  5  N.  Y.  S.  C.  (T.  &  C.)  475) ;  St.  Louis, 

E.  Co.,55  Mo.  315;  Malecek  ».  Tower  Grove,  etc.,  R.  Co.  v.  Dalby,  19  111.  353.      Contra, 

•etc.,  E.  Co.,  57  Mo.  17;  Buckley  v.  Knapp,  48  Cantrell  v.  Colwell,  3  Head,  471. 

Mo.  152;  Eamsden».  Boston,  etc.,  E.  Co.,  104  '  Puryear   B.Thompson,  5  Humph.  397; 

Mass.  117;  North- Western  B.  Co.  v.  Hack,  66  Seymour  v.  Greenwood,  6  Hurl.  &  N.  359; 

111.  238 ;  Metealf  v.  Baker,  2  Jones  &  Sp.  10 ;  Croft  v.  Alison,  4  Barn.  &  Aid.  590. 
Kounds  V.  Delaware,  etc.,  E.  Co.,  3  Hun,  329 
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strike  the  horses  of  another  person,  and  produce  the  accident,  the  master  will  not  be 
liable.    But  if,  in  order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously 
and  in  order  to  extricate  himself  from  a  difficulty,  that  will  be  negligent  and  careless^ 
conduct,  for  which  the  master  will  be  liable,  being  an  act  done  in  pursuance  of  the- 
servant's  employment."  • 

I  5.  How  as  to  Corporations.  —  To  show  how  thoroughly  this  doctrine  is 
exploded,  we  may  instance  the  fact  that  a  corporation,  from  its  very  nature,  can  act 
only  through  its  agents,  who  are  in  law  deemed  its  servants ;  and  yet,  although  there- 
is  some  year-book  law  to  the  contrary,'  it  is  now  firmly  settled  that  a  corporation 
may  commit  a  trespass,^  and  accordingly  that  an  action  of  trespass  ^-111  lie  against  it ;  * 
nay,  it  may  be  answerable  eiviliter  for  an  assault  and  battery,^  for  a  libel,*  for  false- 
imprisonment,'  or  for  fraud,*  and  yet  in  all  these  cases  the  act  is  necessarily  wilful 
and  malicious.'  The  rule  that  a  corporation  is  answerable  for  the  trespasses  of  its 
agents  extends  even  to  municipal  corporations.'"  Indeed,  the  rule  may  be  broadly 
stated  that,  in  respect  of  liability  for  the  acts  of  their  servants,  private  corporations 
stand  on  the  same  footing  as  individuals.''    The  only  limitation  upon  this  rule  appears- 


'  Crolt  V.  Alison,  i  Barn.  &  Aid.  590. 

'  Ang.  &  Ames  on  Corp.,  §  385. 

»  niinois,  etc.,  E.  Co.  v.  Eead,  37  lU.  508, 
509,pcrBreese,  J. ;  Maund  v.  Monmonthahire 
Canal  Co.,  i  Man.  &  G.  452;  s.  c,  5  Scott  N. 
E.  457;  Hay  v.  Cohoes  Co.,  3  Barb.  42  (al- 
flrmed,  2  N.  T.  159) ;  Moore  v.  Fitchburg  E. 
Co.,  4  Gray,  465 ;  Edwards  v.  Union  Bank,  1 
ria.  136 ;  Whiteman's  Executors  v.  Wilming- 
ton, etc.,  E.  Co.,  2  Harr.  (Del.)  514;  Smith  v. 
Birmingham  Gas  Co.,  1  Ad.  &  E.  526.  See 
Tarborough  v.  Bank  of  England,  16  East,  6; 
Giles  V.  Taff  Vale  E.  Co.,  2  El.  &  Bl.  822 ;  Bath 
V.  Caton,  37  Mich.  199;  Hewett  v.  Swift,  3 
Allen,  420;  Lesher  v.  Wabash  Nav.  Co., 
14ni.  85;  Hind  v.  Wabash  Xav.  Co.,  15  m. 
72;  Chicago,  etc.,  E.  Co.  i^.  McCarthy,  20 
111.  385. 

*  Barnard  v.  Stevens,  2  Aik.  429 ;  Lyman  v. 
Bridge  Co.,  2  Aik.  255;  Underwood  v.  New- 
port Lyceum,  5  B.  Men.  130;  Crawlordsville, 
etc.,  E.  Co.  V.  Wright,  5  Ind.  252;  Hazen  v. 
Boston,  etc.,  E.  E.,  2  Gray,  574;  Chicago, 
etc.,  E.  Co.  17.  Fell,  22  111.  333;  Chicago,  etc., 
E.  Co.  V.  Whipple,  22  111.  105;  Crocker  v. 
New  London,  etc.,  E.  Co.,  24  Conn.  249. 

'  St.  Louis,  etc.,  E.  Co.  v.  Dalby,  19  lU.  353. 

•  Phila.,  etc.,  E.  Co.  v.  Quigley,  21  How. 
202;  Whitfield  v.  South-Eastern  E.  Co.,  El. 
Bl.  &  El.  115.  See  Lawless  v.  Anglo-Egyp- 
tian, etc.,  Co.,  L.  E.  4  Q.  B.  263. 

'  Goff  V.  Great  Northern  E.  Co.,  3  El.  & 
El.  672;  Moore  v.  Metropolitan  E.  Co.,  L.  E. 
8Q.  B.36;  Bayley  D.Manchester, etc., E.  Co., 
L.  E.  8  C.  P.  148;  Moore  v.  Fitchburg  E.  Co., 
4  Gray,  465. 

8  Directors  v.  Kisch,  L.  E.  2  H.  L.  99 ;  Smith 
r.  Eecse  Elver  Co.,  L.  E.  2  Eq.  264;  Vreeland 


c.  New  Jersey  Stone  Co.,  29  N.  J.  Eq.  190;. 
Western  Bank  of  Scotland  v.  Addle,  L.  E.  1 
H.  L.  Sc.  145;  National  Exchange  Co.  of 
Glasgow  V.  Drew,  2  Macq.  H.  L.  Cas.  103  r 
».  c,  1  Patterson  Scotch  Appeals,  482 ;  32  Eng. 
L.  &  E.  1 ;  Mackay  v.  Commercial  Bank  of 
New  Brunswick,  L.  E.  5  P.  C.  394.  Compare 
Eanger  v.  Great  Western  E.  Co.,  5  H.  L. 
Cas.  72. 

»  Sir  Nathaniel  Lindley,  in  his  admirable 
work  on  "Partnerships  "  (Vol.  L,  4th  ed.,  p. 
300),  declares,  alter  examining  the  authori- 
ties, that  there  is  no  ground  for  holding  that 
the  nature  of  a  corporate  body  is  such  that 
it  cannot,  in  point  of  law,  be  guilty  of  a  ma- 
licious injury,  and  that  the  cases  remove  all 
doubts  expressed  in  Stevens  v.  Midland 
Counties  E.  Co.,  10  Exch.  352. 

1"  Butfalo,  etc.,  Turnpike  Co.  v.  Buffalo,  1 
N.  T.  S.  C.  (T.  &  C.)  537;  Carman  v.  New 
York,  14  Abb.  Pr.  301 ;  Hanvey  v.  Eochester, 
35  Barb.  177;  Lee  v.  Sandy  Hill,  40  N.  T.  442;. 
Quinn  v.  Paterson,  27  N.  J.  L.  35 ;  McGary  v^ 
Lafayette,  12  Bob.  (La.)  668,  674;  s.  c,  4  La. 
An.  440;  Walling  v.  Shreveport,  5  La.  An. 
660;  Wilde  v.  New  Orleans,  12  La.  An.  15; 
ante,  p.  742. 

n  Donaldson  v.  Mississippi,  etc.,  E.  Co.,  IS 
Iowa,  280;  Eex  v.  Medley,  6  Car.  &  P,  292; 
Bath  V.  Caton,  37  Mich.  199;  s.  c,  6  Eeporter,. 
335 ;  Louisville,  etc.,  E.  Co.  v.  Collins,  3  Duv. 
114;  Pittsburgh,  etc.,  E.  Co.  v.  Euby,  38  Ind. 
294;  St.  Louis,  etc.,  E.  Co.  v.  Dalby,  19  111. 
353;  Illinois,  etc.,  B.  Co.  v.  Bead,  37  111. 
484;  Bloodgood  v.  Mohawk  B.  Co.,  IS  Wend. 
9;  Wilson  v.  Rockland  Man.  Co.,  2  Harr,. 
(Del.)  67. 
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to  be,  that  the  business  about  which  the  agent  was  acting  when  he  did  the  wrong  must 
have  been  such  a  business  as  the  corporation  could  lawfully  engage  in ;  it  must  have 
been  —  spealdng  with  reference  to  the  power  of  the  corporation  itself,  and  not  with 
reference  to  the  power  of  the  particular  agent,  under  his  instructions — intra  vires,  and 
not  ultra  vires.  Por  if  the  company  was  disabled  from  authorizing  its  agent  to  trans- 
act the  particular  business,  or  from  ratifying  it  after  it  had  been  transacted,  there- 
appears  to  be  no  ground  on  which  the  relation  of  principal  and  agent,  or  master  and 
servant,  can  be  deemed  to  have  subsisted  between  them.^  The  same  liability  extends 
to  municipal  corporations,  for  the  wrongful  acts  of  their  agents.  In  those  cases 
where  they  are  answerable  in  damages  at  all,  —  a  subject  discussed  at  large  in  a 
former  chapter,'  —  the  rule  of  respondeat  superior  applies  to  them  the  same  as  it 
does  to  individuals.' 

2  6.  Acting  ■without  Orders  or  against  Orders. — Such  being  the  nature  of 
the  master's  liability,  it  is  immaterial  that  the  servant  proceeded  without  orders 
touching  the  particular  act,*  and  the  master  will  be  liable  even  where  the  servant 
acted  contrary  to  express  orders.'  This  must  necessarily  be  so.  Otherwise  the  mas- 
ter might  claim  exemption  from  liability  for  his  servant's  negligence  in  nearly  every 
case.  It  would  only  be  necessary  to  instruct  him  to  proceed  with  care,  and  if  he  did 
not  do  so,  the  master  would  not  be  liable,  for  it  would  be  an  act  done  against  his 
express  orders.^  Accordingly  it  has  been  held  that  the  owner  of  works,  carried  on 
for  his  profit  by  agents,  is  liable  to  be  indicted  for  a  public  nuisance  caused  by  the 
acts  of  his  workmen  in  carrying  on  the  works,  although  they  acted  without  his  knowl- 
edge, and  contrary  to  his  general  orders.' 

2  7.  Liable  for  Servant's  Trespasses. — From  these  considerations,  it  is  obvious 
that  this  principle  extends  so  far  as  to  make  a  master  liable  for  trespasses  upon  the 
property  of  others,  negligently  committed,^  —  as,  where  a  master  sends  his  servant  to 
cut  timber  in  his  wood,  without  taking  care  to  advise  him  as  to  its  boundaries,  and  he ' 
thereby  accidentally  fells  a  tree  on  the  land  of  another;  "  or  where  the  master  directs 
his  servant  to  pile  rubbish  in  a  certain  place,  and  it  accidentally  slides  down  against 
his  neighbor's  wall ; '"  or  where  a  servant,  in  order  to  move  his  master's  barge  to  a 
dock,  removes  the  plaintiff's  therefrom,  and  so  injures  it." 

1  Lindley  on  Part.  (4tU  ed.)  300.  v.  Derby,  U  How.  668;  Dnggins  v.  Watson, 

«  .4n(e,  p.  737.  15  Ark.  IIS;  Higgins  v.  Watervliet,  etc.,  E. 

»  Hilsdorf  v.  St.  Louis,  45  Mo.  94,  97;  Ross  Co.,  46  N.  Y.  23;  Powell  v.  Deveney,  3  Cush. 

V.  Madison,  1  Ind.  281;  Cotes  v.  Davenport,  9  304;  Paulmier  v.  Erie  E.  Co.,  34  N.  J.  L.  151. 

Iowa,  227;  Templin «. Iowa  City,  14  Iowa, 59 ;  See  Haack  v.  Fearing,  6  Eobt.  528;  s.  c.,3S> 

Deyoe  v.  Saratoga  Springs,  1  Hun,  341;  Bai-  How.  Pr.  459;  Whatman  v.  Pearson,  L.  E.  3 

ley  V.  New  Tork,  3  Hill,  631;  s.  c,  2  Denio,  C.  P.  423. 

433 ;  Delmonioo  v.  New  York,  1  Sandf.  S.  0.  "  PoweU  v.  Deveney,  3  Cush.  300. 

222;  Lloyd  v.  New  York,  5  N.  Y.  369;  Car-  '  Regina  v.  Stephens,  L.  E.  1  Q.  B.  701; 

man  v.  New  York,  14  Abb.  Pr.  301 ;  Cincin-  Rex  v.  Medley,  6  Car.  &  P.  292. 

nati  V.  Stone,  5  Ohio  St.  38;  St.  Paul  v.  Seitz,  «  Luttrell  v.  Hazen,  3  Sneed,  20;  Bath  v. 

3  Minn.  297.  Caton,  37  Mich.  199;  s.  u.,  6  Reporter,  335; 

*  Leviness  v.  Post,  6  Daly,  321;  Page  -u.  Gregory  v.  Piper,  9  Barn.  &  Cress.  591;  s.  c, 

Def ries,  7  Best  &  S.  137  (overruling  Lamb  v.  i  Man.  &  E.  500 ;  Mackay  v.  Coramevcial  Bank 

Lady  Palk,  9Car.  &P.  621).  of  Brunswick,  L.  E.  5  P.  C.  394.     Contra, 

6  Garretzen  v.  Duenckel,  50  Mo.  104;  Lim-  Bolingbroke  v.  Swindon  Local  Board,  L.  E, 

pus  V.  London,  etc.,  Omnibus  Co.,  1  Hurl.  &  9  C.  P.  575. 

Colt.  526;  s.  c,  32  L.  J.  (Exch.)  34;  South-  »  Bath  u.  Caton,  37  Mich.  199. 

wick  V.  Estes,  7  Cash.  385;  Toledo,  etc.,  E.  i"  Gregory «).  Piper,  9  Barn.  &  Cress.  591. 

Co.  V.  Harmon,  47  111.  298;  Phila.,  etc.,  E.  Co.  "  Page  v.  Defries,  7  Best  &  S.  137. 
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J  8.  Rule  affected  by  one's  Dominion  over  his  Property.  —  A  man's 
dominion  over  his  property  carries  with  it  corresponding  duties,  which  may  operate 
to  displace  this  rule  in  particular  instances.  Thus,  a  man  must  not  suffer  a  nuisance 
to  exist  on  his  property,  although  it  is  the  act  of  a  stranger.  It  follows  that  if  his 
servant  do  an  act  about  his  real  property  which  amounts  to  a  nuisance,  he  must 
answer  for  it,  although  the  act  may  have  been  of  such  a  quality  as  to  be  deemed  the 
fiefvant's  personal  act,  and  not  his.'  Again,  if  the  servant  of  A.  does  an  act  touching 
the  property  of  B.,  under  the  direction  of  B.,  in  consequence  of  which  an  injury 
happens  to  C,  A.  will  not  be  liable  to  C,  although  A.'s  servant,  when  so  acting 
under  the  direction  of  B.,  was  also  prosecuting  the  business  of  his  own  master;  for, 
in  respect  of  the  particular  act,  he  is  to  be  deemed  the  servant  of  B.,  and  not  of  A.' 

J  9.  Resulting  Doctrines.  —  A  number  of  conclusions  resulting  from  the  fore- 
going principles  may  here  be  grouped  together.  The  fact  that  the  servant  was  per- 
sonally liable  to  damages  under  a  statute  which  he  was  at  the  time  violating  will 
not  render  his  master  the  less  liable  at  common  law,'  though,  if  the  action  is  brought 
upon  the  statute,  the  master  will  not  be  liable,* — as,  where  the  defendant's  servant, 
by  driving  his  master's  carriage  on  the  wrong  side  of  the  road,  contrary  to  the  com- 
mands of  a  statute,  collided  with  the  plaintiff's  carriage,  causing  damage.*  In  those 
cases  where  knowledgr-  is  essential  to  charge  a  person  for  negligence,  as  in  case  of 
keeping  a  vicious  animal,  the  knowledge  of  the  servant  touching  the  thing  com- 
mitted to  him  will  be  imputed  to  the  master.^  This  is  merely  an  application  of  the 
general  rule  that  notice  to  an  agent,  of  any  matter  touching  his  principal's  business 
about  which  the  agent  is  at  the  time  acting,  is  notice  to  the  principal.'  Whether  the 
servant  was  acting  within  the  scope  of  his  employment  is  frequently  left  to  the  jury? 

I  10.  Form  of  the  Action.  —  With  respect  to  the  form  of  the  action,  whether 
trespass  or  case,  where  the  old  system  of  pleading  still  prevails,  the  following  may 
be  stated  as  the  fair  result  of  the  cases :  If  the  command  of  the  master  is  to  do  a  law- 
ful act,  and  the  servant  does  it  in  an  unlawful  manner,  so  as  to  injure  another,  then 
case,  and  not  trespass,  is  the  proper  remedy.'  But  where  the  act  which  the  master 
commands  the  servant  to  do  is  unlawful  in  itself,  and  the   wrong  does  not  result 

1  Simons  «.  Monier,  29  Barb.  419 ;  Althorf  ».  Miller,  4  Watts  &  S.  102;  Heed's  Appeal,  34 
Wol(e,22]Sr.  T.  355;  Regina  U.Stephens,  L.E,  Pa.  St.  207;  Mechanics'  Bank  ti.  Seton,  1 
IQ.  B.  701;  35L.  J.  (Mag.  Oa8.)251;14Week.  Pet.  309;  Jackson  v.  Sharp,  9  Johns.  162; 
Eep.  859;  14  L.  T.  (N.  s.)  593;  7  Best  &  S.  710.  Jackson  v.  Winslow,  9  Cow.  13;  Jackson  v. 
See  Harlow  v.  Humiston,  6  Cow.  189;  Bob-  Leek,  19  Wend.  339;  Bank  of  United  States 
bins  V.  Mount,  4  Robl.  553 ;  Pickard  v.  Smith,  v.  Davis,  2  HiU,  451 ;  Fuller  v.  Benett,  2  Hare, 
10  C.  B.  (N.  s.)  470;  Whiteley  u. Pepper,  2  Q.  402;  Sheldon  v.  Cox,  2  Eden,  224;  Sterling 

B.  Div.  276.  Bridge  Co.  v.  Baker,  75  lU.  139 ;  Wade  on 

2  Murphy  v.  Caralli,  3  Hurl.  &  Colt.  461;       Notice,  §  672. 

s.c.,10  Jur.  (N.  8.)  1207;  34  L.J.  (Exch.)14;  13  »  Whatman  v.  Pearson,  L.  E.  3  C.  P.  422; 

Week.  Eep.  165 ;  Clapp  v.  Kemp,  133  Mass.  481.  Mott  v.  Consumers'  Ice  Co.,  18  Alb.  L.  J.  90 ; 

3  Eeynolds  v.  Hanrahan,  100  Mass.  313.  «.  </.,  6  Eeporter,  401 ;  Cohen  v.  Dry  Dock, 
*  Goodhue  v.  Dix,  3  Gray,  181.         "  etc.,  E.  Co.,  69  N.  Y.  170. 

5  Ibid.  =  Illinois,  etc.,  E.  Co.  v.  Eeedy,  17  111.  580; 

«  Baldwin  v.  Casella,  L.  E.  7  Exch.  325 ;  St.  Louis,  etc.,  E.  Co.  v.  Dalby,  19  111.  353, 

s.  c,  41  L.  J.  (Exch.)  167;  21  Week.  Eep.  16;  375;  Lindsay  v.  Griffin,  22  Ala.  629;  Bath  i>. 

26  L.  T.  (N.  s.)  707;  Gladman  v.  Johnson,  36  Caton,37Mich.l99,203;  McManus u.  Crickett, 

L.  J.  (C.  P.)  153;  Applebee  v.  Percy,  L.  E.  9  ante,  p.  865;  Sharrod  v.  London,  etc.,  E.  Co., 

C.  P.  647;  s.  c,  30  L.  T.  (N.  s.)  785;  43  L.  J.  4  Exch.  580;  Morley  v.  Gaisfovd,  2  H.  Black. 
(C.  P.)  365;  Jeffrey  ».  Bigelow,  13  Wend.  518.  442;  Gordon  v.  Eolt,  4  Exch.  365.    See  Illi- 

'  Astor  V.  Wells,  4  Wheat.  466 ;  Bracken  v.       nois,  etc.,  E.  Co.  v.  Downey,  18  lU.  259. 
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merely  from  the  manner  of  doing  it,  trespass  will  lie.'  It  results  that  case,  and  not 
trespass,  is  the  form  of  action  for  all  injuries  arising  from  the  servant's  negligence  or 
unskilfulness,  not  authorized  or  commanded  by  the  master.^  To  illustrate :  If  a 
railway  passenger  refuses  to  pay  his  fare,  and  the  conductor,  in  ejecting  him  from  the 
train,  which  he  may  lawfully  do,  puts  him  off  while  the  train  is  in  motion,  or  uses 
excessive  force,  whereby  a  cause  of  action  accrues  to  the  passenger,  the  action  against 
the  company  will  be  case.  But  if  the  company  directs  its  conductors  to  collect 
illegal  fares  of  passengers,  and  a  passenger  resists  payment,  for  which  cause  the  con- 
ductor puts  him  off  the  train,  the  action  against  the  company  will  be  trespass ; '  and 
the  use  of  any  excessive  force  beyond  what  was  necessary  to  execute  the  unlawful 
order,  or  any  carelessness  on  the  part  of  the  conductor,  whereby  the  passenger  is 
specially  injured,  will  go  in  aggravation  of  damages.  It  should  be  added  that,  under 
the  English  doctrine,  springing  out  of  McManus  v.  Orickett,  which  acquits  the  master 
where  the  servant  acted  wilfully,^  it  is  seldom  that  a  state  of  facts  will  arise  where 
trespass  will  lie  against  the  master,  unless  he  commanded  the  act.  "  The  i;esult  of 
the  authorities,"  said  Parke,  B.,  "is,  that  if  the  servant,  in  the  course  of  his  master's 
employ,  drives  over  any  person,  and  does  a  wilful  injury,  the  servant,  and  not  the 
master,  is  liable  in  trespass ;  if  the  servant,  by  his  negligent  driving,  causes  an  injury, 
the  master  is  liable  in  case;  if  the  master  himself  is  driving,  he  is  either  liable  in 
case  for  his  negligence,  or  in  trespass  because  the  act  was  wilful."  ^ 

g  11.  When  Master  and  Servant  may  be  jointly  sued.  —  From  these  consid- 
erations it  follows,  that  in  those  cases  where  the  injury  done  by  the  servant  was  in 
pursuance  of  a  direct  command  of  the  master,  or  where  he  has  made  it  his  own  by 
subsequent  ratification,  and  where  at  common  law  the  form  of  the  action  against  the 
master  would  hence  be  trespass,  the  servant  may  be  joined  in  the  same  action  with 
the  master ;  for  in  trespass  all  are  principals,  —  he  who  commands  the  trespass  as 
well  as  he  who  commits  it.*  But  in  those  cases  where  the  wrong  consists  in  the 
manner  in  which  the  servant  has  executed  a  lawful  order  of  the  master,  they 
cannot  in  all  cases  be  joined ;  because,  while  the  action  against  the  master  is  case,' 
that  against  the  servant  may  be  trespass, —  as,  where  his  act  is  a  direct  act  of  force. 
Another  reason  given  for  this  conclusion  is,  that  in  these  cases,  the  wrong  pro- 
ceeding directly  from  the  servant,  and  not  directly  from  the  master,  the  latter, 
if  compelled  to  pay  the  damages,  would  have  an  action  over  against  the  former; 
but  he  would  not  at  common  law  be  entitled  to  such  an  action,  where  the  judg- 
ment went  against  both  as  joint  tort-feasors.^  This  reason,  however,  is  not  conclu- 
sive against  joining  them ;  for  it  is  believed  that,  under  the  codes,  joint  actions 
are  constantly  maintained  by  travellers  who  have  been  injured  in  consequence  of 

1  St.  Louis,  etc.,  B.  Co.  «.  Dalby,  19  111.  353,  mediate  injury  to  the  plaintiff's  property, 
875 ;  Gregory  v.  Piper,  9  Barn.  &  Cress.  591 ;  it  was  held  that  the  proper  action  was  tres- 
ante,  p.  862.  pass.    Chandler  v.  BroughtOQ,  1  Cromp.  & 

2  Phila.,  etc.,  E.  Co.  v.  Wilt,  4  Whart.  143.  M.  29;  s.  c,  3  Tyrw.  220. 

3  St.  Louis,  etc.,  B.  Co.  v.  Dalby,  19  111.  «  Hewett  v.  Swift,  3  Allen,  420;  «.  u.,  10 
353  375.  Am.  L.  Beg.  505;  Whitamore  v.  Waterhouse, 

*  Ante,  p.  865,  §  4.  4  Car.  &  P.  333,  per  Parke,  J.    Compare  More- 

'  Gordon  v.  Kolt,  4  Exch.  465,  466.    See  ton  v.  Hardern,  6  Dow.  &  By.  275;  s.  c,  4 

also  Savignao  v.  Eoome,  6  Term  Eep.  125.  Barn.  &  Cress.  223. 

Where  the  master  was  sitting  by  the  side  '  Parsons  ».  Winchell,  6  Cush.  692. 

of  his  servant,  who  was  driving  him,  in  his  •  Ibid. 

gig,  and  his  horse  ran  away,  doing  an  im- 
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obstructions  in  highways,  against  the  private  wrong-doer  who  was  the  author  of 
the  obstruction,  and  the  municipal  corporation  which  suffered  it  to  continue ;  and 
yet  the  latter,  if  compelled  to  satisfy  the  judgment,  is  entitled  to  a,  recovery  over 
against  the  former.^  The  question,  however,  is  not  clear  upon  authority,  even  at 
common  law.  In  the  old  case  of  Michael  v.  Alestree,'  a  master  sent  his  servant  to 
train  two  ungovernable  horses  in  Lincoln's-Inn  Fields ;  who  being  unable  to  govern 
them,  they  ran  upon  the  plaintiff,  injuring  him.  An  action  on  the  case  was  sus- 
tained against  both  master  and  servant,  the  wrong  imputed  to  the  master  being  the 
sending  of  such  horses  to  be  trained  in  such  a  place.  On  the  contrary,  in  Wright  v. 
Wilcox,^  a  joint  action  on  the  case  was  brought  against  a  father  and  his  son,  for  the 
wilful  act  of  the  latter  in  driving  his  father's  wagon  over  a  boy,  and  injuring  him. 
CowEN,  J.,  said  that  in  a  case  of  strict  negligence  by  a  servant,  while  employed  in 
the  service  of  his  master,  he  saw  no  reason  why  an  action  could  not  lie  against  both 
jointly ;  but  it  was  held  that  the  father  was  not  liable,  because  the  act  of  the  son  was 
wilful.  In  Moore  v.  Fitehhurg  Railroad  Corporaiion,^  a  joint  action  of  tort  —  which, 
in  Massachusetts,  appears  to  cover  the  grounds  both  of  trespass  and  of  case  at  common 
law — was  brought  against  a  railway  company  and  its  conductor,  for  the  act  of  the 
latter  in  ejecting  the  plaintiff  from  one  of  its  trains,  under  the  pretence  that  he  had 
not  paid  his  fare.  Thomas,  J.,  saw  no  difficulty  in  joining  the  corporation  with  their 
servant  in  the  same  action.  But  the  question  was  not  fairly  presented,  for  the  jury 
found  a  verdict  in  favor  of  the  conductor,  though  against  the  corporation;  and 
this  was  held  to  relieve  the  difficulty,  if  any  existed.  Under  the  codes  of  New  York 
and  Indiana,  which,  as  is  well  known,  abolish  forms  of  action,  the  master  and  ser- 
vant may  be  joined  in  one  action.* 

XL  "Who  akb  Servants  withut  the  MEAimfG  oi-  this  Kuli. 

2  12.  Meaning  of  the  Term  "Servant" — Tests  by  which  the  Relation 
is  determined.  —  The  maxim  used  to  formulate  the  doctrine  we  are  considering. 
Respondeat  superior,  implies  that  the  person  sought  to  be  charged  must  stand  in  the 
relation  of  superior  to  the  person  doing  the  wrongful  act.'  The  term  "servant,"'  as 
used  in  this  sense,  is  not,  however,  restricted  to  persons  engaged  in  menial,  or  even  in 
domestic,  service.  It  is  applicable  to  any  relation  in  which,  with  reference  to  the 
matter  out  of  which  an  alleged  wrong  has  sprung,  the  person  sought  to  be  charged 
had  the  right  to  control  the  action  of  the  person  doing  the  alleged  wrong ;  and  this 
right  to  control  appears  to  be  the  conclusive  test  by  which  to  determine  whether  the 
relation  exists.'  The  right  to  control  the  conduct  of  another  implies  the  power  to 
discharge  him  from  the  service  or  employment  for  disobedience ;  and,  accordingly, 

1  Ante,  p.  7S9.  '  Pawlet  v.  Entland,  etc.,  E.  Co.,  28  Vt. 

2  2 Lev.  172;  s.  c.,stt6nom. Michelle. Alles-  297;  McGuire  v.  Grant,  25  N.  J.  L.  367. 
try,  1  Vent.  195,  MitcMl  r.  Alestree, 3  Keb.  650.       Where  a  committee-man   of   a   municipal 

3  19  Wend.  343.  corporation  orders  a  lawful  act  to  be  done, 
*  4  Gray,  465.  and  the  work  is  done  so  as  to  occasion  an 
6  Montfort  v.  Hughes,  3  E.  D.  Smith,  591;       actionable  injury,  by  workmen  under  the 

Phelpsc.  Wait, SON.  Y. 78;  Suydam  C.Moore,  immediate  superintendence  and   direction 

8Barb.  35S,  per  ^^'illa^d,  J. ;  Wright  w.  Comp-  of  another  officer  of  the  corporation,  not 

ton,  53  Ind.  337.    Pee  Hinds  v.  Harbou,  58  appointed  or  controlled  by  the  committee- 

Ind.  121 ;  Hewett  v.  Swift,  3  Allen,  420;  s.  c,  man,  the  corporation  is  not  liable  for  the 

10  Am.  L.  Eeg.  505.  injury  resulting  from  the  doing  of  the  work. 

«  Blackwell  v.  Wiswall,  24  Barb.  355.  McGuire  «.  Grant,  mpra. 
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the  power  to  discharge  is  said  to  be  the  test  by  which  to  determine  whether  the  rela- 
tion of  master  and  servant  exists.^  In  Quarman  v.  Burnett,^  it  was  said  that  "he  who 
had  selected  him  as  his  servant,  from  the  knowledge  of,  or  belief  in,  his  skill  and  care, 
and  who  could  remove  him  for  misconduct,  and  whose  orders  he  was  bound  '  to  receive 
and  obey,'  stood  in  the  relation  of  master  to  the  person  doing  the  act  complained  of."  ' 
Ownership  of  the  property  in  the  use  of  which  the  injury  was  done  is  not  a  conclusive 
test,  but  is  material  as  evidence  upon  the  question  whose  servant  its  custodian  was.* 
It  is  not  necessary  that  he  should  have  been  under  any  general  employment  of  the 
defendant,  nor  that  he  should  be  under  any  special  engagement  of  service  to  him,  or 
entitled  to  receive  compensation  from  him  directly.  It  is  enough  that,  at  the  time  of 
the  accident,  he  was  in  charge  of  the  defendant's  property  by  his  assent  and  authority, 
engaged  in  his  business,  and,  in  respect  to  that  property  and  business,  under  his  con- 
trol.* "  The  fact  that  there  is  an  intermediate  party,  in  whose  general  employment 
the  person  whose  acts  are  in  question  is  engaged,  does  not  prevent  the  principal  from 
being  liable  for  the  negligent  conduct  of  the  subagent  or  under-servant,  unless  the 
relation  of  such  intermediate  party  to  the  subject-matter  of  the  business  in  which  the 
under-servant  is  engaged  be  such  as  to  give  him  exclusive  control  of  the  means  and 
manner  of  its  accomplishment,  and  exclusive  direction  of  the  persons  employed  there- 
for."' If  one  railway  company  intrusts  the  servant  of  another  company  with  the 
performance  of  certain  duties,  and,  while  so  acting,  a  third  person  is  injured,  the 
servant  will  be  deemed  the  servant  of  the  company  for  whom  he  was  acting,  although 
in  the  pay  of  the  other  company.'  If  the  servant  of  A.,  with  A.'s  assent,  engages  for 
a  day  to  drive  a  team  for  B.,  about  B.'s  business,  he  will  be  deemed,  while  so  acting, 
the  servant  of  B.,  and  not  the  servant  of  A.^  If  A.,  a  merchant,  purchases  a  box  of 
B.,  another  merchant,  and  sends  his  porter  after  it,  and  the  porter  undertakes  to  lower 
it  from  the  loft  of  B.'s  store,  with  B.'s  permission,  but  without  the  assistance  of  B.  or 
his  servants,  and  in  so  doing  negligently  injures  a  traveller,  A.  will  be  liable,  and  not 
B. ;  for  the  mere  permission  to  do  an  act  on  one's  premises  does  not  make  the  actor 
one's  servant.' 

2  18.  Hirer  of  Team  and  Driver  —  Livery -stable  Keeper.  — If  A.  hires  his 
team  and  driver  to  B.,  to  do  work  for  B.,  and  during  the  bailment  a  third  person  is 
injured  through  the  negligence  of  the  driver,  A.  will  be  liable,  and  not  B.^"  If  A.,  a 
livery-stable  keeper  or  job-master,  furnishes  a  horse  and  driver  to  B.,  a  customer,  to 

1  Mioliael*.  Stanton,  3  Hun,  462;  ».  c,  5N.  common    stage -wagon,    bnt   by  a  private 

Y.  S.  0.  (T.  &  0.)  634 ;  Fenton  v.  Dublin  Steam  agreement  between  themselves  each  under- 

Packet  Co.,  8  Ad.  &  E.  855;  Dalyello.  Tyrer,  took  the  conducting  and  managing  of  the 

El.  Bl.  &  El.  906;  Blake  v.  Ferris,  6  N.  Y.  48.  wagon  with  his  own  driver  lor  specified  dis- 

-  6  Mee.  &  W.  509.  tances.     Notwithstanding  this  agreement, 

s  To  the  same  effect  see  Morgan  i>.  Bow-  they  were  held  jointly  and  severally  liable  to 

man,  22  Mo.  538;  Hilliard  v.  Richardson,  3  third  persons  for  the   negligence  of  their 

Gray,  349,  atUe,  p.  868.  drivers    throughout    the    whole    distance. 

*  Sloane  v.  Elmer,  1  Hnn,  310  (reversed,  Waland  v.  Elkins,  1  Stark.  N.  P.  272. 

641j'.Y.  201);  Hart».New  Orleans,  etc.,  R.  6  Kimballr>.Cushman,103Mass.l94;  Wood 

Co.,  1  Rob.  (La.)  180.   Permitting  one's  name  v,  Cobb,  13  Allen,  58. 

to  remain  over  the  door  of  a  house  of  busi-  '  Kimball  w.  Oushman,««pro,  per  Wells,  J. 

neas,  and  on  a  cart,  has  been  held  evidence  '  Taylor  v.  Western  Pacific  R.  Co.,  45  Cal. 

that  he  held  himself  out  as  the  owner  of  the  323,  334. 

cart  and  master  of  the  driver,  so  as  to  charge  *  Wood  v.  Cobb,  13  Allen,  58. 
him  with  liability  for  the  driver's  negligence.  "  Stevens  v.  Armstrong,  6  N.  Y.  435. 
Stables  v.  Eley,  1  Car.  &  P.  614.    A.  and  B.  "  Crockett  v.  Calvert,  8  Ind.  127.    Corn- 
were  Jointly  interested  In  the  profits  of  a  pare  Wood  v.  Cobb,  13  Allen,  58. 
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be  used  in  driving  B.  about  in  Ms  own  carriage,  the  driver,  while  so  employed,  will  be 
deemed  the  servant  of  A.,  and  not  of  B. ; '  and  it  makes  no  difference  that  the  arrange- 
ment is  a  continuing  one;  that  the  same  driver  is  always  sent;  that  he  wears  a  livery 
furnished  by  B.,  designed  to  make  the  public  think  he  is  B.'s  coachman,  and  that  he 
receives  gratuities  from  B.''  A>  and  B.  exchange  labor  with  their  teams.  A-'s  team- 
ster, while  hauling  materials  for  B.,  injures  a  third  person.  While  thus  engaged  he 
is  not  the  servant  of  B.,  and  B.  is  not  liable.' 

2  14.  Master  and  Charterer  of  Ship. — Whether  the  master  of  a  ship  or  the 
owner  of  it  is  the  master  of  the  crew,  in  the  sense  that  he  must  answer  for  their  negli- 
gence, seems  to  depend  upon  the  nature  of  the  contract  between  the  master  and  the 
owner,  as  explained  by  surrounding  circumstances.*  If  the  charter-party  is  such  t'.iat 
the  owner  is  to  provide  every  thing,  and  have  a  crew  of  his  own  choosing,  or  retains 
power  to  dismiss  the  officers  and  crew,  or  in  fact  hires,  pays,  and  controls  them,  then 
the  owner,  and  not  the  charterer,  is  to  be  deemed  the  master  of  the  crew.^  On  the 
other  hand,  if  it  amounts  to  a  demise  of  the  vessel  for  a  definite  term,  then  the  char 
terer  becomes  the  owner^o  hac  vice,  and  the  crew  are  his  servants.*  An  examination 
of  the  cases  will  disclose  a  decided  tendency  on  the  part  of  the  courts  to  hold  the 
crew  the  servants  of  the  owner,  and  not  of  the  charterer.  The  master  was  accord- 
ingly charged  with  liability  for  the  negligence  of  the  crew,  where  the  owner  and  master 


1  Sammel  v.  Wright,  5  Eep.  263.  Compare 
Dean  t;.  Branthwalte,  6  £sp.  35. 

2  Qnarman  v.  Burnett,  6  Mee.  &  W.  499, 
resolving  the  question  left  open  in  Laugher 
V.  Pointer,  5  Bam.  &  Cress.  647,  when  the 
King's  Bench  were  equally  divided,  and 
adopting  the  judgment  of  Littledale,  J.,  in 
that  case. 

3  Michael  v.  Stanton,  3  Hun,  462 ;  ».  c,  6  N. 
T.  S.  C.  (T.  &  C.)  634. 

*  Abb.  on  Ship.  t57.  This  will  appear  from 
many  cases.  Trinity  House  v.  Clark,  4  Man. 
&  Sel.  288;  Parish  v.  Crawford,  Stra.  1251; 
James  v.  Jones,  Abb.  on  SMp.  t44;  Vallejo  v, 
"Wheeler,  Cowp.  143;  Scares  v.  Thornton,  7 
Taun.  627;  Prazerc.  Marsh,  2  Cowp.  517;  ».  c, 
13  East,  238;  Newberry  v.  Colvin,  7  Bing.  190 
(affirmed  in  House  of  Lords,  1  CI.  &  Fin. 
283) ;  Dean  v.  Hogg,  10  Bing.  345;  Laugher©. 
Pointer,  5  Bam.  &  Cress.  578;  Fletcher  v. 
Braddick,  2  New  Rep.  182;  Fenton  v.  Dublin 
Steam  Packet  Co.,  1  Per.  &  Dav.  103;  s.  c, 
8  Ad.  &  E.  835;  Annett  v.  Poster,  1  Daly,  502. 

s  Fenton  v.  Dublin  Steam  Packet  Co.,  1 
Per.  &  Dav.  103;  s.  c,  8  Ad.  &  E.  835;  Dalyell 
V.  Tyier,  El.  Bl.  &  El.  906.  Where  a  ship 
was  chartered  to  the  commissioners  of  the 
royal  navy  as  an  armed  vessel,  and  navigated 
by  a  master  and  sailors  provided  by  the 
owner,  he  was  liable  for  damage  done  to 
another  vessel  by  the  misconduct  of  such 
crew,  although  a  commander  of  the  royal 
navy  and  a  king's  pilot  were  on  board. 
Fletcher  v.  Braddick,  2  Bos.  &  Pnl.  (N.  B.) 
182. 


*  "As,  in  the  construction  of  the  great 
majority  of  charter-parties,  the  master  and 
crew  will  be  considered  to  be  the  servants 
of  the  owner,  he  will,  in  most  cases,  be  held 
responsible  for  negligence  or  unskilfulness." 
Abb.  on  Ship.  t55.  "A  charter-party,"  says 
the  same  eminent  writer  and  judge,  "may 
be,  and  most  commonly  is,  a  mere  contract 
to  carry  goods;  it  may  be  a  contract  for  the 
use  of  a  ship  manned  and  equipped  for  mer- 
cantile adventure;  or  it  maybe,  what  itvery 
rarely  is,  a  lease  of  the  hnll  of  the  ship,  to 
be  navigated  by  a  master  and  mariner  hired 
and  paid  by  the  charterer.  In  the  first  case, 
no  doubt  can  exist  that  the  crew  remain  the 
servants  of  the  owner.  In  the  second,  a 
possession  subservient  to  the  employment 
of  the  vessel  by  the  charterer,  and  a  control 
over  the  mode  of  her  navigation,  may  stUl 
be  retained  by  the  owner  through  his  ser- 
vants, the  master  and  mariners,  whose  ser- 
vices he  has  let  with  the  ship,  and  for  whose 
negligence  or  unskilfniness  he  is  respon- 
sible. Bnt  if  the  case  should  occur  of  any 
injury  done  by  the  negligent  and  unskilfal 
management  of  a  ship,  the  possession  and 
control  of  which  had  so  completely  passed 
to  the  charterer  that  he  appointed  the  mas- 
ter and  crew,  and  directed,  not  only  her 
destination  and  employment,  bat  the  mode 
of  her  navigation,  then  probably  he,  and  not 
the  absolute  owner,  would  be  held  respon- 
sible tor  the  misfortnne."    Abb.  on  Ship.  fST. 
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worked  the  vessel  on  shares.^    The  commander  of  a  canal-boat  has  been  held  liable 
for  the  negligence  of  his  crew,  where  he  was  present  on  the  tow-path  giving  orders.' 

2  15.  Compulsory  Pilotage. — A  licensed  pilot  voluntarily  employed  by  the 
owner  of  a  vessel  does  not  occupy,  in  law,  the  status  of  an  independent  contractor, 
but  is  his  servant ;  and  if  he  so  navigates  the  ship  as  to  do  damage  to  the  vessel  or 
other  property  of  another,  the  owner  of  the  vessel  which  he  is  thus  navigating  must 
answer  for  it.'  But  where  the  law  obliges  the  master  of  a  vessel,  in  entering  or 
departing  from  a  particular  port,  or  in  performing  a  particular  navigation,  to  talse  on 
board  the  first  licensed  pilot  who  tenders  his  services,  and  to  put  him  in  control  of 
the  navigating  of  the  ship,  such  pilot  is  not  deemed  the  servant  either  of  the  master 
or  owner  of  the  vessel,  in  such  a  sense  as  to  make  either  responsible  for  the  conse- 
quences of  his  negligence.*  If  the  taking  of  the  first  pilot  that  offers  his  services  is 
not  compulsory,  —  if  the  master  is  at  liberty  to  pilot  his  own  ship,^  even  upon  com- 
pulsion of  paying  pilotage  to  u,  licensed  pilot  who  tenders  his  services  but  is  not 
accepted,*  or  if  he  is  entitled  to  select  a  pilot  from  a  limited  number  or  class  of 
pilots,' —  then  the  person  in  charge  of  the  helm,  although  a  licensed  pilot,  is  deemed 
his  servant,  and  he  must  answer  for  his  negligence.'  But  if  the  ship  is  in  charge  of 
a  licensed  pilot,  the  master  of  the  ship  will  not  be  liable  for  the  consequences  of  a 
collision  not  traceable  to  his  own  personal  negligence,  although  the  employment  of  the 
pilot  may  not  have  been  compulsory;  for  the  pilot  is,  in  such  cases,  deemed  the 
master  of  the  vessel  pro  hac  vice? 


•  Annett  v.  Foster,  1  Daly,  502.  Compare 
Webb  V.  Pierce,  1  Curt.  101;  Thompson  v. 
Snow,  4  Me.  264;  Lyman  v.  Redman,  23  Me. 
289;  Jones  v.  Blum,  2  Blch.  L.  475;  Jones  v. 
Sims,  6  Port.  138;  Arthur  v.  The  Cassius,  2 
Story,  81. 

»  Korah  v.  Ottawa,  32  ru.  121. 

'  Yates  V.  Brown,  8  Pick.  23;  Bussy  ». 
Donaldson,  4  DaU.  206;  Shaw  v.  Eeed,  9 
Watts  &  S.  72. 

4  The  Annapolis,  1  Lush.  295 ;  The  Maria,  1 
W.  Bob.  106 ;  General  Steam  Nay.  Co.  u.  Brit- 
ish &  Colonial  Steam  Nay.  Co.,  L.  K.  3  Exch. 
330.  This  rule  is  embodied  in  the  "English 
Merchants'  Shipping  Act"  of  1854,  §  388,  and 
In  several  earlier  British  statutes.  These 
statutes  have  received  construction  in  the 
following  cases:  General  Steam  Nav.  Co.  o. 
British  &  Colonial  Steam  Nav.  Co.,  L.  K.  4 
Exch.  238;  The  Temora,  1  Lush.  17;  The  Earl 
of  Auckland,  1  Lush.  164;  s.  c,  30  L.  J.  (P. 
M.  &  A.)  41;  The  Protector,  1  W.  Bob.  45; 
The  Diana,  1 W.  Bob.  131;  Smith  v.  Condry, 
1  How.  (U.  S.)  28;  Mcintosh  v.  Slade,  6Bam. 
&  Cress.  657.  It  has  been  held  that  British 
statutes  making  pUotage  compulsory  apply 
to  foreign  vessels  entering  a  British  port. 
The  Annapolis,  1  Lush.  295.  The  Supreme 
Court  of  the  United  States,  in  a  case  where 
one  American  vessel  injured  another  in 
leaving  a  British  port,  under  control  of  a, 
British  pilot,  which  the  master  of  the  Amer- 
ican vessel  had  been  obliged  to  employ,  in 


conformity  with  British  statutes  regulating 
pilotage  in  British  ports,  held  that  the  ques  - 
tion  of  liability  was  governed  by  the  con- 
struction which  the  English  Court  of  Admi- 
ralty had  put  upon  the  statutes  in  question, 
the  decisions  of  the  English  courts  of  law 
presenting  a  conflict.  Smith  v.  Condry,  1 
How.  28.  The  English  Court  of  Admiralty 
will  not,  however,  enforce  a  foreign  statute 
in  regard  to  compulsory  pilotage.  The  Hal- 
ley,  L.  B.  2  P.  C.  193. 

'  The  Killarney,  1  Lush.  427;  s.  c,  30  L.  J. 
(P.  M.  &  A.)  41;  The  Stettin,  1  Bro.  &  Lush. 
199;  Tyne  Improvement  Commissioners  v. 
General  Steam  Nav.  Co.,  L.  B.  2  Q.  B.  63; 
The  Lion,  L.  B.  2  P.  C.  525. 

«  Attorney- General  v.  Case,  3  Price,  302. 

'  Martin  v.  Temperley,  4  Q.  B.  298. 

8  Neptune  the  Second,  1  Dod.  467.  It  has 
been  ruled,  however,  under  the  seventy- 
second  section  of  the  statute  6  Geo.  IV.,  c. 
125,  that  if  the  master  of  a  vessel  takes  on 
board  a  licensed  pilot,  although  not  bound 
to  do  80,  he  will  be  exempted  from  the  con- 
sequences of  his  negligence.  Lucey  v.  In- 
gram, 6  Mee.  &  W.  302  (followed  in  General 
Steam  Nav.  Co.  o.  British  &  Colonial  Nav. 
Co.,  L.  B.  3  Exch.  330).  See  also  Carruthers 
V.  Sydebotham,  4  Mau.  &  Sel.  77;  Smith  v. 
Condry,  1  How.  28. 

9  Snell  V.  Eich,  1  Johns.  305;  Bowcherr. 
Noidstrom,  1  Taun.  567;  Bennet  v.  Moita,  7 
Taun.  258.    See  The  Xiconderoga,  Swab.  215. 
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2  16.  Lessor  and  Lessee. — A  lessee  is  not,  within  the  meaning  of  this  rule,  the 
servant  of  his  lessor.'  It  is  so  held  in  the  case  of  the  lessee  of  a  licensed  ferry, 
although  the  license  is  in  some  sense  a  personal  trust.''  The  question  which  generally 
arises  under  this  head  is,  whether  the  particular  contract  is  one  of  service  or  a  demise 
of  a  term  in  real  property.  In  determining  this  question,  the  rule  laid  down  in 
Bacon's  Abridgment^  has  heen  appealed  to:  "Whatever  words  are  sufficient  to 
explain  the  intent  of  the  parties  that  one  shall  divest  himself  of  the  possession,  and 
the  other  come  into  it,  for  such  a  determinate  time,  such  words,  whether  they  were  in 
the  form  of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will, 
in  construction  of  law,  amount  to  a  lease  for  years.  "  * 

J  17.  Vendor  and  Vendee.  —  The  same  principle  extends  so  as  to  exempt  the 
vendor  of  land,  who  retains  the  fee  in  his  own  name,  from  injuries  to  adjacent  lands, 
committed  by  his  vendee  in  possession.  Thus,  where  A.  agreed  to  convey  land  to  B., 
and  B.  agreed  to  build  a  house  thereon,  and  pay  for  the  laud,  and  B.,  in  preparing  to 
build,  undermined  the  house  of  C,  A.  was  not  answerable  for  the  damages.* 

1 18.  Receivers  of  Railways.  — A  receiver  of  a  railway  appointed  by  a  court 
pending  a  litigation  is  an  officer  of  the  court  which  appoints  him,  is  in  no  sense  an 
agent  or  servant  of  the  company,  and  the  company  cannot  be  held  responsible  for  the 
negligent  acts  of  his  servants  in  operating  the  road.* 

J  19.  Licensed  Carrier,  Drover,  or  the  like.  —  One  who,  under  a  public 
license,  exercises  a  certain  employment  on  behalf  of  any  member  of  the  public  who 
may  hire  hira,  —  such  as  a  licensed  public  carman,'  drover,^  pilot,'  or  drayman, i"  — 
does  not  stand  in  the  relation  of  servant  to  one  who  may  hire  him  to  do  a  particular 
job,  such  as  he  is  licensed  to  do,  but  is  deemed  an  independent  contractor  within  the 
meaning  of  subdivision  IIL  But  this  rule  has  its  limitations.  The  fact  that  H  man 
is  obliged  by  law  to  select  servants  to  carry  on  a  particular  employment,  from  a  par- 
ticular class  of  men  skilled  in  such  employment,  and  licensed  to  follow  it,  does  not 
exclude  the  possibility  of  the  relation  of  master  and  servant  existing  between  them. 
Thus,  an  English  statute,''  and  the  by-laws  ordained  in  pursuance  thereof,  enacted 
that  no  one  besides  freemen,  or  apprentices  to  freemen  or  to  widows  of  freemen,  of 
the  Watermen  and  Lightermen's  Company  (with  certain  exceptions,  not  material) 
might  navigate  craft  on  the  river  Thames,  within  certain  limits,  under  a  penalty ;  but 
any  person  might  keep  and  use  craft  for  carrying  his  own  goods  by  his  servants, 
being  such  freemen  and  apprentices;  and  that  upon  every  barge  there  must  be  at 
least  one  able  and  skilful  man  thus  qualified  to  navigate.  There  were  about  six 
thousand  freemen  and  apprentices  of  the  company  having  this  exclusive  privilege. 

'  Fiske  V.  Framlngham  Man.  Co.,  14  Pick.  •  Ohio,  etc. ,  E.  Co.  v.  Davis,  23  Ind.  553. 

191.  '  McMullen  v.  Hoyt,  2  Daly,  271. 

2  BlackweE  v.  Wiswall,  24  Barb.  355;  ».  c,  »  Milligan  v.  Wedge,  12  Ad.  &  E.  737;  i 
14  How.  Pr.  257 ;  Norton  v.  Wiswall,  26  Barb.  Per.  &  Dav.  714. 

618;  «.  c,  14  How.  Pr.  42;  Pelton  v.  DeaU,  '  The  Maria,  1  W.  Bob.  95,  106,  107,  per 

22  Vt.  170;  Ladd«.Chotard,  Minor  (Ala.),  366.  Dr.  Lushington.    So  enacted  by  the  6  Geo. 

Compare  Heimstreet  v.  Rowland,  5  Demo,  IV.,  c.  125,  §  55;  and  see  tlie  52  Geo.  III.,  o. 

68;  Bowyer  v.  Anderson,  2  Leigh,  550.  39,  §  30. 

3  Tit.  "  Leases,"  etc.,  K.  '"  De  Forrest  v.  Wright,  2  Mich.  368.    See 
*  Piske  V.  Pramingham  Man.  Co.,  14  Pick.  Dalton  v.  Bachelor,  1  Post.  &  Fin.  15. 

493.  u  7  &  8  Geo.  IV.,  c.  75. 

'  Earle  t>.  Hall,  2  Mete.  353. 
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The  owner  of  a  barge  hired  two  persons  thus  qualified  to  navigate  it,  within  the  limits 
•of  the  statute,  and  by  their  negligence  another  vessel  was  injured.  It  was  held  that 
the  navigators  so  employed  were  the  servants  of  the  owner  of  the  barge,  and  that  he 
must  pay  the  damages."  The  case  was  distinguished  from  cases  under  the  Pilot  Act, 
ralready  cited ;  for  there  the  master  of  the  vessel  was  obliged  to  take  the  first  pilot  who 
•offered  himself. •*  It  was  compared  to  the  state  of  things  existing  under  a  former  Eng- 
lish statute,'  prohibiting  (with  certain  exceptions)  persons  from  exercising  callings 
who  had  not  been  apprentices  thereto.  So,  a  warehouseman  in  Liverpool  employed 
•a  master-porter  to  remove  a  barrel  from  his  warehouse.  The  master-porter  employed 
his  own  men  and  tackle.  Through  the  negligence  of  one  of  his  men,  the  tackle  failed, 
■and  the  barrel  fell  on  the  plaintiff.  It  was  held  that  the  warehouseman  was  liable,  on 
the  ground  that  the  master-porter  and  his  men  were,  for  the  time  being,  his  servants.* 
It  follows,  therefore,  that  the  mere  fact  that  a  person  exercises  generally  an  indepen- 
'dent  employment,  in  which  he  is  skilled,  does  not  exclude  the  conclusion  that  he  may 
be  the  servant  of  one  who  hires  him  to  do  a  particular  job.  The  distinction  upon 
which  the  cases  turn  was  thus  summed  up  by  Bigelow,  C.  J. :  "If  the  person  em- 
ployed to  do  the  work  carries  on  an  independent  employment,  and  acts  in  pursuance 
•of  a  contract  with  his  employer,  by  which  he  has  agreed  to  do  the  work  on  certain 
specified  terms,  in  a  particular  manner,  and  for  a  stipulated  price,  then  the  employer 
is  not  liable.  The  relation  of  master  and  servant  does  not  subsist  between  the  parties, 
but  only  that  of  contractor  and  contractee."  * 

J  20.  Assistants,  Deputies,  and  Agents  of  Public  Officers.  — In  a  former 
•chapter,  discussing  the  liability  of  public  officers,  we  adverted  to  the  distinction  be- 
tween those  officers  who  act  directly  for  the  public  and  mediately  for  individuals,  and 
those  who  act  distributively  for  individuals  and  indirectly  for  the  public.  The  former, 
it  was  seen,  are  in  general  only  responsible  to  the  public  in  a  criminal  prosecution, 
-whilst  the  latter  are  responsible  to  the  individuals  for  whom  they  undertake  to  act, 
in  a  private  action.^  This  distinction  is  important  when  considering  the  liability  of 
public  officers  for  the  acts  of  their  servants  or  deputies.  Those  officers  whose  duties 
are  of  a  public  nature  are  not,  in  general,  liable  for  the  wrongs  of  those  through 
whose  agency  they  are  obliged  to  act.  Such  agents  are  deemed  agents  of  the  public, 
or  of  the  government,  and  not  agents  of  the  superior  officer  whose  orders  they  receive 
and  obey.  This  is  obviously  the  rule  with  regard  to  military  officers,  and  probably 
the  books  disclose  no  instance  of  an  attempt  to  make  a  military  commander  respon- 
sible for  a  wrong  of  his  subordinate,  unless  such  wrong  was  directly  traceable  to  some 
wrong  of  his  own.  Neither  is  the  captain  of  a  war-vessel  answerable  for  the  damage 
done  by  her  running  down  another  vessel,  if  the  mischief  happened  during  the  watch 
of  his  lieutenant,  who  was  on  deck  and  had  actual  charge  of  the  navigating  of  the 

1  Martin  r.  Temperley,  i  Q.  B.  295.  This  overruled  case  of  Bush  v.  Steinman,  1  Bos. 
case  cannot  be  reconciled  with  MUligau  t>.  &  Pul.  404,  hold  a  proprietor  responsible  for 
Wedge,  supra,  the  acts  of  independent  contractors  while 

2  As  to  compulsory  pilotage,  see  §  15.  working  about  his  premises ;  making  a  dil- 
5  5  Eliz.,  u.  i,  §  31.  See  1  Bla.  Comm.  427.  ference,  in  this  respect,  between  the  duties 
*  Bandleson  v.  Murray,  8  Ad.  &  E.  109;  ».       of  owners  of  fixed  and  owners  of  movable 

•c.,  3  Nev.  &P.  237;  2  Jur.  324.    In  Murphy  «.       property.    This  doctiine  is  now  almost  uui- 
Caralli,   3  Hurl.  &  Colt.  460,  this  case  was       versally  denied.     See  Stevens  u.  Armstrong, 
declaredbyPollock,  0.  B.,  to  be  contrary  to       next  section;  infra,  ^i>,  etseq. 
the  current  of  authority.     It  belongs  to  the  '  Brackett  v.  Lubke,  4  Allen,  138. 

few    English   cases  which,  following    the  '  Ante,  p.  825. 
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vessel  at  the  time,  the  captain  not  being  on  deck,  and  it  not  being  his  duty  to  be  there.' 
So,  the  postmasters-general  of  England  were  early  held  exempt  from  liability  for  the 
defaults  of  the  subordinate  officers  appointed  by  them.'  The  same  immunity  extends  to- 
postmasters  in  this  country.  These  oflScers,  though  answerable  for  a  want  of  attention 
to  the  official  conduct  of  their  subordinates,  are  not  responsible  for  their  secret  delin- 
quencies. An  action  does  not,  therefore,  lie  against  such  an  officer  for  the  purloining 
of  a  letter  by  a  sworn  assistant  appointed  and  retained  by  him  in  good  faith.'  The 
assistant  or  deputy  is  liable  for  his  own  misfeasances.*  But  if  the  postmaster  employs 
a  private  person,  not  duly  appointed  and  sworn  as  a  deputy  or  assistant  postmaster, 
such  private  person  is  to  be  deemed  his  servant,  and  he  must  answer  for  his  negligence ; 
because  the  employing  of  such  a  person,  without  requiring  him  to  qualify  under  the 
law,  is  official  misconduct  on  the  part  of  the  postmaster.*  In  like  manner,  a  mail- 
carrier  who  has  not  been  sworn  in  conformity  with  law  has  been  held  to  be,  not  an 
officer  of  the  government,  but  a  servant  of  the  contractor  appointing  him,  so  that  the 
latter  is  responsible  for  his  defaults.^  In  1802,  this  question  was  before  the  Constitu- 
tional Court  of  South  Carolina.  The  action  was  for  the  loss  of  bank-bills  which  had 
been  sealed  up  in  a  letter  and  deposited  in  the  hands  of  an  unofficial  assistant  to  the 
postmaster,  the  postmaster  himself  being  absent.  The  court  ruled  that  a  postmaster 
is  liable  for  a  loss  occasioned  by  negligence  in  his  office;  and  that  his  deputy  or 
assistant  is  not  responsible  to  the  party  injured,  although  the  loss  is  occasioned  solely 
by  his  default,  unless  he  is  an  officer  of  the  department,  recognized  by  law ;  and  if  he 
is  such  an  officer,  he  alone  is  responsible,  and  not  the  postmaster.'  The  position  of 
the  court  that  the  assistant  was  not  liable  because  he  had  assumed  to  discharge  the 
functions  of  an  office  without  being  lawfully  appointed  and  qualified,  is  destitute  of 
support  in  legal  analogy.  Such  a  person  ought  not  to  be  allowed  to  claim  an  advan- 
tage from  the  fact  that  he  was  usurping  an  office  to  which  he  had  not  been  regularly 
appointed.*  Not  being  an  independent  officer  of  the  law,  he  was  obviously,  so  far  as 
he  had  authority  to  act  at  all,  a  mere  servant  of  the  postmaster.'  This  being  his 
status,  both  he  and  the  postmaster  were  jointly  and  severally  liable  for  his  defaults.'" 
It  was  ruled  in  New  York,  in  1806,  that  the  executors  of  a  deceased  postmaster  were 
not  liable  for  the  embezzlement  of  moneys  by  a  clerk  of  the  postmaster,  not  duly 
appointed  and  qualified,  on  the  ground  that  the  action  was  one  which  died  with  the^ 
postmaster.  The  court  expressed  no  opinion  as  to  whether  the  postmaster  himself, 
if  living,  would  be  liable."  Statutes  now  probably  exist  in  all  the  States  of  the- 
Union  concerning  the  survivorship  of  actions,  which  renders  this  decision  obsolete. 

1  Nicholson  v.  Mounsey,  16  East,  384.  give  in  evidence  the  neglect  oi  an  assistant 
Compare  Snell  o.  Eich,  1  Johns.  305.  acting  under  him.    Ibid. 

-  Lane  v.  Cotton,  1  Ld.  Eaym.  646  (Lord  *  Maxwell  v.  Mcllvoy,  2  Bibb,  211;  Row- 
Holt  dissenting) ;  Wliitf  eld  u.Le  Despencer,  ning  V.  Goodchild,  3  Wils.  443.  See  Dox 
Cowp.  754.  V.  Postmaster-General,  1  Pet.  318;  Ford  v.. 

2  Schroyer  v.  Lynch,  8  Watts,  453 ;  Wiggins  Parker,  4  Ohio  St.  576. 

r.  Hathaway,  6  Barb.  632 ;  Dnnlop  v.  Munroe,  5  Bishop  v.  Williamson,  11  Me.  495, 506. 

7  Cranch,  242,  269,  where  Johnson,  J.,  said:  «  Sawyer o.  Corse,  17  Gratt.  230. 

"The  distinction  between  the  relation  ol  a  '  Bolan  v.  Williamson,  1  Brev.  181. 

postmaster-general  and  his  sworn  assistant  *  Dean  v.  Gridley,  10  Wend.  254;  Green 

acting  under  him,  and  between  master  and  v.  Burke,  23  Wend.  490;  Plymouth  v.  Painter, 

servant  generally,  has  long  been  settled."  17  Conn.  585;  Farmers',  etc.,  Bank  «.  Chester, 

It  followed  that,  in  an  action  to  charge  a  6  Humph.  458. 

postmaster  lor  negligence  in  not  forwarding  9  Bishop  r.  Williamson,  11  Me.  495. 

a  letter,  the  issue  being  the  neglect  of  the  i"  Ante,  §  11. 

pobtma&ter  himself,  it  was  inconipptent  to  n  Franklin  v.  Low,  1  Johns.  396. 
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In  like  manner,  it  has  been  ruled  in  England  that  public  officers,  acting  gratuitously, 
are  not  responsible  civiliter  for  the  negligence  of  the  agents  whom  they  are  obliged  to 
employ.'  This  doctrine  does  not  apply  to  corporations  discharging  public  duties, 
and  having  a  fund  out  of  which  damages  may  be  paid."  On  the  other  hand,  those 
officers  who  act  distributively  for  the  public,  in  consideration  of  the  fees  paid  them 
by  the  particular  individuals  for  whom  they  act,  of  which  the  most  conspicuous 
example  is  that  of  sheriffs,  are  generally  held  liable  for  the  negligences  and  other 
wrongs  of  their  deputies.'  The  doctrine  is  equally  applicable  to  clerks  and  recording 
officers.* 

?  21.  Whether  the  Relation  existed,  a  Question  of  Pact.  —  Whether  the 
person  whose  immediate  negligence  or  misconduct  caused  the  particular  injury  was 
acting  at  the  time  as  the  servant  of  the  person  sought  to  be  charged,  frequently 
depends  on  such  a  variety  of  facts  that  it  falls  outside  of  any  definite  rule,  and  for 
that  reason  becomes,  under  proper  instructions,  a  question  of  fact  for  the  jury.* 

IIL  Non-liability  of  Proprietor  tor  Wrongs  op  Independent  Contractor 

OR  HIS  Servants. 

2  22.  The  General  Rule  is,  that  one  who  has  contracted  with  a  competent  and 
fit  person,  exercising  an  independent  employment,  to  do  a  piece  of  work,  not  in  itself 
unlawful  or  attended  with  danger  to  others,  according  to  the  contractor's  own 
methods,  and  without  his  being  subject  to  control,  except  as  to  the  results  of  his 
work,  will  not  be  answerable  for  the  wrongs  of  such  contractor,  his  sub-contractors,  or 
his  servants,  committed  in  the  prosecution  of  such  work.'    An  independent  con- 

'  Hall  V.  Smith,  2  Bing.  166;  a.  c,  9  J.  B.  It,  and  some  ot  them  exclude  some  of  the 

Moo.  228;  Holliday  v.  St.  Leonard,  Shore-  qualifications ;    Harkins  v.  Standard  Sugar 

ditch,  11 0.  B.  (N.  s.)  191.    See  Humphreys  i>.  Refinery,  1Z2  Mass.  400;  Morgan  v.  Bowman, 

Mears,  1  Man.  &  E.  187;  Harris  v.  Baiter,  4  22  Mo.  538;  Bari-y  o.  St.  Louie,  17  Mo.  121; 

Mau.  &  Sel.  27.    The  law  of  Scotland  was  Clark  v.  Hannibal,  etc.,  E.  Co.,  36  Mo.  202; 

declared  to  be  the  same.    Duncan  v.  Find-  CuiE  v.  Newark,  etc.,  E.  Co.,  35  N.  J.  L-  17; 

later,  6  CI.  &  Fin.  894.  Peachey  v.  Eowland,  13  0.  B.  181;  a.  c,  17 

2  Mersey  Docks  Trustees  v.  Gibbs,  ante,  Jur.  764;  22  L.J.  (C.  P.)  81;  Boswell  u.  Laird, 

p.  581.  8  Oal.  469 ;  Du  Pratt  v.  Lick,  88  Cal.  691 ;  Fan- 

8  Watson  V.  Todd,  6  Mass.  271;  Perley  v.  joy  v.  Seales,  29  Cal.  243;  Seammon  v.  Chi- 

Foster,  9  Mass.  112;  Vinton  v.  Bradford,  13  cago,  25  111.  424;  West  v.  St.  Louis,  etc.,  E. 

Mass.  114;  Congdon  v.  Cooper,  16  Mass.  10;  Co.,  63  111.  545;  Prairie  State  Loan  and  Trust 

Campbell  v.  Phelps,  17  Mass.  244;  Jentry  v.  Co.  v.  Doig,  70  lU.  52;  Blake  v.  Ferris,  6  N.  Y. 

Hunt,  2  McCord,  410;  Hazard   v.  Israel,  1  48;  Kellogg u.  Payne,  21  Iowa,  576;  Callahan 

Binn.  240;  Moore  v.  Dawney,  3  Hen.  &  M.  u.Burlington, etc.,E. Co.,23Iowa,662;  Wood 

127;  Estes  v.  Williams,  Cooke  (Tenn.),  413;  v.  Indian  School-District,  44  Iowa,  27;  Kan- 

Prewitt  V.  Neal,  Minor  (Ala.),  386;  Knowl-  sas,  etc.,  E.  Co.  «.  Fitzsimmons,  18  Kan.  34; 

ton  V.  Bartlett,  1  Pick.  271;  Marshall  v.  Hos-  Eobinson  v.  Webb,  11  Bush,  464;  Hilliard  v. 

mer,  4  Mass.  60;  Bond  v.  Ward,  7  Mass.  123;  Eichardson,  3- Gray,  349,  ante,  p.  868;  Forsyth 

Waterhouse  o.  Waite,  11  Mass.  207;  Smith  v.  Hooper,  11  AUen,  419;  Linton  v.  Smith,  8 

t).  Joiner,  1 D,  Chip.  62.  Gray,  147;  Ooomes  v.  Houghton,  102  Mass. 

*  Welddes  v.  JEdseU,  2  McLean,  366.  211 ;  AUen  v.  WiUard,  67  Pa.  St.  374;  Erie  v, 

'Kimball  v.  Cushman,  103  Mass.  194;  CauUdns,  86  Pa.  St.  247;  Pierrepont  t).  Love- 
Crockett  «.  Calvert,  8  Ind.  127;  Kellogg  v.  less,  72  N.  T.  211;  Eeedie  v.  London,  etc.,  R. 
Payne,  21  Ind.  676;  Whatman  v.  Pearson,  Co.,  4  Exch.  244;  ».  c.,6  Eng.  Eail.  Cas.  184; 
L.  B.  3  C.  P.  422.  Pawlet  v.  Eutiand,  etc.,  E.  Co.,  28  Vt.  297; 

«  I  have  stated  the  rule  broadly,  bringing  Knight  v.  Fox,  5  Exch.  721;  Schuliu-  r.  Hud- 

into  use  all  the  well-recognized  qualifica-  son  Biver  E.  Co.,  38  Barb.  653;   Detroit  v. 

tions.    All  of  the  following  cases  support  Corey,  9  Mich.  165;  Darmstaetter  jj.  Mojna- 
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tractor,  within  the  meaning  of  this  rule,  is  one  who  renders  service  in  the  course 
of  an  occupation,  representing  the  will  of  his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by  which  it  is  accomplished.'  The  contractor 
must  answer  for  his  own  wrongs  and  the  wrongs  committed  in  the  course  of 
the  work  by  his  servants.^  And  if  the  proprietor  has  been  compelled  to  pay 
damages  on  account  of  the  negligence  of  the  contractor,  he  may  recover  them  from 
the  contractor.'  But  if  the  contractor  merely  engages  to  do  certain  work  on  a  build- 
ing, e.g.,  the  brick-work,  under  the  direction  of  an  agent  of  the  proprietor,  e.g.,  an 
architect,  and  the  building  falls  in  consequence  of  a  defect  in  the  plan  furnished  by 
the  architect,  the  contractor  will  not  be  liable  to  a  third  person  so  injured;  for  this 
would  reverse  the  rule,  and  make  the  inferior  liable  for  the  acts  of  the  superior.  But 
in  case  of  a  plan  so  defective  that  even  a  person  not  skilled  in  architecture  would 
know  it  to  be  dangerous,  the  rule  might  be  different.* 

§  23.  'Where  the  "Work  contracted  for  is  ■wrongful  per  se. — K  the  work 
contracted  for  bj'  a  proprietor  of  real  property  Is  wrongful  per  se,  —  that  is,  if  in  the 
ordinary  mode  of  doing  it  it  is  a  nuisance,  —  the  proprietor  will  be  liable  for  any 
injury  which  may  result  from  it  to  third  persons,  although  the  work  is  done  by  a 
parson  exercising  an  independent  employment,  and  employing  his  own  servants.* 
The  principle  briefly  is,  that  if  one  contracts  with  another  to  commit  a  nuisance,  he 
must  answer  for  it.    This  liability  rests  on  the  idea  that  he  Is  a  co-trespasser  by 


han,  27  Mich.  188;  Hale  v.  Johnson,  80  HI. 
185;  ConDers  v.  Hennessey,  112  Mass.  96; 
Wright  V.  Holbrook,  52  N.  H.  120;  Pack  v. 
New  York,  8  N.  T.  222;  Painter  «.  Pittsburgh, 
46  Pa.  St.  213;  Hunt  v.  Pennsylvania  E.  Co., 
61  Pa.  St.  475 ;  Eeed  v.  Allegheny  City,  79  Pa. 
St.  300;  Wray  u.  Evans,  80  Pa.  St.  102;  Eyder 
V.  Thomas,  13  Hun,  296;  Clark  v.  Vermont, 
etc.,  E.  Co.,  28  Vt.  103 ;  Van  Wert  v.  Brooklyn, 
28  How.  Pr.  451;  Benedict  ^.  Martin,  36 
Barb.  288;  Barrett  v.  Singer  Man.  Co.,  1 
Sweeney,  545 ;  McCafEerty  v.  Spuyten  Duyvil, 
etc.,  E.  Co.,  61  N.  T.  178;  O'Eourke  v.  Hart, 
7  Bosw.  511;  s.  c,  9  Bosw.  301;  Potter  v.  Sey- 
mour, 4  Bos w.  140 ;  Kelly  v.  New  York,  U  N. 
Y.  432;  8.  c,  i  E.  D.  Smith,  291;  Gent  v.  New 
York,  Seld.  Notes,  240 ;  Gardner  v.  Bennett, 
6  Jones  &  Sp.  197 ;  King  v.  New  York,  etc.,  E. 
Co.,  66  N.  Y.  182  (reversing  4  Hun,  769) ;  Earl 
V.  Beadleston,  10  Jones  &  Sp.  294;  Butler  v. 
Hunter,  7  Hurl.  &  N.  826;  Gourdier  v.  Cor- 
mack,  2  E.  D.  Smith,  254  (see  the  same  case, 
a  E.  D.  Smith,  200) ;  Innocent  ti.  Peto,  4  Fost. 
&  Fin.  8 ;  Brown  v.  Accringtou  Co.,  3  Hurl.  & 
Colt.  611;  «.  c,  34  L.  J.  (Exch.)  208;  13  L.  T. 
(N.  s.)  94;  Allen  v.  Hayward,  7  Q.  B.  960;  10 
Jur.  92;  «.  c,  15  L.  J.  (Q.  B.)  99;  4Eng.  Eall. 
Cas.  104;  Vanderpool  v.  Hussen,  28  Barb. 
196;  Knight  v.  Fox,  6  Exch.  721;  ».  c,  14  Jur. 
963;  20  L.  J.  (Exch.)  9;  Daniel  v.  Metiopoli- 
tan  E.  Co.,  L.  E.  5  H.  L.  45;  ».  c,  40  L.  J.  (C. 
P.)  121;  24  L.  T.  (N.  8.)  815;  20  Week.  Eep. 
37;  Goslin  v.  Agricultural  HaU  Co.,  1  C.  P. 


Div.  482;  Deford  c.  The  State,  30  Md.  179; 
Cincinnati  v.  Stone,  6  Ohio  St.  38;  Clark  v. 
Fry,  8  Ohio  St.  358;  Harrison  v.  Collins,  86 
Pa.  St.  153;  5  Eeporter,  760;  17  Alb.  L.  J.  398; 
6  Cent.  L.  J.  401;  35  Leg.  Int.  202;  Schweick- 
hardt  v.  St.  Louis,  2  Mo.  App.  671;  Kepperly 
D.  Eamsden,  83  111.  354.  The  same  rule  sub- 
stantially obtains  under  the  Code  of  Louis- 
iana.   Peyton  v.  Eichards,  11  La.  An.  62. 

1  Mercur,  J.,  in  Harrison  v.  Collins,  86  Fa. 
St.  153. 

2  Holt  V.  Whatley,  61  Ala.  569;  Shaw  ji. 
Crocker,  42  Cal.  435.  As  to  liability  ot  canal 
contractors  in  New  York,  see  French  v.  Don- 
aldson, 6  Lans.  293 ;  Eobinson  v.  Chamber- 
lain, 34  N.  Y.  389;  Fulton  Ins.  Co.  v.  Baldwin, 
37  N.  Y.  648 ;  Adsit  v.  Brady,  4  Hill,  630 ;  Con- 
roy  V.  Gale,  6  Lans.  344. 

3  Pf  au  V.  WiUiamson,  63  HI.  16. 

*  Daegling  v.  Gilmore,  49  111.  248;  Peyton 
V.  Eichards,  11  La.  An.  62. 

'  Ellis  V.  Sheffield  Gas  Consumers'  Co., 
2  El.  &  Bl.  766;  Cuff  v.  Newark,  etc.,  E.  Co., 
35  N.  J.  L.  17, 674 ;  Kellogg  v.  Payne,  21  Iowa, 
678;  Bobbins  v.  Chicago,  4  Wall.  657;  Chi- 
cago V.  Bobbins,  2  Black,  418;  Water  Co.  v. 
Ware,  16  Wall.  566,  576,  per  Clifford,  J. ;  Hole 
V.  Sittingbourne,  etc.,  E.  Co.,  6  Hurl.  &  N. 
497;  Hundhausene.  Bond,  36  Wis.  29;  Lock- 
wood  V.  New  York,  2  Hilt.  66;  Keegan  v. 
Western  E.  Co.,  8  N.  Y.  175 ;  Clark  v.  Fry,  8 
Ohio  St.  358.  Compare  HIU  v.  New  Elver 
Co.,  9  Best  &  S.  303. 
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Where  the  Work  is  wrongful  joer  se. 

reason  of  his  directing  or  participating  in  the  work  done,  and  not  on  the  doctrine  of 
respondeat  supeHor.^  Nor  can  he  relieve  himself  from  this  liability  by  any  contract 
he  may  make  with  the  undertaker  of  the  work.'  This  is  well  illustrated  by  a  case  in 
Ohio.  A  railway  company  agreed  with  contractors  for  the  construction  of  a  part  of 
their  road,  the  contract  stipulating,  among  other  things,  for  the  removal  of  certain 
rock,  and  that  it  "  must  be  done  by  blasting."  The  contractors  proceeding,  without 
carelessness,  to  blast  such  rock,  a  large  quantity  of  the  fragments  were  thrown  against 
the  dwelling  of  an  adjoining  proprietor,  causing  damage.  It  was  held  that  the  com- 
pany was  liable,  on  the  ground  that  the  contractors  had  done  only  what  they  were 
authorized  by  the  company  to  do;  that  the  doing  of  it  had  resulted  in  a  wrong 
which  flowed  directly  from  the  doing  of  the  act  itself,  and  not  from  the  manner  in 
which  it  was  done ;  and  that  they  were,  therefore,  liable  as  principal  trespassers.' 
So,  where  one  who  had  contracted  with  the  water-board  of  a  city  to  build  a  sewer  was 
required,  by  the  terms  of  the  contract,  to  remove  the  "sheath-piling,''  and,  in  con- 
sequence of  doing  so,  an  adjacent  house  settled  and  was  injured,  the  city  was  held 
liable  for  the  damages.'  So,  if  a  contract  stipulates  for  the  erection  of  a  wall  of 
insufficient  thickness,  in  consequence  of  which  it  falls,  the  proprietor  must  pay  the 
damages.^  Eafting  logs  in  a  river  which  has  been  used  for  that  purpose  for  thirty 
years,  which  use  the  legislature  has  recognized  as  lawful  by  making  appropriations 
for  improving  it  for  that  purpose,  is  not  unlawful  in  a  sense  which  will  make  the 
owner  of  such  logs  responsible  for  the  loss  of  a  bridge  carried  away  by  the  negligence 
of  his  contractor  in  running  logs  to  a,  boom.^  In  New  York,  as  already  seen,  the 
rule  has  been  laid  down  that  persons  who,  without  special  authority,  make  or  con- 
tinue a  covered  excavation  in  a  public  street  or  highway,  for  a  private  purpose, 
should  be  responsible  for  all  injuries  to  individuals  resulting  from  the  street  or  high- 
way being  thereby  less  safe  for  its  appropriate  use,  there  being  no  negligence  by  the 
parties  injured.'  Applying  this  principle,  one  who  had  contracted  to  build  a  block 
of  houses,  and  who  had  let  out  the  work  of  excavating,  blasting,  etc.,  to  a  subcon- 
tractor, was  responsible  for  an  injury  to  a  third  person,  occasioned  by  falling  into  an 
excavation  made  in  the  sidewalk  by  the  subcontractor  or  his  servants,  notwithstand- 
ing the  fact  that  the  subcontractor  had  stipulated  to  guard  against  accidents  by 
proper  precautions,  and  to  make  good  all  damages.  The  governing  principle  was, 
that  the  work  contracted  for  was  wrongful  per  se,  the  consent  of  the  public  authori- 
ties not  having  first  been  obtained,  and  the  principal  contractor  hence  became  a 
fuasi-insurer  of  the  public  against  the  injurious  consequences  of  it.^  This  doctrine 
should  not  be  applied  in  those  jurisdictions  where  the  necessary  excavating  in  build- 
ing is  not  deemed  wrongful  per  se.' 

g  24.  'Where  the  'Work  is,  in  its  Nature,  dangerous  to  Others.  —  It  is 

but  another  expression  of  this  principle  to  say  that  if,  according  to  previous  knowl- 
edge and  experience,  the  work  which  the  proprietor  engages  the  contractor  to  do  is 
likely  to  lead  to  mischief,  however  carefully  performed,  it  will  be  incumbent  on  him 
to  foresee  such  mischief,  and  to  take  precautions  against  it.^"    Thus,  A.,  a  proprietor, 

1  Cole,  J.,  in  Kellogg  v.  Payne,  21  Iowa,  •  Pierrepont  v  Loveless,  72  N.  Y.  211 
679.  '  Congrevej).  Smith,  18N.  Y.  79. 

2  Ellis  V.  Shefaeia  Gas  Consumers'  Co.,  2  »  Creed  v.  Hartman,  29  N.  T.  591. 
El.  &B1.  770.  «Ante,p.-i5L 

3  Carman  v.  SteubenviUe,  i  Ohio  St.  399.  i"  LordCoIonsay,  in  Daniel  d.  Metropolitan 
*  Lockwood  V.  New  York,  2  Hilt.  66.  E.  Co.,  L.  K.  5  H.  L.  63 ;  Bower  v.  Peute,  1  Q. 
s  Daly,  J.,  in  Treadwell  u.  New  York,  1      B.  Div.  321;  Pickard  r.  Smith,  10  C.  B.  (n.  s.) 

Daly,  123.  470.    See  Pearson  i:  Cox,  2  C.  P.  Div.  369. 
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employed  B.,  a  contractor,  to  tear  down  and  rebuild  his  house,  committing  the  entire 
work  to  B.,  who  assumed  the  risk  of  supporting  the  adjacent  house  of  C,  which  was 
entitled  to  support  from  the  house  of  A.  The  house  of  C.  was  injured,  through  the  neg- 
ligence of  B.  in  failingproperly  to  support  it.  In  an  able  judgment  by  Lord  Cockburn, 
C.  J.,  A.  was  held  answerable  in  damages  to  C  The  Supreme  Court  of  the  United 
States,-  in  a  conspicuous  case,  twice  before  it,  has  applied  the  same  rule  so  as  to  charge 
a  proprietor  with  liability  for  damages  to  a  traveller  in  consequence  of  his  contractor 
having  failed  properly  to  guard  an  excavation  which  he  had  made  in  the  street,  in  the 
necessary  prosecution  of  building.  The  court  proceeded  upon  the  principle  that 
where  work  to  be  done  necessarily  constituted  an  obstruction  or  defect  in  the  street, 
which  rendered  it  dangerous  to  travel  unless  properly  guarded  or  shut  out  from 
public  use,  the  principal  for  whom  the  work  was  done  could  not  defeat  a  just  claim 
for  damages  by  proving  that  the  work  which  constituted  the  defect  or  obstruction  was 
the  work  of  an  independent  contractor.*  So,  when  a  person,  for  his  own  profit,  sus- 
pended a  lamp  over  a  sidewalk,  and  permitted  its  fastenings  to  become  decayed,  so 
that  it  was  knocked  down  by  the  negligence  of  a  contractor  in  repairing  it,  injuring  a 
foot-passenger,  he  could  not  escape  payment  of  damages  on  the  ground  that  the  con- 
tractor was  not  his  servant,  and  that  he  himself  had  been  guilty  of  no  personal 
negligence.' 

§  25.  'Where  the  Work  is  In  Itself  lawful,  and  not  dangerous  to  Others, 
but  is  done  so  as  to  make  it  a  Nuisance.  — In  Bush  v.  Steinman,*  it  was  held 
that  the  owner  of  lands  was  liable  for  all  injuries  resulting  from  the  negligence  of 
employees  engaged  in  executing  work  upon  his  lands,  though  the  work  was  done  by 
a  contractor  who  had  contracted  to  do  the  work,  and  who  employed  the  servant 
through  whose  negligence  the  injury  happened.  This  case  was  recognized  as 
authority,  for  a  time,  in  England,^  and  in  a  few  cases  in  this  country.*  It  was  at  first 
restricted,  so  as  to  apply  only  to  real  property,  making  a  difference  between  the 
liability  of  proprietors  of  fixed  and  movable  property  for  the  acts  of  contractors.  It 
was  considered  that  a  man  owed  a  duty  to  his  neighbor  so  to  watch  his  immovable 
property  and  exercise  dominion  over  it  that  it  should  not  work  hurt  to  others,  and 
that  he  ought  not  to  be  allowed  to  evade  this  duty  by  alleging  that  the  act  was  that 
of  an  independent  contractor.'  But  this  distinction  was  finally  denied,'  and  Bush  v. 
Sieinman  has  come  to  he  one  of  the  most  distinctly  overruled  cases  in  the  books.' 

1  Bower  v.  Peate,  1  Q.  B.  Div.  321.  The  ol  Littledale,  J.,  in  Laugher  v.  Pointer,  5 
same  result  was  reached,  on  similar  facts,  in  Barn.  &  Cress.  547.  See,  to  the  same  effect. 
Brown  v.  Werner,  40  Md.  15.  the  able  opinion  of  Field,  J.,  in  Boawell  v. 

2  Eobbins  v.  Chicago,  5  Wall.  657,  678;  Laird,  8  Cal.  469,496;  King  ».  New  York,  etc., 
Chicago  V.  Robbins,  2  Black,  418.  R.  Co.,  66  N.  Y.  181 ;  Ryder  v.  Thomas,  13 

5  Tarry  v.  Ashton,  1  Q.  B.  Div.  314.  Hun,  296;  Conlin  v.  Charleston,  15  Rich.  L. 

*  1  Bos.  &  Pul.  404.  201 ;  Benedict  v.  Martin,  36  Barb.  288;  McCaf- 

5  Sly  V.  Edgely,  6  Esp.  6;  Randleson  ».  ferty  r.  Spuyten  Duyvil,  etc.,  R.  Co.,  61 N.  Y. 

Murray,  8  Ad.  &E.  109.  178;   Gilbert  v.  Beach,  4  Duer,  423;  s.  c,  5 

«  Lowell  V.  Boston,  etc.,  R.  Co.,  23  Pick.  Bosw.  445;  16  N.  Y.  606;  Rapson  v.  Cubitt,  9 

24 ;  New  York  v.  Bailey,  2  Denio,  433 ;  Stone  Mee.  &  W.  710 ;  s.  v.,  Car.  &  M.  641 ;  6  Jur.  606. 

t>.  Cheshire  R.  Co.,  19  N.  H.  437;  Wiswall  w.  Compare    Reedie  v.  London,  etc.,  R.  Co., 

Brinson,  10  Ired.  L.  554 ;  Memphis  v.  Lasser,  9  and  Hobbitt  v.  London,  etc.,  R.  Co.,  4  Exch. 

Humph.  760;  Nashville  v.  Brown,  1  Heisk.  1;  244,  254. 

Silvers  u.  Nerdlinger,  3D  Ind.  53;  Meyers  u.  »  Quarman  «.  Burnett,  6  Mee.  &  W.  499; 

Snyder,  Bright.  489.  Hobbitt  v.  London,  etc.,  R.  Co.,  4  Exch.  254; 

'  Stone  V.  Cheshire  R.  Co.,  19  N.  H.  427.  Hilli.ird  v.  Richardson,  3  Gray,  349;  Painter 

This  case  is  questioned  in  Wriglit  v.  Hoi-  v.  Pittsburgh,  46  Pa.  St.  213 ;   Pack  v.  New 

brook,  52  N.  H.  120.  York,  8  N.  Y.  222;  Cuff  v.  Newark,  etc.,  R. 

>>  It  was  denied  in  the  celebrated  opinion  Co.,  35  N.  J.  L.  17,  574;  Kellogg  v.  Payne,  21 
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Bush  V.  Steinman  —  Duties  of  Owners  of  fixed  Property. 

The  sound  doctrine  now  is,  that  if  one  engages  with  a  contractor  to  do  an  act  which 
may  he  done  in  a  lawful  manner,  and  the  contractor  in  doing  it  unnecessarily  commits 
a  nuisance,  whereby  injury  results  to  a  third  person,  the  employer  will  not  be  liable.* 
In  other  words,  if  the  act  or  neglect  which  produces  the  Injury  is  purely  collateral  to 
the  -work  contracted  to  be  done,  and  entirely  the  result  of  the  wrongful  acts  of  the  con- 
tractor and  his  workmen,  the  proprietor  is  not  liable ;  but  if  the  injury  directly  results 
from  the  work  which  the  contractor  engaged  and  was  authorized  to  do,  he  Is  equally 
liable  with  the  contractor.'  As  well  stated  in  recent  cases  in  New  York,  there  are 
but  three  cases  in  which  the  owner  of  fixed  property  is  responsible  for  acts  done  upon 
it  which  result  In  injury  to  another:  first,  where  the  person  doing  the  act  stands 
towards  the  proprietor  in  the  relation  of  employee  or  servant;  second,  where  the  act 
as  authorized  by  a  contract  between  the  proprietor  and  actor  neeesaanly  produced 
the  injury ;  and,  third,  where  the  injury  was  occasioned  by  tlie  omission  of  some  duty 
imposed  on  the  proprietor.'  In  the  third  category  falls  the  case  of  a  continuing 
nuisance ;  for  a  man  must  not  suffer  a  nuisance  to  continue  on  his  premises,  to  the 
injury  of  others,  although  he  was  not  responsible  for  its  creation.*  Moreover,  if  he 
employs  a  contractor  to  do  a  work  not  in  its  nature  a  nuisance,  but  when  completed  it 
is  so  by  reason  of  the  manner  in  which  the  contractor  has  done  it,  and  he  accepts  the 
work  in  this  condition,  he  becomes  at  once  responsible  for  the  existence  of  the 
nuisance,  upon  a  principle  very  similar  to  that  which  makes  »  principal  respon- 
sible for  unauthorized  wrongs  committed  by  his  agent,  by  ratifying  them.' 

§  26.  The  Value  of  Bush  v.  Steinman  —  Duties  of  Owners  of  fized 
Property.  — It  is  very  clear,  however,  that  Bush  v.  Steinman  is  supported  by  an 
underlying  principle  of  justice.  A  man  owes  a  duty  to  others  in  respect  to  the  man- 
agement of  his  property.  Shall  he  be  permitted  to  escape  that  duty  by  delegating 
the  management  of  his  property  in  a  given  particular  to  another  man,  stipulating 
that  the  latter  shall  proceed  without  control,  and  according  to  his  own  discretion? 
Certain  duties  are  imposed  on  railway  companies  by  the  legislature,  as  the  con- 
dition upon  which  certain  franchises  are  granted  to  them.  Can  they  escape  these 
duties  by  delegating  them  to  "independent,"  though  irresponsible,  contractors,  each 
of  whom  may  proceed  into  the  country  with  an  army  of  laborers,  and  exercise  the 
most  oppressive  acts  towards  separate  agricultural  proprietors,  who  are  left  substan- 
tially without  redress?  The  cases  of  Clark  v.  Hannibal,  etc.,  Railroad  Company" 
&ni  Meyer  v.  Midland,  etc..  Railroad  Company''  suggest  with  what  impunity  this 
may  be  done.  The  vigorous  justice  asserted  by  another  court,  presided  over  by 
Shaw,  C.  J.,  following  Bush  v.  Steinman,  compelled  a  railway  companj'  to  pay  dam- 
ages to  a  traveller  who  had  been  injured  in  the  night-time  by  reason  of  the  fact  that 
the  servants  of  a  contractor  with  the  corporation  had  removed  and  neglected  to 

Iowa,  575;  Allen  v.  Willard,  57  Pa.  St.  381;  9  Bosw.  301;  Earl  u.  Beadleston,  10  Jones  & 

Pawlet  1).  Eutland,  etc.,  R.  Co.,  28  Vt.  297;  Sp.  294. 

King  o.  New  York,  etc.,  R.  Co.,  66  N.  T.  181;  s  McCafEerty  v.  Spuyten  Duyvil,  etc.,  E. 

Eydor  v.  Thomas,  13  Hun,  296;  Gilbert  v.  Co.,  61  N.  Y.  178;  Ryder  d.  Thomas,  13  Hun, 

Beach,  1  Bosw.  423;  Gourdierr.  Cormack,  2  296. 

E.  D.  Smith,  254.  *  Osborn  v.  tTnion  Ferry  Co.,  53  N.  Y.  629 ; 

1  Peachey  v.  Rowland,  13  C.  B.  182;  s.  c.  Burgess  v.  Gray,  1  C.  B.  578;  s.  c,  14  L.  J.  (C. 
17  Jur.  761;  22  L.  J.  (C.  P.)  81.  P.)  184;  Matheny  k.  Wolffs,  2  Duv.  137. 

2  Chicago  V.  Robhins,  2  Black,  428 ;  Rob-  '  Field,  J.,  in  Boswcll  v.  Laud,  8  Cal.  49. 
bins  V.  Chicago,  4  Wall.  679;  Water  Co.  v.  «  36  Mo.  202. 

■Ware,  26  Wall.  576;  Hundhausen  r.  Bond,  36  '  2  Neb.  319. 

Wis.  29;  O'Kourke  v.  Hart,  7  Bosw.  511 ;  s.  c. 
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replace  certain  barriers  which  had  been  placed  to  protect  travellers  at  a  point  where- 
a  deep  cut  had  been  made  across  the  highway  in  excavating  for  the  company's  road- 
bed.1  In  a  subsequent  leading  case  in  the  same  court,  in  which  Bush  v.  Stamnan 
was  distinctly  overruled,  this  decision  was  upheld  on  the  following  grounds,  as  stated 
in  the  opinion  of  the  court  by  Thomas,  J. : '  "  The  defendants  had  been  authorized' 
by  their  charter  to  construct  a  railroad  from  Boston  to  Lowell,  four  rods  wide  through 
the  whole  length.  They  were  authorized  to  cross  turnpikes  or  other  highways,  so- 
that  the  railroad,  if  necessary,  might  pass  conveniently  over  or  under  the  same.' 
!Now,  it  is  plain  that  it  is  the  corporation  that  are  intrusted  by  the  Legislature  with 
the  execution  of  these  public  works,  and  that  they  are  bound,  in  the  construction  of 
them,  to  protect  the  public  against  danger.  It  is  equally  plain  that  they  cannot 
escape  this  responsibility  by  a  delegation  of  this  power  to  othei-s.  The  work  was 
done  on  land  appropriated  to  the  purpose  of  the  railroad,  and  under  authority  of  the- 
corporation,  vested  in  them  by  law  for  the  purpose.  The  barriers,  the  omission  to- 
replace  which  was  the  occasion  of  the  accident,  were  put  up  and  maintained  by  a 
servant  of  the  corporation,  and  by  their  express  orders ;  and  that  servant  had  the  care 
and  supervision  of  them.  The  accident  occurred  from  the  negligence  of  a  servant  of 
the  railroad  corporation,  acting  under  their  express  orders.  The  case,  then,  of  Lowell' 
V.  Boston  and  Lowell  Railroad  stands  perfectly  well  upon  its  own  principles,  and  is 
clearly  distinguishable  from  the  case  at  bar.  The  court  might  well  say  that  the  fact 
of  Xoonan  being  a  contractor  for  this  section  did  not  relieve  the  corporation  from 
the  duties  or  responsibility  imposed  on  them  by  their  charter  and  the  law,  especially 
as  the  failure  to  replace  the  barriers  was  the  act  of  their  immediate  servant,  acting 
under  their  orders."  This  salutary  doctrine  has  been  frequently  affirmed  by  other 
courts.*  Thus,  it  has  been  held  that  where  a  corporation  has  been  authorized  by  law 
to  enter  upon  certain  premises,  and  take  therefrom  material  for  the  construction  of 
public  works  by  making  compensation  therefor,  if  the  corporation  afterwards  contracts^ 
with  others  to  do  the  work,  whq  avail  themselves  of  the  authority  given  to  take- 
material,  the  company  will  be  liable  therefor,  although  the  contractors  were  bound 
by  their  contract  to  furnish  the  material  and  do  the  work  for  a  specified  price.  Con- 
tractors, in  such  case,  are  deemed  servants  of  the  company ;  the  work  is  done  by  the- 
company,  and  under  the  authority  of  law ;  the  immunities  and  liabilities  of  the  charter 
attach  to  the  company,  and  it  will  be  held  accountable.  That  the  contractors  may 
be  liable  over  to  the  company  for  any  damages,  does  not  relieve  the  corporation  from 
its  primary  liability.^ 

I  27.  Proprietor  may  be  liable  by  Force  of  Statute. — Neither  can  a  per- 
son invoke  this  rule  to  excuse  the  non-performance  of  a  duty  cast  upon  him  by 
express  statute.  The  sound  rule  is,  that  where  a  statutory  obligation  is  imposed 
upon  a  person,  he  is  liable  for  any  injury  that  arises  to  others  in  consequence  of  its 

1  Lowell  V.  Boston,  etc.,  H.  Co.,  23  Pick.  24.  etc.,  R.  Co.  v.  Eambold,  40  m.  143 ;  Chicago,. 

-  Hillard  r.  Eichardson,  3  Gray,  353;  ante,  etc.,  E.  Co.  v.  Whipple,  22  HI.  105;  Carman 

p.  863.  r.  SteubenvUle,  etc.,  E.  Co.,  4  Ohio  St.  399; 

■'  Stat.  1830,  chap.  4,  §§  1, 11.  Stone  r.  Cheshire  E.  Co.,  19  X.  H.  427;  Tarry 

*  Lesher  r.  Wabash  Xav.  Co.,  41  lU.  85;  r.  .ishton,  IQ.B.  Div.314;  Brackettr.Lubke, 

Hinde  ..  Wabash  Xav.  Co.,  15  111.  72;  Ohio,  4  Allen,  13?;  Hegina  !-.  .'rtephens.Ij.E.  1Q.B.- 

etc,  E.  Co.  V.  Dunbar,  20  III.  623;  Chicago,  70-2;  Rex  r.  Medley,  6  Car.  &  P.  292. 

etc.,  E.  Co.  w.  McCiarthy,  20  111.  385;  Illinois,  s  Lesher  r.  Wabash  Xav.  Co.,  14  111.  8S^ 

etc.,  R.  Co.  V.  Finnigan,  21  lU.  646;  Illinois,  Hinde  i-.  Wabash  Xav.  Co.,  15  HI.  72. 
etc.,  E.  Co.  r.  Kanouse,  39  HI.  272;  Toledo, 
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Liability  under  Statutes. 

having  been  negligently  performed;  and  this,  whether  it  were  performed  by  himself 
or  by  a  contractor  employed  by  him.'  Thus,  under  a  statute,'  A.  was  empowered  to 
make  a  drain  from  his  premises  to  a  sewer,  by  cutting  a  trench  across  the  highway. 
The  statute  provided,  in  careful  terms,  that  where  the  surface  of  a  highway  should  he 
thus  broken,  the  person  so  breaking  it  should  restore  it  to  its  former  condition,  or  be 
subject  to  a  penalty  for  failing  so  to  do.  A.  employed  to  do  this  work  a  contractor, 
by  whose  negligence  the  drain  was  filled  improperly,  in  consequence  of  which  damage- 
ensued  to  B.  It  was  unanimously  held  by  the  Court  of  Exchequer  Chamber,'  revers- 
ing a  unanimous  judgment  of  the  Court  of  Queen's  Bench,*  that  A.  was  liable  to  B.* 
In  another  case,  a  railway  company  was  empowered  by  its  act  of  Parliament  to  con- 
struct a  railway  bridge  across  a  navigable  river.  The  act  provided  that  it  should  not 
be  lawful  to  detain  any  vessel  navigating  the  river,  for  a  longer  time  than  sufficient  to- 
enable  any  carriages,  animals,  or  passengers,  ready  to  traverse,  to  cross  the  bridge, 
and  to  open  it  to  admit  such  vessel.  The  company  employed  a  contractor  to  construct 
the  bridge,  in  conformity  with  the  act  of  Parliament;  but,  before  the  works  were 
completed,  the  bridge,  from  some  defect  in  its  construction,  could  not  he  opened,  and 
the  vessel  of  A.  was  prevented  from  navigating  the  river.  It  was  held  that  the  com- 
pany were  liable  to  A.  for  this  damage.*  These  decisions  really  fall  -within  the  clasa 
of  cases  mentioned  in  a  former  section,'  which  hold  that  a  person  cannot  excuse  the 
doing  of  an  act  unlawful  per  se,  by  alleging  that  it  was  done  by  another,  who  contracted 
to  do  it  for  him.  A  statute  empowers  a  person  or  corporation  to  do  a  certain  act  in  a 
certain  way.  He  attempts  to  do  it,  but  does  it  in  a  different  way.  In  so  far  as  he  does 
it  in  a  different  way,  it  is  an  unlawful  act,  — generally,  a  nuisance.  If  an  injury  hap- 
pens to  any  one  in  consequence  of  its  being  thus  done  in  an  unlawful  manner,  he- 
cannot  avoid  liability  by  alleging  that  the  wrong  was  that  of  one  with  whom  he  had 
contracted  to  do  the  act  lawfully,  but  who  did  it  unlawfully.  The  privilege  of  doing 
or  having  the  act  done  for  his  benefit  is  granted  only  on  condition  of  its  being  done  in 
a  certain  way,  and  he  impliedly  agrees  to  answer  for  injuries  which  may  flow  from  the 
doing  of  the  act  unless  it  is  done  in  that  way.  If  we  pause  to  consider  the  effect  of 
these  decisions,  we  shall  see  that  they  go  far  toward  bringing  us  back  to  the  doctrine  of 
Bush  V.  Steinman.^  There  is  no  solid  distinction  between  one's  obligation  to  perform 
a  duty  imposed  upon  him  by  statute  and  a  duty  imposed  by  common  law.  To 
obstruct  the  street  in  front  of  my  premises  is  a  nuisance  at  common  law,  and  the 
wrongfulness  of  the  act  is  not  augmented  because  it  is  prohibited  by  a  statute ;  such  a 
statute  is  merely  declaratory  of  the  common  law.  If  this  act  is  committed  by  a  con- 
tractor doing  a  job  of  work  for  me,  it  is  difficult  to  see  upon  what  grounds  I  should 
be  heJd  liable  where  the  act  is  prohibited  by  statute,  as  in  Gray  v.  PulUn,^  and  not 
liable  where  the  act  is  merely  a  nuisance  at  common  law,  as  in  many  of  the  cases 

1  Gray  w.  Pnllen,  5  Best  &  S.  970;  Hole».  imposed  by  statute,  a  different  result  wa» 
Sittingbourne,  etc.,  E.  Co  ,  6  Hurl.  &  N.  488;  declared.  Sadler  v.  Henlock,  i  El.  &  Bl.  570. 
3.  c,  30  L.  J.  (Bxoh.)  81;  9  Week.  Eep.  27i;  3  But  it  is  difficult  to  distinguish  between  a 
L.  T.  (N.  s.)  750.  liability  imposed  by  statute  and  one  subsist- 

2  The  Metropolitan  Local  Board  Manage-  ing  at  common  law,  particularly  as  the 
ment  Act,  18  &  19  Vict.,  c.  120,  §§  77, 110,  111.  statute  is  only  declaratory  of  the  common 

3  Composed  ol  Erie,  C.  J.,  PoUook,  C.  B.,  law. 

Keating,  J.,  and  Bramwell,  Channell,  and  »  Hole  v.  Sittingbourne,  etc.,   K.    Co.,   6 

Pigott,  BB.  Hurl.  &  K.  488;  s.  c,  30  L.  J.  (Exch.)  81;  » 

1  Composed    of    Cockburn,    C.    J.,    and  Week.  Eep.  274;  3  L.  T.  (N.  s.)  750. 

Orompton,  Blackburn,  and  Mellor,  JJ.  '  Ante,  §  20. 

6  Gray  v.  Pullen,  5  Best  &  S.  970.   On  simi-  '  1  Bos.  &  Pul.  404. 

lar  facts,  where   there  was  no  such  duty  «  5  Best  &  S.  970. 
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which  overrule  Bush  v.  Sieinman.  In  a  recent  able  judgment  of  the  Queen's  Bench 
Division,  composed  of  Lord  Cockburn,  C.  J.,  and  Mkllor  and  Field,  JJ.,  Lord 
CocKBTTRN  appealed  to  Gray  v.  Pullen  for  the  doctrine  that  where  one  causes  an  act 
from  which  danger  may  arise  to  others,  he  must  see  to  it  that  others  are  not  thereby 
injured,  and  that  he  cannot  divest  himself  of  this  liability  by  transferring  it  to  an 
independent  contractor ;  and  that  eminent  judge  declared  that  "  it  can  make  no  differ- 
ence in  point  of  principle  whether  the  obligation  was  imposed  by  statute  or  existed  at 
law."  1 

1  28.  Proprietor  may  be  liable  by  Force  of  express  Contract.  —  This 
principle  cannot  be  appealed  to  to  enable  a  man  to  violate  express  contracts  into 
■which  he  has  entered.^  A  man  who  enters  into  a  valid  contract  to  do  a  certain  thing, 
must  do  it  or  pay  damages  for  its  breach ;  and  he  cannot,  ordinarily,  excuse  himself 
from  paying  damages  by  pleading  inevitable  accident,  a  vis  major,  or  the  like.  In 
general,  nothing  but  the  wrong  of  the  opposite  contracting  party  can  be  invoked  to 
excuse  non-performance.  Thus,  an  incorporated  company  undertook  to  lay  water- 
pipes  in  a  city,  agreeing  with  the  city  that  it  would  "protect  all  persons  against 
damages  by  reason  of  excavations  made  by  them  in  laying  pipes,  and  to  be  respon- 
sible for  all  damages  which  might  occur  by  reason  of  the  neglect  of  their  employees 
in  the  premises."  The  company  let  out  the  work  to  a  contractor.  The  latter  used  a 
steam-drill  in  such  a  manner  as  to  frighten  a  traveller's  horse  and  injure  the  traveller. 
An  action  by  the  traveller  against  the  company  was  supported  upon  the  plain  ground 
that  they  could  not  evade  a  liability  which  thej'  had  assumed  by  contract,  by  shifting 
over  to  another  the  work  which  they  had  undertaken  to  perform.'  On  the  other  hand, 
the  Court  of  Appeals  of  New  York,  in  a  case  where  a  license  or  grant  was  given  by 
the  authorities  of  a  city  to  certain  persons  to  construct  a  sewer  in  one  of  its  streets, 
with  the  proviso  "that  the  grantees  should  cause  proper  guards  and  lights  to  be 
placed  at  the  excavation,  and  should  be  answerable  for  any  damages  or  injuries  which 
might  be  occasioned  to  persons,  animals,  or  property  in  the  construction  of  the 
sewer,"  held  that  this  proviso  did  not  inure  to  the  benefit  of  a  stranger,  so  as  to  render 
the  grantees  liable  to  him  for  the  negligence  of  an  independent  contractor,  to  whom 
they  had  let  out  the  job,  and  for  whose  negligence  they  would  not  ordinarily  be 
responsible.*  But  this  decision  has  been  questioned,^  and  is  manifestly  contrary  to 
sound  principle.  If  A.  makes  a  contract  with  B.  for  the  protection  of  C,  and  C.  is 
injured  in  consequence  of  B.  breaking  the  contract,  0.  may  recover  damages  of  B.' 
Here,  the  city  granted  a  license,  containing  a  certain  proviso  intended  for  the  protec- 
tion of  its  citizens.  When  the  grantee  accepted  the  license,  the  proviso  acquired  the 
force  of  a  contract.  The  person  to  whom  the  defendant  delegated  the  construction  of 
the  work  failed  to  take  the  precautions  stipulated  for  in  the  proviso,  and,  in  conse- 
<juence  of  this,  a  citizen  for  whose  benefit  the  proviso  was  intended  was  injured. 
Here  was  clearly  a  cause  of  action,  on  his  part,  against  the  defendant.  If  there  was 
not,  efforts  of  this  kind  on  the  part  of  a  city  to  protect  its  citizens  might  be  rendered, 
to  a  great  extent,  nugatory.'  In  conformity  with  this  principle,  a  landlord  was  held 
liable  to  his  tenants  for  damages  sustained  by  them  from  the  weather,  in  consequence 

'  Bower  v.  Peate,  1  Q.  B.  Div.  321,  328.  =  Langi-idge  v.  Levy,  2  Mee.  &  W.  519;  a.  c, 

2  Erie,  C.  J.,  in  Gray«.  Pullen,  5  Best  &  S.       4  Mee.  &  W.  337. 

flS5.  "  See  Hole  v.  Sittingbourne,  etc.,  E.  Co.,6 

3  Water  Co.  v.  Ware,  16  Wall.  566.  Hurl.  &  N.  488;  s.  c,  30  T>.  J.  (Exch.)  81;  9 
*  Blake  v.  Ferris,  6  N.  T.  48.                                 Week.  Rep.  274;  3  L.  T.  (N.  s.)  750. 

'  Storrs  V.  Utica,  17  N.  Y.  106. 
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of  the  act  of  a  contractor,  whom  he  had  emploj'ed  to  repair  his  building,  in  leaving  it 
unroofed,  without  oovering.i  But  in  the  opinion  of  an  intermediate  court  in  Penn- 
sylvania, a  landlord  is  responsible  to  his  tenant  for  an  injury  arising  from  the  negli- 
gence of  a  plumber  in  improperly  constructing  a  water-tank  on  the  demised  premises.'' 
Upon  grounds  very  similar,  the  Court  of  Queen's  Bench  ruled  that,  where  a  man 
causes  a  building  to  be  erected  for  viewing  a  public  exhibition,  and  admits  persons  on 
payment  of  money,  the  contract  between  him  and  the  persons  admitted  is  analogous 
to  the  contract  between  a  carrier  and  his  passengers ;  that  there  is  implied  in  such 
contract  a  warranty,  not  only  of  due  care  on  the  part  of  himself  and  his  servants,  but 
also  of  due  care  on  the  part  of  any  independent  contractor  who  may  have  been 
employed  by  him  to  construct  the  means  of  conveyance  or  support.  Where,  there- 
fore, the  defendant,  acting  on  behalf  of  himself  and  others  interested  in  certain  races, 
entered  into  a  contract  with  E.,  who  was  a  competent  person  to  be  so  employed,  to 
erect  and  let  to  them  a  grand  stand  for  the  purpose  of  viewing  the  races ;  and  the 
defendant,  on  behalf  of  himself  and  his  colleagues,  received  5s.  (to  be  appropriated  to 
the  race-fund)  from  every  person  admitted,  of  whom  the  plaintiff  was  one ;  and  the 
stand  had  been  negligently  and  improperly  constructed  (but  not  to  the  knowledge  of 
the  defendant),  and  in  consequence  fell  and  injured  the  plaintiff,  it  was  held  that  the 
plaintiff  could  maintain  an  action  against  the  defendant  for  the  damage  sustained, 
although  the  defendant  was  free  from  all  negligence,  and  had  employed  a  competent 
person  to  erect  the  stand.'  So,  a  proprietor  who  engages  with  a  contractor  to  paint 
his  building,  the  proprietor  to  furnish  the  staging  for  that  purpose,  is  under  an  implied 
warranty  to  furnish  a  safe  staging  for  that  purpose ;  and  if  the  staging  breaks,  injuring 
the  contractor  or  his  servants,  the  proprietor  must  pay  damages,  notwithstanding  the 
staging  was  built  for  him  by  another  independent  contractor.  For,  by  accepting  it 
from  such  contractor,  he  adopts  it  as  his  own.*  The  case  was  also  likened  to  that 
■class  of  cases  where  the  proprietor  of  real  property  is  held  liable  to  pay  damages  to 
any  one  who,  invited  to  come  upon  his  premises,  is  injured  by  a  concealed  defect 
therein.' 

I  29.  Other  Circumstances  rendering  the  Proprietor  liable. — Notwith- 
standing the  injury  may  have  happened  while  the  work  was  being  prosecuted  by  an 
independent  contractor,  yet  the  proprietor  will  be  liable  if  it  is  traceable  to  his  pre 
vious  negligence, — as,  if  a  building  falls  down,  in  process  of  erection,  in  consequence 
of  the  plans  furnished  to  the  contractors  requiring  the  use  of  materials  which 
are  unsafe.^  Again,  a  contractor  may  be  employed  to  do  a  particular  job,  under 
circumstances  which  leave  the  proprietor  charged  with  the  duty  which  regularly 
attaches  to  him  to  see  that  the  work  does  not  endanger  the  safety  of  others.  A 
builder  may  make  lawful  and  necessary  excavations  in  the  street;'  a  blacksmith  may 
remove  a  grating  in  the  sidewalk  to  repair  it ; '  a  coal-merchant  may  make  an  opening 
in  the  sidewalk  to  deliver  coal  to  his  customer.'    In  all  these  cases,  the  liability  to 

1  Sulzbacher  v.  Dickie,  6  Daly,  469.  Pickard  v.  Smith,  10  0.  B.  (N.8.)  470;  Holmes 

2  Meany  v.  Abbott,  6  Phila.  256.  v.  North-Eastern  K.  Co.,  L.  E.  i  Exch.  254; 
s  Francis  j>.  Cockrell,  L.  R.  5  Q.  B.  184.       Coughtry  v.  Globe  Woollen  Co.,  56  N.  T.  164. 

Affirmed  in  Exchequer  Chamber,  ibid.  501.  '  Horuer  v.  Nicholson,  66  Mo.  220. 

i  Mulchey».  The  Methodist  Religious  Soc,  '  Chicago  ».Robbins,2  Black,  418;  s.  c.,4 

6  Reporter,  761.  Wall.  657 ;  Homau  v.  Stanley,  66  Pa.  St.  464. 

'  Indermauer  v.  Dames,  L.  E.  1  C.  P.  274;  «  McCleary  v.  Kent,  3  Duer,  27. 

L.  R.  2  C.  P.  311 ;  ante,  p.  283 ;  Elliott  v.  Pray,  »  Pickard  v.  Smith,  10  0.  B.  (N.  8.)  470. 
10  Allen,  378;  GUbert  v.  Nagle,  118  Mass.  278; 
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guard  the  excavation  may  remain  upon  the  proprietor,  and  he  may  be  chargeable  for 
any  damages  resulting  from  his  failure  so  to  do.  It  has  been  well  laid  down,  that  if 
the  building  of  a  house  is  split  up  into  several  different  contracts,  and  the  owner 
undertakes  to  supplj'  the  materials,  and  no  provision  is  made  for  the  supervision  of 
the  work,  or  for  maintaining  guards,  the  duty  of  protecting  the  public  remains  on 
the  owner.'  If  the  proprietor  interferes  with  the  work  of  the  contractor,  and  directs 
a  particular  thing  to  be  done,  from  which  injury  results,  obviously  he  will  be  liable, 
for  it  is  his  own  personal  act.' 

J  30.  Ho'57  as  to  Municipal  Corporations.  —  The  rule  extends  so  far  as  to 
exempt  a  municipal  corporation  from  liability  for  injuries  to  third  persons,  occasioned 
by  the  negligence  of  workmen  engaged  in  grading  a  street,  under  the  direction  of  a 
person  who  has  entered  into  a  contract  with  the  corporation  to  perform  the  work  in 
conformity  to  a  plan  referred  to  in  the  contract,  for  a  specified  sum,  to  be  paid  for  by 
the  corporation.'  The  rule  is,  in  general,  the  same  in  its  application  to  municipal 
corporations  as  to  any  other  proprietor.* 

J  31.  Effect  of  Negligence  in  selecting  Contractor. — Some  of  the  judges, 
in  their  opinions,  have  qualified  the  rule  by  assuming  that  it  is  only  applicable  to 
cases  where  the  proprietor  has  not  been  guilty  of  negligence  in  awarding  a  contract 
to  a  person  incompetent,  habitually  negligent,  or  otherwise  unfit  to  be  intrusted  with 
it.  No  case  has  been  found,  however,  where  a  proprietor  has  been  held  answerable 
for  the  negligence  of  an  independent  contractor,  upon  this  ground  alone.  In  an 
action  in  which  such  an  attempt  was  made,  where  the  defendant  was  the  city  of  New 
York,  it  was  ruled  that  evidence  that  the  contractor  was  notoriously  incompetent  was 
inadmissible,  without  proof  that  the  contracting  agents  of  the  defendant  knew  of  such 
incompetency ;  '  but  the  case  was  reversed  on  appeal.' 

g  32.  Principal  not  liable  for  Injury  by  one  Contractor  upon  Another.  — 

If  two  independent  contractors  are  engaged  for  one  principal  upon  the  same  job,  — 
as,  where  one  does  the  mason's  work  and  the  other  the  carpenter's  work,  —  and,  in 
consequence  of  the  negligence  of  the  one,  the  work  of  the  other  is  injured  and  he 
subjected  to  damage,  he  cannot  recover  of  the  proprietor,  unless  the  latter  was  at 
fault  in  some  respect  in  the  selection  of  the  other  contractor.' 

I  33.  Liability  of  the  Contractoi. — If  A.,  being  sui  juris,  commit  a  wrong 
for  which  B.  is  answerable,  no  reason  can  be  drawn  from  the  fact  that  B.  is  thus 

1  Homan  v.  Stanley,  66  Pa.  St.  4M.  York,  1  Sandf.  222;  Buffalo  Transp.  Co.  v. 

2  Jones  r.  Chantry,  4  X.  T.  S.  C.  (T.  &  C.)  63.       Buffalo,  1  N.  T.  S.  0.  (T.  &  C.)  537 ;  Storrs  p. 
»  Pack  r.  X<;\v  York,  8  X.  Y.  222 ;  Eelly  «.       tJHca,  17  N.  Y.  104 ;  Palmer  v.  Lincoln,  5  N'eb. 

New  York,  11  X.  Y.  432.  137 ;  Scammon  u.  Chicago,  2o  ni.  424 ;  Buffalo 

•>  Ante,  p.  739;  Painter  t.  Pittsbnrgh,  46  r.  Hollo  way,  7  N.  Y.  493;  s.  c.,Seld.  Notes,  25; 

Pa.  St.  213;  Reed  v.  Allegheny  City,  79  Pa.  St.  Paul  f.  Seitz,  3  Minn.  297;  Lockwoodr. 

St.  300;  Wright  v.  Holbrook,  52  N.  H.  120;  New  York,  2  HUt.  66;   Schwartz  v.  Gllmore, 

Conlin  v.  Charleston,  15  Rich.  L.  201;  Van  45  111.  455;  Chicago,  etc.,  E.  Co.  v.  McCarthy, 

Wert  V.  Brooklyn,  28  How.  Pr.  451;   Erie  v.  20  HI.  385;  Chicago  v.  Joney,  60  HI.  383;  Chi- 

Caulkins,  So  Pa.  St.  247;  Pack  ».  New  York,  cago  v.  Dermody,  61  HI.  431;  Harper  v.  MU- 

8  X.  Y.  222;  s.  c,  Seld.  Notes,  94;   Kelly  ».  waukee,30Wis. 365, 374;  Hannon ». St.  Louis 

New  York,  11  N.  Y.  432;  Barry  i:  St.  Lonis,  County,  62  Mo.  313. 

17  Mo.  121 ;  Gent  i:  New  York,  Seld.  Notes,  '  KeUy  r.  New  York,  4  E.  D.  Smith,  29L 

240 ;  Nevins  v.  Peoria,  41  111.  502 ;  Hilsdorf  v.  6  11  N.  Y.  432. 

St.  Louis,  45  Mo.  94,  9S;  Delmonico  v.  New  '  Treadwell  v.  New  York,  1  Daly,  123. 
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answerable  which  will  exonerate  A.,  unless  judgment  and  satisfaction  have  already 
been  had  of  B.  Accordingly,  where  a  statute  regulating  the  construction  of  certain 
public  works '  provided  a  special  mode  of  assessing  damages  to  land,  a  contractor 
of  the  public  board  having  such  work  in  charge  was  nevertheless  liable  to  pay  dam- 
ages sustained  by  an  occupier,  in  consequence  of  his  negligence  and  want  of  skill.^ 

?  34.  Contractor  not  liable  for  Negligence  of  Subcontractor.  —  This 
principle  applies  as  between  a  contractor  and  his  subcontractor,  so  that  the  con- 
tractor will  not  be  liable  for  the  wrongs  done  by  an  independent  subcontractor,  or  those 
whom  he  employs.'  The  responsibility  rests  on  the  subcontractor  himself.*  Nor  is 
a  subcontractor  liable  for  the  negligence  of  his  subcontractor ;  ^  and  so  on,  down  as 
far  as  successive  independent  employments  may  obtain.  As  in  case  of  a  proprietor, 
60  a  contractor  may  make  himself  liable  for  the  negligence  of  an  independent  sub- 
contractor by  having  the  work,  during  its  progress,  under  a  jwasi-supervision,  —  as, 
where  the  principal  contractor  does  work  on  other  parts  of  the  building,  or  accepts 
the  work  and  pays  for  it  by  instalments  as  it  progresses.' 

IV.  Who    are    Indepbhbbnt    Contbactors    within    the    Meaning    op   this 
Rule — Ratification,  etc. 

2  36.  The  G-eneral  Test  by  which  to  determine  whether  the  person  who,  by 
himself  or  his  servant,  committed  the  wrong,  was  acting  as  the  servant  of  the  person 
sought  to  be  charged,  or  as  an  independent  contractor  or  undertaker,  has  already  been 
adverted  to.'  In  every  case,  the  decisive  question  Is,  Had  the  defendant  the  right  to 
control,  in  the  given  particular,  the  conduct  of  the  person  doing  the  wrong?  On  this 
question,  the  contract  under  which  the  work  has  been  done  must  speak  conclusively 
in  every  case,  reference  being  had,  of  course,  to  surrounding  circumstances.  This 
being  so,  the  mere  fact  that  the  agent  who  did  the  injury  carried  on  a  separate  and 
independent  employment  will  not  absolve  his  principal  from  liability.*  "If  such 
were  the  rule,  a  party  would  be  exempt  from  responsibility  even  for  the  negligent 
acts  of  his  domestic  servants,  such  as  his  cook,  coachman,  or  gardener."  '  Thus,  the 
tenant  of  a  house  has  been  held  answerable  to  a  pedestrian  on  the  sidewalk  for  a 
negligent  injury  by  a  carpenter  employed,  without  any  stipulation  as  to  price,  time, 
or  terms,  to  repair  an  awning.'" 

2  36.  Applications  of  the  Rule  to  Building  Contracts.  —  Probably  the 
most  frequent  application  of  the  rule  is  met  with  in  the  case  of  contracts  for  the 
erection  of  buildings.     When  the  owner  of  land  contracts  with  a  builder  to  erect 

1  The  Metropolis  Local  Management  Act,  Jur.  65;  21  L.  J.  (C.  P.)  62;  3  Car.  &  Kir. 
18  &  19  Vict.,  c.  120,  §  225.  62. 

2  Clothier  v.  Webster,  12  C.  B.  (N.  s.)  790;  *  Holt  v.  Whatley,  51  Ala.  569. 

5.  c,  9  Jar.  (N.  s)  231.    Compare  Lawrence  v.  '>  Knight  v.  Fox,  5  Bxch.  721 ;  s.  c,  14  Jur. 

Great  Northern  E.  Co.,  16  Q.  B.  643 ;  Brine  v.  963 ;  20  L.  J.  (Exch.)  9. 

Great  Western  R.  Co.,  2  Best  &  S.  402 ;  s.  c,  31  °  Bast  v.  Leonard,  15  Minn.  304 ;  Bnt  see 

L.  J.  (Q.  B.)  101;  Bartlett  v.  Baker,  3  Hurl.  infra,  §  37. 

&  Colt.  153;  «.  t.,  34  L.  J.  (Exoh.)  8.  '  Ante,  p.  892,  §  12. 

8  Cuff  V.  Newark,  etc.,  E.  Co.,  35  N.  J.  L.  8  Brackett  v.  Lubke,  4  Allen,  1S8;  Sadler 

17,  674;   Slater  v.  Mersereau,  64  N.  T.  138  «.  Henlook,  4  El.  &  Bl.  670. 

(affirming  6  Daly,  445) ;  Eapson  v.  Cubitt,  9  »  Bigelow,  C.  J.,  in  Brackett  v.  Lubke, 

Mee.  &  W.  710 ;  s.  c.  Car.  &  M.  64 ;  6  Jur.  606 ;  3upra 

Overton  v.  Freeman,  11  C.  B.  867;  s.  c,  16  w  Ibid. 
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thereon  a  building  according  to  certain  plans  and  specifications,  the  latter  to  furnish 
all  materiiils  and  labor,  and  to  be  answerable  to  the  owner  only  for  certain  results, 
he  will  not  be  deemed  the  servant  of  the  owner,  although  the  work  is  to  be  done 
under  the  supervision  of  an  architect  selected  by  the  owner.'  This  rule  is  of  especial 
force  where  the  owner,  in  pursuance  of  such  a  contract,  commits  the  entire  care  and 
control  of  the  premises  to  the  contractor.  Here  the  owner  will  not  be  liable  for  an 
injury  to  a  traveller  in  consequence  of  an  excavation  in  the  street  being  left  unguarded,* 
though  under  certain  circumstances  the  rule  will  be  otherwise.'  An  owner  of  land 
who  employs  a  carpenter,  for  a  specific  price,  to  alter  and  repair  a  building  thereon, 
and  to  furnish  all  the  materials  for  this  purpose,  is  not  liable  for  damages  happening 
to  a  third  person  in  consequence  of  driving  upon  a  pile  of  boards,  deposited  in  the 
highway,  in  front  of  the  laad,  by  a  teamster  in  the  employ  of  the  carpenter,  intended 
to  be  used  in  making  such  alterations  and  repairs.*  Nor,  under  a  similar  contract, 
will  the  proprietor  be  liable  if  the  house  falls  down  in  consequence  of  the  negligence 
or  unskilfulness  of  the  carpenter,  injuring  the  house  of  another  proprietor.^  But  if 
a  carpenter  is  employed  to  make  certain  repairs  on  a  house,  without  any  stipulation 
as  to  the  terms,  price,  or  time  of  doing  the  work,  he  becomes  the  servant  of  the  hirer, 
and  the  latter  must  pay  the  damage  done  to  a  third  person  by  his  negligence.*  A. 
being  notified  by  the  authorities  of  the  city  to  take  down  his  house,  or  to  make  it 
safe,  thereupon  entered  into  a  verbal  contract  with  B.,  whereby  B.  agreed  "to  take 
the  building  down."  In  doing  so,  B.  negligently  weakened  a  party-wall,  and  caused 
the  house  of  C.  to  fall.  It  was  held  that  A.  was  not  liable  to  C  A  modified  expres- 
sion of  the  rule  is  found  in  a  case  in  Maryland,  where  a  building  in  process  of  erection 
by  contractors  fell,  injuring  a  traveller.  It  was  held  that,  while  the  proprietor  was 
not  liable  for  the  acts  of  the  contractors  on  the  principle  of  respondeat  superior,  yet, 
if  it  could  be  shown  that  the  wall  was  constructed  in  so  dangerous  and  defective  a 
manner  as  to  constitute  a  nuisance,  he  would  be  responsible  for  the.  consequences 
resulting  from  the  defective  work  allowed  to  be  done  by  the  contractors ;  but  if  it 
were  erected  in  an  ordinarily  substantial  and  secure  manner,  and  was  overthrown  by 
the  operation  of  extraordinary  causes,  against  which  ordinary  care,  skill,  and  foresight 
could  not  provide,  the  proprietor  would  not  be  liable.' 

I  37.  Application  of  the  Rule  to  Railway  Contracts. — This  rule  has  gen- 
erally been  applied  so  as  to  exempt  railway  companies  from  responsibility  for  wrongs 

1  Bobinson  v.  Webb,  11  Bush,  464 ;  Erie  v.  CaulMns,  85  Pa.  St.  247 ;  Scammon  o.  Chicago, 
CauUdns,  86Pa.  St.  247;  Ryder  u.  Thomas,  13  25  111.  424;  Pfau  v.  WiUiamson,  65  111.  16; 
Hun,  296 ;  Gilbert  v.  Beach,  4  Duer,  423 ;  s.  c,       Syder  v.  Thomas,  13  Hun,  296. 

6  Bosw.  445;  16  N.  T.  606;  Clare  ».  National  a  Chicago  u.  Eobbins,  2  Black,  418;  Rob- 
City  Banli,  8  Jones  &  Sp.  104;  Brown  v.  Ac-  bins  v.  Chicago,  4  VTall.  657.    It  is  believed, 
crington  Co.,  3  Hurl.  &  Colt.  511;  ».  c,  34  L.  J.  however,  that  the  last  two  cases  cannot  be 
(Exch.)  208;  13  L.  T.  (N.  s.)  94;  Vanderpool  reconciled  with  the  preceding. 
r.Husson,  28  Barb.  196 ;Dedford».  The  State,  *  HUliard  o.  Richardson,  on«e,  p.  868. 
30  Md.  179;  Clark  v.  Fry,  8  Ohio  St.  358.    Of  6  Connors  v.  Hennessey,  112  Mass.  96. 
course  the  case  is  much  clearer  where  the  «  Braokett  v.  Lubke,  4  Allen,  138. 
proprietor  does  not  reserve  a  eupervisiou  ^  Earl  v.  Beadleston,  10  Jones  &  Sp.  294. 
over  the  work,  as  in  Hale  v.  Johnson,  80  HI.  So  held  on  similar  facts  in  Butler  v.  Hunter, 
185.    The  rule  itself,  as  here  applied,  has  7  Hiul.  &  N.  825;  s.  c,  31  L.  J.  (Exch.)  214; 
been  denied  in  some  cases.    Bush  v.  Stein-  10  Week.  Rep.  214.  Contra,  Brown  v.  Werner, 
man,  1  Bos.  &  Pul.  40t;  Wiswall  v.  Brinson,  40  Md.  15;  Bower  v.  Peate,  1  Q.  B.  Div.  S21; 
10  Ired.  L.  5S4 ;    Silvers  o.  NerdUnger,   30  ante,  §  24. 
I°d.  53.  8  Bedford  v.  The  State,  30  Md.  179. 

2  AUen  V.  WUlard,  57  Pa.  St.  374;  Erie  v. 
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done  by  contractors  employed  in  the  construction  and  repair  of  their  roads.'  The 
rule  is  the  same,  although  the  contract  is  by  parole  But,  as  already  seen,  the  rule 
does  not  extend  so  far  as  to  excuse  such  a  company  in  failing  to  perform  a  statutory 
obligation ; '  and  it  has  been  denied  in  other  cases.*  In  a  case  where  the  contract 
specified  that  all  damages  from  blasting  should  be  paid  by  the  contractor,  and  that  in 
case  any  damages  should  occur  to  the  premises  of  any  land-owner  through  the  wil- 
fulness or  carelessness  of  the  contractor  oi  his  employees,  and  remain  for  thirty  days 
unsettled  by  the  contractor,  the  company  should  have  full  right  to  retain  in  its  hands, 
out  of  moneys  that  might  be  due  the  contractor,  such  sums  as  the  chief  engineer  and 
committee  of  construction  might  think  sufficient  to  pay  said  damages,  the  company 
was  nevertheless  held  not  liable  to  third  persons  for  injuries  inflicted  by  the  contractor 
in  blasting.5 

g  38.  Other  Applications  of  the  Rule.  —  A.,  the  proprietor  of  a  pinery,  con- 
tracted with  B.  that  B.  should  cut  all  the  logs  A.  had  on  certain  land,  and  deliver 
them  to  A.  at  a  place  named,  A.  to  have  no  part  in  the  running  of  the  logs  until 
they  reached  the  place  named,  and  not  to  render  B.  any  assistance  in  the  prosecution 
of  the  work,  pecuniary  or  otherwise.  B.  was  not  the  servant  of  A.,  and  A.  was  not 
liable  for  B.'s  negligence  in  obstructing  the  navigation.^  So,  a  contract  to  drive  all 
the  logs  which  A.  has  on  the  ice  to  a  certain  point,  as  soon  as  the  ice  breaks  up,  at 
five  cents  a  log,  does  not  make  the  owner  of  the  logs  liable  for  a  bridge  carried  away 
by  the  negligence  of  the  contractor.'  A.  employed  B.  to  construct  a  drain  in  a  public 
highway ;  B.  emplo3'ed  C.  to  fill  in  the  earth  over  the  brick-work,  and  to  carry  away 
the  surplus ;  C,  in  performing  his  work,  left  the  earth  raised  so  much  above  the  level 
of  the  road  that  D.,  driving  in  the  dark,  was  thereby  upset  and  injured.  A.  was  held 
not  responsible  for  the  negligence  of  C*  This  rule  also  exempts  the  owner  of  a 
vessel  from  liability  for  damages  occasioned  by  the  negligence  of  stevedores  employed 
for  a  gross  sum  by  the  consignees  of  the  charterers  in  unloading  the  cargo.*  A  town 
contracted  with  a  person  to  clear  off  a  strip  of  land  surrounding  a  pond  which  it  had 
purchased  for  the  purpose  of  supplying  its  inhabitants  with  water.  In  so  doing,  he 
negligently  set  fire  to  the  timber  and  fences  of  an  adjacent  owner.  It  was  held  that 
the  town  was  not  liable.'"  And  so  it  has  been  held  in  Iowa,  that  if  A.  enters  into  a 
contract  to  protect  B.'s  farm  from  fire,  and,  in  carrying  it  out,  sets  fire  to  the  field  of 
C,  A.,  and  not  B.,  must  pay  damages  to  C."  A  well-borer  contracted  with  a  school- 
district  to  bore  a  well  in  the  school-house  yard.  He  left  his  machine  unguarded, 
whereby  one  of  the  school-children  was  injured. '^    The  school-district  was  not  liable. 

'  Clark  V.  Hannibal,  etc.,  E.  Co.,  36  Mo.  =  Steel  v.  South-Eastem  K.  Co.,  16  C.  B. 

202;  Meyer  v.  Midland  R.  Co.,  2  Neb.  319;  550;  Earl  u.  Beadleston,  10  Jones  &  Sp.  294. 

Central  K.  Co.  v.  Grant,  46  Ga.  417;  West  v.  "  Ante,  §  27. 

St.  Louis,  etc.,  R.  Co.,  63  111.  545 ;  OaUahan  v.  *  Ante,  §  29. 

Burlington,  etc.,  R.  Co.,  23 Iowa,  563 ;  Kansas,  ^  Tibbetts  v.  Knox,  etc.,  R.  Co.,  62  Me.  437. 

etc.,  R.  Co.  V.  Fitzslmmons,  18  Kan.  34;  Tib-  •  Moore  v.  Sanbome,  2  Mich.  619. 

betts  V.  Knox,  etc.,  R.  Co.,  62  Me.  437 ;  Eaton  '  Pierrepont  v.  Loveless,  72  N.  Y.  211. 

v.  European,  etc.,  R.  Co.,  59  Me.  520;  Reedie  '  Peachey  v.  Rowland,  13  O.B.  182;  a.  c,  17 

V.  London,  etc.,  R.  Co.,  4  Exch.  244 ;  Steel  v.  Jur.  764;  22  L.  J.  (C.  P.)  81. 

South-Eastern  E.  Co.,  16  C.  B.550;  Pawlet».  »  Linton  v.  Smith,  8  Gray,  147.    Compare 

Rutland,  etc.,  R.  Co.,  28  Vt.  297;  Sohular  v.  Innocent  p.  Peto,  4  Fost.  &  Fin.  8 ;  Woodward 

Hndeon  River  R.  Co.,  38  Barb.  653 ;  Hunt  v.  v.  Peto,  3  Fost.  &  Fin.  389. 

Pennsylvania  R.  Co.,  51  Pa.  St.  475 ;  Clark  v.  '«  Wright  v.  Holbrook,  52  N.  H.  120. 

Vermont,  etc.,  R.  Co.,  28  Vt.  103;  MoCafferty  "Kellogg  v.  Payne,   21   Iowa,   575.    See 

V.  Spuyten  Duyvil,  etc.,  R.  Co.,  61  N.  T.  178.  Wright  v.  Holbrook,  52  N.  H.  120. 

Contra,  Stone  v.  Cheshire  R.  Co.,  19  N.  H.  '=  Wood   v.  Independent  School-District, 

427.  44  Iowa,  27. 
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?  39.  Working  at  stated  Wages  or  by  the  Job. — Perhaps  the  most  usual 
test  by  which  to  determine  whether  the  person  doing  the  injury  was  a  servant  or  an 
independent  contractor  is  to  consider  whether  he  was  working  by  the  job  or  at  stated 
wages,  —  so  much  per  day,  week,  or  month.'  A  person  who  works  for  wages,  whose 
labor  is  directed  and  controlled  by  the  employer,  either  in  person  or  by  an  inter- 
mediate agent,  is  a  servant,  and  the  master  must  answer  for  the  wrongs  done  by  him 
in  the  course  of  his  employment.  A  person  who,  for  a  stated  sum,  engages  to  per- 
form a  stated  piece  of  labor  in  which  he  is  skilled,  the  proprietor  of  the  work  leaving 
him  to  his  own  methods,  is  an  independent  conti-actor;  the  proprietor  does  not  stand 
in  the  relation  of  superior  to  him,  and  is  not  answerable  for  the  wrongs  done  by  him 
or  his  servants  in  the  prosecution  of  the  work,  unless  special  circumstances  exist 
making  him  so."  The  rule  has  been  applied  so  as  to  exempt  a  railway  company 
from  liability  for  the  negligence  of  a  contractor  who  had  engaged  to  do  a  piece  of 
filling  at  twenty  cents  per  yard,  although  the  company  furnished  track,  trestle, 
cars,  mules,  and  driver.'  The  fact  that  the  employee  was  hired,  not  for  a  definite 
time,  but  to  perform  a  particular  job,  does  not,  however,  of  itself  negative  the 
relation  of  master  and  servant,  for  under  such  a  contract  the  employer  may  well 
retain  full  control  over  him ;  and  it  must  be  constantly  borne  in  mind  that  the  power 
to  control,  on  the  part  of  the  employer,  is  the  essential  fact  establishing  the  relation.* 
Therefore,  when  the  lessee  of  a  house  employed  a  carpenter  for  a  quantum  meruit  to 
repair  his  awning,  and  in  doing  it  he  negligently  injured  a  traveller  on  the  sidewalk, 
it  was  held  that  the  lessee  was  answerable  for  the  damages,  on  the  ground  that  it  was 
the  act  of  his  servant.^  So,  where  the  occupier  of  land  employed  a  common  laborer 
to  clean  out  a  drain  which  passed  under  the  highway,  and  the  laborer  did  the  work, 
and  charged  and  received  five  shillings  for  it,  but  he  restored  the  soil  in  the  highway 
80  Imperfectly  that  the  horse  of  a  traveller  was  injured  in  passing  over  it,  the  relation 
of  master  and  servant  was  held  to  exist,  and  the  employer  was  adjudged  to  pay  the 
damages.*  And  even  where  a  proprietor  employed  another  to  fill  his  ice-house  with 
ice,  agreeing  to  pay  so  much  per  cord,  and  obtained  a  license  from  the  city  to  encum- 
ber the  street  for  that  purpose,  it  was  held  that  he  must  pay  damages  to  a  traveller 
injured  by  driving  upon  some  fragments  of  blocljs  of  ice  which  the  contractor  had 
left  in  the  street,  covered  with  snow.  The  decision  is  put  upon  the  ground  taken  by 
the  same  court  in  a  previous  case,'  that  there  is  no  such  repugnance  between  the 
relation  of  proprietor  and  contractor  and  principal  and  agent  that  they  cannot  exist 
together  between  the  same  persons  with  reference  to  the  same  undertaking;  that, 
under  the  contract  in  question,  the  proprietor  did  not  appear  to  have  relinquished 
control  of  the  premises,  or  to  have  waived  the  right  of  directing  the  mode  of  doing 

1  See  Schular  r.  Hudson  Eiver  B.  Co.,  38  reason  of  the  fact  that  the  mechanic  prose- 
Barb.  653.  cuted  the  work  without  sufficient  care  and 

2  Morgan  v.  Bowman,  22  Mo.  638.  skill. 

3  Central  K.  Co.  v.  Grant,  46  Ga.  417.    This  *  Ante,  §  12. 

being  the  settled  rule,  the  opinion  of  Chief  '  Brackett  v.  Lnbke,  4  Allen,  138. 

Justice  Shaw,  in  Stone  v.  Codman,  16  Pick.  «  Sadler  v.  Henlock,  4  El.  &  Bl.  570.    Lord 

297,  cannot  be  supported.    It  was  there  held  Campbell,  0.  J.,  said:  "  What  difference  can 

that  where  a  proprietor  employs  a  mechanic  it  make  that  Pearson  was  an  independent 

to  make  a  drain  for  him  on  his  own  land,  the  laborer,  to  be  paid  by  the  job?    The  defend- 

mechanic  procuring  the   necessary  mate-  ant  might  have  said, '  Fill  np  the  drain,  but 

rials,  hiring  laborers,  and  charging  a  com-  not  as  you  are  doing  it,  lest  when  a  horse 

pensation  for  his   services  and   disburse-  goes  over  the  place  he  may  be   injured.' 

ments,  the  mechanic  is  deemed  to  be  the  Pearson    was,   therefore,   the   defendant's 

servant  of  the  proprietor  so  as  to  make  the  servant;  and  if  so,  cadit  gucestio." 

latter  liable  to  a  third  person  damaged  by  '  Detroit  v.  Corey,  9  Mich.  165. 
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the  work,  and  that  he  therefore  stood  in  the  relation  of  superior  to  the  contractor.' 
On  the  other  hand,  the  payment  of  an  employee  by  the  day,  though  an  important 
consideration,  is  not  in  itself  decisive  of  the  relation  of  master  and  servant."  Thus, 
where  C.  had  contracted  with  a  town  to  widen  a  highway  by  removing  the  rocks 
from  a  ledge  therein,  for  a  certain  sum  of  money  and  the  stone,  and  afterwards  con- 
tracted with  A.  to  build  a  dam  for  him  with  the  stone,  for  which  he  was  to  receive  a 
•certain  price  per  day  while  at  work  upon  the  dam  and  in  blasting  the  rocks,  —  A. 
furnishing  the  powder  for  the  blasting,  and  superintending  the  building  of  the  dam, 
lut  having  no  control  over  the  blasting,  —  and,  in  blasting,  a  rock  was  thrown  upon 
the  building  of  D.,  causing  an  injury  for  which  C.  was  subjected  in  damages,  it  was 
held  that  the  relation  of  master  and  servant  did  not  exist  between  A.  and  C,  and  that 
A.  was  not  liable  to  inderonify  C.  for  the  damages  which  he  had  been  compelled  to 
pay-' 

§  40.  Proprietor  may  become  liable  by  interfering  and  assuming  Con- 
trol. —  The  proprietor  may  make  himself  liable  by  interfering  with  the  contractor 
and  assuming  control  of  the  work,  or  of  some  part  of  it,  so  that  the  relation  of  master 
and  servant  arises,  or  so  that  an  injury  ensues  which  is  traceable  to  his  interference.* 
The  rule  laid  down  by  the  New  York  Court  of  Appeals  on  this  point  was  understood 
by  BoswoBTH,  J.,  to  be  this :  "If  an  owner  modifies  in  any  respect  his  contract  with 
those  contracting  to  erect  a  building,  so  that  in  doing  any  particular  act  they  are 
■obeying  the  directions  of  the  owner,  if  that  act  is  negligent,  and  damage  ensues,  the 
owner  is  liable.  In  such  a  case,  it  is  his  duty  to  see  that  what  is  done  under  his 
special  orders  is  not  negligently  done."'  Moreover,  the  proprietor  himself  may 
become  liable  for  an  injury  happening  through  his  personal  negligence  in  performing 
some  particular  part  of  the  work.  If  the  proprietor  performs  some  part  of  the  work, 
and  another  part  is  let  out  to  a  contractor,  then  the  rule  applies  that,  when  several 
persons  are  engaged  in  the  same  work,  in  which  the  negligent  or  unskilful  perform- 
ance of  his  part  by  one  causes  danger  to  the  others,  in  which  each  must  necessarily 
depend  for  his  safety  upon  the  good  faith,  skill,  and  prudence  of  each  of  the  others 
in  doing  his  part  of  the  work,  it  is  the  duty  of  each  to  the  others  engaged  in  the  work 
to  exercise  the  care  and  skill  ordinarily  employed  by  prudent  men  under  similar  cir- 
cumstances.' 

J  41.  What  Supervision  by  the  Proprietor  will  take  the  Case  out  of  the 
Rule.  —  The  mere  fact  that  the  proprietor  retains  a  general  supervision  over  the 
work,  for  the  purpose  of  satisfying  himself  that  the  contractor  carries  out  the  stipu- 
lations of  his  contract,  does  not  make  him  responsible  for  wrongs  done  to  third 
persons  in  the  prosecution  of  the  work,  — as,  where  a  railway  company  employs  an 
engineer  to  superintend  the  general  progress  of  the  construction  of  its  road,  and  to 
see  that  the  work  is  done  according  to  contract.'    But,  in  apparent  conflict  with  this 

1  Darmstaetter  v.  Moynahan,  27  Mich  1,88.  ard,  1  Eobt.  432;  Jones  v.  Chantry,  4  N.  T. 

A  similar  conclusion  was  reached  on  analo-  S.  O.  (T.  &  C.)  63. 

^ons  facts  in  Burgess  v.  Gray,  1  0.  B.  578;  <■  Heffernan  v.  Benkard,  1  Eobt.  436. 

«.  v.,  14  L.  J.  (C.  P.)  184.    These  three  cases  «  Griffiths  v.  Wollram,  22  Minn.  185. 

are  somewhat  out  of  harmony  with  the  cur-  '  Clark  v.  Hannibal,  etc.,  K.  Co.,  36  Mo. 

rent  of  authority.  202-218;  Callahan  v.  Burlington,  etc.,  E.  Co., 

s  Corbin  v.  American  Mills,  27  Conn.  274.  23  Iowa,  562 ;  Eaton  v.  European,  etc.,  E.  Co., 

s  jbid.  59  Me.  520;   Eeedie  v.  London,  etc.,  E.  Co., 

*  Gilbert  v.  Beach,  16  N.  T.  608;  s.  c,  4  and  Hobbitt  v.  London,  etc..  E.  Co.,  4  Exch. 

Duer,  423 ;  6  Bosw.  445 ;  Heffernan  ».  Benk-  244r-258 ;  Erie  i;.  Caulkins,  85  Pa.  St.  247 ;  Eeed 
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principle,  it  has  been  held  that  where  a  proprietor  contracts  for  the  erection  of  a 
building,  and,  by  the  terms  of  the  contract,  retains  control  by  an  architect,  under 
■whose  direction  the  contractor  agrees  to  do  the  work,  and  also  retains  the  power  to 
change  the  plan  of  the  work,  he  will  be  answerable  for  the  negligence  of  the  con- 
tractor.' This,  however,  is  not  the  sound  view  of  the  usual  building  contract.  The 
contractor  stipulates  to  deliver  to  the  proprietor  certain  results.  He  is  responsible 
to  the  proprietor  for  these  only.  The  proprietor  does  not  retain  control  over  the 
contractor  as  to  his  methods  of  proceeding  with  the  work.  He  could  not  do  so ;  for 
the  contractor  is  generally  skilled  in  the  business,  and  he  is  not.  No  contractor  could 
safely  stipulate  to  do  a  job  at  a  fixed  price,  and  then  allow  the  proprietor  to  control 
him  in  matters  of  method  and  detail ;  for  this  might  destroy  his  power  so  to  order 
the  work  as  to  make  his  contract  a  profitable  one.  The  proprietor  usually  retains 
control  by  a  skilled  architect,  not  for  the  purpose  of  controlling  the  contractor  in  hi» 
methods,  but  for  the  purpose  of  assuring  himself  that  the  results  enumerated  in  the 
specifications  of  the  contract  are  reached  by  the  contractor  step  by  step,  as  the  work 
progresses.  There  is  no  sound  view  under  which  such  a  contract  can  be  construed  as 
creating  the  relation  of  master  and  servant  between  the  proprietor  and  contractor, 
and  the  conclusion  of  the  IlUnois  court  in  Schwartz  v.  Gilmore  cannot  be  upheld.* 
Accordingly,  it  has  been  held  that  a  contract  between  a  municipal  corporation  and  a 
contractor  for  the  construction  of  a  sewer,  containing  the  provision,  "All  work  to  be 
commenced  and  carried  on  at  such  times  and  in  such  places  and  in  such  manner  as 
the  engineer  shall  direct,"  and  requiring  the  contractor  to  dismiss  from  his  employ- 
ment all  incompetent  and  unfaithful  persons,  did  not  reduce  the  contractor  to  the 
grade  of  a  servant  of  the  city,  and  make  it  answerable  for  his  negligence.'  A  stipu- 
lation in  a  railway  contract  that  the  work  was  to  be  done  in  accordance  with  the 
plans,  specifications,  and  instructions  furnished  by  the  company,  did  not  take  the  case 
out  of  the  rule.*    And  even  when  the  proprietor  reserves,  in  addition  to  the  right  to- 

r.  Allegheny  City,  79  Pa.  St.  300;  Pack  r.  no  more  than  obey  orders,  the  work  not 

New  York,  8  N.  T.  222;  Nevins  r.  Peoria,  41  beingwrongfuljicrsef   In  Taylor  ©.Mexican 

ni.  502.    Contra,  Harper  v.   MEwankee,  30  Gulf  E.  Co.,  2  La.  An.  65i,  an  agent  of  the 

Wis.  365.    Compare  Blake  v.  Terris,  5  N.  T.  defendants  purchased   a  raft  with  money 

48.  furnished  by  them  for  that  ptirpose.    For 

'  Schwartz  c.  Gilmore,  45  HI.  455.    Hi  a  purchasing  and  transporting  the  raft  to  the 

case  arising  under  the  Iiouisiana  Code,  a  defendants'  depot  he  received  a  commission, 

contractor  engaged  with  a  religious  corpo-  The  company  was  held  liable  for  negligence 

ration  to  rebnUd   a  cathedral,  under  the  in  sinking  a  flat-boat  in  navigating  the  raft, 

direction  and  superintendence  of  the  archi-  '  Tliis  question  is  well  gone  over  in  Eob- 

tect  appointed  by  the  wardens.    While  the  insou  c.  Webb,  11  Bnsh,  464,  with  a  result  the 

work  was  progressing,  a  tower  fell,  in  con-  reverse  of  that  in  Schwartz  p.  Gilmore.    To 

sequence  of  defective  materials  or  construe-  the  same  effect  are  Erie  v.  Caulkins,  85  Pa. 

tion,  injuring  a  servant  of  the  contractor.  St.  247;  Eeed  v.  Allegheny,  69  Pa.  St.  300; 

This  person  recovered   damages  »n  solido  Painter  v.  Pittsburgh,  46  Pa.  St.  213 ;  Pack  v. 

against  the  contractor  and  the  church-war-  New  York,  8  N.  T.  222;  Barry  c.  St.  Honls,  17 

dens.    Camp  v.  The  Church -wardens,  7  La.  Mo.  121 ;  Hunt  v.  Pennsylvania  E.  Co.,  51  Pa. 

An.  321.    This  case  was  distinguished  in  a  St.  475;  Wray  u.  Evans,  80  Pa.  St.  102;  KeUy 

subsequent  case  (Peyton  p.  Bichards,  11  La.  v.  New  York,  11  N.  Y.  432  (reversing  ».  c,  4 

An.  62),  on  the  ground  that  the  church-war-  E.  D.  Smith,  291);  Gardner  v.  Bennett,  6 

dens  were  liable  by  reason  of  having  re-  Jones  &Sp. 197;  Slater  p.  Merserean,64N.T. 

served  control  of  the  work  by  their  architect.  138  (affirming  5  Daly,  446) ;  Clare  p.  The  Na- 

But  if  this  raised  the  relation  of  master  and  tional  City  Bank,  8  Jones  &  Sp.  104. 

servant  between  the   proprietor  and  con-  >  Erie  r.  Canlkins,  85  Pa.  St.  247. 

tractor,  then  how  could  a  judgment  be  ren-  <  Hnnt  i-.  Pennsylvania  E.  C!o.,  61  Pa.  St. 


dcred  against  the  contractor,  who  had  done       475. 
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watch  the  general  progress  of  the  work,  the  power  to  dismiss  incompetent  workmen, 
this  will  not  make  him  responsihle  for  the  negligence  of  the  contractor.'  Nor  will 
he  he  responsihle,  where  he  retains  the  general  superintendence  of  the  work,  where 
the  contractor  engages  to  discharge  any  servant  at  his  request,  and  where  he  reserves 
the  right  to  terminate  the  contract ;  ^  nor  even  where  he  reserves  the  power,  hy  his 
engineer,  to  direct  generally  what  shall  he  done,  if  the  injury  springs  from  the 
manner  of  doing  it.'  Where  such  a  contract  specified  that  the  ground  should  he 
cleared  of  all  perishahle  materials,  which  should  he  removed  or  hurned,  as  the  engi- 
neer of  the  company  might  direct,  and  the  engineer  directed  the  burning  of  a  pile  of 
brush,  hut  it  was  so  negligently  done  by  a  subcontractor  of  the  principal  contractor 
that  damage  ensued  to  an  adjacent  owner,  the  company  was  held  not  liable.* 

On  the  other  hand,  it  is  obvious  that  the  control  stipulated  for  in  the  contract  may 
be  so  absolute  as  to  make  the  discretion  of  the  contractor  wholly  subordinate  to  that 
of  the  principal,  or  to  that  of  his  engineer,  architect,  or  other  superintendent ;  in 
which  case,  the  relation  of  master  and  servant  is  deemed  to  arise,  and  the  maxim 
Respondeat  superior  applies.*  Whether  this  is  so,  must  depend  in  each  case  upon  a 
just  interpretation  of  the  contract  itself.'  Thus,  where  the  charter  of  a  city  gave  the 
street  commissioners  authority  to  "direct  and  control  the  persons  employed"  on  the 
streets,  and  it  was  stipulated  in  the  contract  that  the  work  was  to  be  done  "  under 
the  direction  of  the  street  commissioners,"  the  city  was  responsible  for  an  injury  to  a 
traveller  by  the  negligence  of  the  contractor.'  The  same  result  was  reached  where 
the  contract  stipulated:  "The  work  to  be  done  under  the  direction  of  the  city  civil 
engineer,  or  agent  appointed  by  the  city  council  for  the  same,  who  shall  have  entire 
control  over  the  manner  of  doing  and  shaping  all  or  any  part  of  the  same,  and  whose 
directions  must  be  strictly  obeyed."  Under  this  contract  the  city  was  held  liable  for 
the  negligence  of  the  contractor  in  depositing  a  pile  of  stones  so  as  to  obstruct  the 
flow  of  surface-water  and  flood  the  premises  of  an  adjacent  owner,  partly  on  the 
principle  of  respondeat  superior,  and  partly  on  the  ground  that  the  city  owed  a  public 
duty  to  prevent  or  remove  nuisances  in  its  streets.* 

^  42.  Ratification.  —  One  may  make  himself  liable  for  the  unauthorized,  unlaw- 
ful act  of  another  by  ratification  or  adoption.^  Although  it  has  been  said  in  one  case 
that  slight  acts  of  ratification  will  be  suflJcient,'"  yet  the  better  opinion  is,  that  there 
must  be  some  affirmative  act,  and  that  a  mere  omission  to  act  will  not  have  this 

1  Beedle  and  Hobbitt  v.  The  London,  etc.,  578 ;  s.  c,  14  L.  J.  (0.  P.)  184 ;  Pearson  v.  Cox 
E.  Co.,  4  Exch.  244-258.  2  C.  P.  Div.  369. 

2  Sohular  v.  Hudson  Elver  E.  Co.,  38  Barb.  «  An  excellent  analysis  of  the  terms  of 
653.  snch  a  contract  will  be  found  in  the  opin- 

'  Steele  v.  Sonth-Eastem  B.  Co.,  16  C.  B.  ion  of  Gordon,  J.,  in  Erie  v.  CaiUbins,  85 

650.  Pa.  St.  250,  the  court  concluding  that  the 

*  Callahan  v.  Burlington,  etc.,  B.  Co.,  23  proprietor  was  not  liable.    Upon  a  contract 

Iowa,  662.    Compare  Wright  v.  Holbrook,  62  similar  in  its  main  features,  the  Supreme 

N.  H.  120.  Court  of  the  United  States,  in  Bailroad  Co. 

s  Such  a  contract  existed  in  the  case  of  v.  Hanning,  IS  Wall.  649,  reached  a  different 

Newton  V.  Ellis,  5  El.  &  Bl.  115,  and  between  result. 

the  defendant  and  a  subcontractor  in  Slater  '  St.  Paul  v.  Seitz,  3  Minn.  297. 

V.  Mersereau,  64  N.  T.  138  (afflvming  5  Daly,  «  Cincinnati  v.  Stone,  6  Ohio  St.  38;  aiOe, 

445) .    Such,  also,  was  the  contract  in  Blake  pp.  740,  741. 

V.  Thirst,  2  Hurl.  &  Colt.  20;  s.  c,  32  L.J.  «  McLaughlin  ».  Pryor,  4  Man.  &G.  48. 

(Exch.)  189;  11  Week.  Eep.  1034;  8  L.  T.  (N.  ">  Perkins  v.  Missouri,  etc.,  R.  Co.,  65  Mo. 

S.)  251.    See  also  Burgess  v.  Gray,  1  C.  B.  201. 
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effect,  especially  where  to  act  might  prejudice  the  legal  rights  of  the  party.  Accord- 
ingly, a  mere  failure  to  discharge  the  servant,  after  the  happening  of  the  accident 
complained  o^  will  not  have  this  effect'  The  mere  fact  that  a  proprietor  accepts 
a  job  of  work  and  pays  for  it,  knowing  that  the  contractor,  in  prosecuting  the  job,  has 
inflicted  an  accidental  or  negligent  injury  upon  a  third  person,  will  not  make  him 
liable  to  such  third  person  on  the  ground  of  a  ratiflcation.^ 

1  Edelmann  v,  St.  Lonis  Transf .  Co.,  3  Mo.       to  the  ratification  by  municipal  corporations 
App.  503.  of  the  tortious  acts  of  their  agents,  see  ante, 

'  Ooomes  r.  Houghton,  102  Kass.  211.    As       p.  739. 
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NON-LIABILITT    OF   MASTER   FOE   IN  JURY   TO    SERVANT   FROM 
NEGLIGENCE  OP  FELLOW-SERVANT. 

PrIESTLET  V.  FOWLEE.* 

English  Court  of  Exchequer,  1837. 

The  Right  Hon.  Jambs  Baron  Abinqbb,  Lord  Chief  Baron, 
Sir  Jamks  Parke,  Kt., 

"    William  Bollanb,  Kt., 

"    Edward  Hall  Aldebsok,  Kt., 

"    John'  G-xjunbt,  Kt., 


-  Barons. 


Declaration  in  case  stated  tliat  ttie  plaintiff  was  a  servant  of  tlie  defendant,  in  liis  trade  of 
a  bntclier;  that  tlie  defendant  Iiad  desired  and  directed  tlie  plaintiff,  so  being  his 
servant,  to  go  with  and  take  certain  goods  of  the  defendant,  in  a  certain  van  of  the 
defendant,  then  used  by  him,  and  conducted  by  another  of  his  servants,  in  carrying 
goods  for  hire,  upon  a  certain  journey;  that  the  plaintiff,  in  pursuance  of  sucli  desire 
and  direction,  accordingly  commenced  and  was  proceeding  and  being  carried  and 
conveyed  by  the  said  van,  with  the  said  goods ;  and  it  became  the  defendant's  duty 
to  use  proper  care  that  the  van  should  be  in  a  proper  state  of  repair,  and  should  not  be 
overloaded,  and  that  the  plaintiff  should  be  safely  and  securely  carried  thereby; 
nevertheless,  that  the  defendant  did  not  use  proper  care  that  the  van  should  not  be 
.overloaded,  or  that  the  plaintiff  should  be  safely  and  securely  carried;  in  consequence 

•Eeported  3  Mee.  &  W.  1. 
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Priestley  ».  Fowler. 

of  the  neglect  of  which  daties  the  van  gave  way  and  broke  down  and  the  plaintiff  was- 
thrown  to  the  ground  and  his  thigh  fractured.  Held,  on  motion  in  arrest  of  judgment, 
after  verdict  for  the  plaintiff,  first,  that  it  was  sufflciently  to  be  collected  from  the 
declaration  tliat  the  defendant  directed  the  plaintiff  to  go  in  the  van;  but,  secondly^ 
that  even  in  that  case  the  action  was  not  maintainable. 

Case.     The  declaration  stated  that  the  plaintiff  was  a  servant  of  the 
defendant,  in  his  trade  of  a  butcher ;  that  the  defendant  had  desired  and 
directed  the  plaintiff,  so  being  his  servant,  to  go  with  and  take  certain 
goods  of  the  defendant's,  in  a  certain  van  of  the  defendant  then  used 
by  him,  and  conducted  by  another  of  his  servants,  in  carrying  goods- 
for  hire,  upon  a  certain  journey ;  that  the  plaintiff,  in  pursuance  of  Buch 
desire  and  direction,  accordingly  commenced  and  was  proceeding  and 
being  carried  and  conveyed  by  the  said  van,  with  the  said  goods ;  and  it 
became  the  duty  of  the  defendant,  on  that  occasion,  to  use  due  and 
pi'oper  care  that  the  said  van  should  be  in  a  proper  state  of  repair,  that 
it  should  not  be  overloaded,  and  that  the  plaintiff  should  be  safely  and 
securely   carried   thereby ;    nevertheless,   the   defendant   did   not  use 
proper  care  that  the  van  should  be  in  a  sufficient  state  of  repair,  or 
that  it  should  not  be  overloaded,  or  that  the  plaintiff  should  be  safely 
and  securely  carried  thereby ;  in  consequence  of  the  neglect  of  all  and 
each  of  which  duties  the  van  gave  way  and  broke  down,  and  the  plain- 
tiff was  thrown  with  violence  to  the  ground,  and  his  thigh  was  thereby 
fractured,  etc.     Plea,  not  guilty. 

At  the  trial  before  Paeke,  J.,  at  the  Lincolnshire  "Summer  Assizes, 
1836,  the  plaintiff,  having  given  evidence  to  show  that  the  injury  arose 
from  the  overloading  of  the  van,  and  that  it  was  so  loaded  with  the 
defendant's  knowledge,  had  a  verdict  for  £100.  In  the  followino- 
Michaelmas  Term,  Adams,  Serjt.,  obtained  a  rule  to  show  cause  why 
the  judgment  should  not  be  arrested,  on  the  ground  that  the  defendant 
was  not  liable  in  law,  under  the  circumstances  stated  in  the  declaration.. 
In  Hilary  Term,  — 

Goulburn,  Serjt.,  and  N.  B.  Clarke  showed  cause. — The  declaration, 
is  sufficient,  at  least  after  verdict.  One  objection  will  probably  be, 
that  it  does  not  state  that  the  plaintiff  was  to  be  conveyed  in  the 
van,  but  only  that  he  was  to  go  with  and  take  the  goods  by  the  van. 
Bat,  taking  all  the  allegations  together,  the  statement  is  sufficient  after 
verdict.  It  is  stated  that  the  plaintiff  was  on  the  van  in  pursuance  of 
the  defendant's  directions.  [The  court  intimated  that  the  declaration 
was  sufficient  as  to  this  point.] 

Secondly,  the  action  is  maintainable  on  general  principles  of  law.. 
There  is  no  valid  distinction  between  this  case  and  that  of  an  oi'dinary 
coach-passenger:  the  service  of  the  servant  is  the  consideration  here,. 
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as  the  money  of  the  passenger  is  there.  [Lord  Abingee,  C.  B. — The 
passenger  pays  his  money  in  consideration  of  being  carried,  and  there  is 
an  implied  contract  that  he  shall  be  carried  safely ;  and  he  has  no  means 
of  knowing  how  the  coach  is  constructed  or  loaded.  Here,  the  servant 
is  on  the  premises,  and  has  the  means  of  knowledge.  It  is  not  the 
case  of  a  servant  hired  for  that  particular  occasion,  but  of  a  general 
servant.]  It  does  not  appear  on  the  face  of  the  declaration,  that  the 
plaintiff  knew  the  van  was  overloaded,  and  it  cannot  be  intended  after 
verdict ;  on  the  other  hand,  it  does  not  appear  that  the  defendant  knew 
it.  The  question  therefore  is,  whether  a  master  who  directs  a  servant 
to  get  upon  an  overloaded  vehicle,  the  servant  giving  his  service  for 
taking  care  of  the  master's  goods  carried  therein,  is  not  liable  if  the 
servant  sustains  an  injury  by  its  breaking  down  in  consequence  of  such 
overloading.  It  is  not  merely  the  omission  of  not  using  a  sufficient 
vehicle,  but  an  act  of  commission  in  allowing  it  to  be  overloaded.  Sup- 
pose a  coach-passenger  saw,  when  he  got  up,  that  the  coachman  was 
intoxicated  or  the  horses  unruly,  would  his  right  to  recover  for  an  injury 
in  consequence  be  affected?  [Pakke,  B. — I  apprehend  the  contract 
would  only  be  to  carry  as  safely  as  could  be,  in  the  condition  in  which 
the  passenger  knew  the  vehicle  to  be.  Lord  Abingek,  C.  B. — Could  a 
stage-coachman,  who  has  a  restive  horse  to  drive,  which  he  knows  to  be 
so,  sue  his  master  for  an  injury  done  him  by  the  horse?  The  plaintiff 
was  not  bound  to  go  by  an  overloaded  van ;  he  consents  to  take  the 
risk.  If  it  had  appeared  that  the  master  undertook  that  the  van  was 
sufficient,  it  would  be  different.]  It  might  have  been  more  proper  to 
allege  that  the  defendant  so  undertook ;  but  the  declaration  is,  in  sub- 
stance, equivalent  to  that,  at  least  after  verdict,  since  it  states  that  it  was 
the  defendant's  duty  to  use  proper  care  that  the  van  should  not  be 
overloaded.     The  promise  and  the  duty  are  coextensive. 

Adams,  Serjt.,  contra. — The  cause  of  action,  supposing  that  any 
exists,  arises  out  of  an  implied  contract  on  the  part  of  the  master  so  to 
load  the  van  as  that  the  plaintiff  should  be  carried  safely ;  but  he  cannot 
be  made  liable  in  this  action  on  the  case,  except  there  be  a  common-law 
liability  such  as  to  raise  a  duty.  To  found  any  action  against  the 
defendant,  several  circumstances  must  combine.  First,  it  must  appear 
that  the  carriage  was  overloaded  by  the  defendant's  direction,  or  with 
his  knowledge ;  and  this,  it  may  be  admitted,  the  declaration  does  dis- 
close. Secondly,  it  ought  to  appear  that  the  plaintiff  was  ignorant  of 
the  overloading,  which  is  nowhere  suggested.  Thirdly,  the  defendant 
must  have  ordered  the  plaintiff  to  go  on  the  van.     There  is  no  clear 
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averment  that  thai  was  the  fact;  the  "desire  and  direction"  of  the 
defendant,  in  pursuance  of  which  the  plaintiff  alleges  that  he  went  on 
the  van,  is  only  to  go  with  it  and  take  care  of  the  goods.  [Lord 
Abinger,  C.  B.  —  That  is  an  ambiguous  expression.  The  plaintiff 
interprets  the  ambiguity  to  mean  that  he  was  to  go  in  the  van ;  and 
we  may  so  interpret  it  after  verdict.]  But,  further,  it  ought  to  be 
shown  that  it  was  necessary  for  the  plaintiff  to  do  so  in  order  to 
perform  his  duty ;  and  (which  is,  perhaps,  the  same  proposition  in  more 
general  terms)  that  the  order  was  a  lawful  command,  which  he  was 
bound,  as  a  servant,  to  obey.  The  mere  command  of  the  master  will 
not  render  him  liable,  unless  the  thing  commanded  fell  fairly  within  the 
necessity  of  the  servant's  duty.  There  ought  to  have  been  an  averment 
that  it  was  necessary  for  the  performance  of  his  duty  in  conveying  the 
goods  that  he  should  go  in  the  van.  But,  even  if  all  these  circumstances 
concurred,  they  would  not  constitute  a  common-law  liability,  but  a 
liability  arising  out  of  a  contract ;  and  the  action  should  have  been 
assumpsit,  not  case.  To  render  the  defendant  liable  in  case,  the 
existence  of  malice,  express  or  implied,  was  necessary. 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by  — 

Lord  Abingek,  C.  B.  —  This  was  a  motion  in  arrest  of  judgment, 
after  verdict  for  the  plaintiff,  upon  the  insufficiency  of  the  declaration. 
[His  lordship  stated  the  declaration.]  It  has  been  objected  to  this 
declaration  that  it  contains  no  premises  from  which  the  duty  of  the 
defendant,  as  therein  alleged,  can  be  inferred  in  law;  or,  in  other 
words,  that  from  the  mere  relation  of  master  and  servant  no  contract, 
and  therefore  no  duty,  can  be  implied  on  the  part  of  the  master,  to  cause 
the  servant  to  be  safely  and  securely  carried,  or  to  make  the  master 
liable  for  damage  to  the  servant,  arising  from  any  vice  or  imperfection, 
unknown  to  the  master,  in  the  carriage,  or  in  the  mode  of  loading  and 
conducting  it;  for,  as  the  declaration  contains  no  charge  that  the 
defendant  knew  any  of  the  defects  mentioned,  the  court  is  not  called 
upon  to  decide  how  far  such  knowledge  on  his  part,  of  a  defect  unknown 
to  the  servant,  would  make  him  liable. 

It  is  admitted  that  there  is  no  precedent  for  the  present  action  by  a 
servant  against  a  master.  We  are  therefore  to  decide  the  question 
upon  general  principles ;  and,  in  doing  so,  we  are  at  liberty  to  look  at 
the  consequences  of  a  decision,  the  one  way  or  the  other. 

If  the  master  be  liable  to  the  servant  in  this  action,  the  principle  of 
that  Uability  will  be  found  to    carey  us  to  an  alarming  extent.      He 
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who  is  responsible  by  his  general  duty,  or  by  the  terms  of  his  contract, 
for  all  the  consequences  of  negligence  in  a  matter  in  which  he  is  the 
principal,  is  responsible  for  the  negligence  of  all  his  inferior  agents.  If 
the  ovvuer  of  the  carriage  is  therefore  responsible  for  the  sufficiency  of 
his  carriage,  to  his  servant,  he  is  responsible  for  the  negligence  of  his 
coach-maker,  or  his  harness-maker,  or  his  coachman.  The  footman, 
therefore,  who  rides  behind  the  carriage  may  have  an  action  against  his 
master  for  a  defect  in  the  carriage,  owing  to  the  negligence  of  the 
coach-maker,  or  for  a  defect  in  the  harness,  arising  from  the  negligence 
of  the  harness-maker,  or  for  drunkenness,  neglect,  or  want  of  skill  in 
the  coachman ;  nor  is  there  any  reason  why  the  principle  should  not,  if 
applicable  in  this  class  of  cases,  extend  to  many  others.  The  master, 
for  example,  would  be  liable  to  the  servant  for  the  negligence  of  the 
chambermaid,  for  putting  him  into  a  damp  bed ;  for  that  of  the  uphol- 
sterer, for  sending  in  a  crazy  bedstead,  whereby  he  was  made  to  fall 
down  while  asleep,  and  injure  himself;  for  the  negligence  of  the  cook, 
in  not  properly  cleaning  the  copper  vessels  used  in  the  kitchen ;  of  the 
butcher,  in  supplying  the  family  with  meat  of  a  quality  injurious  to  the 
health ;  of  the  builder,  for  a  defect  in  the  foundation  of  the  house, 
whereby  it  fell,  and  injured  both  the  master  and  the  servant  by  the 
ruins. 

The  inconvenience,  not  to  say  the  absurdity,  of  these  consequences 
affords  a  sufiScient  argument  against  the  application  of  this  principle  to 
the  present  case.  But,  la  truth,  the  mere  relation  of  the  master  and 
the  servant  never  can  imply  an  obligation  on  the  part  of  the  master  to 
take  more  care  of  the  servant  than  he  may  reasonably  be  expected  to  do 
of  himself.  He  is,  no  doubt,  bound  to  provide  for  the  safety  of  his 
servant  in  the  course  of  his  employment,  to  the  best  of  his  judgment, 
information,  and  belief.  The  servant  is  not  bound  to  risk  his  safety  in 
the  service  of  his  master,  and  may,  if  he  thinks  fit,  decline  any  service 
in  which  he  reasonably  apprehends  injury  to  himself ;  and  in  most  of 
the  cases  in  which  danger  may  be  incurred,  if  not  in  all,  he  is  just  as 
likely  to  be  acquainted  with  the  probability  and  extent  of  it  as  the 
master.  In  that  sort  of  employment,  especially,  which  is  described  in 
the  declaration  in  this  case,  the  plaintiff  must  have  known  as  well  as  his 
master,  and  probably  better,  whether  the  van  was  suflScient,  whether  it 
was  overloaded,  and  whether  it  was  likely  to  carry  him  safely.  In  fact, 
to  allow  this  sort  of  action  to  prevail  would  be  an  encouragement  to  the 
servant  to  omit  that  diligence  and  caution  which  he  is  in  duty  bound  to 
exercise  on  the  behalf  of  his  master,  to  protect  him  against  the  miscon- 


924  LIABILITY   OF   MASTER   TO   SERVANT. 

Farwell  v.  The  Boston  and  Worcester  Railroad  Corporation. 

duct  or  negligence  of  others  who  serve  him ;  and  which  diligence  and 
caution,  while  they  protect  the  master,  are  a  much  better  security 
against  any  injury  the  servant  may  sustain,  by  the  negligence  of  others 
engaged  under  the  same  master,  than  an}-  recourse  against  his  master 
for  damages  could  possibly  afford. 

We  are  therefore  of  opinion  that  the  judgment  ought  to  be  arrested. 

Rule  absolute. 


2.  the  same  subject. 

Farwell    v.   The    Boston  and  Worcester  Eailroad  Cor- 
poration.* 

Supreme  Judicial  Court  of  Massachusetts,  1842. 

Hon.  Lemttel  Shaw,  Chief  Justice. 
"     Samuel  S.  WrLDB,     "I 
"     Charles  A.  Dewet,   |-  Jitsiicea. 
"     Samitbl  Hubbard,      J 

ICaster  not  liable  for  Injury  inflicted  by  one  Servant  upon  Another.  —  Where  a 
master  uses  due  diligence  in  the  selection  of  competent  and  trusty  servants,  and  fur- 
nishes them  with  suitable  means  to  perform  the  service  in  which  he  employs  them,  he 
is  not  answerable  to  one  of  them  for  an  injury  received  by  him  in  consequence  of  the 
carelessness  of  another,  while  both  are  engaged  in  the  same  service.  A  railroad  com- 
pany employed  A.,  who  was  careful  and  trusty  in  his  general  character,  to  tend  the 
switches  on  their  road ;  and  after  he  had  been  long  in  their  service,  they  employed  B. 
to  run  the  passenger  train  of  cars  on  the  road,  B.  knowing  the  employment  and  char- 
acter of  A.  Jffeld,  that  the  company  were  not  answerable  to  B.  for  an  injury  received 
by  him,  while  running  the  cars,  in  consequence  of  the  carelessness  of  A.  in  the  man- 
agement of  the  switches. 

In  an  action  of  trespass  upon  the  case,  the  plaintiff  alleged  in  his 
declaration  that  he  agreed  with  the  defendants  to  serve  them,  in  the 
employment  of  an  engineer,  in  the  management  and  care  of  their  engines 
and  cars  running  on  their  railroad  between  Boston  and  Worcester,  and 
entered  on  said  employment,  and  continued  to  perform  his  duties  as 
engineer  till  October  30,  1837,  when  the  defendants,  at  Newton,  by  their 
servants,  so  carelessly,  negligently,  and  unskilfully  managed  and  used 
and  put  and  placed  the  iron  match-rail,  called  the  short  switch,  across 
the  rail  or  track  of  their  said  railroad  that  the  engine  and  cars  upon 
which  the  plaintiff  was  engaged  and  employed  in  the  discharge  of  his 

*  Reported  i  Mete.  49. 
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said  duties  of  engineer  were  thrown  from  the  track  of  said  railroad, 
and  the  plaintiff,  by  means  thereof,  was  thrown  with  great  violence 
upon  the  ground ;  by  means  of  which,  one  of  the  wheels  of  one  of  said 
cars  passed  over  the  right  hand  of  the  plaintiff,  crushing  and  destroying 
the  same. 

The  case  was  submitted  to  the  court  on  the  following  facts,  agreed  by 
the  parties:  "The  plaintiff  was  employed  by  the  defendants  in  1835, 
as  an  engineer,  and  went  at  first  with  the  merchandise  cars,  and  after- 
wards with  the  passenger  cars,  and  so  continued  till  October  30,  1837, 
at  the  wages  of  two  dollars  per  day,  —  that  being  the  usual  wages  paid 
to  engine-men,  which  are  higher  than  the  wages  paid  to  a  machinist,  in 
which  capacity  the  plaintiff  formerly  was  employed. 

"  On  the  30th  of  October,  1837,  the  plaintiff,  then  being  in  the  employ- 
ment of  the  defendants  as  such  engine-man,  and  running  the  passenger 
train,  ran  his  engine  off  at  a  switch  on  the  road,  which  had  been  left  in 
a  wrong  condition  (as  alleged  by  the  plaintiff,  and,  for  the  purposes  of 
this  trial,  admitted  by  the  defendants)  by  one  Whitcomb,  another  ser- 
vant of  the  defendants,  who  had  been  long  in  their  employment  as  a 
switchman  or  tender,  and  had  the  care  of  switches  on  the  road,  and 
was  a  careful  and  trustworthy  sei"vant,  in  his  general  character,  and 
as  such  servant  was  well  known  to  the  plaintiff ;  by  which  running  off, 
the  plaintiff  sustained  the  injury  complained  of  in  his  declaration. 

"  The  said  Far  well  (the  plaintiff)  and  Whitcomb  were  both  appointed 
by  the  superintendent  of  the  road,  who  was  in  the  habit  of  passing 
over  the  same  very  frequently  in  the  cars,  and  often  rode  on  the  engine. 

"  If  the  court  shall  be  of  opinion  that,  as  matter  of  law,  the  defend- 
ants are  not  liable  to  the  plainti:ff  —  he  being  a  servant  of  the  corpora- 
tion, and  in  their  employment  —  for  the  injury  he  may  have  received 
from  the  negligence  of  said  Whitcomb,  another  servant  of  the  corpora- 
tion, and  in  their  employment,  then  the  plaintiff  shall  become  nonsuit ; 
but  if  the  court  shall  be  of  opinion,  as  matter  of  law,  that  the  defend- 
ants may  be  liable  in  this  case,  then  the  case  shall  be  submitted  to  a 
jury  upon  the  facts  which  may  be  proved  in  the  case  ;  the  defendants 
alleging  negligence  on  the  part  of  the  plaintiff." 

C.  O.  Loring,  for  the  plaintiff ;  Fletcher  &  Morey,  for  the  defendants. 

Shaw,  C.  J.  — This  is  an  action  of  new  impression  in  our  courts,  and 
involves  a  principle  of  great  importance.  It  presents  a  case  where  two 
persons  are  in  the  service  and  employment  of  one  company,  whose  busi- 
ness it  is  to  construct  and  maintain  a  railroad,  and  to  employ  their  trains 
of  cars  to  carry  persons  and  merchandise  for  hire.  They  are  appointed 
and  employed  by  the  same  company  to  perform  separate  duties  and  ser- 
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vices,  all  tending  to  the  accomplishment  of  one  and  the  same  purpose,  — 
that  of  the  safe  and  rapid  transmission  of  the  trains  ;  and  they  are  paid 
for  their  respective  services  according  to  the  nature  of  their  respective 
duties,  and  the  labor  and  skill  required  for  their  proper  performance. 
The  question  is,  whether,  for  damages  sustained  by  one  of  the  persons 
so  employed,  by  means  of  the  carelessness  and  negligence  of  another, 
the  party  injured  has  a  remedy  against  the  common  employer.  It  is  an 
argument  against  such  an  action,  though  certainly  not  a  decisive  one, 
that  no  such  action  has  before  been  maintained. 

It  is  laid  down  by  Blackstone,  that  if  a  servant,  by  his  negligence, 
does  any  damage  to  a  stranger,  the  master  shall  be  answerable  for  his 
neglect.  But  the  damage  must  be  done  while  he  is  actually  employed 
in  the  master's  service ;  otherwise  the  servant  shall  answer  for  his  own 
misbehavior.^  This  rule  is  obviously  founded  on  the  great  principle  of 
social  duty,  that  every  man,  in  the  management  of  his  own  affairs, 
whether  by  himself  or  by  his  agents  or  servants,  shall  so  conduct  them 
as  not  to  injure  another;  and  if  he  does  not,  and  another  thereby  sus- 
tains damage,  he  shall  answer  for  it.  If  done  by  a  servant  in  the  course 
of  his  employment,  and  acting  within  the  scope  of  his  authority,  it  is 
considered,  in  contemplation  of  law,  so  far  the  act  of  the  master  that  the 
latter  shall  be  answerable  civiliter.  But  this  presupposes  that  the  parties 
stand  to  each  other  in  the  relation  of  strangers,  between  whom  there  is 
no  privity ;  and  the  action  in  such  case  is  an  action  sounding  in  tort. 
The  form  is  trespass  on  the  case  for  the  consequential  damages.  The 
maxim  Respondeat  superior  is  adopted  in  that  case,  from  general  con- 
siderations of  policy  and  security. 

But  this  does  not  apply  to  the  case  of  a  servant  bringing  his  action 
against  his  own  employer  to  recover  damages  for  an  injury  arising  in 
the  course  of  that  employment,  where  all  such  risks  and  perils  as  the 
employer  and  the  servant  respectively  intend  to  assume  and  bear  may 
be  regulated  by  the  express  or  implied  contract  between  them,  and 
which,  in  contemplation  of  law,  must  be  presumed  to  be  thus  regu- 
lated. 

Tbe  same  view  seems  to  have  been  taken  by  the  learned  counsel  for 
the  plaintiff,  in  the  arv;ument ;  and  it  was  conceded  that  the  claim  could 
not  be  placed  on  the  principles  indicated  by  the  maxim  Respondeat 
superior,  which  binds  the  master  to  indemnify  a  stranger  for  the  damage 
caused  by  the  careless,  negligent,  or  unskilful  act  of  his  servant  in  the 
conduct  of  his  affairs.     The  claim,  therefore,  is  placed,  and  must  be 

1  Bla.  Comm.  4S,\ ;  McManos  v.  Crickett,  1  East,  106. 
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maintained,  if  maintained  at  all,  on  the  ground  of  contract.  As  there 
is  no  express  contract  between  the  parties,  applicable  to  this  point,  it  is 
placed  upon  the  footing  of  an  implied  contract  of  indemnity,  arising 
out  of  the  relation  of  master  and  servant.  It  would  be  an  implied 
promise,  arising  from  the  duty  of  the  master  to  be  responsible  to  each 
person  employed  by  him  in  the  conduct  of  every  branch  of  business 
where  two  or  more  persons  are  employed,  to  pay  for  all  damage  occa- 
sioned by  the  negligence  of  every  other  person  employed  in  the  same 
service.  If  such  a  duty  were  established  by  law,  like  that  of  a  common 
carrier,  to  stand  all  losses  of  goods  not  caused  by  the  act  of  God  or 
of  a  public  enemy,  or  that  of  an  innkeeper,  to  be  responsible,  in  like 
manner,  for  the  baggage  of  his  guests,  it  would  be  a  rule  of  frequent 
and  familiar  occurrence,  and  its  existence  and  application,  with  all  its 
qualifications  and  restrictions,  would  be  settled  by  judicial  precedents. 
But  we  are  of  opinion  that  no  such  rule  has  been  established ;  and  the 
authorities,  as  far  as  they  go,  are  opposed  to  the  principle. ^ 

The  general  rule,  resulting  from  considerations  as  well  of  justice  as  of/ 
policy,  is,  that  he  who  engages  in  the  employment  of  another  for  the 
performance  of  specified  duties  and  services,  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident  to  the 
performance  of  such  services ;  and,  in  legal  presumption,  the  compen- 
sation is  adjusted  accordingly.  And  we  are  not  aware  of  any  principle 
which  should  except  the  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment.  These  are  perils 
which  the  servant  is  as  likely  to  know,  and  against  which  he  can  as 
effectually  guard,  as  the  master.  They  are  perils  incident  to  the  service, 
and  which  can  be  as  distinctly  foreseen  and  provided  for  in  the  rate  of 
compensation  as  any  others.  To  say  that  the  master  shall  be  respon- 
sible because  the  damage  is  caused  by  his  agents,  is  assuming  the  very 
point  which  remains  to  be  proved.  They  are  his  agents  to  some  extent, 
and  for  some  purposes  ;  but  whether  he  is  responsible,  in  a  particular 
case,  for  their  negligence,  is  not  decided  by  the  single  fact  that  they  are, 
for  some  purposes,  his  agents.  It  seems  to  be  now  well  settled,  what- 
ever might  have  been  thought  formerly,  that  underwriters  cannot  excuse 
themselves  from  payment  of  a  loss  by  one  of  the  perils  insured  against, 
on  the  ground  that  the  loss  was  caused  by  the  negligence  or  unskilful- 
ness  of  the  oflScers  or  crew  of  the  vessel  in  the  performance  of  their 
various  duties  as  navigators,  although  employed  and  paid  by  the  owners, 

1  Priestly  v.  Fowler,  3  Mee  &  W.  1,  ante,  p.  919 ;  Murray  v.  South  Carolina  E.  Co.,  1  McMuU. 
385. 
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and,  in  the  navigation  of  the  vessel,  their  agents. ^  I  am  aware  that  the 
maritime  law  has  its  own  rules  and  analogies,  and  that  we  cannot 
always  safely  rely  upon  them  in  applying  them  to  other  branches  of 
law;  but  the  rule  in  question  seems  to  be  a  good  authority  for  the 
point  that  persons  are  not  to  be  responsible,  in  all  cases,  for  the  negli- 
gence of  those  employed  by  them. 

If  we  look  from  considerations  of  justice  to  those  of  policy,  they 
will  strongly  lead  to  the  same  conclusion.  In  considering  the  rights 
and  obligations  arising  out  of  particular  relations,  it  is  competent  for 
■courts  of  justice  to  regard  considerations  of  policy  and  general  conven- 
ience, and  to  draw  from  them  such  rules  as  will,  in  their  practical  appli- 
cation, best  promote  the  safety  and  security  of  all  parties  concerned. 
This  is,  in  truth,  the  basis  on  which  implied  promises  are  raised,  being 
duties  legally  inferred  from  a  consideration  of  what  is  best  adapted  to 
promote  the  benefit  of  all  persons  concerned  under  given  circumstances. 
To  take  the  well-known  and  familiar  cases  already  cited :  A  common 
carrier,  without  regard  to  actual  fault  or  neglect  in  himself  or  his 
servants,  is  made  liable  for  all  losses  of  goods  confided  to  him  for 
carriage,  except  those  caused  by  the  act  of  God  or  of  a  public  enemy, 
because  he  can  best  guard  them  against  all  minor  dangers,  and  because, 
in  case  of  actual  loss,  it  would  be  extremely  difficult  for  the  owner  to 
adduce  proof  of  embezzlement,  or  other  actual  fault  or  neglect  on  the 
part  of  the  carrier,  although  it  may  have  been  the  real  cause  of  the  loss. 
The  risk  is  therefore  thrown  upon  the  carrier,  and  he  receives,  in  the 
iorm  of  payment  for  the  carriage",  a  premium  for  the  risk  which  he 
thus  assumes.  So  of  an  innkeeper ;  he  can  best  secure  the  attendance 
of  honest  and  faithful  servants,  and  guard  his  house  against  thieves ; 
whereas,  if  he  were  responsible  only  upon  proof  of  actual  negligence, 
he  might  connive  at  the  presence  of  dishonest  inmates  and  retainers, 
and  even  participate  in  the  embezzlement  of  the  property  of  the  guests 
during  the  hours  of  their  necessary  sleep,  and  yet  it  would  be  difficult, 
and  often  impossible,  to  prove  these  facts. 

The  liability  of  passenger-carriers  is  founded  on  similar  consider- 
ations. They  are  held  to  the  strictest  responsibility  for  care,  vigilance, 
and  skill  on  the  part  of  themselves  and  all  persons  employed  by  them, 
and  they  are  paid  accordingly.  The  rule  is  founded  on  the  expediency 
of  throwing  the  risk  upon  those  who  can  best  guard  against  it.^ 

We  are  of  opinion  that  these  considerations  apply  strongly  to  the 

1  Copeland  v.  New  England  Marine  Ins.  *  Story  on  BaiL,  §  690  et  teq. 

Co.,  2  Mete.  440-443,  and  cases  there  cited. 
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■case  in  question.  Where  several  persons  are  employed  in  the  conduct 
of  one  common  enterprise  or  undertaking,  and  the  safetj'  of  each  de- 
pends much  on  the  care  and  skill  with  -which  each  other  shall  perform 
his  appropriate  duty,  each  is  an  observer  of  the  conduct  of  the  others, 
■can  give  notice  of  any  misconduct,  incapacity,  or  neglect  of  duty,  and 
leave  the  service  if  the  common  employer  will  not  take  such  precautions 
and  employ  such  agents  as  the  safety  of  the  whole  party  may  require. 
By  these  means  the  safety  of  each  will  be  much  more  effectually 
secured  than  could  be  done  by  a  resort  to  the  common  employer  for 
indemnity  in  case  of  loss  by  the  negligence  of  each  other.  Regarding 
it  in  this  light,  it  is  the  ordinary  case  of  one  sustaining  an  injury  in  the 
■coui'se  of  his  own  employment,  in  which  he  must  bear  the  loss  himself, 
■or  seek  his  remedy,  if  he  have  any,  against  the  actual  wrong-doer.  ^ 

In  applying  these  principles  to  the  present  case,  it  appears  that  the 
plaintiff  was  employed  by  the  defendants  as  an  engineer,  at  the  rate  of 
wages  usually  paid  in  that  employment,  being  a  higher  rate  than  the 
plaintiff  had  before  received  as  a  machinist.  It  was  a  voluntary  under- 
taking on  his  part,  with  a  full  knowledge  of  the  risks  incident  to  the 
■employment;  and  the  loss  was  sustained  by  means  of  an  ordinary  casu- 
alty, caused  by  the  negligence  of  another  servant  of  the  company. 
Under  these  circumstances,  the  loss  must  be  deemed  to  be  the  result  of 
a  pure  accident,  like  those  to  which  all  men,  in  all  employments,  and  at 
•all  times,  are  more  or  less  exposed ;  and,  like  similar  losses  from  acci- 
■dental  causes,  it  must  rest  where  it  first  fell,  unless  the  plaintiff  has  a 
remedy  against  the  person  actually  in  default,  of  which  we  give  no 
opinion. 

It  was  strongly  pressed  in  the  argument,  that,  although  this  might  be 
■so  where  two  or  more  servants  are  employed  in  the  same  department  of 
duty,  where  each  can  exert  some  influence  over  the  conduct  of  the 
■other,  and  thus,  to  some  extent,  provide  for  his  own  security,  yet  that 
it  could  not  apply  where  two  or  more  are  emploj'ed  in  different  depart- 
ments of  duty,  at  a  distance  from  each  other,  and  where  one  can  in  no 
■degree  control  or  influence  the  conduct  of  another.  But  we  think  this^ 
is  founded  upon  a  supposed  distinction,  on  which  it  would  be  extremely 
•diflScult  to  establish  a  practical  rule.  When  the  object  to  be  accom- 
plished is  one  and  the  same,  when  the  employers  are  the  same,  and  the 
several  persons  employed  derive  their  authority  and  their  compensation 
from  the  same  source,  it  would  be  extremely  difficult  to  distinguish 
what  constitutes  one  department  and  what  a  distinct  department  of 
•duty.     It  would  vary  with  the  circumstances  of  every  case.     If  it  were 

1  See  Winterbottom  v.  Wright,  10  Mee.  &  W.  109;  MiUigan  v.  Wedge,  12  Ad.  &  E.  737. 
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/made  to  depend  upon  the  nearness  or  distivnce  of  the  persons  from  eacb 

'  other,  the  question  would  immediately  arise,  How  near  or  how  distant 
must  they  be,  to  be  in  the  same  or  different  departments?  In  a  black- 
smith's shop,  persons  working  in  the  same  building,  at  different  flres, 

■  may  be  quite  independent  of  each  other,  though  only  a  few  feet  distant. 

'  In  a  rope-walk,  several  may  be  at  work  on  the  same  piece  of  cordage 
at  the  same  time,  at  many  hundred  feet  distant  from  each  other,  and 
beyond  the  reach  of  sight  and  voice,  and  yet  acting  together. 

Besides,  it  appears  to  us  that  the  argument  rests  upon  an  assumed 
principle  of  responsibility  which  does  not  exist.  The  master,  in  the- 
case  supposed,  is  not  exempt  from  liability  because  the  servant  has- 
better  means  of  providing  for  his  safety  when  he  is  employed  in  imme- 
diate connection  with  those  from  whose  negligence  he  might  suffer,  but 
because  the  implied  contract  of  the  master  does  not  extend  to  indemnify 
the  servant  against  the  negligence  of  any  one  but  himself ;  and  he  is 
not  liable  in  tort,  —  as,  for  the  negligence  of  his  servant,  —  because  the 
person  suffering  does  not  stand  towards  him  in  the  relation  of  a  stranger,, 
but  is  one  whose  rights  are  regulated  by  contract,  express  or  implied. 
The  exemption  of  the  master,  therefore,  from  liability  for  the  negligence 
of  a  fellow-servant  does  not  depend  exclusively  upon  the  consideration 
that  the  servant  has  better  means  to  provide  for  his  own  safety,  but 
upon  other  grounds.  Hence  the  separation  of  the  employment  into 
different  departments  cannot  create  that  liability,  when  it  does  not  arise 
from  express  or  implied  contract,  or  from  a  responsibility  created  by 
law  to  third  persons  and  strangers,  for  the  negligence  of  a  servant. 

A  case  may  be  put,  for  the  purpose  of  illustrating  this  distinction. 
Suppose  the  road  had  been  owned  by  one  set  of  proprietors,  -whose  duty 
it  was  to  keep  it  in  repair  and  have  it  at  all  times  ready  and  in  fit  condi- 
tion for  the  running  of  engines  and  cars,  taking  a  toll,  and  that  the 
engines  and  cars  were  owned  by  another  set  of  proprietors,  paying  toll 
to  the  proprietors  of  the  road,  and  receiving  compensation  from  passen- 
gers for  their  carriage ;  and  suppose  the  engineer  to  suffer  a  loss  from 
the  negligence  of  the  switch-tender.  We  are  inclined  to  the  opinion 
that  the  engineer  might  have  a  remedy  against  the  railroad  corporation ; 
and  if  so,  it  must  be  on  the  ground  that,  as  between  the  engineer,  em- 
ployed by  the  proprietors  of  the  engines  and  cars,  and  the  switch-tender, 
employed  by  the  corporation,  the  engineer  would  be  a  stranger,  between 
whom  and  the  corporation  there  could  be  no  privity  of  contract,  and 
not  because  the  engineer  would  have  no  means  of  controlling  the  con- 
duct of  the  switch-tender.  The  responsibility  which  one  is  under  for  the 
negligence  of  his  servant  in  the  conduct  of  his  business,  towards  third 
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persons,  is  found  on  another  and  distinct  principle  from  that  of  implied 
contract,  and  stands  on  its  own  reasons  of  policy.  The  same  reasons 
of  policy,  we  think,  limit  this  responsibility  to  the  case  of  strangers, 
for  whose  security  alone  it  is  established.  Like  considerations  of  policy 
and  general  expediency  forbid  the  extension  of  the  principle  so  far  as 
to  warrant  a  servant  in  maintaining  an  action  against  his  employer  for 
an  indemnity  which,  we  think,  was  not  contemplated  in  the  nature  and 
terms  of  the  employment,  and  which,  if  established,  would  not  conduce 
to  the  general  good. 

In  coming  to  the  conclusion  that  the  plaintiff  in  the  present  case  is 
not  entitled  to  recover,  considering  it  as  in  some  measure  a  nice  question, 
we  would  add  a  caution  against  any  hasty  conclusion  as  to  the  applica- 
tion of  this  rule  to  a  case  not  fully  within  the  same  principle.  It  may 
be  varied  and  modified  by  circumstances  not  appearing  in  the  present 
case,  in  which  it  appears  that  no  wilful  wrong  or  actual  negligence  was 
imputed  to  the  corporation,  and  where  suitable  means  were  furnished 
and  suitable  persons  employed  to  accomplish  the  object  in  view.  We  are 
far  from  intending  to  say  that  there  are  no  implied  warranties  and  under- 
takings arising  out  of  the  relation  of  master  and  servant.  Whether, 
for  instance,  the  employer  would  be  responsible  to  an  engineer  for  a  loss 
arising  from  a  defective  or  ill-constructed  steam-engine ;  whether  this 
would  depend  upon  an  implied  warranty  of  its  goodness  and  sufHciency, 
or  upon  the  fact  of  wilful  misconduct  or  gross  negligence  on  the  part  of 
the  employer,  if  a  natural  person,  or  of  the  superintendent  or  immediate 
representative  and  managing  agent,  in  case  ef  an  incorporated  com- 
pany, —  are  questions  on  which  we  give  no  opinion.  In  the  present  case, 
the  claim  of  the  plaintiff  is  not  put  on  the  ground  that  the  defendants 
did  not  furnish  a  sufficient  engine,  a  proper  railroad-track,  a  well- con- 
structed switch,  and  a  person  of  suitable  skill  and  experience  to  attend 
it ;  the  gravamen  of  the  complaint  is,  that  that  person  was  chargeable 
with  negligence  in  not  changing  the  switch  in  the  particular  instance, 
by  means  of  which  the  accident  occurred  by  which  the  plaintiff  sus- 
tained a  severe  loss.  It  ought,  perhaps,  to  be  stated,  in  justice  to  the 
person  to  whom  this  negligence  is  imputed,  that  the  fact  is  strenuously 
denied  by  the  defendants,  and  has  not  been  tried  by  the  jury.  By 
consent  of  the  parties,  this  fact  was  assumed  without  trial,  in  order  to 
take  the  opinion  of  the  whole  court  upon  the  question  of  law,  whether, 
if  such  was  the  fact,  the  defendants,  under  the  circumstances,  were 
liable.  Upon  this  question,  supposing  the  accident  to  have  occurred  and 
the  loss  to  have  been  caused  by  the  negligence  of  the  person  employed 
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to  attend  to  and  change  the  switch,  in  his  not  doing  so  in  the  particular 
case,  the  court  are  of  opinion  that  it  is  a  loss  for  which  the  defendants 
are  not  liable,  and  that  the  action  cannot  be  maintained. 

Plaintiff  nonsuit. 


liability  op  master  for  mjttry  to  servant  by  unfit  or 
incompetent  fellow-servant— waiver  op  master's  neg- 
ligence by  servant. 

Laning  v.  The  New  York  Centeai,  Kailroad  Company.* 

Court  of  Appeals  of  Neio  York,  1872. 

Hon.  Saitford  E.  Chttrch,  Chief  Judge, 

"  William  P.  Allen, 

"  Rurus  W.  Pbckham, 

"  Maktdt  Grovir, 

"  Charles  J.  Polgee, 

"  Charles  A.  Rapallo, 

"  Charles  Andrews, 


■  Aaaoeiate  Judge*. 


1.  Master's  Xiiabllity  for  Unfitness  of  Servant.— A  master  Is  under  an  obligation  to 

bis  servantB  to  exercise  reasonable  care  to  associate  with  them  none  but  fit,  competenti 
and  skilful  servants,  and  to  discharge  from  his  seryice,  on  notice  thereof,  any  servants 
who  fail  to  continue  fit,  competent,  and  ekilf al.  If  a  servant  is  injured  by  the  unfitness, 
incompetency,  or  want  of  skUl  of  a  fellow-servant,  whether  such  unfitness,  incom- 
petency, or  want  of  skill  existed  when  the  fellow-servant  was  hired,  or  arose  subse- 
quently thereto,  and  the  master  had  knowledge,  or  the  means  of  knowledge,  of  such 
unfitness,  incompetency,  or  lack  of  skill  at  the  time  when  he  hired  the  fellow- servant, 
or  at  the  time  when  such  unfitness,  incompetency,  or  want  of  skill  came  upon  Mm,  the 
master  is  responsible  for  the  damages. 

2.  Illustration.— A  foreman  of  work  of  a  raUway  company  was,  when  hired,  a  fit  person 

to  discharge  the  duties  for  which  he  was  employed,  but  afterwards  became  addicted  to 
habits  of  intemperance,  and,  while  intoxicated,  caused  a  defective  scaffolding  to  be 
erected,  which  fell,  injuring  the  plaintiff,  a  workman  under  him.  It  was  Jieldt  assuming 
that  the  plaintiff  was  without  contributory  fault,  that  the  company  must  pay  damages. 

3.  Waiver  of  Master's  Negligence,  and  Assumption  of  Bisk  by  Servant.  —  But  if 

the  servant  knows,  as  fully  as  the  master,  of  the  unfitness  of  the  fellow-servant,  or  of 
the  existence  of  any  other  producing  cause  of  an  injury  which  subsequently  happens 
to  him,  and  nevertheless  voluntarily  continues  in  the  service,  without  a  promise  on  the 
part  of  tlie  master  that  the  unfit  fellow-servant  shall  be  discharged,  or  that  such  pro- 
ducing cause  shall  be  removed,  this  voluntary  assumption  of  the  increased  hazards 
will  constitute  such  contributory  negligence  on  his  part  as  will  prevent  him  from 
recovering  damages  of  the  master. 

4.  Continuing  in  Service  under  Promise  that  Defect  shall  be  remedied.— But  it 

he  is  induced  to  continue  in  the  service  under  a  promise  made  by  the  master,  or  by 
his  managing  agent,  that  the  unfit  fellow-servant  shall  be  discharged,  or  that  the  pro- 

*  Reported  49  N.  Y.  521. 
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dncing  cause  of  an  injury  which  subsequently  happens  to  him  shall  be  removed,  the  fact 
of  his  thus  remaining  in  the  service  will  not,  as  matter  of  law,  constitute  contributory 
negligence  barring  a  recovery  of  damages ;  but  whether  it  will  have  this  effect,  or  not, 
win  be  a  question  to  be  resolved  by  the  jury,  under  all  the  circumstances  of  the  case. 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  in  the 
Third  Judicial  Department,  affirming  an  order  of  Special  Term  denying 
a  motion  for  new  trial,  and  refusing  to  set  aside  verdict  in  favor  of 
plaintiff.  This  action  was  brought  to  recover  for  injuries  received  by 
plaintiff  while  in  defendant's  employ,  through  the  alleged  negligence  of 
the  latter.  Plaintiff  was  a  carpenter  in  the  employ  of  defendant.  The 
facts  appear  sufficiently  in  the  opinion. 

Matthew  Hale  and  Samuel  Hand,  for  the  appellant ;  A.  J.  Parker, 
for  the  respondent. 

Folger,  J.  —  Viewing  the  case  as  the  jury  would  have  been  war- 
ranted in  doing,  it  comes,  in  the  main,  to  this :  The  plaintiff,  with  others, 
he  and  they  being  fellow-servants  of  the  defendant,  were  engaged,  in 
the  course  of  their  ordinary  service,  in  the  performance  of  a  work  for 
the  defendant,  to  do  which  it  was  necessary  that  there  should  be  put 
up  a  scaffold  for  them  to  stand  upon.  One  Westman,  the  foreman  of 
these  men,  directed  one  Churchill  and  another  to  put  up  the  scaffold. 
There  is  some  dispute  in  the  testimony  as  to  who  the  other  was ;  but 
the  jury  might  properly  have  found  that  one  Foreman  was  the  person 
who,  by  direction  of  Westman,  helped  Churchill.  Churcliill  had  been 
in  the  employ  of  the  defendant  for  some  months,  engaged  in  different 
kinds  of  subordinate  service.  It  is  not  shown  for  what  particular  service, 
if  for  any  particular  service,  he  was  hired  by  Coleby,  who  was  the  agent 
of  the  defendant  to  hire  these  men ;  nor  was  it  shown  that  he  was  not 
ekilful  and  competent  to  do  that  for  which  he  was  hired,  and,  in  fact, 
to  do  all  that  was  put  upon  him  to  do,  before  the  task  of  building  this 
scaffold.  Foreman  is  not  shown  to  have  been  hired  by  the  defendant. 
Coleby  testified  that  he  did  not  know  him,  and  that  his  name  was  not 
upon  the  pay-rolls  of  the  defendant.  The  plaintiff  testified  that  the  day 
of  the  accident  was  the  first  day  on  which  he  had  seen  him  there. 
Churchill  could  not  say  that  Foreman  had  worked  there  after  the  acci- 
dent. But  there  was  testimony  that  he  was  at  work  on  that  day,  with 
Churchill,  in  putting  up  this  scaffold.  The  jury  could  rightly  find,  or 
infer,  from  what  was  testified,  that  Foreman  was  in  fact  at  work,  on 
that  day,  in  the  defendant's  business;  and  that,  by  the  direction  of 
Westman,  Foreman  and  Churchill  put  up  this  scaffold. i  The  scaffold 
fell,  with  some  of  the  men  upon  it,  and  the  plaintiff  was  seriously  injured 

'  Althorf  V.  Wolfe,  22  N.  Y.  355. 
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• 
by  the  fall,  he  being  among  those  upon  it  by  direction  of  Westman. 
The  scaffold  fell  from  a  defect  in  its  construction ;  this  defect  was 
mainly  from  building  it  with  timbers  too  small  in  size  and  too  poor  in 
quality,  being  cross-grained,  and  hence  weak.  There  was  no  lack  of 
good  and  proper  material,  which  could  have  been  as  readily  got  at; 
indeed,  there  was  an  abundant  supply  of  proper  material,  but  the 
insufficient  timbers  which  were  used  were  taken  from  the  mass  by 
Churchill  and  Foreman,  either  from  a  lack  of  skill  to  select  better,  or 
from  a  lack  of  faculty  to  perceive  the  necessity  of  using  stronger,  or 
from  a  lack  of  strength  to  handle  and  lift  larger  and  heavier  timbers, 
or  from  these  three  causes  combined.  It  was,  at  all  events,  from  the 
unskilfulness  and  incompetency  of  Churchill  and  Foreman  for  this 
particular  work  that  the  scaffold  was  so  unsafely  built  that  it  fell. 

The  plaintiff  knew  that  the  scaffold  was  built  by  some  of  those  there 
engaged  at  work.  He  did  not  know  who  were  the  individuals  that  built 
it,  nor  the  manner  in  which  it  was  built,  not  having  seen  it  while  they 
were  building  it,  nor  until,  by  the  direction  of  the  foreman,  he  stepped 
upon  it. 

Westman,  the  foreman,  was  a  competent  man,  in  skill  and  natural 
judgment.  It  does  not  appear  that,  at  the  time  he  was  hired  for  the 
defendant,  he  had  acquired  any  habit  which  detracted  from  his  compe- 
tency. At  the  time  of  this  work,  however,  he  was  not  temperate  in 
strong  drink.  The  testimony  tended  to  show  that  he  was  drunk  on  the 
day  and  near  the  time  of  the  accident.  The  testimony  does  not  show 
directly,  though  it  is  an  inference  which  a  jury  might  make  fairly,  that 
his  condition  in  that  respect  was  a  cause  of  the  injury  to  the  plaintiff ; 
for  they  might  well  infer  that,  if  his  faculties  had  been  without  con- 
fusion from  strong  drink,  he  would  not  have  put  these  lads,  deficient  in 
judgment  and  strength,  to  a  work  requiring  discretion  and  power,  or 
would  have  inspected  the  result  of  their  work  before  using  it.  The 
plaintiff  well  knew  the  habits  of  Westman  in  this  particular,  and  knew 
that  he  was  drunk  on  this  day,  not  only  at  the  time  of  the  accident,  but 
before,  and  that  he  had  been  drunk  on  days  before  that.  The  testi- 
mony tended  to  show  that  Coleby  had  knowledge  of  Westman's  habits. 
The  jury  might  so  have  found. 

Such  being  the  fact,  if  the  plaintiff  has  ground  of  action  against  the 
defendant  for  this  injury  and  the  resultant  damage,  it  must  be  found  in 
the  want  of  skill  and  the  incompetency  of  Churchill  and  Foreman,  and 
in  the  use  of  them  by  Westman  for  the  work  of  erecting  the  scaffold. 
Indeed,  it  may  be  stated  yet  more  narrowly,  and  it  must  be  found  alone 
in  the  use  of  these  two  young  men  for  this  work  by  Westman ;  for  it 
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is  not  shown  that  Churchill  was  hired  for  this  kind  of  work,  or  for  work 
of  this  importance  to  others.  The  employment  of  him  was  not  like  that 
of  one  to  act  as  an  engineer,  for  the  peculiar  duty  of  managing  an 
•engine,  or  as  a  switchman,  to  attend  to  a  switch,  but  it  was  general. 
The  proof  shows  that  the  labor  he  performed  was  miscellaneous,  not 
altogether  that  of  a  mechanic;  and  the  particular  work  to  which  he 
went  was,  not  because  he  was  hired  for  that  specifically,  but  because  he 
was  set  at  that  by  his  immediate  superior.  From  the  time  of  his  hiring, 
until  this  occurrence,  it  does  not  appear  that  he  was  incompetent  to  do 
that  for  which  he  was  employed  and  at  which  he  was  put.  It  does  not 
appear  that  Foreman  was  hired  at  all  by  the  defendant,  or  by  Coleby, 
their  agent  to  hire  men.  Coleby,  who  hired  the  men,  and  had  hired 
■Churchill,  neither  hired  him  for  this  purpose,  nor  did  he  set  him  at  this 
work;  on  the  contrary,  Coleby  testified  that  this  scaffold  was  built 
without  his  knowledge,  and  that  he  had  instructed  Westman,  the  plain- 
tiff, and  the  others  who  were  to  risk  themselves  upon  the  scaffold,  to 
build  the  first  two,  and  showed  them  where  they  should  get  the  lumber 
for  the  purpose ;  and  in  this  he  is  not  contradicted.  It  is  not  possible, 
then,  to  contend  that  the  defendant  was  negligent  in  the  fact  of  taking 
generally  into  its  employment  Churchill,  or  suffering  Foreman  to  labor 
without  especial  hiring,  though  for  some  kinds  of  service  they  were 
without  skill  and  were  incompetent,  so  long  as  they  should  not  be  put 
&t  that  which  they  were  not  competent  and  skilful  to  do.  The  negli- 
gence was  in  putting  them  to  the  service  of  erecting  ttiis  scaffold.  It 
begins  there,  and  dates  no  further  back;  and  it  is  upon  the  basis  of 
that  negligence  that  the  defendant  must  be  found  liable,  if  liable  at  all. 
And,  conceding  that  there  was  negligence  in  directing  these  lads  to  the 
work  of  putting  up  this  scaffold,  that  negligence  cannot  be  traced  fur- 
ther back  than  to  Westman ;  for  he,  thus  put  in  charge  of  this  gang  of 
men,  to  supervise  and  direct  them  in  this  work,  was  supplied  by  Coleby, 
his  immediate  superior,  with  other  competent  men  in  numbers  enough, 
and  with  fit  material.  It  would  not  have  been  Coleby' s  negligence  if 
Westman  had  not  used  the  fit  material;  it  was  not  Coleby' s  neghgence 
that  Westman  did  not  use  the  competent  men;  with  the  reservation, 
however,  from  these  last  two  statements,  of  any  negligence  of  Coleby 
in  continuing  in  the  employ  of  the  defendant  a  man  of  Westman's 
habits,  after  notice  or  knowledge  thereof.  Nor,  with  the  same  reserva- 
tion, was  it  the  negligence  of  the  defendant,  or  of  any  of  its  agents 
other  than  Westman.  We  have  thus  presented  to  us  this  case:  One 
■servant  of  a  common  master  is  injured  by  the  negligent  act  of  a  fellow- 
servant,  of  a  rank  one  step  higher.     The  act  of  negligence  in  the  fellow- 
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servant  is  the  result  of  an  incompetency  which  did  not  exist  when  he- 
entered  the  employment  of  the  master.  It  is  not  permanent,  but  occa- 
sional, and  produced  by  evil  habits,  the  existence  of  which  was  known 
before  and  at  the  time  of  the  injury,  both  to  the  servant  injured  and  to 
the  hiring  agent  of  the  master. 

Most  of  the  principles  of  law  which  are  to  be  applied  to  these  facts, 
and  to  determine  the  relative  rights  of  the  servant  injured  and  the- 
master,  are  settled  in  this  State,  and  must  be  conceded.  A  master  is. 
not  liable  to  those  in  his  employ  for  injuries  resulting  from  the  negli- 
gence, carelessness,  or  misconduct  of  a  fellow-servant  engaged  in  the 
same  general  business ;  nor  is  the  liability  of  the  master  enlarged  when, 
the  servant  who  has  sustained  an  injury  is  of  a  grade  of  the  service 
inferior  to  that  of  the  servant  or  agent  whose  negligence,  carelessness,. 
or  misconduct  has  caused  the  injury,  if  the  services  of  each,  in  his  par- 
ticular labor,  are  directed  to  the  same  general  end.  And  though  the 
inferior  in  grade  is  subject  to  the  control  and  directions  of  the  superior 
whose  act  or  omission  has  caused  the  injury,  the  rule  is  the  same.  Nor 
is  it  necessary,  to  exempt  the  master  from  liability,  that  the  sufferer 
and  the  one  who  causes  the  injury  should  be  at  the  time  engaged  in  the 
same  particular  work.  If  they  are  in  the  employment  of  the  same 
master,  engaged  in  the  same  common  work,  and  performing  duties  and 
services  for  the  same  general  purposes,  the  master  is  not  liable.  These- 
rules  seem  to  have  been  laid  down  with  care,  after  due  consideration ;  to- 
be  sustained  by  reason;  to  have  been  assented  to  by  more  than  a 
majority  of  this  court,  in  at  least  two  instances,  at  some  interval  of 
time ;  and  should  be  adhered  to  in  any  case  the  facts  of  which  bring  it 
within  the  purview  of  them.^ 

The  cases  cited  hold,  further,  that  the  master  is  liable  to  a  servant 
for  his  (the  master's)  own  personal  negligence,  or  want  of  care  and 
prudence,  and  for  his  own  personal  act  or  misconduct  oceasioning- 
injury  and  damage  to  the  servant.  And  such  negligence,  want  of  care 
and  prudence,  act  or  misconduct,  may  be  shown  in  the  mismanagement, 
of  the  master's  affairs,  in  the  selection  and  employment  of  incompetent 
and  unfit  agents  and  servants,  or  the  furnishing  of  improper  and  unsafe 
machinery,  implements,  facilities,  or  materials  for  the  use  or  labor 
of  the  sei-vant.  And  to  charge  a  master  with  liability  to  one  servant 
for  an  injury,  on  the  ground  that  he  has  selected  and  employed  another 
incompetent  and  unskilful  servant,  it  must  appear  that  the  injury  com- 
plained of  was  the  result  of  the  want  of  skill  and  competency  of  the 

1  See  Wright  v.  New  York,  etc.,  K.  Co.,  25  N.  Y.  563;  Warner  v.  Erie  E.  E.,  39  N.  Y.  468,  an4 
the  cases  cited  in  thera. 
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other.  1  So  far,  we  doubt  not  that  the  learned  counsel  for  the  appel- 
lant and  respondent,  respectively,  would  agree.  But  just  here  arise 
points  of  difference. 

The  appellant  claims,  as  we  understand  its  position  to  be,  that  it  acta 
through  a  board  of  directors,  and  acts  immediately  in  no  other  way  j 
and  that  when  the  board  of  directors,  itself  composed  of  discreet,  pru- 
dent, and  honorable  men,  has  selected  and  employed  skilful  and  com- 
petent general  servants,  agents,  or  superintendents,  it  has  done  its 
whole  duty  to  the  servants  of  lower  rank,  who  shall  in  turn  be  selected 
and  employed  by  those  of  general  powers  and  duties.  The  negligence, 
it  is  claimed,  of  these  general  servants,  agents,  and  superintendents  i» 
not  the  negligence  of  the  corporate  body,  nor  of  the  board  of  directors, 
through  which,  in  the  first  instance,  the  corporate  body  acts ;  but  that 
it  is,  so  far  as  a  servant  of  the  corporate  body  in  any  rank  is  concerned, 
the  negligence  of  a  fellow-servant,  for  which  the  master  is  not  liable. 
And  it  is  claimed  that  the  rule  we  have  above  extracted  (to  wit,  that 
the  negligence,  want  of  care  and  prudence,  act  or  misconduct,  of  the 
master  may  be  shown  in  the  selection  and  employment  of  incompetent 
and  unfit  agents  and  servants)  is  only  applicable  when  such  selection  or 
employment  is  by  the  master  in  person,  and  not  through  a  general  or 
superior  agent ;  and  that  such  rule  is  to  be  governed  by  the  other  rule 
extracted  above  (and  which  the  defendant  claims  to  be),  that  the  mas- 
ter is  liable  to  a  servant  only  for  7m  own  personal  negligence  or  want  of 
care  and  prudence,  and  for  his  own  personal  act  or  misconduct,  occa- 
sioning injury  and  damage  to  the  servant.  And,  indeed,  taking  another 
rule  above  given,  in  the  full  scope  of  the  general  language  in  which  it 
is  laid  down,  unrestricted  by  the  considerations  and  circumstances  of 
cases  which  must  always  affect  and  limit  most  general  rules  in  some 
degree,  it  is  to  be  confessed  that  it  seems  that  they  have  little  show  of 
authority  for  their  position.  It  is  said  that  if  two  servants  are  in  the 
employ  of  the  same  master,  engaged  in  the  same  common  enterprise, 
and  performing  duties  and  services  for  the  same  general  purposes,  the 
master  is  not  liable. ^  Now,  it  is  apparent  that  the  agent  who  selects  a 
machine  to  be  used  in  the  business  of  the  master,  speaking  generally, 
is  in  the  employment  of  the  same  master.  He  is  engaged  in  the  same 
common  enterprise,  and  performing  a  duty  and  a  service  for  the  same 
general  purposes  of  the  master.  And  so  of  the  agent  who  selects  and 
hires  men  to  act  in  that  business.  It  is  necessary  for  that  business,  to 
aid  the  common  enterprise  and  to  advance  those  general  purposes,  that 
machines  should   be  had  and  men  hired,  and  the  agent  who   attends 

1  Wright  V.  New  York,  etc.,  E.  Co.,  supra.  a  25  N.  Y.  565. 
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thereto  performs  a  service  to  that  end.  The  position  has  also  in  its 
favor  a  judicial  assertion  more  specific  than  this.  In  Wright  v.  New 
York,  etc.,  Bailroad  Company,^  the  learned  judge  who  delivered  the 
opinion,  after  intimating®  that  it  is  at  least  debatable  whether  the 
defendant  in  that  case  was  responsible  to  the  other  of  its  servants  for 
the  proper  performance  of  the  delegated  power  in  the  selection  and 
hiring  of  engineers  by  Upton,  the  agent  of  the  defendant,  who  was 
charged  with  that  duty,  goes  on  to  say,  that,  in  the  exercise  of  power 
there  in  question  (which  was,  to  select  one  from  a  body  of  engineers  to 
run  an  engine  on  a  particular  trip),  Upton  was  acting  as  the  servant  of 
the  company,  in  concert  with  every  other  person  having  any  duty  to 
perform,  in  respect  to  that  particular  purpose.  And  after  saying  ^  that 
the  cases  cited  show  that,  for  negligence  of  a  foreman  or  a  superintend- 
ent, the  master  is  no  more  liable  than  for  the  negligence  of  any  other 
servant,  he  remarks  that  it  can  make  no  difference  in  principle  that 
the  negligence  is  in  the  selection  of  the  materials,  the  implements,  or 
the  agents  for  the  performance  of  a  given  work,  instead  of  directing 
the  time,  mode,  or  manner  of  doing  the  work.  And  this  proposition 
has  more  significance  from  the  fact  that  the  decision  of  this  court  in  the 
case  reversed  the  judgment  of  the  Supreme  Court  therein,  in  giving 
which  the  court  held,  "that  the  power  to  employ  servants  may  be 
delegated  by  that  principal,  and  this  must  generally  be  so  when  the 
principal  is  a  corporation.  When  the  principal  so  acts  by  agent,  he 
will,  upon  general  principles,  be  liable  for  the  negligence  of  the  agent. 
This  agent  will  not  be  regarded  simply  as  a  fellow-servant  of  those 
whom  he  employs  la  the  general  business."  * 

If  we  adopt  the  statement  in  25  N.  Y. ,  and  apply  it  to  the  facts  of 
the  case  at  bar,  we  must  say  that  the  defendant  is  no  more  liable  for  the 
negligence  of  Coleby  in  continuing  the  employment  of  Westman,  though 
he  was  incompetent  from  drink,  than  for  the  negligence  of  any  other 
servant ;  nor  any  more  liable  for  the  negligence  of  Westman  in  directing 
to  the  putting  up  of  this  scaffold  of  two  incompetent  men,  though  that 
negligence  was  the  result  of  his  own  temporary  incompetency,  his 
liability  to  recurrence  whereof  was  known  to  Coleby,  the  agent  of  the 
defendant  to  employ  and  dismiss  servants.  And  upon  this  the  learned 
counsel  for  the  appellant  relies  to  sustain  the  position  taken  by  it. 

They  cite  to  us  no  other  case  which  so  holds.  Warner  v.  Erie  Rail- 
road^ was  the  case  of   a  structure  originally  suflScient,  but  rendered 

'  25  N.  T.  562.  <  Wiight  v.  New  York,  etc.,  E.  Co.,  28 

«  25  N.  Y.  571.  Barb.  80,  86. 

8  25  N.  Y.  572.  6  39  jr.  y.,  mpra. 
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unsafe  by  gradual  decay,  which  decay,  under  the  careful  inspection  of 
competent  agents,  in  modes  deemed  sufHcient  by  skilful  and  practical 
men,  had  not  been  discovered.  Wilson  v.  Merry  ^  was  the  case  of  a 
negligent  act  of  a  competent  servant.  Gallagher  v.  Piper  ^  was  also  a 
case  of  negligence,  not  of  incompetence.  HardY.  Vermont,  etc..  Rail, 
road  Company  ^  was  the  same. 

While  the  reports  of  this  State  seem  to  be  meagre  in  authority  in  this 
particular  point,  the  question  has  been  somewhat  discussed,  and  decided, 
in  other  States.'' 

It  is  well  maintained,  in  these  cases,  that  if  the  position  of  the  appel- 
lant is  upheld  in  its  full  extent,  it  will,  in  most  cases,  relieve  a  corporate 
body,  and  any  employer  who  acts  through  general  superintendents,  from 
liability  to  servants  for  injuries  occasioned  by  imperfect  and  defective 
machinery,  by  unsafe  mechanical  means  and  appliances  of  any  kind, 
and  by  all  incompetent  and  unskilful  subagents  furnished  without  due 
care.  And  this  statement  of  the  learned  judge  in  Wright  v.  New  York 
Central  Railroad  was  not  necessary  to  the  disposition  of  the  case. 
Sufficient  reasons  for  the  judgment  of  the  court  had  already  been  found 
in  the  fact  that  the  injury  complained  of  did  not  result  from  the  incom- 
petency or  unskilf ulness  of  the  fellow-servant  whose  act,  it  was  claimed, 
had  occasioned  it,  and,  perhaps,  in  the  fact  that  the  plaintiff  knew  the 
perils  of  the  service  and  continued  in  it,  voluntarily  assuming  the  risks ; 
and  in  the  further  fact  that  the  servant  complained  of  was  competent, 
and  that  there  was  no  negligence  in  selecting  him  for  the  work.  We 
may  decline,  then,  to  be  bound  by  it,  so  far  as  this  question  is  concerned. 
We  should  not  hold  as  there  enunciated,  unless  it  is  the  clear  result  of 
former  decisions.  The  duty  of  the  master  to  the  servant,  as  it  is  some- 
times put,^  or  his  implied  contract  with  his  servant,  as  it  is  differently 
intimated,^  leads  to  another  conclusion.  That  duty  or  contract  is  to  the 
result  that  the  servant  shall  be  under  no  risks  from  imperfect  or  inade- 
quate machinery,  or  other  material  means  and  appliances,  or  from 
unskilful  or  incompetent  fellow-servants  of  any  grade.  It  is  a  duty  or 
contract  to  be  affirmatively  and  positively  fulfilled  and  performed.  And 
there  is  not  a  performance  of  it  until  there  has  been  placed,  for  the 
servant's  use,  perfect  and  adequate  physical  means,  and  for  his  help- 
meets fit  and  competent  fellow-servants ;  or  due  care  used  to  that  end. 

1  L.  E.  1  So.  &  Div.  326.  eylvania  E.  Co.,  38  Pa.  St,  104;  Walker  v, 

'  16  0.  B.  (N.  S.)  692.  Boiling,  22  Ala.  291. 

»  32  Vt.  473.  6  25  N.  Y.  556. 

«  See  Oilman  ».  Eastern  E.  R.,  13  Allen,  «  Farwell ». Boston,  etc., E.  Oo.,4Metc.43, 

433 ;  Noj-es  v.  Smith,  28  Vt.  69;  Hard  v.  Ver-  ante,  p.  924. 
mont,  etc.,  K.  Co.,  supra;  Frazier  v.  Penn- 
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That  some  general  agent,  clothed  with  the  power  and  charged  with  the 
duty  to  make  performance  for  the  master,  has  not  done  his  dut}'  at  all, 
or  has  not  done  it  well,  neither  shows  a  performance  by  the  master  nor 
excuses  the  master's  non-performance.  It  is  for  the  master  to  do,  by 
himself  or  by  some  other.  When  it  is  done,  then,  and  not  until  then, 
his  duty  is  met  or  his  contract  kept.  The  servant  then  takes  the  risk  of 
the  negligence,  recklessness,  or  misconduct  of  his  fellow  in  the  use  of 
the  material  and  implements  furnished,  and  of  their  failure  from  latent 
defects  not  revealed  by  practical  tests,  and  from  deterioration  by  the 
usual  wear  and  tear.  It  is  not  enough,  to  satisfy  the  affirmative  duty  or 
contract  of  the  master,  that  he  selects  one,  or  more  than  one,  general 
agent  of  approved  skill  and  fitness.  If  the  general  agent  goes  forward 
and  carelessly  places  by  the  side  of  a  servant  another,  unskilled  and 
incompetent,  the  duty  of  the  master  has  not  yet  been  met,  his  contract 
is  yet  unperformed.  Corporate  bodies  must,  of  the  necessity  of  their 
being,  act  through  agents ;  and  in  the  large  enterprises  and  bvisiness  pur- 
suits of  the  times,  the  necessity  is  almost  as  stringent  upon  very  many 
other  employers.  But  they  may  not  avoid  the  duty  which  they  owe  to 
their  servants,  of  furnishing  them  with  sound  mechanical  contrivances, 
and  accompanying  them  with  competent  fellows,  by  conferring  upon 
superior  servants  the  duty  of  selecting  and  purchasing  or  hiring.  The 
duty  being  that  of  the  principals,  and  theirs  the  contract,  it  is  theirs 
to  fulfil  and  perform ;  and  if  it  is  not  done,  or  insufficiently  done,  the 
failure  to  do  is  theirs.  As  is  well  said,  "If  a  master's  personal  knowl- 
edge of  defects  be  necessary  to  his  liability,  the  more  he  neglects  his 
business,  and  abandons  it  to  others,  the  less  will  he  be  liable."  ^  We 
hold,  therefore,  that  a  master  is  liable  to  his  servant  for  an  injury  caused 
by  the  incompetency  or  want  of  skill  of  a  feUow-servant,  whether  it 
existed  when  the  fellow-servant  was  hired,  or  has  come  upon  him  since 
the  hiring,  the  fellow-servant  having  been  in  the  first  instance  hired, 
or  afterward  continued  in  service,  with  notice  or  knowledge,  or  the 
means  of  knowledge,  of  this  lack.  The  duty  of  the  master  to  his 
servants  is,  to  use  reasonable  care  to  provide  and  employ  none  but  com- 
petent and  skilful  servants,  and  to  discharge  from  his  service,  on  notice 
thereof,  any  who  fail  to  continue  such.  And,  applying  this  rule  to  the 
case  in  hand,  we  are  of  the  opinion  that  the  defendant  was  negligent 
towards  the  plaintiff  in  retaining  Westman  in  its  service  after  his  habit 
of  drinking  to  drunkenness  was  known  to  Coleby,  its  general  agent  for 
hiring  and  discharging  men  of  the  class  of  Westman. 

Here,  however,  comes  in  another  rule  which  affects  the  relations  of 

'  Byles,  J.,  in  Holmes  v.  Clarke. 
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master  and  servant.  A  servant  has  no  cause  of  action  against  a  master, 
for  an  injury  resulting  from  the  negligence  of  the  master,  where  the 
servant's  negligence  contributed  to  the  taking  place  of  the  injury;  and 
where  a  servant  knows,  as  fully  as  the  master,  of  the  existence  of  that 
which  is  at  last  the  producing  cause  of  the  injury,  and  continues,  with- 
out promise  of  amendment  of  the  defect,  of  his  own  accord,  in  his 
master's  employ,  exposed  to  the  effects  when  they  shall  come,  it  may 
constitute  contributoiy  negligence,  on  his  part,  to  remain  thereafter  in 
the  service.  1  The  learned  counsel  for  the  respondent  cites  Snow  v. 
Housatonic  Railroad^  as  a  contradiction  of  the  principle  maintained  in 
these  cases.  But  an  examination  of  it  shows  that  the  plaintiff  therein 
was  not  a  servant  of  the  defendant  therein.  He  was  in  the  employ  of  the 
"Western  Railroad  Company,  which  company,  by  contract  with  the  defend- 
ant there,  used  its  road  and  track  for  making  up  trains,  etc.,  at  the 
place  where  the  plaintiff  was  injured ;  and  the  learned  Chief  Justice, 
in  delivering  the  opinion  of  the  court,  says:  "It  does  not  appear  that 
he  (the  plaintiff  )  was  employed  in  any  duty  or  service  for  or  on  behalf 
of  the  defendants;  on  the  contrary,  it  is  stated  that  he  was  in  the 
employment  of  another  corporation.  *  *  *  On  these  facts,  it  is 
difficult  to  see  how  the  doctrines  applicable  to  a  claim  for  damages 
occasioned  by  the  carelessness  of  a  fellow-servant,  against  a  common 
employer,  can  have  any  bearing  on  the  rights  of  the  parties  to  this  ac- 
tion." The  court,  in  that  case,  recognizes  the  existence  of  the  rule  now 
under  notice,  but  concludes  that  it  does  not  apply  to  the  facts  of  that 
case.  In  Oilman  v.  Eastern  Railroad,^  cited  by  the  learned  counsel, 
the  question  now  under  consideration  was  not  passed  upon,  and  was 
expressly  ignored  as  not  raised  on  the  trial.  We  have  read  the  other 
cases  cited  by  the  learned  counsel,  on  this  point,  and  apprehend  that  no 
ruUng  will  be  found  in  them  different  from  that  above  expressed  by  us. 
While  all  of  them  hold  that  it  is  the  duty  of  the  master  to  provide  safe 
and  sufficient  machinery  and  appliances,  and  skilled  and  competent 
agents  and  servants,  none  of  them  assert  that  if  the  servant,  who  knows, 
as  well  as  the  master,  of  a  lack  in  these  respects,  is  injured  thereby,  he 
is  not  open  to  the  imputation  of  a  contributory  negligence ;  and  the 
reason  why  is  simple,  but  sufficient.  It  is  at  his  option,  ordinarily,  to 
accept  or  to  remain  in  the  service,  or  to  leave  it ;  and  if  he  remains, 
without  promise  of  a  change,  or  other  like  inducement,  it  is  for  the 
jury  to  say  whether  or  not  he  voluntarily  assumes  the  risks  of  defective 

1  Assop  e.  Tates,  2  Hnrl.  &  N.  768 ;  Hayden  St.  541.    And  see  Bassett  v.  Norwich,  etc.,  B. 

V.  SmithviUe  Man.  Co.,  29  Conn.  5« ;  Skipp  v.  Co.,  9  Am.  Law  Eep.  551. 
Eastern  Counties  R.  Co.,  2i  Bng.  Law  &  Eq.  2  8  Allen,  441. 

396  ■  Mad  Eiver,  etc.,  E.  Co.  v.  Barber,  5  Oliio  s  13  Allen,  433, 445. 
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machinery  and  of  incompetent  servants,  whereof  he  has  full  and  equal 
knowledge.  The  case  does  not  show  but  that  Westman,  when  first  he 
came  into  the  employ  of  the  defendant,  was  competent  in  all  respects. 
His  incompetence  and  unfitness  subsequently  occurring  were  temporary 
and  occasional,  the  result  of  evil  habit.  They  had  come  to  the  knowl- 
edge of  Coleby,  who  had  power  to  act,  so  that  it  was  negligent  for  the 
defendant  to  retain  Westman  in  its  employ.  But  it  is  apparent  that  the 
plaintiff  knew  as  well,  and  indeed  far  better  than  any  one  else,  the 
habits  of  Westman,  and  his  particular  condition  on  that  day.  The 
strength  of  the  affirmative  testimony  on  both  of  these  points  is  from 
the  plaintiff's  mouth.  The  plaintiff  knew  that  the  building  of  this 
scaffold  was  going  on.  He  knew  that  neither  of  the  persons  who  had 
built  the  other  two  safe  scaffolds  was  engaged  in  the  erection  of  the 
third,  which  fell ;  for  those  men  were  occupied  where  he  was,  a  short 
distance  away  from  it.  He  knew  that  men,  under  the  direction  of 
Westman,  were  putting  it  up ;  and  as  they  were  not  of  the  three  persons 
who  had  together  built  two  scaffolds,  he  knew  that  Westman  had  taken 
others  for  the  third.  He  knew  that  Westman  was  drunk  on  that  day,  and 
at  that  time.  If  it  was  negligence  in  Coleby  and  the  defendant  to  suffer 
Westman,  in  that  state,  to  remain  in  the  control  and  direction  of  men 
and  work,  was  it  not  negligence  in  the  plaintiff  to  remain  in  the  defend- 
ant's employ,  subject  to  Westman's  direction,  and  liable  to  evil  results 
from  work  done  under  his  supervision,  likely  to  be  an  insufficient  and 
negligent  supervision  from  his  perceptions  being  clouded  and  dulled  by 
drink?  But,  in  this  case,  whether  the  plaintiff  was  so  negligent  as  to 
be  contributory  to  the  injury  which  he  received,  was  a  question  for  the 
jury ;  for  Laning  had  testified  that  Coleby  had  said  to  him  that  if 
Westman  did  not  do  better  he  would  have  to  discharge  him.  It  has 
been  held  that  there  is  a  formal  distinction  between  the  ease  of  a  servant 
who  knowingly  enters  into  a  contract  to  work  on  defective  machinery, 
and  that  of  one  who,  on  a  temporary  defect  arising,  is  induced  by  the 
master,  after  the  defect  has  been  brought  to  the  knowledge  of  the  latter, 
to  continue  to  perform  his  service,  under  promise  that  the  defect  shall 
be  remedied ;  i  and  the  fact  that  after  Laning  had  entered  the  service 
of  the  defendant  he  acquired  knowledge  of  the  intemperate  habit  of 
Westman,  was  a  fact  in  the  case  to  be  submitted  to  the  jury,  to  be  con- 
sidered bj'  them,  together  with  this  promise  of  Coleby,  and  all  -he  other 
facts  and  circumstances,  in  determining  the  question  whether  the  plain- 
tiff himself  helped  to  bring  about  the  accident  for  which  he  seeks  to 
charge  the  defendant.*    Knowledge  in  such  a  case  is  not  of  itself,  in 

1  Holmes  v.  Clarke,  post,  p.  553.  s  Hid. 
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point  of  law,  an  answer  to  the  action,  i  It  has,  indeed,  been  carried 
farther  than  the  circumstances  of  this  case  require. ^ 

It  is  now  to  be  seen  what  was  the  action  of  the  court  below  on  this 
question,  and  what  exception  the  defendant  has  taken  to  bring  that 
action  under  review.  The  defendant,  when  the  plaintiff  rested,  and 
also  when  the  proofs  were  closed,  moved  that  the  plaintiff  be  nonsuited, 
on  the  ground  that  the  negligence  of  him  and  his  fellow-emploj'ees 
contributed  to  the  accident.  But  there  was  enough  in  the  testimony  to 
justify  the  court  in  denying,  as  it  did,  that  motion.  Two  of  the  requests 
to  charge,  made  by  the  defendant  at  the  trial,  were  addressed  to  the 
question  of  the  plaintiff's  knowledge  of  Westman's  habit,  and  the  con- 
tributing negligence  of  the  plaintiff  by  reason  thereof ;  but  each  of  them 
is  based  upon  the  idea  that  the  knowledge  of  the  plaintiff  of  the  incom- 
petency of  Westman  was  a  bar  to  a  recovery,  and  not  merely  a  fact  to 
go  to  the  jury  with  the  other  evidence,  from  all  of  which  thej'  were  to 
determine  whether  the  plaintiff  was  to  be  charged  with  negligence 
contributory  to  the  injury.  These  requests  were,  therefore,  properly 
refused.  The  court,  upon  this  subject,  charged  the  jury  that  the 
plaintiff's  knowledge  of  the  fact  of  Westman's  intemperance  would 
not  exonerate  the  defendant  from  responsibility,  yet  it  called  upon 
the  plaintiff  to  exercise  more  caution,  care,  and  judgment  than  he 
otherwise  would  have  done,  and  that  he  was  bound  to  exercise  ordinary 
care  and  caution  in  view  of  that  fact.  The  defendant  excepted  to  so 
much  thereof  as  instructed  the  jury  that  knowledge  of  the  fact  in  the 
plaintiff  did  not  exonerate  the  defendant.  In  our  view,  the  learned 
judge  at  circuit  was  correct  in  that ;  the  charge  was  to  the  effect  that, 
in  this  case,  knowledge  was  not  of  itself,  in  point  of  law,  an  answer  to 
the  action.  3  The  requests  to  charge,  which  were  refused,  assumed  as 
proven  what  was  yet  to  be  determined,  pro  or  con,  by  the  jury ;  or  rested 
upon  propositions  of  law  which,  we  think,  were  not  sound ;  or  upon 
propositions  of  law  which,  though  sound  in  themselves,  did  not  com- 
prehend all  the  facts  of  this  case ;  or  assumed  as  established  as  fact  in 
the  case  what  was  not  in  the  testimony. 

The  judgment  must  be  affirmed,  with  costs  to  the  respondent. 

All  concur  except  Allen,  J.,  dissenting,  and  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 

1  Holmes  «.  Clarke,  s«pra.  Maohme-Shop,    106  Mass.    282;   Britten  v. 

»  Hoey  V.  Dublin,  etc.,  B.  Co.,  18  Week.  Great  .v'estem  Cotton  Co.,  L.  B.  7  Exch.  130. 
Bep.  930.    And  see  Huddleston  v.  Lowell  '  See  cases  cited  supra. 
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Gibson  v.  Pacific  Eaileoad.* 

Supreme  Court  of  Missouri,  1870. 

Hon.  Davtd  "Wagneb,        1 
"     Philemon  Bliss,       !-  Judges. 
"     Waeben  Cuerlke,  J 

If  a  master,  throagh  a  failure  to  exercise  ordinary  care,  furnishes  a  defective  machine  to 
be  osed  in  the  prosecution  of  his  work,  and  a  servant,  ignorant  of  snch  defect,  and 
otherwise  without  fault,  is  Injured  thereby,  the  master  is  liable  to  the  servant  in 
damages. 

Whittdsey,  for  appellant ;  Terry  &  Terry  and  Stewart  &  Wieting,  for 
respondent. 

Wagnee,  J. ,  delivered  the  opinion  of  the  court.  —  This  was  an  action 
for  damages  brought  by  the  respondent,  an  employee  of  the  appellant,  a 
railroad  company,  against  the  company,  on  account  of  injuries  received 
through  the  negligence  and  carelessness  of  the  company  in  using  upon 
its  road  defective  and  dangerous  machinery.  The  respondent  was  a 
brakeman  on  the  road,  and,  as  such,  it  was  his  duty  to  assist  in  coup- 
ling cars  to  form  a  train ;  and  the  case  shows  that  he  was  a  careful  and 
prudent  man.  While  acting  under  orders  of  the  conductor,  the  train 
was  backing  on  a  switch  to  take  on  an  additional  car,  and,  whUe 
engaged  in  inserting  the  link  in  the  draw-head,  the  cars  came  so  closely 
together  that  in  withdrawing  his  hand  it  was  caught  between  the  dead- 
woods  and  buffers,  and  smashed  so  that  he  lost  three  fingers.  There 
was  evidence  going  to  show  that  the  officers  of  the  road,  and  the  master- 
mechanic  who  had  charge  of  the  road  and  repair-shops,  were  skilful  and 
competent  men ;  but  it  most  clearly  appears  that  the  coupling  apparatus, 
as  used  on  the  cars  which  the  respondent  was  coupling,  was  dangerous 
and  defective,  and  that  the  company  was  engaged  in  altering  the  cars 
in  which  a  like  defect  existed,  to  make  them  conform  to  a  better  stand- 
ard and  consist  with  greater  safety. 

Judgment  was  given  for  the  respondent,  in  the  court  below,  and  the 
case  is  appealed  here.  The  objections  are  to  the  action  of  the  Circuit 
Court  in  giving  and  refusing  instructions.  For  the  respondent  the 
court  gave  two  instructions.     The  first  was  as  follows:  "If  the  jury 

*  Beported  46  Mo.  163. 
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find  from  the  evidence  in  this  case  that  the  apparatus  used  for  coupling 
the  cars  by  which  the  plaintiff  was  injured,  or  either  of  them,  from  its 
ijnake  and  construction,  was  unsafe,  and  the  defendant  knew  thereof, 
or  might  have  known  thereof  by  the  exercise  of  reasonable  care  and 
diligence,  they  are  instructed  that  the  defendant  is  liable  to  plaintiff  for 
any  injuries  he  has  received  in  consequence  of  such  defect  in  the  make 
-and  construction  of  such  apparatus,  after  it  was  known,  or  ought  to 
have  been  known,  by  defendant,  if  they  further  believe  that  plaintiff 
was  exercising  ordinary  care  and  prudence  at  the  time  he  received  the 
injury,  and  did  not  know  of  the  defect  in  said  apparatus,  and  that  the 
same  was  not  due  to  the  carelessness  of  any  fellow-servant  of  the 
plaintiff."  The  second  instruction  related  to  the  measure  of  damages, 
and  no  point  is  made  upon  it  in  this  court. 

The  appellant  asked  five  instructions,  three  of  which  were  given  and 
two  refused.     The  following  were  given  : — 

"  1.  Although  the  car  b3'  which  the  plaintiff  was  injured  was  defective, 
by  having  too  short  a  spring,  yet  if  the  directors  and  superintendent  of 
said  railroad  were  ignorant  of  the  defect  of  said  car,  and  used  due  care 
and  diligence  in  procuring  its  cars,  and  selecting  careful  and  competent 
servants  to  construct  and  procure  said  cars,  then  the  defendant  is  not 
liable. 

"2.  If  the  Pacific  Railroad  selected  competent  and  skilful  subor- 
dinates and  servants  to  supervise,  inspect,  regulate,  and  control  its 
freight-cars  while  running  on  its  road,  and  used  due  care  in  construct- 
ing and  procuring  said  cars,  then  the  plaintiff,  being  a  servant  employed 
on  said  road,  cannot  recover  in  this  action. 

"3.  The  plaintiff,  as  a  servant  in  the  employment  of  defendant, 
assumed  all  the  risks  belonging  to  the  employment  he  undertook ;  if, 
therefore,  the  plaintiff  was  injured  by  and  through  the  negligence  of 
another  fellow-servant,  or  person  employed  on  said  road,  then  the 
plaintiff  cannot  recover." 

The  following  are  the  instructions  of  the  appellant  refused : — 

"4.  If  the  Pacific  Railroad,  the  defendant  in  this  cause,  selected  com- 
petent and  skilful  subordinates  and  servants  to  supervise,  inspect,  regu- 
late, and  control  its  freight-cars  while  running  on  the  road,  and  if  any 
defect  in  the  car  by  which  the  injury  happened  was  unknown  to  the  board 
of  directors  representing  the  company,  then  the  plaintiff  cannot  recover. 

"5.  The  plaintiff,  as  a  servant  in  the  employ  of  the  defendant, 
assumed  all  the  risks  belonging  to  the  employment  he  undertook ;  if, 
therefore,  the  plaintiff  was  injured  by  and  through  the  negligence  of 
another  fellow- servant  in  the  employ  of   defendant,  by  means  of   the 
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neo-lio-ence  of  such  fellow-servant  in  sending  out  or  using  a  car  with  ». 
spring  in  the  draw-head  defective  by  being  too  short,  and  if  such  defect 
was  unknown  to  the  board  of  directors  of  defendant,  then  the  plaintiff 
cannot  recover  in  this  action." 

The  principles  of  law  which  must  govern  in  this  case  are  not  to  be- 
confounded  with  the  rule  which  has  so  often  been  announced  and 
adjudged,  that  a  sei-vant  of  a  corporation,  who  has  been  injured  by  the 
negligence,  misfeasance,  and  misconduct  of  his  fellow-servant,  can 
maintain  no  action  against  the  master  for  such  injury  unless  the  servant 
by  whose  negligence  or  misconduct  the  injury  was  occasioned  is  not 
possessed  of  ordinary  skill  and  capacity  in  the  business  intrusted  to- 
him,  and  the  employment  of  such  incompetent  servant  is  attributable- 
to  the  want  of  ordinary  care  on  the  part  of  the  master.^ 

A  workman  or  servant,  on  entering  upon  any  employment,  is  supposed 
to  know  and  to  assume  the  risk  naturally  incident  thereto ;  if  he  is  to- 
work  in  conjunction  with  others,  he  must  know  that  the  carelessness  or 
negligence  of  one  of  his  feUow-servants  may  be  productive  of  injury 
to  himself;  and,  besides  this, — what  is  more  material,  as  affecting  his- 
right  to  look  to  his  employer  for  damages  for  such  injuries, —  he  knows, 
or  ought  to  know,  that  no  amount  of  care  or  dUigence  by  his  master  or 
employer  can  by  any  possibility  prevent  the  want  of  due  care  and 
caution  in  his  fellow-servants,  although  they  may  have  been  reasonably 
fit  for  the  service  in  which  they  are  engaged.  It  is  neither  unjust  nor 
unreasonable  that  consequences  which  the  servant  or  workman  must 
have  foreseen  on  entering  into  an  employment,  and  which  due  care  on^ 
the  part  of  the  employer  or  master  could  in  no  way  prevent,  should  not 
be  visited  on  the  latter ;  but  it  is  otherwise  where  injuries  to  servants 
or  workmen  happen  by  reason  of  improper  and  defective  machinery 
and  appliances  used  in  the  prosecution  of  a  work.  The  use  of  those- 
they  could  not  foresee.  The  legal  implication  is,  that  the  employer  will 
adopt  suitable  instruments  and  means  with  which  to  carry  on  his 
business.  These  he  can  provide  and  maintain  by  the  use  of  suitable 
care  and  foresight ;  and  if  he  fails  to  do  so,  he  is  guilty  of  a  breach  of 
dutj'  under  his  contract,  for  the  consequences  of  which,  in  justice  and 
sound  reason,  he  ought  to  be  responsible. ^  Any  other  rule  would  be 
productive  of  the  greatest  injustice  and  wrong.  The  servant  has  no- 
control  over  the  matter.  He  acts  in  subordination.  He  relies  wholly 
on  the  judgment  of  the  masters  that  suitable  machinery  and  the  needed 

1  McDermott  r.  Pacific  E.  Co.,  30  Mo.  115 ;       per  Bigelow,  C.  J. ;  Cayzer  r.  Taylor,  10  Gray, 
Eohback  r.  Pacific  E,  Co.,  43  JIo.  187.  -274;  Seaver  v.  Boston,  etc.,  R.  Co.,  U  Gray,. 

=  Snow-  r.  Honsatonic  R.  Co.,  S  Allen,  441,       646. 
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requirements  are  supplied.  He  has  not  the  means  nor  the  opportunity 
of  knowing  whether  those  furnished  may  be  safe.  His  attention  is 
exclusively  due  to  the  peculiar  duties  incident  to  his  branch  of  the 
employment.  He  assumes  the  risk,  more  or  less  hazardous,  of  the 
service  in  which  he  is  engaged ;  but  he  has  a  right  to  presume  that  all 
proper  attention  shall  be  given  to  his  safety,  and  that  he  shall  not  be 
carelessly  and  needlessly  exposed  to  risks  not  necessarily  resulting  from 
his  occupation,  and  which  might  be  prevented  by  ordinary  care  and 
precaution  on  the  part  of  his  employer. 

In  England,  where  the  principle  has  been  so  firmly  established,  ever 
since  the  decision  in  Priestley  v.  Fowler,  that  a  servant  cannot  recover 
of  his  employer  for  the  negligence  or  carelessness  of  a  fellow-servant, 
the  courts  have  universally  held  that  the  master  will  be  liable  for  ordinary 
neglect  in  the  use  of  defective  machinery  or  apparatus  from  whence 
injury  results.  Upon  this  ground  the  English,  the  Scotch,  and  the 
American  law  all  concur.  In  Paterson  v.  Wallace,^  Lord  Crajtworth 
says:  "I  believe,  by  the  law  of  England,  just  as  by  the  law  of  Scotland, 
in  the  actual  state  of  the  case  with  which  we  have  to  deal  here,  a  master 
employing  servants  upon  any  work,  particularly  a  dangerous  work,  is 
bound  to  take  care  that  he  does  not  induce  them  to  work  under  the 
notion  that  they  are  working  with  good  and  sufficient  tackle,  whilst  he 
is  employing  improper  tackle,  and,  being  guilty  of  negligence,  his 
negligence  occasions  loss  to  them."  The  same  view  of  the  law  was 
taken  by  Lord  Brougham  in  that  case. 

The  case  of  Marshall  v.  Stewart  ^  was  an  appeal  heard  in  the  House 
of  Lords,  from  a  judgment  of  the  Court  of  Sessions  in  Scotland,  in  an 
action  by  the  representatives  of  a  miner  killed  by  injuries  arising  from 
the  shaft  of  a  pit  being  in  an  unsafe  state,  owing  to  the  negligence  of 
the  defendant,  his  employer.  The  law  of  Scotland  was,  throughout  the 
case,  treated  as  the  same  with  the  law  of  England.  The  servant,  in  that 
case,  was  killed  while  leaving  his  master's  employment  without  proper 
cause.  "A  master,"  says  Lord  Ckanvforth,  "by  the  law  of  England 
and  by  the  law  of  Scotland,  is  liable  for  accidents  occasioned  by  his 
neglect  to  those  whom  he  employs.  I  quite  adopt  the  argument  of  the 
Solicitor-General,  that  he  is  duly  responsible  while  the  servant  is 
engaged  in  his  employment ;  but,  then,  we  must  take  a  great  latitude  in 
the  construction  of  what  is  being  engaged  in  his  employment ;  "  and  he 
further  adds  that  the  liability  of  the  master  continues,  "whatever  he 
does  in  the  course  of  his  employment,  according  to  the  fair  interpreta- 
tion of  the  words  eundo  morando  redeundo;    for  that  the  master  is 

1  1  Macq.  H.  L.  Oas.  748.  '  83  Eng.  Law  &  Eq. 
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responsible,  and  it  does  not,  in  my  opinion,  make  the  slightest  differ- 
ence that  the  workmen  had,  according  to  the  finding  of  the  jury,  no 
lawful  excuse  for  going  out,  no  lawful  excuse  for  leaving  their  work." 
"The  master,"  remarks  Lord  Brougham,  in  the  same  case,  "who  let 
them  down  is  bound  to  bring  them  up,  even  if  they  come  on  their  own 
business,  and  not  on  his ;  he  is  answerable  for  the  state  of  his  tackle,  by 
which  the  lamentable  accident  was  occasioned." 

In  Brydon  v.  Stewart,  i  the  Lord  Chaxcellob,  among  other  things, 
said:  "The  law  of  both  countries  [England  and  Scotland]  makes  a 
master  liable  for  accidents  occasioned  by  his  neglect  toward  his  ser- 
vants." 

In  the  case  of  Dixon  v.  Banken,^  the  Lord  Justice  Clerk  held  that 
"the  master  of  men  in  dangerous  occupations  is  bound  to  provide  for 
their  safety.  This  obligation  extends  to  furnishing  good  and  sufficient 
apparatus,  and  keeping  the  same  in  good  condition ;  and  the  more  rude 
and  cheap  the  machinery,  and  the  more  liable,  on  that  account,  to  cause 
injury,  the  greater  obligation  to  make  up  for  its  defects  by  the  attention 
necessary  to  prevent  such  an  injury." 

In  Boberts  v.  Smith  et  al.,^  the  injury  arose  from  a  rotten  and  defec- 
tive scaffold,  over  which  the  plaintiff,  a  bricklayer,  was  compelled  to 
pass,  in  the  course  of  his  employment,  and  in  consequence  of  its  rotten- 
ness it  broke,  and  the  plaintiff  fell  to  the  ground.  The  case  decides 
the  liability  of  the  defendant  if  the  injury  arose  from  his  negligence,  he 
knowing  the  condition  of  the  scaffold,  and  the  servant  being  ignorant 
thereof. 

In  Williams  v.  Clough,*  it  was  alleged,  in  the  declaration,  that  the 
defendant  was  possessed  of  a  granary,  and  ladder  leading  up  to  it; 
that  the  ladder  was  wholly  unfit  and  unsafe  for  use ;  that  the  plain- 
tiff was  a  servant,  for  hire,  of  the  defendant;  that  the  defendant, 
knowing  the  premises,  wrongfully  and  deceitfully  ordered  the  plaintiff 
to  carry  corn  up  the  ladder  into  his  granary ;  that  the  plaintiff,  believing 
the  ladder  to  be  fit  for  use,  and  not  knowing  to  the  contrary,  did  carry 
corn  up  the  ladder  to  the  granary,  and,  by  reason  of  the  ladder  being 
unsafe,  the  plaintiff  fell  from  it  and  was  injured.  It  was  held,  on 
demurrer,  that  the  declaration  was  sufficient.  The  American  authorities 
are  equally  decisive. 

In  Mad  Biver  and  Erie  Bailroad  Company  v.  Barber,^  the  court  says : 
"If  the  defects  which  caused  the  injury  were  actually  unknown  to  the 

1  2  Macq.  H.  L.  Cas.  30.  *  3  Hurl.  &  N.  259. 

s  14  Ot.  Sess.  Cas.  420.  6  g  Qhlo  St.  541. 

3  2  Hurl.  &  N.  213. 
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company  or  conductor,  and  were  not  discoverable  by  due  and  ordinary 
care  and  inspection,  and  yet  were  such  as  resulted  from  a  neglect  of 
reasonable  and  ordinary  care  and  diligence  on  the  part  of  the  company, 
either  in  procuring  or  continuing  to  use  cars  and  machinery  beyond  the 
time  when  they  could  be  safely  used,  the  company  will  be  Hable."  In 
the  same  court,  in  McGatrick  v.  Wason,^  the  general  rule  is  declared 
to  be  that  an  employer  who  provides  overseers,  and  controls  the  opera- 
tion of  machinery,  must  see  that  it  is  suitable ;  and  if  a  defect  unknown 
to  a  workman  injures  him,  which  ordinary  care  could  have  prevented, 
the  employer  is  liable  for  the  injury. 

So,  in  Wright  v.  New  York  Central  Railroad  Company,^  the  court 
say:  "The  master  is  liable  to  his  servant  for  any  injury  happening  to 
him  from  the  misconduct  or  personal  negligence  of  the  master ;  and 
this  negligence  may  consist  in  the  employment  of  unfit  and  incompe- 
tent servants  and  agents,  or  in  furnishing  for  the  work  to  be  done,  or 
for  the  use  of  the  servants,  machiner3'  or  other  implements  and  facili- 
ties improper  and  unsafe  for  the  purpose  to  which  they  are  to  be 
applied." 

In  Keegan  v.  Western  liailroad  Company,^  a  railroad  company  which 
continued  a  defective  and  dangerous  locomotive  was  held  liable  to  its 
servant,  engaged  in  running  such  machine,  for  an  injury  sustained 
by  him  (without  negligence  on  his  part)  in  consequence  of  such 
defects. 

In  Fifield  v.  Northern  Railroad,*  the  plaintiff,  a  brakeman  in  the 
employ  of  the  defendant  corporation,  being  injured,  without  fault  on 
his  part,  by  their  negligence  in  permitting  the  road  to  be  blocked  up 
with  snow  and  ice,  and  their  car  to  be  out  of  repair,  was  held  entitled 
to  maintain  an  action  to  recover  compensation  for  the  damages  by  him 
so  sustained. 

Under  the  instruction  given  for  the  respondent  in  this  case,  the  jury 
must  have  found  that  he  was  exercising  ordinary  care  and  prudence  at 
the  time  he  received  the  injury ;  that  he  did  not  know  of  the  defect  in 
the  apparatus  used  in  the  coupling  of  the  cars ;  and  that  the  injury  was 
not  due  to  the  carelessness  of  any  fellow-servant.  The  three  instruc- 
tions given  for  the  appellant  were  as  favorable  as  could  have  been  asked. 
The  argument  is  now  pressed  that  the  last  two  instructions,  numbered 
four  and  five  respectively,  which  were  refused,  should  have  been  given, 
because  there  was  no  evidence  that  notice  of  the  defect  was  brought 
directly  home  to  the  knowledge  of  the  directors  of  the  company ;  and 

'  i  Ohio  St.  566.  *  8  N.  T.  175. 

2  25  N.  Y.  565.  •*  12  N.  H.  225. 
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that,  for  the  same  reason,  the  respondent's  instruction,  which  declared 
that  the  company  was  liable  if  they  knew,  or  might  have  known  by  the 
exercise  of  reasonable  care  and  diligence,  that  the  apparatus  was  unsafe 
and  dangerous,  should  have  been  refused. 

The  difference  lies  in  what  amount  of  care  and  diligence  the  master 
is  bound  to  exercise  in  superWsing  and  examining  the  machinery  that 
he  furnishes  for  the  use  of  his  servants.  The  testimony  in  the  case 
tends  strongly  to  show  that  the  condition  of  the  draw-head  was  not  due 
to  use  or  negligent  repairing,  but  to  improper  and  defective  construc- 
tion. The  company  fully  recognized  the  defect,  and  were  altering  and 
improving  the  cars  thus  constructed. 

But  the  instruction  given  for  the  respondent  is  well  supported  by 
authority,  and  is  founded  in  reason.  If,  by  reasonable  and  ordinary 
care  and  prudence,  the  master  may  know  of  a  defect  in  the  machinery 
he  operates,  it  is  his  duty  to  be  advised,  and  not  needlessly  expose  his 
servants  or  employees  to  hazard,  peril,  or  mutilation.  The  servant  has 
no  means  of  ascertaining  the  facts ;  the  master  has,  and  therefore  he 
should  exercise  that  care  which  devolves  on  a  prudent  man  in  like  cir- 
cumstances. 

In  Hay  den  v.  Smithfield  Manufacturing  Company,^  it  was  held  that  a 
servant  might  maintain  an  action  against  his  master  for  an  injury 
caused  by  defective  machinery,  when  the  employer  knew,  or  ought  to 
have  known,  of  the  defect,  and  the  servant  did  not  know  it,  and  had 
not  equal  means  of  knowledge. 

In  Noyes  v.  Smith,^  the  declaration  averred  that  the  plaintiff  was 
hired  by  the  defendants  to  have  the  charge  of,  and  conduct  and  run,  an 
engine  ;  and  that,  by  virtue  of  said  employment,  it  became  the  duty  of 
the  defendants  to  furnish  an  engine  that  was  well  constructed  and  safe, 
etc. ;  but  that  they  carelessly  and  wrongfully  furnished  an  insufficient 
engine;  that  the  insufficiency  was  unknown  to  the  plaintiff,  and  "but 
for  want  of  all  proper  care  and  diligence  would  have  been  known  to 
the  defendants;"  and  that,  while  the  plaintiff  was  in  the  careful  and 
prudent  use  of  said  engine,  it  exploded  on  account  of  said  insufficiency, 
and  injured  the  plaintiff,  etc.  Held,  on  demurrer,  that  the  declaration 
disclosed  a  sufficient  cause  of  action. 

To  the  same  effect  is  Ryan  v.  Fowler,'^  where  it  was  decided  that  the 
master  was  responsible  to  his  servant  for  injuries  received  by  the  latter 
from  defects  in  the  building  in  which  the  services  were  rendered,  of 
which  the  master  knew,  or  ought  to  have  known. 

1  29  Conn.  548.  s  24  N.  Y.  410. 

2  28  Vt.  59. 


DEFECTIVE    MACHINERY.  951 


Supreme  Court  of  Missouri  —  Opinion  of  Bliss,  J. 


Upon  a  full  view  of  the  record,  I  have  been  unable  to  discover  any 
■error.     I  think  that  the  law  was  properly  declared,  and  that  a  fair  trial 
was  had.     I  therefore  advise  an  affirmance. 
The  other  judges  concur. 

Judgment  affirmed. 
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Moss  V.  The  Pacific  Kailroad.* 
Supreme  Court  of  Missouri,  1872. 

Hon.  David  Wagner,  1 

"    Philemon  Bliss,   I  Judges. 
"    Wash.  Adams,      J 

The  obligation  of  a  master  not  to  endanger  his  servants  by  associating  witli  them  nnflt 
fellow-servants  is  not  an  absolute  one,  but  is  discharged  by  tlxe  exercise  of  ordinary  or 
reasonable  care.  Accordingly,  in  an  action  by  a  servant  a^inst  his  master,  based  upon 
a  failure  of  this  duty,  a  declaration  or  petition  which  alleges  that  the  master  selected 
an  unfit  fellow-servant,  in  consequence  of  whose  unfitness  the  injnry  accrued  to  the 
plaintiff,  but  which  fails  to  allege  that  the  master  was  wanting  in  care  in  making  such 
selection,  is  bad  on  demurrer. 

H.  Flanagan  and  G.  T.  White,  for  plaintiff  in  error;  J.  JV.  Litton, 
"for  defendant  in  error. 

Bliss,  J. ,  delivered  the  opinion  of  the  court.  —  A  minor  son  of  the 
plaintiff  was  killed  while  in  defendant's  employ,  and  she  brings  this 
action  under  the  act  concerning  damages,  etc.^  The  petition  contains 
three  counts,  but  it  is  unnecessary  to  consider  the  first,  inasmuch  as  a 
motion  to  make  it  more  definite  was  aflBrmed  by  consent,  and  the  plain- 
tiff, instead  of  amending,  took  a  voluntary  nonsuit  as  to  this  count. 

The  second  count  alleges,  in  substance,  that  it  was  defendant's  duty 
to  employ  careful  and  skilful  servants  in  running  its  trains ;  that  de- 
fendant failed  to  do  this,  by  reason  of  which,  while  aiding  in  running 
the  train,  the  plaintiff's  minor  son,  in  defendant's  employ,  was  wounded 
and  disabled,  and  for  many  hours  was  exposed  to  the  cold  upon  the 
road,  through  the  incompetence  and  want  of  care  of  such  servants,  and 
not  by  his  own  negligence,  from  which  he  died. 

The  third  count  substantially  charges  that  plaintiff's  minor  son,  being 
in  the  employ  of  defendant  upon  a  freight-train,  as  one  of  its  servants, 
was  so  injured  by  falling  from  the  train,  and  exposure  to  the  cold,  as  to 
cause  death;  that  this  was  caused  by  defendant's  allowing  its  employees 
ito  neglect  their  duties,  and  to  suffer  and  cause  deceased  to  be  thrown 

*  Reported  49  Mo.  167. 
'  Gen.  Stat.  1865,  chap.  147;  Wag.  Stat.  519. 
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from  the  train,  by  which  he  was  injured  and  suffered  to  remain  in  the- 
cold  a  long  time,  when  he  could  have  been  removed,  and  not  by  his- 
own  fault,  etc. 

No  objection  was  made  to  the  statement  of  the  same  cause  of  action 
in  different  counts,  but  a  demurrer  was  sustained  as  to  the  second  and 
third,  and  judgment  entered  upon  the  demurrer,  to  reverse  which  the 
plaintiff  has  sued  out  her  writ  of  error. 

The  pleader  has  attempted  to  base  these  counts  upon  the  third  section 
of  the  act,  which  provides  that  a  cause  of  action  which  arises  from  per- 
sonal injuries  shall  survive,  notwithstanding  the  death  of  the  injured 
part}^  if  it  be  caused  by  the  injury.  We  have,  then,  only  to  inquire 
whether  these  counts  would  show  a  liability  to  the  plaintiff's  son  at. 
common  law,  for  the  pleader  does  not  attempt  to  bring  the  defendant 
within  the  liability  created  by  the  second  section  of  the  statute. 

That  the  master  is  not  liable  to  one  of  his  own  servants  for  the  negli- 
gence of  other  servants  is  conceded.  But  the  pleader  attempts,  in  the 
second  count,  to  charge  negligence  in  their  employment.  Had  he  done- 
so,  the  pleading  would  have  been  good ;  for  the  master  is  under  obliga- 
tion to  use  due  care  and  diligence  in  the  selection  and  employment  of 
his  agents  and  servants,  and  for  want  of  such  care  is  responsible  to  all 
other  servants  for  any  damage  that  may  thence  arise.  ^  In  such  case, 
the  responsibility  is  not  for  the  negligence  merely  of  its  servants,  but- 
for  his  own.  This  count,  however,  fails  to  make  any  such  charge. 
The  plaintiff  alleges  that  it  was  defendant's  duty  to  employ  careful  and 
skilful  servants,  etc.,  but  that  it  failed  to  do  so ;  but  he  does  not  charge 
any  want  of  care  and  diligence  in  the  performance  of  this  duty. 

Eailroad  companies  and  other  carriers  of  passengers,  as  to  such  passen- 
gers, are  held  to  insure  the  care  and  diligence  of  their  servants.  As 
between  them  and  the  carrier  there  is  a  contract,  which  is  -violated  by 
any  want  of  care  on  the  part  of  its  employees,  and  a  railroad  company 
is  just  as  responsible  if  its  officers  have  taken  extraordinary  pains  in 
their  selection  as  though  wholly  reckless  in  that  regard.  But  as  to  its 
servants  there  is  no  such  contract,  and  hence  there  is  no  guaranty  of 
their  care  and  diligence  towards  each  other.  The  company  is  only 
liable,  as  all  are  liable,  for  its  own  want  of  care. 

The  pleader  evades  the  real  question,  and  tenders  an  immaterial  issue. 
It  is  the  duty  of  defendant's  officers  to  employ  proper  servants,  but  the 
duty  is  not  an  absolute  one.  If  they  make  careful  inquiry  into  the 
habits  and  competency  of  the  men  employed,  and  upon  such  inquiry 
believe,  and  have  reason  to  believe,  them  sober,  competent,  and  careful, 
they  can  do  no  more  ;  they  have  honestly  and  faithfully  endeavored  to- 

1  Harper  v.  Indianapolis,  etc.,  E.  Co.,  47  Mo.  567. 
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do  their  duty,  and  there  is  no  contract  for  any  thing  more.  Hence  the 
pleader  should  have  charged  a  want  of  care  and  diligence  in  the  selection 
of  defendant's  servants,  and  not  a  failure  merely  to  select  those  who 
were  competent,  for  such  failure  may  be  consistent  with  proper  care. 

In  the  third  count,  the  injury  is  said  to  have  been  caused  by  defend- 
ant's allowing  its  employees  to  neglect  their  duties.  How?  Wherein? 
Did  the  company  give  directions  to  its  conductors  or  brakemen,  the 
observance  of  which  would  tend  to  throw  other  employees  from  the 
train,  or  prevent  it  from  being  stopped  to  pick  them  up?  Was  there 
any  extraordinary  rule  or  regulation  inconsistent  with  the  plaintiff's- 
safety?  Or  was  there  habitual,  or  even  occasional,  neglect  of  duty, 
which,  coming  to  the  knowledge  of  the  company's  managers,  was 
actually  or  tacitly  approved  by  them,  and  by  which  approval  such 
neglect  may  be  said  to  have  been  allowed  ?  No  fact  is  stated,  but  an 
inference  merely ;  no  ground  for  that  inference  is  given,  and  the 
pleading  is  too  loose  to  charge  any  thing. 

The  whole  argument  of  plaintiff's  counsel  is  outside  the  pleadings. 
In  considering  the  company's  liability  as  charged,  we  might  well  say 
that  it  was  the  conductor's  duty  to  stop  the  train  and  pick  up  one  who 
had  fallen,  —  that  it  would  be  an  inexcusable  act  of  inhumanity  not  to 
do  so,  — and  still  not  hold  the  company  responsible. 

If  there  was  any  liability,  it  was  under  the  second  section  of  the 
statute,  which  creates  a  special  one ;  but  the  first  count,  based  upon 
that  section,  was,  as  we  have  seen,  abandoned,  and  the  counts  con- 
sidered fail  in  the  allegations  necessary  to  bring  the  case  under  it ;  nor 
does  there  seem  to  have  been  any  attempt  to  do  so,  but  only  to  charge 
a  liability  outside  of  this  section. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 


6.  statutoky  obligation  oe  master  —  contributoet  negli- 
gence of  servant. 

Holmes  v.  Clarke.* 

English  Court  of  Exchequer,  1861,  and  Exchequer  Chamber,  1862. 

Where  machinery  is  required  by  statute  to  be  fenced,  and  a  servant  enters  into  the  em- 
ployment of  the  owner  whilst  it  is  protected,  and  continues  in  the  service  after  the 
protection  is  removed,  by  decay  or  otherwise,  but  complains  of  the  danger,  and  is 
promised  that  the  protection  shall  be  restored,  the  master  is  liable  for  injury  to  the 
servant  arising  from  the  want  of  such  protection. 

*  This  case  was  heard  in  the  Court  of  Exchequer  before  Chief  Baron  Pollock  and  Baron 
Wilde.    The  proceedings  and  judgment  in  this  court  are  reported  in  6  Hurl.  &  N.  349.    It 
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[In  the  Court  of  Exchequer.] 
Declakation  :  That  after  the  passing  and  coming  into  operation  of 
the  act  of  Parliament,  passed  in  the  year  of  1844,  entitled  "  An  act  to 
amend  the  laws  relating  to  labor  in  factories,"  and  of  "The  Factory 
Act,  1856,"  and  before  and  at  the  time  of  committing  of  the  grievances 
and  the  sustaining  by  the  plaintiff  of  the  injury  hereinafter  mentioned, 
the  defendant  was  the  occupier  of  a  building  situate  in  Great  Britain, 
to  wit,  in  the  city  of  Manchester,  wherein  the  defendant  carried  on  the 
business  of  cotton-spinner,  and  wherein,  in  carrying  on,  and  for  the 
purpose  of  said  business,  a  steam-engine  producing  steam-power  was 
used  to  move  and  work  machinery  employed  in  preparing  and  manufac- 
turing cotton,  and  in  the  process  incident  to  the  manufacture  of  cotton, 
the  said  building  being  a  factory  within  the  meaning  of  the  said  statutes ; 
and  in  part  of  the  said  building  a  certain  mill-gearing,  being  mill-gearing 
witliin  the  meaning  of  the  said  statutes,  was  before  and  at  the  said  time 
of  the  said  grievances  and  injury  worked  and  put  in  motion,  and  was  in 
motion,  by  the  steam-engine  and  the  power  thereof,  for  the  purpose  of 
said  manufacture  and  process ;  the  said  part  of  the  said  building  not 
being  a  part  or  place  which,  by  the  seventy-third  section  of  the  first- 
mentioned  act,  or  otherwise,  is  declared  to  be  a  part  of  the  factory  or 
place  to  which  the  enactment  of  the  said  seventy-third  section,  or  the 
definition  of  the  word  "  factory,"  is  not  to  extend.  And  before  and  at 
the  said  time,  the  said  building,  mill-gearing,  and  steam-engine  and 
power  were  under  the  care,  management,  and  direction  of  the  defend- 
ant ;  and  the  said  mill-gearing  was  such  as  ought,  according  to  the 
said  statutes,  to  be  securely  fenced  at  the  said  time ;  and  the  same  was 
mill-gearing  with  which  children  and  young  persons,  within  the  meaning 
of  the  said  act,  and  women,  were  liable,  within  the  meaning  of  the  said 
act,  to  come  in  contact.  And  the  plaintiff,  before  and  at  the  time,  was 
lawfully  in  the  said  part  of  the  said  factory  with  the  consent  of  the  said 
defendant;  yet  the  defendant,  after  the  first  day  of  June,  A.  D.  1856, 
and  before  this  suit,  disregarded  his  duty  and  the  said  statutes,  and  did 
not  securely  fence  the  said  mill-gearing,  nor  was  the  same  securely 
fenced,  contrary  to  the  said  statutes,  whereby,  after  the  said  last-men- 
tioned day,  and  before  this  suit,  the  clothes  of  the  plaintiff  were  cauglit 
by  certain  parts  of  the  said  mill-gearing,  so  in  motion  for  the  purpose 
aforesaid,  and  the  plaintiff  was  drawn  in  and  to  the  same  and  dragged 
about,  and  one  of  his  arms  was  broken  and  torn  off,  and  he  received 
other  great  injuries,  and  was  put  to  very  great  suffering,  and  sustained 

was  heard  in  the  Exchequer  Chamber,  on  appeal  from  the  Court  of  Exchequer,  before  Lord 
Cockburn,  Chief  Justice  of  England,  and  Justices  Wightman,  Williams,  Crompton,  Willes, 
Byles,  and  Keating.  The  proceedings  and  judgments  in  this  court  are  reported  in  7  Hurl.  & 
N.  937. 
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great  cost  in  and  about  getting  medical  and  other  attendance  and 
necessaries. 

Pleas:  1.  Not  guilty.  2.  That  before  and  at  the  time  of  the  com- 
mitting of  the  alleged  grievances,  and  of  the  sustaining  by  the  plaintiff 
of  the  injury  in  the  declaration  mentioned,  the  plaintiff  was  a  servant  of 
the  defendant,  employed  by  the  defendant  as  such,  to  work  for  the 
defendant  in  his  said  business  in  the  said  factory,  for  reward  to  the 
plaintiff  in  that  behalf ;  and  the  plaintiff  was  upwards  of  twenty-one 
years  of  age,  and  well  knew  that  the  said  mill-gearing  was  not  securely 
fenced  as  aforesaid ;  and  the  said  clothes  of  the  plaintiff  were  caught 
by  the  said  parts  of  the  said  mill-gearing,  and  the  plaintiff  was  drawn 
in  and  to  the  same  and  dragged  about,  and  he  was  injured  as  in  the 
declaration  alleged,  by  and  through  the  plaintiff's  own  negligence  and 
carelessness,  and  want  of  due  and  proper  caution  in  that  behalf ;  and 
by  ordinary  care  he  could  and  might  and  ought  to  have  avoided  and 
prevented  the  same ;  and  the  plaintiff  caused  and  was  himself  the 
author  of  the  said  injuries  so  sustained  by  him.     Issue  thereon. 

At  the  trial  before  Wilde,  B.,  at  the  Liverpool  Summer  Assizes, 
1860,  the  following  facts  appeared :  The  plaintiff  was  a  cotton-spinner, 
at  Manchester,  and  the  defendant  was  employed  by  him  in  his  factory, 
as  "  under-overlooker,"  at  weekly  wages.  It  was  the  plaintiff 's  duty 
to  oil  the  machinery  whenever  it  was  required,  which  was  several  times 
a  day.  This  machinery  was  worked  by  steam-power,  the  motion  being 
communicated  to  wheels  through  the  medium  of  shafts.  On  the  5th  of 
July,  1857,  the  plaintiff  was  engaged  in  oiling  a  "  scutching-machine " 
(for  cleaning  and  tearing  the  cotton),  and  in  order  to  reach  the  spot 
where  the  oil  was  poured  into  the  machinery,  through  small  holes,  he 
placed  his  left  arm  on  the  machine,  near  the  wheels,  to  support  himself, 
and  with  his  right  hand  he  held  the  vessel  containing  the  oil,  which  he 
poured  into  the  machinery.  His  left  arm  was  drawn  down  into  the 
machine  and  torn  off.  When  the  plaintiff  first  entered  the  service,  the 
machine  was  fenced  with  an  iron  guard ;  but  it  was  broken  by  accident, 
and  the  machine  remained  unfenced  for  above  a  year.  The  plaintiff 
had  frequently  complained  to  the  superintendent  of  the  danger,  and  he 
promised  that  the  guard  should  be  mended.  On  one  occasion  the 
defendant  had  looked  at  the  machine,  and  said  that  the  guard  should  be 
mended.  In  some  fadtories  it  was  the  practice  to  stop  the  machines 
whilst  they  were  being  oiled,  but  not  in  the  defendant's,  the  superin- 
tendent having  directed  the  plaintiff,  when  he  was  first  employed,  not 
to  do  so.  There  were  two  other  scutching-machines,  and  six  other 
machines  (three  "breaks"  and  three  "finishing-machines"),  in  the 
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same  room,  and  several  women  worked  in  it,  feeding  the  scutching- 
machines  with  cotton.  There  was  a  passage  between  the  machines,  but 
none  of  the  workmen  had  any  business  to  pass  the  spot  where  the 
plaintiff  met  with  the  accident,  although  there  was  nothing  to  prevent 
them,  and  many  were  accustomed  to  do  so. 

It  was  submitted,  on  behalf  of  the  defendant,  first,  that  this 
machinery  was  not  "mill-gearing"  which  was  required  to  be  fenced 
by  the  7  &  8  Vict.,  c.  15 ;  secondly,  that  the  plaintiff  had  caused  the 
injury  by  his  own  negligence ;  thirdly,  that  the  defendant  was  not 
liable,  inasmuch  as  the  plaintiff  was  the  servant  of  the  defendant,  and 
did  the  work  voluntarily  and  of  his  own  accord,  and  with  full  knowledge 
of  the  danger.  The  learned  judge  reserved  the  points,  the  pleadings  to 
be  amended,  if  necessary,  and  his  lordship  left  it  to  the  jury  to  say, 
first,  whether  the  injury  was  caused  by  the  want  of  proper  caution  on 
the  part  of  the  defendant;  secondly,  whether  the  plaintiff  was  guilty 
of  negligence,  either  in  the  manner  in  which  he  oiled  the  machinery,  or 
in  continuing  in  the  defendant's  service  after  the  fencing  was  removed. 
The  jury  found  the  first  question  in  the  aflSrmative,  and  the  second  in 
the  negative;  and  they  gave  a  verdict  for  the  plaintiff,  with  £200 
damages. 

T.  Jones,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  or  for  a  new  trial ;  against  which,  — 

Bliss  and  Aspland  showed  cause. ^  —  First,  this  machinery  was  "mill- 
gearing,"  within  the  meaning  of  the  Factory  Acts.®  The  twenty-first 
section  of  the  7  &  8  Vict.,  c.  15,  enacts  "that  every  fly-wheel,  directly 
connected  with  the  steam-engine,  or  water-wheel,  or  other  mechanical 
power,  whether  in  the  engine-house  or  not,  etc. ,  and  all  parts  of  the  mill- 
gearing  in  a  factory,  shall  be  securely  fenced."  The  word  "gearing" 
is  not  found  in  Johnson's  Dictionary,  but  the  word  "gear"  is  defined  as 
"apparatus."  In  Webster's  Dictionary  the  word  "gearing"  is  defined 
as  "a  train  of  toothed  wheels  for  transmitting  motion  in  machinery." 
Therefore  this  case  is  within  the  twenty-first  section  of  the  7  &  8  Vict., 
c.  15,  unless  it  is  excluded  by  the  interpretation  clause,^  which  declares 
that  "  mill-gearing  shall  be  taken  to  comprehend  every  shaft,  whether 
upright,  oblique,  or  horizontal,  and  every  wheel,  drum,  or  pulley  by 
which  the  motion  of  the  first  moving  power  is  communicated  to  any 
machine  appertaining  to  the  manufacturing  process."  That  clause 
does  not  restrict,  but  extends,  the  meaning  of  the  term.  The  twentieth 
section  shows  that  "  mill-gearing"  means  any  thing  which  is  in  motion 

1  In  last  Michaelmas  Term  (November  23),  '  7&8  Vict.,  c.  15;  19&20  Viot,  0.38. 

and  in  the  present  term  (January  11).  «  Sect.  73. 
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for  the  purpose  of  propelling  any  part  of  the  manufacturing  machinery. 
Any  other  construction  would  render  that  section  nugatory.  The  other 
side  would  restrain  the  meaning  of  the  term  to  that  part  of  the  machine 
by  which  the  motive  power  is  first  created ;  but  it  comprehends  the 
whole  apparatus  by  which  motion  is  communicated  to  the  machine. 
There  is  a  distinction  between  "  mill-gearing,"  the  machinery  which 
communicates  motion,  and  the  machine  which  produces  manufacture ; 
the  latter  could  not  be  fenced,  or  it  would  be  inaccessible  to  the  persons 
at  work.  Moreover,  this  question  is  not  raised  by  the  pleadings,  for 
there  is  no  traverse  of  the  allegation  in  the  declaration  that  the  injury 
was  caused  by  mill-gearing. 

Secondly,  this  case  is  entirely  different  from  that  class  of  cases 
beginning  with  Priestley  v.  Fowler,'^  which  decides  that  a  servant  cannot 
recover  for  injury  sustained  while  in  his  master's  service,  for  in  all 
those  cases  the  duty  of  the  master  depended  on  contract.  Here,  the 
duty  is  imposed  by  statute,  which  requires  that  the  master  shall  fence 
his  machinery,  and  he  is  therefore  liable  for  injury  sustained  by  his 
servant  in  consequence  of  a  neglect  of  that  duty.  Couch  v.  Steel  ^  is 
an  authority  in  point.  That  was  an  action  by  a  sailor  against  a  ship- 
owner, and  the  declaration  contained  two  counts,  —  one  on  a  breach  of 
duty  arising  from  contract,  the  other  on  a  breach  of  duty  imposed  upon 
ship-owners  by  the  7  &  8  Vict.,  c.  112,  §  18,  to  keep  on  board  the 
vessel  a  proper  supply  of  medicines.  The  first  count  was  held  bad ; 
but  with  respect  to  the  second,  it  was  held  that,  as  the  plaintiff  had  sus- 
tained an  injury  from  the  breach  of  a  statutable  duty,  the  defendant 
was  liable.  [Pollock,  C.  B.  —  There,  the  plaintiff  had  no  means  of 
knowing  whether  there  was  a  proper  supply  of  medicine  on  board  ;  here, 
the  danger  was  apparent.  If  a  servant  was  about  to  do  some  work  in 
which  his  safety  depended  on  the  strength  of  a  rope,  and  he  expressed 
a  doubt  whether  it  was  sufficiently  strong,  upon  which  his  master 
assured  him  that  it  was,  but  it  turned  out  that  it  was  not,  and  the 
servant  was  injured,  I  can  well  understand  that  he  would  have  a  right 
of  action.  But  if  a  servant  for  whose  protection  a  statute  was  passed, 
knowing  that  his  master  has  disregarded  its  provisions,  nevertheless 
chooses  to  go  on  with  the  work,  and  is  Injured,  can  he  maintain  an 
action  against  his  master?]  Wherever  a  statutory  duty  is  imposed  on 
the  master,  he  is  liable  for  a  breach  of  it.  [Wilde,  B.  —  The  statute 
applies  to  children ;  and  a  child  of  twelve  years  old  can  scarcely  be  con- 
sidered as  contemplating  the  danger  of  passing  unfenced  machinery.] 
The  statute  was  intended  for  the  protection  of  all  persons  working  in 

1  3  Mee.  &  "W.  1,  ante,  p.  919.  2  3  El.  &  Bl.  402. 
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factories.^  If  the  servant  has  used  due  care,  the  master  is  not  excused 
merely  because  the  servant  knew  that  some  danger  existed,  through  the 
master's  neglect,  and  voluntarily  incurred  such  danger.^  The  cases  on 
this  subject  were  reviewed  in  The  Bartonshill  Coal  Company  v.  Reid,^ 
where  Lord  Cranworth,  C,  observed  that  many  cases  have  established 
this  principle:  "that  where  a  master  employs  his  servant  in  a  work  of 
danger,  he  is  bound  to  exercise  due  care  in  order  to  have  his  tackle  and 
machinery  in  a  safe  and  proper  condition,  so  as  to  protect  the  servant 
against  unnecessary  risk."  Pater  son  v.  Wallace*  is  an  authority  to 
the  same  effect.  In  Senior  v.  Ward,^  the  servant  had,  by  his  own 
negligence,  materially  contributed  to  the  accident.  Here,  the  jury  have 
found  that  the  plaintiff  was  not  guilty  of  negligence. 

T.  Jones,  in  support  of  the  rule. — First,  in  construction  of  the 
twenty-first  and  seventy-third  sections  of  the  7  &  8  Vict.,  c.  15, 
the  machinery  required  to  be  fenced  is  that  which  first  communicates 
the  moving  power.  By  the  forty-third  section,  the  inspectors  may 
require  any  other  machinery  of  a  dangerous  kind  to  be  fenced.  The 
fifty-ninth  section  imposes  a  penalty  for  not  fencing  machinery  required 
by  the  act  to  be  fenced.  The  sixtieth  section  imposes  a  penalty 
for  not  fencing  machinery  required  by  the  inspectors  to  be  fenced. 
[Pollock,  C.  B. — All  but  the  operative  machinery  requires  fenc- 
ing. The  only  question  is,  whether  a  servant  may  not  be  said  to 
consent  to  accept  the  risk  when,  with  knowledge  that  the  statute  is 
broken,  he  continues  to  work.J  It  is  clear  that,  independently  of  the 
statute,  there  is  no  ground  of  action.  The  question,  then,  is,  whether 
the  circumstance  of  the  defendant  being  under  an  obligation  to  fence 
the  machinery,  and  liable  to  a  penalty  for  omitting  to  do  it,  gives  a 
right  of  action  to  the  plaintiff,  who  voluntarily  incurs  the  danger,  and  is 
paid  for  incurring  it?  The  statute  does  not  say  that  the  master  shall 
not  only  be  liable  to  a  penalty,  but  also  to  an  action  at  the  suit  of  the 
party  injured.  [Pollock,  C.  B. — In  Caswell  v.  Worth,^  Coleridge 
and  Crompton,  JJ.,  were  of  opinion  that  the  imposition  of  a  penalty 
did  not  deprive  the  party  injured  of  his  right  to  sue  for  damages.] 
Senior  v.  Ward  "^  is  an  authority  that  the  master  is  not  liable  if  the  ser- 
vant, by  his  own  negligence,  in  knowing  and  disregarding  the  danger, 
has  materially  contributed  to  the  accident.  [Wilde,  B.  —  Here  the  jury' 
found  that  the  plaintiff  was  not  guilty  of  negligence  in  continuing  in 
the  service.]     The  plaintiff,  being  aware  that  the  defendant  was  guilty 

'  Caswell  V.  W^orth,  6  El.  &  Bl.  849.  »  1  El.  &  El.  385. 

2  Clayards  v.  Dethick,  12  Q.  B.  439.  •  6  El.  &  Bl.  849. 

8  3  Macq.  H.  L.  Cas.  266.  '  I  El.  &  El.  385. 
*  1  Macq.  H.  L.  Cas.  748. 
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of  an  infraction  of  the  law,  was,  in  one  sense,  an  abettor  of  it.  [Pol- 
lOCK,  C.  B.  —  The  neglect  of  the  master  to  fence  machinery  is  not  such 
an  offence  as  to  render  the  servant  an  accomplice.]  If  the  plaintiff  is 
entitled  to  recover,  every  master  will  be  liable  who  permits  a  servant  to 
enter  upon  and  pursue  an  occupation  which  the  servant  knows  to  be 
hazardous.  The  plaintiff,  who  was  a  weekly  servant,  should  have  left 
the  service;  having  chosen  to  continue,  it  was  at  his  own  risk.i  [Pol- 
lock, C.  B.  —  The  doctrine  on  this  subject  has  arisen  since  Lord  Abik- 
GER  took  his  seat  in  this  court ;  before  that  time,  there  is  no  instance  of 
such  an  action.  In  subsequent  cases,  the  doctrine  has  been  somewhat 
qualified.  If  the  master  is  aware  of  some  defect  in  his  machinerj',  or 
that  a  rope  or  a  scaffold  is  not  safe,  and  he  directs  his  servant  to  use  it, 
he  is  responsible.  It  must  not  be  assumed  that  in  no  case  can  a  servant 
maintain  an  action  against  his  master  in  respect  of  injury  caused  by  a 
fellow-servant.  It  would  be  quite  consistent  with  the  authorities  if  we 
were  to  hold  that  a  footman  might  recover  against  his  master  for  injury 
arising  from  the  neglect  of  the  coachman  or  groom,  the  services  being 
different.^  Wilde,  B.  —  The  whole  doctrine  is  thoroughly  elaborated 
in  Senior  v.  Ward.^^  He  also  referred  to  Hutchinson  v.  The  York, 
Newcastle,  and  Berwick  Railway  Company,*  and  Wigmore  v.  Jay.^ 

Pollock,  C.  B.,  now  said :  This  was  an  action  for  an  injury  sustained 
by  the  plaintiff  while  in  the  service  of  the  defendant,  who  was  a  cotton- 
spinner,  and  whose  machinery  ought  to  have  been  protected,  but  was 
not,  in  consequence  of  which  the  plaintiff  sustained  the  injury.  The 
facts  of  the  case  are,  shortly,  these:  When  the  plaintiff  entered  into 
the  defendant's  service,  the  machinery  was  protected  by  an  iron  guard ; 
but,  after  he  had  been  some  months  in  the  service,  the  guard  was  broken, 
either  by  accident  or  decay,  and  the  machine  remained  unprotected. 
The  plaintiff  complained  of  it  more  than  once,  and  was  told  that  the 
guard  should  be  restored.  This  was  not  done ;  and  whilst  the  plaintiff, 
in  the  course  of  his  duty,  was  oiling  the  machinery,  he  sustained  the 
injury  for  which  the  action  was  brought. 

At  the  trial  before  my  brother  Wilde,  a  verdict  was  found  for  the 
plaintiff,  and  leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit  on  the  grounds  submitted  by  his  counsel.  Two  points  were 
'made,  —  one  a  matter  of  fact,  the  other  of  law.  First,  it  was  said  that 
the  plaintiff  had  caused  the  injury  by  his  own  negligence ;  but  the  jury 

1  Skipp  V.  The  Eastern  Oonnties  E.  Co.,  9  '  See  Abraham  v.  Reynolds,  6  Hurl.  &  N. 

Excfc.  223;  Assop  v.  Yates,  2  Hurl.  &  N.  768;       143. 
Dynen  v.  Leach,  26  L.  J.  (Exch.)  221 ;  Priest-  s  i  El.  &  El.  385. 

ley  V.  Fowler,  3  Mee.  &  W.  1,  ante,  p.  919.  <  5  Exch.  ;U3. 
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expressly  found  that  the  plaintiff  was  not  guilty  of  negligence,  either 
in  the  manner  in  which  he  oiled  the  machinery,  or  in  remaining  in  the 
defendant's  service  after  the  protection  was  removed  from  it.  There- 
fore the  rule  on  that  giound  fails. 

The  point  of  law  was,  that  the  plaintiff,  having  undertaken  a  danger- 
ous service,  with  knowledge  of  the  danger,  could  not  recover  damages 
in  consequence  of  an  injury  which  ensued  from  the  risk  which  he  had 
voluntarily  undertaken ;  and  the  case  of  Priestley  v.  Fowler  ^  was  relied 
on,  which  was  certainly  a  case  of  the  first  impression,  and  has  given 
rise  to  what  may  almost  be  called  a  new  branch  of  the  law.  We  are 
also  of  opinion  that  on  this  point  the  rule  ought  to  be  discharged. 
Where  machinery  is  required  by  act  of  Parliament  to  be  protected,  so 
as  to  guard  against  danger  to  persons  working  it,  if  a  servant  enters 
into  the  employment  when  the  machinery  is  in  a  state  of  safety,  and 
continues  in  the  service  after  it  has  become  dangerous,  in  consequence 
of  the  jirotection  being  decayed  or  withdrawn,  but  complains  of  the 
want  of  protection,  and  the  master  promises  to  restore  it,  but  fails 
to  do  so,  we  think  he  is  guilty  of  negligence,  and  that  if  any  accident 
occurs  to  the  servant  he  is  responsible.  Many  cases  might  be  put,  in 
which  a  servant  might  reasonably  incur  the  risk,  instead  of  abandoning 
the  service ;  and  if,  during  a  period  when  the  danger  of  the  service  is 
increased  by  the  machinery  becoming  unprotected,  either  by  accident  or 
from  other  cause,  the  servant  complains,  and  the  master  promises  that 
the  protection  shall  be  restored,  it  must  be  considered  that  the  master 
takes  upon  himself  the  responsibility  of  any  accident  that  may  occur 
during  that  period. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  in  this  action,  and  the  rule  to  enter  a  nonsuit  or  grant  a  new 
trial  must  be  discharged. 

Rule  discharged. 

[Tn  the  Court  of  Exchequer  Chamber.] 

The  case  having  been  appealed  to  the  Court  of  Exchequer  Chamber,  — 
T.  Jones  argued  for  the  defendant  (the  appellant).  —  Both  upon 
principle  and  authority,  the  plaintiff  is  not  entitled  to  recover,  for  he 
voluntarily  undertook  a  dangerous  service,  with  full  knowledge  of  the* 
danger,  and  in  consideration  of  wages  adequate  to  the  risk.  Negligence 
does  not  affect  the  question,  because  danger  is  the  essence  of  the 
vocation.  [Cockbdkn,  C.  J.  — The  plaintiff  complained  of  the  danger- 
ous state  of  the  machinery,  and  was  told  that  it  should  be  rectified. 

^  3  Mec.  &  TV.  1,  ante,  p.  919. 
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Nightman,  J. — The  defendant  was  under  a  statutory  obligation  to 
fence  the  machinery,  and,  in  consequence  of  his  not  doing  so,  the  acei- 
■dent  happened.]  The  omission  to  fence  was  not  the  proximate  cause 
•of  the  mischief.  The  Factory  Acts  i  were  not  passed  for  the  benefit 
■of  adults,  but  for  the  benefit  of  women  and  children.  Their  object  is 
'to  protect  those  who  are  unable  to  take  care  of  themselves,  not  persons 
who  voluntarily  expose  themselves  to  danger.  The  7  &  8  Vict.,  c.  15, 
§  21,  only  makes  it  unlawful  not  to  fence  machinery  near  which  children 
or  young  persons  are  liable  to  pass  or  be  employed.  The  question  is, 
whether  a  person  who,  for  adequate  wages,  accepts  a  dangerous  employ- 
ment, with  full  knowledge  of  the  danger,  can  afterwards  sue  his  employer 
for  injury  sustained  in  the  course  of  that  employment.  [Keating,  J., 
'referred  to  Mellors  v.  Shaw.^']  The  finding  of  the  jury  only  amounts 
to  this :  that  the  plaintiff  performed  a  dangerous  occupation  carefully. 
fCocKBURN,  C.  J. — The  danger  arose  from  the  machinery  not  being 
fenced.  There  is  Always  more  or  less  danger  in  descending  or  ascending 
a  mine,  but  it  is  the  duty  of  the  mine-owner  to  take  all  reasonable  pre- 
cautions against  accident.  3]  There  was  no  accession  of  danger  beyond 
that  originally  accepted.  [Cockbuen,  C.  J.  — The  reason  why  no  action 
■will  lie,  under  ordinary  circumstances,  is,  because  the  servant  knows  that 
lie  has  undertaken  a  dangerous  service ;  here,  there  was  extraordinary 
danger,  and  it  was  only  submitted  to  on  a  promise  by  the  master  that  it 
should  be  remedied.]  Priestley  v.  Fowler^  shows,  that  whenever  a  ser- 
vant accepts  a  dangerous  occupation,  he  must  bear  the  risk.  [Cockburn, 
■C.  J.  —  That  is,  whatever  is  fairly  within  the  scope  of  the  occupation, 
including  the  negligence  of  fellow-servants ;  here  it  is  the  negligence  of 
the  master.  Ceompton,  J.  —  It  cannot  be  made  part  of  the  contract 
that  the  master  shall  not  be  liable  for  his  own  negligence.]  The  ques- 
tion is,  what  was  the  actual  bargain  between  the  plaintiff  and  defendant. 
[Btles,  J.  —  While  the  machinery  was  fenced,  was  not  this  the  con- 
tract of  the  plaintiff:  "  I  will  work  with  fenced  machinery."  After  the 
fencing  was  broken,  was  not  the  contract,  "I  will  continue  to  work,  if 
you  will  restore  the  fencing  "  ?]  Negligence  is  only  a  form  of  voluntary 
contribution.  The  ground  upon  which  negligence  is  an  answer  proceeds 
from  the  maxim,  ^^ Volenti  non  fit  injuria."  A  master  is  not  liable 
for  injury  to  his  servant  whilst  using  dangerous  machinery,  simply 
because  the  master  knew  it  was  unsafe,  if  the  servant  had  the  same 

1  7  &  S  Vict.,  c.  16,  and  19  &  20  Vict.,  c.  38.  748 ;  Bartonshill  Coal  Oo.  v.  Beid,  3  Macq.  H. 

2  1  Best  &  S.  437.  L.  Cas.  266. 

'  Paterson  v.  Wallace,  1  Macq.  H.  L.  Cas.  *  3  Mee.  &  W.  1,  anU,  p.  919. 
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means  of  knowledge,  i  In  Roberts  v.  Smith,^  it  was  assumed  that  mere 
knowledge  on  the  part  of  the  master  that  the  scaffold  was  unsafe  would 
not  render  him  liable,  and  the  new  trial  was  granted  on  the  ground 
that  there  was  evidence  of  the  personal  interference  and  negligence  of 
the  master.  The  plaintiff  might  have  refused  to  continue  in  the  defend- 
ant's service  unless  the  machinery  was  fenced,  but,  rather  than  give  up 
his  employment,  he  was  willing  to  incur  the  risk.  In  Senior  v.  ITard,* 
there  was  habitual  negligence  on  the  part  of  the  master,  but  the  prox- 
imate cause  of  the  injury  was  the  pitman's  refusal  to  test  the  rope ; 
here,  the  proximate  cause  was  the  act  of  the  plaintiff  in  putting  his  arm 
on  the  machine.  [Cockburn,  C.  J.  —  He  could  not  perform  his  duty 
without  doing  it.]  Where  the  relation  between  the  parties  does  not 
create  the  duty  the  breach  of  which  is  complained  of,  an  express 
allegation  of  duty  will  not  avail.*  [Cockburn,  C.  J.  —  If,  in  that  case, 
the  plaintiff  had  said  to  the  defendant  that  it  was  dangerous  to  pass 
from  the  dressing-room  to  the  stage  without  the  floor  being  sufllciently 
lighted  and  the  hole  fenced,  and  the  defendant  had  promised  that  it 
should  be  done,  that  would  have  been  a  parallel  case  to  this.  J  In  Assop 
v.  Yates,^  it  was  held  that  the  defendant  was  not  liable,  on  two  grounds : 
first,  because,  after  having  complained  of  the  boarding,  and  knowing  all 
the  circumstances,  he  voluntarily  continued  at  work ;  secondly,  because 
the  part  which  the  defendant  took  in  causing  the  injury  was  too  remote 
to  give  a  cause  of  action  to  the  plaintiff.  In  SMpp  v.  The  Eastern 
Counties  Railway  Company,^  it  was  the  duty  of  the  plaintiff  to  attach 
the  luggage- vans  to  the  locomotive  engine.  The  company's  staff  for 
the  performance  of  this  work  was  not  sufficient,  but  the  plaintiff  con- 
tinued to  work  without  making  any  complaint,  and  it  was  held  that  the 
company  were  not  liable  for  injury  done  to  him.  Although  the  defend- 
ant was  guilty  of  a  breach  of  duty,  the  plaintiff  cannot  recover  if  he 
wilfully,  and  contrary  to  the  command  of  the  defendant,  committed  the 
act  which  was  the  direct  cause  of  the  injury.^  In  Cowley  v.  The  Mayor, 
etc.,  of  Sunderland,^  the  defendants  had  undertaken  a  statutory  duty, 
which  bound  them  to  exercise  ordinary  care  and  diligence  in  providing 
machines  reasonably  safe  for  use.  He  also  referred  to  Coe  v.  Platt,^ 
and  Paterson  v.  Wallace.^^ 

Bliss  {Asplandmth  him),  for  the  plaintiff  (the  respondent). — The 

•  Williams  v.  Clough,  3  Hurl.  &  N.  258.  •  9  Exch.  223. 

=  2  Hud.  &  N.  213.  '  Caswell  v.  Worth,  6  El.  &  Bl.  849. 

3  1  El.  &  El.  385.  «  6  Hurl.  &  N.  565. 
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argument  for  the  defendant  is,  in  substance,  that  the  plaintiff,  knowing 
the  danger,  voluntarily  incurred  it;  and  that  he  was  the  proximate 
cause  of  the  injury.  But,  at  the  time  the  plaintiff  entered  into  the 
service  of  the  defendant,  the  machinery  was  properly  fenced;  and 
therefore  the  contract  was,  on  the  one  hand,  that  the  plaintiff  should 
serve  the  defendant,  and,  on  the  other,  that  the  defendant  should  keep 
the  machinery  properly  fenced.  There  was  no  evidence  that  the  plaintiff 
was  a  weekly  servant.  [Cockbukn,  C.  J.  —  If  so,  at  the  commencement 
of  each  week  he  would  enter  into  a  new  contract,  knowing  that  the 
machinery  was  unfenced.j  The  plaintiff  complained  of  the  dangerous 
state  of  the  machinery,  and  was  promised  that  the  fencing  should  be 
restored.  Senior  v.  Ward  ^  is  an  authority  that  a  complaint  to  st 
manager  is  a  complaint  to  the  master.  The  injury  was  caused  by  the 
negligence  of  the  defendant  in  leaving  dangerous  machinery  unfenced. 
The  plaintiff,  having  continued  in  the  service  upon  the  faith  of  the 
promise  that  the  machinery  should  be  fenced,  had  a  right  to  expect, 
every  time  he  went  to  work,  that  he  should  find  it  fenced.  The 
questions  are:  First,  "Was  there  a  statutory  duty  imposed  on  the 
defendant  to  keep  the  machinery  fenced  ?  Secondly,  Has  there  been  a 
breach  of  that  duty?  Thirdly,  Is  the  defendant  responsible  for  that 
breach  of  duty  ?  Fourthly,  Has  the  plaintiff  been  injured  in  consequence 
of  the  defendant's  breach  of  duty,  without  having  contributed  to  the 
injury  by  his  own  negligence?  The  obligation  to  fence  imposed  by  the 
7  &  8  Vict.,  c.  15,  §  21,  is  not  confined  to  factories  in  which  children 
and  young  persons  are  employed.**  The  19  &  20  Vict.,  c.  38,  has  not 
altered  the  law  in  that  respect,  but  has  merely  defined  the  machinery  to 
which  the  7  &  8  Vict.,  c.  15,  applies.  There  has  clearly  been  a  breach 
of  the  duty  to  fence ;  then,  is  the  defendant  responsible  for  that  breach 
of  duty?  In  Priestley  v.  Fowler,^  and  Dynen  v.  Leach,*  the  plaintiffs 
entered  into  a  contract  by  which  they  took  upon  themselves  the  risk  of 
the  service.  Here  the  contract  was,  not  that  the  plaintiff  should  take 
upon  himself  the  risk,  but  that  the  defendant  should  keep  the  machinery 
fenced,  or  be  responsible  for  the  consequences  of  his  neglect.  It  is  no 
answer  that  the  plaintiff  voluntarily  undertook  a  dangerous  employment ^ 
because  there  was  nothing  in  the  contract  to  modify  the  duty  or  respon- 
sibility of  the  defendant.  In  an  action  for  damage  occasioned  by  the 
defendant's  negligence,  it  is  a  material  question  whether  or  not  the 
})laintiff  might  have  escaped  the  injury  by  ordinary  care  on  his  part.^ 

1  lEl.  &E1.  385.  *  26  L.  J.  (Exoh.)  221. 

2  Coe  V.  Piatt,  6  Exch.  752.  '  Clayards  v.  Dethick,  12  Q.  B.  439. 
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Here,  the  jury  have  found  that  there  was  no  negligence  on  the  part  of  the 
plaintiff.  Gouch  v.  Steel  ^  shows  that  a  master  is  liable  for  the  breach 
of  a  statutory  duty.  Knowledge  is  only  material  as  an  ingredient 
of  negligence.  Thompson  v.  The  North- Eastern  Railway  Company,^ 
Roberts  v.  Smith,^  Mellors  v.  Shaw,^  and  Ashworth  v.  Stanwix^  are 
authorities  in  favor  of  the  plaintiff.  The  cases  in  which  it  has  been 
held  that  a  master  is  not  responsible  for  injury  done  to  a  servant  by  a 
fellow-servant  are  founded  on  the  nature  of  the  contract,  viz. :  that 
the  servant  shall  undertake  the  ordinary  risks  of  the  service,  including 
that  of  his  fellow-servants.  In  Williams  v.  Clough,^  if  the  defendant 
had  known  of  the  defect  in  the  ladder,  he  would  have  been  liable. 
Senior  v.  Ward  ">  proceeded  on  the  ground  that  the  pitman  was  guilty 
of  negligence.  In  Seymour  v.  Maddox,^  the  plaintiff  knew  that  it  was 
dangerous  to  cross  the  stage  for  want  of  proper  lights,,  but  made  no 
complaint ;  therefore,  either  the  defendant  was  released  from  his  duty, 
or  it  was  modified  by  express  contract,  or  the  plaintiff  was  guilty  of 
negligence. 

T.  Jones  replied. 

Cur.  adv.  vuU. 

The  following  judgment  was  now  delivered:  — 

CocKBDRN,  C.  J. — In  this  case,  I  am  of  opinion  that  the  decision  of 
the  Court  of  Exchequer  should  be  upheld,  though  not  precisely  on  the 
grounds  on  which  that  decision  appears  to  have  proceeded. 

I  think  the  question  whether  any  liability  in  the  defendant  arises 
under  the  statutes  7  &  8  Vict.,  c.  15,  and  19  &  20  Vict.,  c.  38,  is  open 
to  considerable  doubt,  owing  to  the  plaintiff  being  an  adult. 

It  appears  to  me,  however,  unnecessary  to  decide  this  question ;  being 
clearly  of  opinion  that,  independently  of  any  statutory  duty  or  obliga- 
tion, there  was  negligence  in  the  defendant  in  not  fencing  the  machinery 
on  which  the  plaintiff  was  employed.  And  although  the  declaration  in 
this  action  is  based  on  the  alleged  statutory  duty  of  the  defendant  to 
fence  the  machinery,  the  leave  to  move  was  reserved  on  the  question 
of  negligence,  and  there  is  full  power  to  amend  the  pleadings ;  and  we 
can,  therefore,  so  mould  the  declaration  as  to  make  it  applicable  to  the 
grounds  on  which  we  think  the  case  should  be  decided. 

I  consider  the  doctrine  laid  down  by  the  House  of  Lords,  in  the  case 
of  The  Bartonshill  Coal  Company  v.  Reid,  as  the  law  of  Scotland  with 
reference  to  the  duty  of  a  master,  as  applicable  to  the  law  of  England 

»  S  El.  &  Bl.  402.  6  30  L.  J.  (Q.  B.)  183. 

«  30  L.  J.  (Q.  B.)  67.  0  3  Hurl.  &  N.  268. 

8  2  Hurl.  &  N.  213.  '  1  El.  &  El.  385. 

*  1  Beet  &  S.  437.  s  16  Q.  B.  326. 
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also,  — namely,  that  where  a  servant  is  employed  on  machinery  from  the 
use  of  which  danger  may  arise,  it  is  the  duty  of  the  master  to  take  due 
care,  and  to  use  all  reasonable  means,  to  guard  against  and  prevent 
anj'  defects  from  which  increased  and  unnecessary  danger  may  occur. 
No  doubt,  where  a  servant  enters  on  an  employment  from  its  nature 
necessarily  hazardous,  he  accepts  the  service  subject  to  the  risks  inci- 
dental to  it;  or,  if  he  thinks  proper  to  accept  an  employment  oq 
machinery,  defective  from  its  construction,  or  from  the  want  of  proper 
repair,  and  with  knowledge  of  the  facts  enters  on  the  service,  the  master 
cannot  be  held  liable  for  injury  to  the  servant  within  the  scope  of  the 
danger  which  both  the  contracting  parties  contemplated  as  incidental 
to  the  employment.  The  rule  I  am  laying  down  goes  only  to  this : 
that  the  danger  contemplated  on  entering  into  the  cojitract  shall  not 
be  aggravated  by  any  omission  on  the  part  of  the  master  to  keep  the 
machinery  in  the  condition  in  which,  from  the  terms  of  the  contract  or 
the  nature  of  the  employment,  the  servant  had  a  right  to  expect  that 
it  would  be  kept. 

In  the  present  case,  at  the  time  the  plaintiff  entered  on  the  employ- 
ment, the  machinery  was  properly  fenced ;  on  its  ceasing  to  be  so,  the 
manager  of  the  works,  on  the  remonstrance  of  the  plaintiff,  promised, 
in  the  presence  of  the  defendant,  the  master,  that  the  defect  should  be 
made  good.  It  must  be  taken,  therefore,  that  at  the  time  the  contract 
between  the  plaintiff  and  defendant  was  entered  into,  it  was  contem- 
plated by  the  parties  that  the  machinery  should  be  fenced.  It  follows 
that,  through  the  negligence  of  the  master  in  omitting  to  keep  the 
machinery  fenced,  the  servant  has  been  exposed  to  danger  to  which  he 
ought  not  to  have  been  subjected ;  and,  the  injury  of  which  the  plaintiff 
complains  having  thus  arisen,  the  defendant  is  justly  and  properly  liable. 

It  was,  indeed,  strongly  urged  upon  us,  on  the  part  of  the  defendant^ 
that,  as  the  plaintiff,  upon  becoming  aware  that  the  machinery  was  no 
longer  properly  fenced,  instead  of  refusing  to  go  on,  as  he  might  have 
done,  continued  to  perform  his  service,  with  a  knowledge  of  the  increased 
risk  to  which  he  was  exposed,  he  must  be  taken  to  have  voluntarily 
incurred  the  danger,  and  is,  therefore,  in  the  same  position  as  if  he  had 
originally  accepted  the  service  as  one  to  be  performed  on  unfenced 
machinery.  I  am,  however,  of  opinion  that  there  is  a  sound  distinc- 
tion between  the  case  of  a  servant  who  knowingly  enters  into  a  contract 
to  work  on  defective  machinery,  and  that  of  one  who,  on  a  temporary 
defect  arising,  is  induced  by  the  master,  after  the  defect  has  been 
brouo-ht  to  the  knowledge  of  the  latter,  to  continue  to  perform  his 
service   under  a  promise   that  the  defect  shall  be  remedied.     In  the 
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latter  case,  it  seems  to  me  that  the  servant  by  no  means  waives  his  right 
to  hold  the  master  responsible  for  any  injury  which  may  arise  to  him 
from  the  omission  of  the  master  to  fulfil  his  obligation. 

No  doubt,  a  defect  thus  arising  in  machinery  may  be  such  that  no 
man  of  ordinary  prudence  would  run  the  hazard  of  working  on  it.  If 
a  jury  should  find  that  a  party  complaining  had  materially  contributed 
to  the  injury  by  his  own  rashness,  the  action  could  not  be  maintained, 
inasmuch  as  it  is  well  established  that  a  plaintiff  who  has  materially  con- 
tributed to  his  own  injury  by  his  own  negligence  cannot  recover, 
although  he  may  show  neo-ligence  in  the  opposite  party.  But,  the 
question  whether  the  injury  of  which  a  plaintiff  complains  is  to  be 
ascribed  wholly  to  the  negligence  of  the  defendant,  or  whether  the 
plaintiff  has  had  any  share  in  bringing  it  about,  is  one  wholly  for  the 
jury.  In  the  present  case,  the  jury  have  determined  this  question  in 
favor  of  the  plaintiff,  and  we  are  bound  by  their  decision.  It  is,  indeed, 
put  to  us  that,  notwithstanding  this  finding  of  the  jury,  the  knowledge 
of  the  plaintiff  that  the  machinery  was  unfenced  is,  in  point  of  law, 
sufficient  to  prevent  the  plaintiff  from  recovering.  But  I  am  of  opinion 
that  it  is  only  a  fact  in  the  case,  to  be  taken  into  consideration  by  the 
jury,  with  all  the  other  facts  and  circumstances,  in  determining  the 
question  whether  the  plaintiff  has  himself  helped  to  bring  about  the 
accident  in  respect  of  which  he  seeks  to  charge  the  defendant.  In  this 
sense,  and  in  this  sense  only,  such  knowledge  might  afford  an  answer  to 
the  action.  It  does  not  do  so  in  point  of  law.  And,  in  the  present 
case,  on  the  finding  of  the  jury,  it  does  not  do  so  in  point  of  fact.  I 
am,  therefore,  of  opinion  that  the  Court  of  Exchequer  were  right  in 
refusing  to  disturb  the  verdict  for  the  plaintiff. 

WiGHTMAN,  J. — I  concur  in  the  judgment  of  the  Lobd  Chief  Jus- 
tice, but  not  in  the  reasons  on  which  it  is  founded. 

Crompton,  J.,  said:  I  have  arrived  at  the  same  conclusion.  It 
seems  to  me  that  the  only  question  reserved  to  us  is  whether  the  mere 
knowledge  of  the  plaintiff,  when  he  did  the  act,  of  the  dangerous  state 
of  the  machinery,  is  a  bar  to  his  recovery,  notwithstanding  the  negli- 
gence of  the  defendant.  I  think  it  must  be  taken  to  have  been  found 
by  the  jury  that  there  was  negligence  on  the  part  of  the  defendant,  for 
wliicli  he  is  responsible.  It  is  not  necessary  to  consider  whether  the 
opinion  expressed  by  Parke,  B.,  in  Coe  v.  Platt,^  is  correct,  that  though 
the  principal  object  of  7  &  8  Vict.,  c.  15,  was  the  protection  of  women 
and  children,  yet  that  any  person  might  complain  who  has  sustained  an 
injury  from  machinery  which  ought  to  have  been  fenced,  because  it 

1  6  Exch.  757. 
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must  be  assumed,  upon  the  finding  of  the  jury,  that  there  was  a  cause 
■of  action  arising  from  the  negligence  or  default  of  the  defendant ;  and 
the  question  is,  whether  the  mere  knowledge  of  the  plaintiff  of  the  dan- 
gerous nature  of  the  service  precludes  his  right  of  action.  I  found  my 
Judgment  on  two  propositions,  viz. :  that  there  is  no  defence  under  the 
principle  of  law  laid  down  in  Priestley  v.  Fowler,'^  and  the  plaintiff  has 
not  contributed  to  his  injury  by  his  own  negligence.  Where  a  party 
enters  upon  a  service,  he  must  be  supposed  to  have  contemplated  dan- 
gers arising  within  the  scope  of  his  employment,  including  the  negli- 
gence of  his  fellow-servants  ;  and,  therefore,  for  ordinary  risks  he  cannot 
expect  to  be  indemnified.  Here  we  need  not  consider  what  personal 
knowledge  the  plaintiff  had  of  the  danger,  because  there  was  a  neglect 
•of  duty  on  the  part  of  the  defendant  in  not  keeping  the  machinery 
fenced,  for  which  he  is  responsible.  It  is  said  that  mere  knowledge  is 
XI  defence.  I  cannot  think  so.  The  party  cannot  recover  if  he  has 
contributed  to  the  accident ;  and  I  agree  with  the  observation  of  my 
lord,  that  knowledge  is  only  a  part  of  negligence  ;  and  it  is  still  a  ques- 
tion, whether  there  was  negligence  or  not.  I  am  confirmed  in  that 
view  by  what  Lord  Campbell  said  in  Senior  v.  Ward.^  Upon  these 
grounds,  I  am  of  opinion  that  the  judgment  of  the  court  below  ought  to 
be  affirmed. 

WiLLES,  J.  —  I  agree  with  the  opinion  of  my  brother  Wightman. 

BiXES,  J.  —  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed. 

This  is  a  case  of  very  great  importance,  and  I  am  anxious  that  its 
■decision  should  repose  on  what  seems  to  me  the  true  ground. 

I  do  not  rest  the  right'  of  the  plaintiff  to  recover  on  the  statutable 
obligation  incumbent  on  the  master  to  fence  the  machinery,  nor  yet  on 
the  personal  knowledge  of  the  master  that  the  machinery  was  improp- 
erly left  unfenced,  though  I  do  not  presume  to  intimate  any  disagree- 
ment with  the  Court  of  Exchequer.  But  I  think  the  master  liable  on 
the  broader  ground,  to  wit,  that  the  owner  of  dangerous  machinery  is 
bound  to  exercise  due  care  that  it  is  in  a  safe  and  proper  condition. 

The  case  of  Priestley  v.  Fowler  introduced  a  new  chapter  into  the 
law,  but  that  case  has  since  been  recognized  by  all  the  courts,  including 
the  Court  of  Error  and  the  House  of  Lords  ;  so  that  the  doctrine  there 
laid  down,  with  all  the  consequences  fairly  deducible  from  it,  is  part  of 
the  law  of  the  land.  But  the  principles  laid  down  in  Priestley  v.  Fowler, 
and  all  the  examples  there  given  of  their  application,  relate  to  the  con- 
veniences and  casualties  of  ordinary  or  domestic  life,  and  ought  not  to 

1  3  Mee.  &  W.  1,  ante,  p.  919.  2  1  El.  &  El.  385. 
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be  strained  so  as  to  regulate  the  rights  and  liabilities  arising  from  the 
use  of  dangerous  machinery. 

It  is,  in  most  cases,  impossible  that  a  workman  can  judge  of  the- 
condition  of  a  complex  and  dangerous  machine,  wielding  irresistible- 
mechanical  power ;  and  if  he  could,  he  is  quite  incapable  of  estimating^ 
the  degree  of  risk  involved  in  different  conditions  of  the  machine ;  but 
the  master  may  be  able,  and  generally  is  able,  to  estimate  both.  The 
master,  again,  is  a  volunteer ;  the  workman,  ordinarily,  has  no  choice. 
To  hold  that  the  master  is  responsible  to  his  workmen  for  no  absence 
of  care,  however  flagrant,  seems  to  me  in  the  highest  degree  both  unjust 
and  inconvenient.  On  the  other  hand,  to  hold  that  the  master  warrants- 
the  safety  and  proper  condition  of  the  machine  is  equally  unjust  to  the- 
master,  for  no  degree  of  care  can  insure  perfect  safety ;  and  it  is  equally 
inconvenient  to  the  public,  for  who  would  employ  such  machines  if  he- 
were  an  insurer? 

It  seems  to  me  that  the  true  rule  lies  midway  between  these  extremes, 
and  I  therefore  agree  in  the  conclusion  arrived  at  by  the  Lokd  Chief- 
Justice.  The  master  is  neither,  on  the  one  hand,  at  liberty  to  neglect 
all  care,  nor,  on  the  other,  is  he  to  insure  safety ;  but  he  is  to  use  due- 
and  reasonable  care.  The  degree  and  nature  of  that  care  are  to  be- 
estimated  on  a  consideration  of  the  facts  of  each  particular  case.  I  do- 
not  say  that  the  degree  of  care  is,  in  all  cases,  the  same  as  the  master 
must  observe  towards  strangers. 

This  rule  seems  to  me  the  only  rule  consistent  with  justice  and  public- 
convenience.  But  I  do  not  rest  it  on  those  considerations  alone ;  it. 
reposes  on  very  high  authority.  Lord  Cbanwokth,  in  delivering  the 
judgment  of  the  House  of  Lords  in  The  Bartonshill  Coal  Company  v. 
Beicl,^  states  that,  in  the  case  of  dangerous  machinery,  the  master  is 
bound  to  exercise  due  care.  It  is  true  that  this  was  a  Scotch  case,  but 
in  that  very  case  the  law  of  Scotland  and  the  law  of  England  were  held" 
to  be  the  same  in  this  branch  of  the  law  of  master  and  servant. 

It  may  be  true  that  some  of  the  cases  cited  at  the  bar  are  not  quite 
consistent  with  this  rule,  particularly  those  which  seem  to  make  the- 
personal  misconduct  or  personal  knowledge  of  the  master  a  necessary 
ingredient  in  his  responsibility.  But  we  are  a  court  of  error,  at  liberty 
to  decide  on  principle,  and  fortified  by  higher  authority.  Why  may 
not  the  master  be  guilty  of  negligence  by  his  manager  or  agent,  whose- 
employment  may  be  so  distinct  from  that  of  the  injured  servant  that 
they  cannot,  with  propriety,  be  deemed  fellow-servants?  And  if  a- 
master's  personal  knowledge  of  defects  in  his  machinery  be  necessary- 

I  3  JIacq.  H.  L.  Cas.  266. 
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to  his  liability,  the  more  a  master  neglects  his  business  and  abandons  it 
to  others  the  less  will  he  be  liable. 

It  is  said  that  the  verdict  exempting  the  servant  from  the  charge  of 
negligence  is  inconsistent  with  the  fact  that  he  knew  the  machinery  to 
be  unfenced.  But  knowledge  is  only  an  ingredient  in  negligence.  It 
may  be  that  the  knowledge  of  the  servant  induced  him  to  use  extraordi- 
nary care,  which  care  was  yet  insufficient  to  preserve  him  from  accident. 
Besides,  a  servant  knowing  the  facts  may  be  utterly  ignorant  of  the  risks. 

Lastly,  the  original  contract  of  the  servant  was,  to  work  with  fenced 
machinery ;  and  it  was  his  master,  and  not  he,  that  violated  the  condi- 
tion, and,  in  so  doing,  exercised  a  species  of  compulsion  over  the  servant. 

For  these  reasons,  I  think  the  plaintiff  below  is  entitled  to  our  judg- 
ment. 

Judgment  for  the  plaintiff. 


NOTES. 
I.  Nattire  or  THE  Obligation  ov  the  Mastbb. 

2  1.  General  Rule  as  to  Negligence  of  Fellow-Servant  in  the  same  Com- 
mon Employment.  —  The  maxim  Respondeat  superior,  discussed  in  the  preced- 
ing chapter,  does  not  apply  so  as  to  make  a  master  responsible  for  injuries  inflicted  on 
one  servant  by  the  negligence  of  another  servant  in  the  same  common  employment, 
unless  such  injuries  are  traceable  to  the  personal  negligence  of  the  master.  To  attempt 
an  explanation  of  the  reasons  on  which  this  rule  is  supposed  to  rest,  would  be  an 
unprofitable  task,  for  it  is  a  matter  about  which  the  courts  and  text-writers  are  not 
agreed.  It  will  be  suf&oient  to  state  that  the  courts  have  deemed  it  more  consistent 
with  justice  and  sound  policy  that  the  servant  should  assume  such  risks,  than 
that  the  master  should  be  answerable  for  them.  It  is  therefore  said  that  the  law 
implies  a  contract  on  the  part  of  the  servant,  when  he  enters  into  the  service,  that  he 
will  assume  the  ordinary  risks  which  are  incident  to  the  employment,  among  which  is 
the  risk  of  suffering  hurt  from  the  negligence  of  his  fellow-servants  or  collaborateurs. 
The  rule  itself  is  uniformly  and  thoroughly  settled  in  Great  Britain,  Ireland,  Scotland, 
and  the  United  States,  with  scarcely  any  variations,  except  those  which  are  incident 
to  the  difficulty  of  its  application ;  and  these,  frequently  depending  on  local  statutes, 
will  be  separately  noticed.'  Any  elaboration  of  the  various  terms  in  which  the 
courts  have  expressed  the  rule  would  be  simply  to  multiply  forms  of  expression 
which  have  substantially  the  same  meaning.  We  shall,  therefore,  do  no  more  in  this 
section  than  present,  for  the  convenience  of  the  reader,  the  principal  cases  which 
support  the  rule,  alphabetically,  in  the  order  of  States.'' 

1  Infra,  §  13.  Pat.  Sc.  App.  785;  Conway  v.  Belfast,  etc., 

2  ^Httsft.  — Abraham  v.  Reynolds,  5  Hurl.  B.  Co.,  1.  R.  9  C.  L.  498;  Degg  v.  Midland  R. 
<SfcN.  Ii3;  6  Jur.  (N.  s.)  53;  8  Week.  Rep.  181;  Co.,  1  Hm-1.  &  N.  733;  3  Jur.  (N.  8.)  395;  26 
Bartonshill  Coal  Co.  v.  Reid  &  McGuive,  4  L.  J.  (Exch.)  171;  Gallagher  v.  Piper,  and 
Jur.  (N.  s.)  767;  3  Macq.  H.  L.  Cas.  266;  1  Lovegrove  v.  London,  etc.,  R.  Co.,  16  0.  B. 
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i  2.  Grounds  on  which  the  Master  is  held  liable.  —  The  master  is  liable 
to  the  serviiiit  for  subjecting  him,  through  negligence,  fraud,  or  malice,  to  risks 
greater  than  those  which  lairly  and  properly  belong  to  the  employment  in  which  he 


(N.  s.)  669;  Hall  v.  Johnson,  3  Hurl.  &  Colt. 
589;  11  Jiir.  (N.  s.)  ISO;  34  L.  J.  (Exch.)  222; 
13  Week.  Eep.  4U;  11  L.  T.  (N.  S.)  779;  Hutch- 
inson v.  York,  etc.,  R.  Co.,  5  Exch.  343 ;  6  Eng. 
Rail.  Cas.  580;  14  Jur.  837;  19  L.  J.  (Exch.) 
296;  Howells  ?■.  Landore  Co.,  L.  R.  10  Q.  B. 
62;  44  L.  J.  (Q.  B.)  25;  32  L.  T.  (Ji.  s.)  19;  23 
Week.  Rep.  335;  31  L.  T.  (N.  s.)  433;  Lovell 
V.  Howell,  1  C.  P.  Div.  161;  Morgan  v.  Vale  ol 
Neath  B.  Co.,  L.  R.  1  Q.  B.  149 ;  5  Best  &  S.  736 ; 
35  L.  J.  (Q.  B.)  23;  13  L.  T.  (N.  8.)  564  (affirm- 
ing 5  Best  &  S.  570) ;  10  Jur.  (N.  s.)  1074 ;  33  L. 
J.  (Q.  B.)  260;  13  Week.  Rep.  1031;  Murray 
v.  Currie,  L.  R.  6  C.  P.  24;  40  L.  J.  (C.  P.)  26; 
19  Week.  Rep.  104;  23  L.  T.  (N.  s.)  557 ;  Mur- 
phy V.  Smith,  19  C.  B.  (N.  s.)  361;  12  L.  T. 
(N.  s.)  605;  Ormond  v.  Holland,  El.  BI.  & 
El.  102;  Potter  v.  Faulkner,  1  Best  &  S.  800; 
8  Jur.  (N.  s.)  259;  31  L.  J.  (Q.  B.)  30;  10  Week. 
Rep.  93 ;  5  L.  T.  (N.  s.)  455 ;  Priestley  v.  Fow- 
ler, 3  Mee.  &  W.  1;  Murph.  &  H.  305;  ante,  p. 
919;  Searle  v.  Lindsay,  11  C.  B.  (N.  s.)  429; 
8  Jur.  (N.  s.)  746;  31  L.J.  (C.  P.)  106;  10  Week. 
Rep.  89;  5  L.  T.  (N.  s.)  427;  Senior  v.  Ward, 
1  El.  &  El.  385 ;  5  Jur.  (N.  s.)  172 ;  28  L.  J.  (Q. 
B.)  139;  7  Week.  Rep.  261;  Tarrant  v.  Webb, 
18  C.  B.  796;  25  L.  J.  (C.  P.)  261;  Tunney  v. 
Midland  R.  Co.,  L.  R.  1  C.  P.  291;  12  Jur.  (N. 
S.)  691 ;  Waller  v.  South-Eastern  R.  Co.,  2 
Hurl.  &  Colt.  102;  9  Jur.  (N.  s.)  501;  32  L.  J. 
(Exch.)  205;  11  Week.  Rep.  731;  8  L.  T.  (N. 
8.)  326;  Wiggett  i;.  Eox,  11  Exch  832;  2  Jur. 
(N.  s.)  955;  25  L.  J.  (Exch.)  188;  Wigmore  v. 
Jay,  5  Exch.  .354;  14  Jur.  837;  19  L.  J.  (Exch.) 
300;  Wilson  v.  Merry,  L.  R.  1  So.  ADiv.  App. 
Oas.  326;  Woodley  v.  Metropolitan  R.  Co.,  2 

Exch.    Div.  384.     United   States Jones   v. 

Teager,  2  BiU.  64;  5  Ch.  Leg  JST.  25;  Keilley 
V.  Belcher,  etc.,  Mining  Co.,  3  Sawyer,  500; 
Malone  v.  Western  Trans.  Co.,  6  Biss.  315; 
DiUon  V.  Union  Pacific  B.  Co.,  3  Dill.  319; 
Mills  V.  Orange,  etc.,  R.  Co.,  2  McArthur,  314. 
Alabama.  —  Walker  v.  Boiling,  22  Ala.  294; 
Mobile,  etc.,R.  Co.  v.  Thomas,  42  Ala.  672; 
Alabama,  etc.,  R.  Co.  v.  Waller,  48  Ala.  459; 
Mobae,  etc.,  E.  Co.  v.  Smith,  6  Reporter,  265; 
7  Cent.  L.  J.  212.  California  (under  §  1790 
ol  the  Civil  Code).— Yeomans  v.  Contra 
Costa  Steam  Nav.  Co.,  44  Cal.  71;  II  „'an  v. 
Central  Pacific  R.  Co.,  49  Cal.  128;  McLean 
V.  Blue  Point  Mining  Co.,  51  Cal.  2.55.  Colo- 
rodo.— Summerhays  v.  Kansas  Pacific  R.  Co., 
3  Col.  484;  Colorado,  etc.,  R.  Co.  v.  Ogden, 
3  Col.  499.  Connecticut.  —Burke  v.  Norwich, 
etc.,  R.  Co.,  34  Conn.  476.    Georgia.  —  Shields 


ti.  Yonge,  15  Ga.  349.  (^Contra,  Georgia R.,  etc., 
Co.  t>.  Rhodes, 56  Ga.645).  /Hinois.  — Honner 
V.  Illinois,  etc.,  R.  Co.,  15  111.550;  Illinois, 
etc.,  R.  Co.  V.  Cox,  21  111.  20;  Chicago,  etc., 
R.  Co.  V.  Keele,  47  lU.  108;  Columbus,  etc., 
R.  Co.  V.  Troesch,  68  lU.  545;  Toledo,  etc.,  R. 
Co.  V.  Durkin,  76  111.  395;  Chicago,  etc.,  R. 
Co.  V.  Rusch,  84  111.  570;  Harms  v.  Sullivan, 
1  Bradw.  251;  Fairbank  ti.  Haentzsche,  73 
111.  236.  Indiana. — Madison,  etc.,  R.  Co.  v. 
Bacon,  6  Ind.  205;  Wilson  v.  Madison,  etc., 
R.  Co.,  18  Ind.  226 ;  Thayer  v.  St.  Louis,  etc., 
R.  Co.,  22  Ind.  26;  Ohio,  etc.,  R.  Co.  v.  Ham- 
mersley,  28  Ind.  371;  Columbus,  etc.,R.  Co. 
V.  Arnold,  31  Ind.  174;  Sullivan  v.  Toledo, 
etc.,  R.  Co.,  58  Ind.  26.  Kansas.  — Hovr  v. 
Kansas,  etc.,  E.  Co.,  8  Kan.  642.  Kentucky.— 
Louisville,  etc.,  R.  Co.  i>.  Caven's  Adminis- 
trator, 9  Bush,  659.  Louisiana.  —  Hubgh  v. 
New  Orleans,  etc.,  R.  Co.,  6  La.  An.  495. 
Compare  Camp  v.  Church  Wardens,  7  La. 
An.  321.  Maine.  —  Carle  v.  Bangor,  etc.,  B. 
Co.,  43  Me.  269;  Beaulieu  v.  Portland  R.  Co., 
48  Me.  291.  Maryland.  —  O'ConneU  v.  Balti- 
more, etc.,  R.  Co.,  20  Md.  212;  Schauck  v. 
Northern  Central  R.  Co.,  26  Md.  462;  Cum- 
berland, etc.,  R.  Co.  V.  Scally,  27  Md.  589; 
Wonder  v.  Baltimore,  etc.,  R.  Co.,  32  Md.  411; 
Hanrathy  v.  Northern  Central  R.  Co.,  46  Md. 
280;  5  Reporter,  698.  Massach!usetts.—Ta.r- 
well  V.  Boston,  etc.,  R.  Co.,  ante,  p.  924;  King 
V.  Boston,  etc.,  R.  Co.,  9  Cush.  112;  Seaver 
V.  Boston,  etc.,  R.  Co.,  14  Gray,  466;  Gilman 
V.  Eastern  R.  Co.,  10  Allen,  233;  13  Allen, 
433 ;  Johnson  v.  Boston ,  118  Mass.  114 ;  O'Con- 
nor V.  Roberts,  120  Mass.  227;  Wood  v.  New 
Bedford  Coal  Co.,  121  Mass.  262;  Zeigler  v. 
Day,  123  Mass.  162 ;  Smith  v.  Lowell  Man.  Co., 
124 Mass.  114 ;  Huddleston  v.  Lowell  Machine- 
Shop,  106  Mass.  282;  Felch  v.  Allen,  98  Mass. 
572.  Michigan. — Marquette,  etc.,  R.  Co.  v. 
Taft,  28Mich.  289;  Michigan,  etc.,  R.  Co.  v. 
Dolan,  32  Mich.  510;  Chicago,  etc.,  E.  Co.  v. 
Bayfield,  37  Mich.  205.  Minnesota.  — Yoater 
Ti.  Minnesota  R.  Co.,  14  Minn.  360.  Missis- 
sippi.—  Howd  V.  Mississippi,  etc.,  R.  Co.,  50 
Miss.  178;  Memphis,  etc.,  R.  Co.  v.  Thomas, 
51  Miss.  639.  il/issouri.  —  McDermott  r.  Pa- 
cific E.  Co.,  30  Mo.  115 ;  Rohback  v.  Pacific  R. 
R.,  43  Mo.  187;  Gibson  v.  Pacific  E.  E.,  ante, 
p.  944;  Brothers  v.  Cartter,  52  Mo.  372; 
McGowan  v.  St.  Louis,  etc.,  R.  Co.,  61  Mo. 
528;  Lee  v.  Detroit  Bridge  Works,  62  Mo. 
565;  Whalen  v.  Centenary  Church,  62  Mo. 
327;  Marshall  v.  Schricker,  63  Mo.  308;  Dau- 
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is  engaged.  The  contract  which  the  law  implies  between  the  master  and  the  servant 
being,  as  just  stated,  that  the  servant  will  assume  the  ordinary  risks  of  his  employ- 
ment, if  the  master  subjects  him,  without  his  knowledge  or  consent,  express  or 
implied,  to  risks  beyond  these,  and  he  is  thereby  injured,  the  master  must  pay  the 
resulting  damages.  The  negligence  for  which  the  master  is  liable  to  the  servant  is 
generally  classified  under  three  heads :  — 

1.  Negligence  in  subjecting  the  servant  to  the  risk  of  injury  from  defective  or 
unsafe  machinery,  buildings,  premises,  or  appliances. 

2.  Negligence  in  subjecting  him  to  the  risk  of  injury  from  unskilful,  drunken, 
habitually  negligent,  or  otherwise  unfit  fellow-servants. 

3.  Negligence  where  the  master,  or  his  vice-principal,  personally  interferes,  and 
either  does  or  commands  the  doing  of  the  act  which  caused  the  injury. 

In  the  first  two  cases,  the  unfitness  of  the  building,  premises,  machine,  appliance, 
or  fellow-servant  must  have  been  known  to  the  master,  or  must  have  been  such  as, 
with  reasonable  diligence  and  attention  to  his  business,  he  ought  to  have  known. 
It  must  also  have  been  unknown  to  the  servant,  or  such  as  >^  reasonable  exercise 
of  skill  and  diligence  in  his  department  of  service  would  not  have  discovered  to 
him.i    If  the  master  has  not  been  personally  negligent  in  any  of  these  particulars,  and 


bert  V.  Pickel,  4  Mo.  App.  591.  New  Jersey.— 
Harrison  v.  Central  E.  Co.,  31  N.  J.  L.  293; 
McAndrewa  v.  Burncs,  39  N.  J.  L.  118.  Nenn 
York.  —  Keegan  v.  Western  E.  Co.,  8  N.  Y. 
175;  Eoss  y.  New  York,  etc.,  E.  Co.,  5  Hun, 
488;  Brown  v.  Maxwell,  6  Hill,  593;  Cruty  v. 
Erie  E.  Co.,  3  Thomp.  &  C.  244;  Coon  v. 
Syracuse,  etc.,  E.  Co.,  5  N.  Y.  492;  6  Barb. 
231 ;  Karl  v.  Maillard,  3  Bosw.  591 ;  Boldt  v. 
New  York,  etc.,  R.  Co.,  18  N.  Y.  432;  Hofnagle 
V.  New  York,  etc.,  E.  Co.,  55  N.  Y.  608;  1 
Thomp.  &  C.  346 ;  Sammon  v.  New  York,  etc., 
E.  Co.,  62  N.  Y.  251 ;  «.  c,  49  How.  Pr.  348;  6 
Jones  &,  Sp.  414;  Faulkner  v.  Erie  B.  Co.,  49 
Barb.  324;  Tinney  «.  Boston,  etc.,  E.  Co.,  62 
Barb.  218  (affirmed,  52  N.  Y.  632) ;  Anderson 
».  New  Jersey  Steamboat  Co.,  7  Eobt.  611; 
DeGraff  v.  New  York,  etc.,  R.  Co.,  3  N.  Y. 
S.  C.  (T.  &  C.)  255  (reversed,  19  Alb.  L.  J.  134). 
North  Carolina.  —  Ponton  v.  Wilmington, 
etc.,  E.  Co.,  6  Jones  L.  246;  Hardy  v.  Caro- 
lina, etc.,  E.  Co.,  76  N.  C.  5.  South  Caro- 
lina.—1&avia,Y  V.  South  Carolina  E.  Co.,  1 
McMuU.  385.  Oftio.  —  Cleveland,  etc.,  E.  Co. 
i).  Keary,  3  Ohio  St.  201;  Whaalen  v.  Mad 
River  R.  Co.,  8  Ohio  St.  249;  Ohio  &  Mis- 
sissippi R.  Co.  V.  Collarn,  8  Cent.  L.  J.  12; 
7  Reporter,  143.  Pennsylvania. — Ryan  v. 
Cpmberiand  R.  Co.,  23  Pa.  St.  384;  Mitchell 
V.  Pennsylvania  E.  Co.,  1  Am.  L.  Reg.  717; 
Strange  v.  McCormick,  1  Phila.  156;  Cald- 
well V.  Brown,  53  Pa.  St.  453;  Weger  v. 
Pennsylvania  R.  Co.,  55  Pa.  St.  480;  O'Don- 
nell  V.  Allegheny,  etc.,  E.  Co.,  59  Pa.  St.  239; 
Ardesoo  Oil  Co.  v.  Gilson,  63  Pa..St.  146;  Le- 
high VaUey  Coal  Co.  v.  Jones,  86  Pa.  St.  432. 
Tennessee. —Fox  a.  Sandford,  4  Sneed,  36; 


Wasliburn  v.  Nashville,  etc.,  E.  Co.,  3  Head, 
638.  (Contra,  Haynes  v.  East  Tennessee, 
etc.,  E.  Co.,  3  Coldw.  222.)  Texas.—Vrice  v. 
Houston,  etc.,  E.  Co.,  46  Texas,  535;  Robin- 
son u.  Houston,  etc.,  E.  Co.,  46  Texas,  540. 
Vermont.  —  Hard  v.  Vermont,  etc.,  R.  Co.,  32 
Vt.  472.  Wisconsin. — Mosely  v.  Chamber- 
lain, 18  Wis.  700;  Cooper  v.  Milwaukee,  etc., 
R.  Co.,  23  Wis.  668;  Brabbits  v.  Chicago,  etc., 
R.  Co.,  38  Wis.  289.  (These  cases  overrule 
Chamberlain  v.  Milwaukee,  etc.,  R.  Co.,  U 
Wis.  238.) 

1  Walsh  V.  Peet  Valve  Co.,  110  Mass.  23; 
Cayzer  v.  Taylor,  10  Gray,  274;  Coombs  v. 
New  Bedford  Cordage  Co.,  102  Mass.  572; 
Schr.  Norway  v.  Jensen,  52  111.  373;  Hay- 
den  V.  Smithville  Man.  Co.,  29  Conn.  548; 
Morris  v.  Gleason,  1  Bradw.  510;  Indian- 
apolis, etc.,  R.  Co.  V.  Love,  10  Ind.  554; 
Ohio,  etc.,  R.  Co.  v.  Hammersley,  28  Ind. 
371;  McGatrick  v.  Wason,  4  Ohio  St.  566; 
Sullivan  v.  Louisville  Bridge  Co.,  9  Bush,  81, 
89;  Nolan  v.  Shickle,  3  Mo.  App.  300;  Cum- 
mings  V.  Collins,  61  Mo.  520;  International, 
etc.,  R.  Co.  V.  Doyle,  49  Texas,  190;  Hous- 
ton, etc.,  R.  Co.  V.  Oram,  49  Texas,  341; 
Ogden  «.  Eummene,  3  Post.  &  Fin.  751; 
Williams  v.  Clough,  3  Hurl.  &  N.  258 ;  Sey- 
mour V.  Maddox,  16  Q.  B.  326;  Priestley  v. 
Fowler,  ante,  p.  919 ;  and  many  other  cases. 
In  a  much-cited  case  in  Alabama,  Mr.  Jus- 
tice Goldthwaith,  in  giving  the  judgment 
of  the  court,  said :  "  We  entertain  no  doubt 
that,  in  ordinary  cases,  where  a  workman  is 
employed  to  do  a  dangerous  job,  or  to  work 
in  a  service  of  peril,  if  the  danger  belongs 
to  the  work  which  he  undertakes,  or  the  ser- 
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hurt  nevertheless  happens  to  the  servant,  the  master  will  not  be  answerable  in 
damages  therefor;  but  the  servant's  misfortune  will,  accordingly  as  the  facts  appear, 
either  be  ascribed  to  his  own  negligence,  or  ranked  in  the  category  of  accidents,  the 
risk  of  which,  by  his  contract  of  service,  he  is  deemed  voluntarily  to  have  assumed.' 
These  three  elements  of  negligence  in  the  master  will  be  separately  discussed. 

^  3.  (1.)  Negligence  of  the  Master  in  subjecting  the  Servant  to  the  Risk 
of  Injury  from  defective  Buildings,  Machinery,  etc.  —  Subject  to  qualifica- 
tions hereafter  stated,  a  master  is  bound  to  take  ordinary  and  reasonable  care  not  to 
subject  his  servant  to  unreasonable  or  extraordinary  dangers  by  sending  him  to  work 


vice  in  which  he  engages,  he  will  be  held  to 
all  the  rislcs  which  belong  either  to  the  one 
or  the  other;  but  where  there  is  no  danger 
in  the  work  or  service  by  itself,  and  the  peril 
grows  out  of  extrinsic  causes,  or  circum- 
stances which  cannot  be  discovered  by  the 
use  of  ordinary  precaution  and  prudence,  the 
employer  would  be  answerable,  precisely 
as  a  third  person,  if  the  injury  or  loss  was 
occasioned  by  his  neglect  or  want  of  care. 
In  such  a  case,  the  injury  would  be  outside 
of  the  employment,  and  the  employer  would, 
as  to  such  injury,  be  in  fact  a  third  person, 
and  fall  within  the  same  rule  as  to  respon- 
sibility. We  are  clear,  also,  that,  without 
reference  to  the  fact  whether  the  injury  or 
loss  was  occasioned  by  the  carelessness  or 
neglect  of  the  employer  in  not  using  due 
care  in  relation  to  the  cause  of  the  danger 
(as  in  allowing  the  walls  or  roof  of  a  build- 
ing to  remain  for  an  unreasonable  length  of 
time  in  a  condition  hazardous  to  the  safety 
of  others),  if  he  employs  a  workman  in  a 
service  which  is  apparently  safe,  but  which 
becomes  hazardous  from  causes  discon- 
nected with  the  service,  and  not  discover- 
able by  the  exercise  of  ordinary  prudence, 
he  would  be  bound,  upon  the  strongest 
principles  of  morality  and  good  faith,  to 
disclose  to  those  wliom  he  has  employed 
the  dangers  to  which  they  were  exposing 
themselves,  if  those  dangers  were  known  to 
him;  and  the  failure  to  make  this  disclosure 
under  such  circumstances  would  be  a  breach 
of  duty,  for  wliich  the  employer  would  be 
held  responsible  if,  while  engaged  in  the 
work,  the  workman  sustained  an  injury. 
These  views  are  based  upon  legal  principles 
familiar  to  all."  PeiTy  v.  Marsh,  35  Ala.  659, 
667.  "In  an  examination  of  many  authorities 
on  this  subject,"  said  Pryor,  J.,  "we  have 
found  no  case  where  the  employer,  either 
from  his  own  neglect  or  that  of  his  agent, 
was  held  liable  when  the  party  using  the 
material  furnished  him,  and  receiving  an 
injury  therefrom,  knew,  before  the  injury 
was  received,  as  much  about  the  material 


nsed,  and  its  defectiveness,  as  the  party 
furnishing  it.  In  the  case  of  Williams  v. 
Clough,  3  Hurl.  &  N.  258,  referred  to  by 
the  elementary  writers  on  this  subject,  the 
declaration  would  have  been  bad  without  an 
allegation  of  the  want  of  knowledge  on  the 
part  of  the  plaintiff  as  to  the  defect  in  the 
ladder ;  and  thereiore  it  was  alleged  '  that 
the  defendant  was  possessed  of  a  ladder 
unsafe  for  use,  and,  knowing  this  fact,  in- 
duced the  plaintiff,  who  was  in  his  employ, 
to  carry  corn  up  the  ladder,  and  by  reason 
of  the  defect  therein,  the  same  being  un- 
hnovm  to  the  plaintiff,  he  fell  and  was  in- 
jured.' It  was  held  that  the  plaintiff  could 
recover;  but  we  can  well  see  how  the  action 
could  have  been  defeated  by  proof,  upon  the 
proper  issue  made,  that  the  plaintiff  knew 
of  the  defect  in  the  ladder  as  well  as  the 
defendant,  and  with  that  knowledge  assumed 
the  risks."  Sullivan  v.  Louisville  Bridge  Co., 
9  Bush,  81,  89. 

1  Ormond  v.  Holland,  El.  Bl.  &  El.  102; 
Hayden  v.  Smithville  Man.  Co.,  29  Conn.  649; 
Gibson  v.  Erie  K.  Co.,  63  N.  T.«:9;  5  Hun,  31; 
Morris  v.  Gleason,  1  Bradw.  510;  Wonder  v. 
Baltimore,  etc.E.  Co.,  32  Md.  411;  Summer- 
sell  V.  Fish,  117  Mass.  312;  Tinney  v.  Boston, 
etc.,  E.  Co.,  62  Barb.  218  {affirmed,  52  N.  T. 
632) ;  Columbus,  etc.,  E.  Co.  v.  Arnold,  31 
Ind.  174;  Malone  v.  Western  Trans.  Co.,  5 
Biss.  315 ;  Kielley  v.  Belcher,  etc.,  Mining  Co., 
3  Sawyer,  437;  Warner  v.  Erie  E.  Co.,  39  N. 
T.  468;  49  Barb.  558;  Hanrathy  v.  Northern 
Central  E.  Co.,  46  Md.  280;  Gibson  v.  Pacific 
E.  E.,  areJe,  p.  944;  Hubgh  v.  New  Orleans, 
ett!.,  E.  Co.,  6  La.  An.  495;  O'Donnell  v. 
Allegheny  Valley  E.  Co.,  59  Pa.  St.  239 ;  Moss 
V.  Pacific  E.  E.,  ante,  p.  951;  Gilman  v.  East- 
em  E.  Co.,  10  Allen,  233;  13  Allen,  433; 
Eohback  v.  Pacific  E.  E.,  43  Mo.  187;  Michi- 
gan, etc.,  E.  Co.  V.  Dolan,  33  Mich.  510 ;  Felch 
J).  Allen,  98  Mass.  572;  Ladd  v.  New  Bedford 
E.  Co.,  119  Mass.  412;  Moss  v.  Johnson,  22 
111.  633;  Nolan  „.  Shickle,  3  Mo.  App.  300; 
Indianapolis,  etc.,  E.  Co.  v.  Love,  10  Ind.  554. 
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in  dangerous  buildings,  on  dangerous  premises,  or  with  dangerous  tools,  machinery, 
or  appliances.  If  the  master  has  failed  in  his  duty  in  this  respect,  and  the  servant 
has,  in  consequence  of  such  failure,  been  injured,  without  fault  on  his  part,  and 
■without  having  voluntarily  assumed  the  risk  of  the  consequences  of  the  master's 
negligence,  with  full  knowledge,  or  competent  means  of  knowledge,  of  the  danger, 
he  may  recover  damages  of  the  master.' 


>  The  lollowing  cases,  as  well  as  most  ol 
those  previously  cited,  sustain  the  text: 
British.  —  Paterson  v.  Wallace,  1  Macq.  H.  L. 
Cas.  748 ;  1  Pat.  Sc.  App.  389 ;  Holmes  v.  Clarke, 
6  Hurl.  &  N.  349  (affirmed  in  Exchequer 
Chamber,  gub  nom.  Clarke  v.  Holmes,  ante, 
p.  953;  Marshall  v.  Stewart,  3  Macq.  H.  L. 
Cas.  30 ;  s.  c,  1  Pat.  So.  App.  447 ;  33  Eng. 
Law  &  Eq.  1;  Griffiths  v.  (iidlow,  3  Hurl. 
&  N.  648.  Compare  Fowler  o.  Locke,  41 
L.  J.  (C.  P.)  99.  United  5te«e«.  — Jones  v. 
Yeager,  2  Dill.  64;  6  Oh.  Leg.  N.  25;  Dillon 
V.  Union  Paotftc  R.  Co.,  3  DiU.  319.  Cali- 
fornia. SaMo-wex  V.  Henley,  6  Cal.  209. 
Connecticwt.  —  Hayden  v.  Smithville  Man. 
Co.,  29  Conn.  549.  i(M»ot«.— Chicago,  etc., 
E.  Co.  V.  Swett,  45  111.  197;  Illinois,  etc.,  E. 
Co.  i>.  Welch,  62  111.  183;  Schr.  Norway  v. 
Jensen,  52  111.  373;  Chicago,  etc.,  R.  Co.  v. 
Jackson,  55  111.  492;  Toledo,  etc.,  E.  Co.  v. 
Oonroy,  68  111.  660;  8.  a.,  61  111.  162;  Chicago, 
etc.,  R.  Co.  V.  Taylor,  69  111.  461;  Perry  v. 
Eicketts,  65  III.  234;  Illinois,  etc.,  E.  Co. 
V.  Patterson,  69  111.  650;  Toledo,  etc.,  E. 
Co.  !>.  Fredericks,  71  IB.  294;  Fairbank  v. 
Haentzsohe,  73  lU.  236;  Indianapolis,  etc., 
E.  Co.  V.  Flanigan,  77  111.  365 ;  Toledo,  etc., 
E.  Co.  o.  Asbnry,  84  111.  429;  17  Alb.  L.  J.  91. 
Indiana.  —  Indianapolis,  etc.,  E.  Co. ».  Love, 
10  Ind.  554;  Thayer  v.  St.  Louis,  etc.,  E.  Co., 
22  Ind.  26 ;  Columbus,  etc.,  R.  Co.  r.  Arnold, 
31  Ind.  174;  St.  Louis,  etc.,  R.  Co.  v.  Valirins, 
66  Ind.  612.  /oico.  —  Greenleal  v.  Illinoie, 
etc. ,  R.  Co. ,  29  Iowa,  14 ;  Muldo wney  v.  Illinois 
Central  R.  Co.,  39  Iowa,  615.  Kentucky.— 
Sullivan  v.  Louisville  B.  Co.,  9  Bush,  81; 
Quaid  V.  Cornwall,  13  Bush,  601;  s.  c,  6 
Reporter,  693.  Jlfaine.— Buzzell  v.  Laoonia 
Man.  Co.,  48  Me.  113 ;  Lawler  v.  Androscoggin, 
etc.,  R.  Co.,  62  Me.  463;  Shanny  v.  Andros- 
coggin MiUs,  66  Me.  420.  J/arj/Zoni/. —Cum- 
berland, etc.,  R.  Co.  V.  The  State,  44  Md. 
283;  Cumberland,  etc.,  R.  Co.  v.  The  State, 
use  ol  Hogan,  45  Md.  229.  Massachusetts.  — 
Cayzer  v.  Taylor,  10  Gray,  274;  Snow  v. 
Housatonio  R.  Co.,  8  Allen,  441;  Hackett  v. 
Middlesex  Man.  Co.,  101  Mass.  101;  Hud- 
dleston  v.  LoweU  Machine  Co.,  106  Mass. 
282;  Walsh  v.  Peet  Valve  Co.,  110  Mass.  23; 
Summersell  v.  Fish,  117  Mass.  313;  Arkerson 


V.  Denison,  117  Mass.  407.  Michigan.  —  Port 
Wayne,  etc.,  R.  Co.  v.  Gildersleeve,  33  Mich. 
134;  Botslord  v.  Michigan,  etc.,  E.  Co.,  33 
Mich.  256.  Minnesota. —L,e  Claire  v.  First 
Division,  etc.,  R.  Co.,  20  Minn.  9.  Missouri.  — 
Gibson  v.  Pacific  R.  R.,  ante,  p.  944;  Devitt  v. 
Pacific  R.  R.,  50  Mo.  302;  Lewis  v.  St.  Louis, 
etc.,  R.  Co.,  59  Mo.  495;  Porter  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  160;  Conroy  v.  Vulcan 
Iron- Works,  62  Mo.  35 ;  Keegan  v.  Kavanagh, 
62  Mo.  230;  Dale  v.  St.  Louis,  etc.,  R,  Co.,  63 
Mo.  456;  Nolan  v.  Shickle,  3  Mo.  App.  300; 
Stoddard  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 
514 ;  s.  c,  5  Reporter,  177.  New  Hampshire.  — 
Fifield  V.  Northern  R.  R.,  42  N.  H.  225.  New 
Jersey.  —  Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L. 
151.  New  ror*.  — Plank  v.  New  York,  etc., 
E.  Co.,  1  N.  Y.  S.  0.  (T.  &  C.)  319  (affirmed, 
60  N.  Y.  607) ;  Keegan  v.  Western  R.  Co.,  8  N. 
Y.  175;  Ryan  v.  Fowler,  24  N.  Y.  410;  Laning 
V.  New  York,  etc.,  R.  Co.,  ante,  p.  932;  Booth 
».  Boston,  etc.,  R.  Co.,  67  N.  Y.  593;  McMil- 
lan V.  Saratoga,  etc.,  E.  Co.,  20  Barb.  449; 
Wright  V.  New  York,  etc.,  E.  Co.,  28  Barb. 
80;  25  N.  Y.  46;  Connolly  v.  Poillon,  41  Barb. 
366;  Spelman  v.  Fisher  Iron  Co.,  56  Barb. 
151.  North  Carolina.— Buidj  v.  Carolina, 
etc.,  R.  Co.,  76  N.  C.  6.  Oftio.  — Mad  River, 
etc.,  R.  Co.  V.  Barber,  5  Ohio  St.  541;  Co- 
lumbus, etc.,  R.  Co.  0.  Webb,  12  Ohio  St.  475; 
McGatriok  v.  Wason,  4  Ohio  St.  566.  Penr^- 
jyionraa. — O'Donnell  v.  Allegheny  VaUey  R. 
Co.,  59  Pa.  St.  239 ;  Johnson  v.  Brnner,  61  Pa. 
St.  68  (reversing  6  Phila.  654) ;  Patterson  v. 
Pittsburgh,  eto.,R.  Co.,  76  Pa.  St.  389;  Mullan 
V.  Philadelphia,  etc.,  R.  Co.,  78  Pa.  St.  25; 
Strange  v.  McCormick,  I  Phila.  156.  South 
Carolina.  —  Brickman  v.  South  Carolina  R. 
Co.,  8  So.  Car.  173.  Tennessee— Nashville, 
etc.,  R.  Co.  V.  Elliott,  1  Coldw.  611 ;  NashviUe, 
etc.,  R.  Co.  V.  Jones,  9  Heisk.  27.  Texas.  — 
Houston,  etc.,  R.  Co.  v.  Dunham,  49  Texas, 
181;  International  E.  Co.  v.  Doyle,  49  Texas, 
190;  ».  li.,  5  Eeporter,  631;  Houston,  etc., 
E.  Co.  V.  Oram,  49  Texas,  341.  Vermont.— 
Noyes  v.  Smith,  29  Vt.  69.  Wisconsin. — 
Wedgewood  v.  Chicago,  etc.,  R.  Co.,  41  Wis. 
478 ;  44  Wis.  44 ;  «.  c,  18  Alb.  L.  J.  137 ;  Dorsey 
V.  Phillips,  etc.,  Co.,  42  Wis.  583. 
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J  4.  (2.)  Negligence  of  the  Master  In  subjecting  the  Servant  to  the  Risk 
of  Injury  from  unfit  FellOMV-Servant.  —  If  the  master  has  failed  to  exercise 
ordinary  or  reasonable  care  in  the  selection  of  his  servants,  in  consequence  of  which 
he  has  in  his  employ  a  servant  who,  by  reason  of  habitual  drunkenness,  negligence 
or  other  vicious  habits,  or  by  reason  of  want  of  the  requisite  skill  to  discharge  the 
duties  which  he  is  employed  to  perform,  or  for  any  other  cause,  is  unfit  for  the 
service  in  which  he  is  engaged,  and  if,  in  consequence  of  such  unfitness,  an  injury 
happens  to  another  servant,  the  master  must  answer  for  the  damages  suffered  by  such 
servant.^ 


^  5.  (3.)  Direct  Negligence  of  the  Master  or  his  Vice-Principal  in  his  Per- 
sonal Conduct  of  the  Work.  — If  an  injury  to  the  servant  is  owing  to  the  direct 
negligence  of  the  master,  — as,  where  he  is  personally  present,  superintending  the  work 
and  giving  orders, — the  master  is  answerable  for  the  damages  to  the  same  extent  as 
though  the  relation  of  master  and  servant  did  not  exist  The  master,  although 
engaged  at  a  common  labor  with  the  servant,  does  not  become  a  fellow-servant 
within  the  meaning  of  the  rule  given  in  J  1>  and  his  servant  does  not  impliedly 
undertake  to  assume  the  risk  of  injury  from  his  negligence  when  so  acting.*    This 


1  British.—  Senior  v.  Ward,  1  El.  &  El.  385 ; 
B  Jur.  (N.  s.)  173 ;  28  L.  J.  (Q.  B.)  139 ;  7  Week. 
Kep.  261;  Tarrant  v.  Webb,  18  C.  B.  796;  25 
L.  J.  (C.  P.)  261.  ^ioftamo.— Walker  v.  Boi- 
ling, 22  Ala.  294.  California.  — TscyloT  v. 
Western  Pacific  E.  Co.,  45  Cal.  323.  Illi- 
nois.—  Illinois,  etc.,  R.  Co.  v,  Jewell,  46  111, 
99;  Chicago,  etc.,  R.  Co.  o.  SuUivan,  63  111. 
293.  IndiaTia.  —  Thayer  v.  St.  Louis,  etc.,  R. 
Co.,  22  Ind.  26;  Chicago,  etc.,  R,  Co.  v.  Har- 
ney, 28  Ind.  28.  Iowa.  — Conch  v.  Watson 
Coal  Co.,  46  Iowa,  17.  JTansos.  —  Kansas, 
etc.,  R.  Co.  V.  Salmon,  14  Kan.  512;  s.  c,  11 
Kan.  83;  Chicago,  etc.,  R.  Co.  v.  Doyle,  18 
Kan.  58;  Union  Pacific  R.  Co.  </.  Young,  19 
Kan.  488.  Massachusetts.  —  Cayzer  v.  Taylor, 
10  Gray,  274;  Gilman  v.  Eastern  R.  Co.,  10 
Allen, 233;  13  Allen, 433.  Maryland.  —  Cum- 
berlaod,  etc.,  K.  Co.  u.  The  State,  44  Md. 
283.  Missouri. — Harper  ii.  Indianapolis,  etc., 
E.  Co.,  47  Mo.  567;  Moss  v.  Pacific  E.  R., 
ante,  p.  951;  Connor  ii.  Chicago,  etc.,  E.  Co., 
59  Mo.  285.  New  York.  —  Laning  v.  New  York, 
etc.,  R.  Co.,  49  N.  Y.  521,  ante,  p.  932  (qualifying 
Wright  ».  New  York,  etc. ,  R.  Co. ,  25  N.  Y.  562, 
which  reversed  28  Barb.  80) ;  Sizer  v.  Syra- 
cuse, etc.,  R.  Co.,  7  Lans.  67;  Chapman  v. 
Erie  R.  Co.,  55  N.  Y.  579 ;  1  N.  Y.  S.  C.  (T.  &  O.) 
526.  North  Carolina.  —  Hardy  v.  Carolina, 
etc.,  R.  Co.,  76  N.  C.  6.  Pemtsylvania. — 
Erazieri;.  Pennsylvania  R.  Co.,  38  Pa.  St.  104; 
Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St.  146. 

2  Ashworth  V.  Stanwix,  3  El.  &  El.  701; 
t.  c,  7  Juv.  (N.  s.)  467;  30  L.  J.  (Q.  B.)  183; 
4  L.  T.  (N.  s.)  85;  Roberts  v.  Smith,  2  Hm-1. 
&  N.  213;  Keegan  v.  Kavanagh,  62  Mo.  230; 


Eyan  v.  Fowler,  24  N.  Y.  410;  McMahon  v. 
Walsh,  11  Jones  &  Sp.  96;  Berea  Stone  Co. 
V.  Kraft,  31  Ohio  St.  287,  291,  per  Boynton, 
J.  In  Ashworth  v.  Stanwix,  sttpra,  Oromp- 
ton,  J.,  in  giving  the  judgment  in  the  Court 
of  Queen's  Bench,  said :  "  The  doctrine 
that  a  servant,  ontibntering  the  service  of 
an  employer,  takes  on  himself,  as  a  risk 
incidental  to  the  service,  the  chance  of  injury 
arising  from  the  negligence  of  fellow-ser- 
vants engaged  in  the  common  employment, 
has  no  application  in  the  case  of  the  negli- 
gence of  an  employer.  Though  the  chance 
of  injury  from  the  negligence  of  feUow-ser- 
vants  may  be  supposed  to  enter  into  the 
calculation  of  a  servant  in  undertaking  the 
service,  it  would  be  too  much  to  say  that  the 
risk  of  danger  from  the  negligence  of  a  mas- 
ter, when  engaged  with  him  in  their  common 
work,  enters  in  like  manner  into  his  specula- 
tion. From  a  master  he  is  entitled  to  expect 
the  care  and  attention  which  the  superior 
position  and  presumable  sense  of  duty  of 
the  latter  ought  to  command.  The  relation 
of  master  and  servant  does  not  the  less 
subsist  because,  by  some  arrangement  be- 
tween the  joint  masters,  one  of  them  takes 
on  himself  the  functions  of  a  workman.  It 
is  a  fallacy  to  suppose  that  on  that  account 
the  character  of  master  is  converted  into 
that  of  a  fellow-laborer."  Where  the  owner 
of  a  mill  gave  orders  that  certain  repairs 
should  be  made  in  a  certain  way,  in  conse- 
quence of  which  a  privy  fell,  injuring  an 
operative,  it  was  held  that  he  must  pay 
damages.    Eyan  v.  Fowler,  24  N.  Y.  410. 
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may  happen  where  the  master  orders  his  servant  into  a  situation  peculiarly  dangerous. 
The  duty  of  the  servant  being  obedience,  the  law  looks  with  indulgence  upon  his 
negligence  in  placing  himself  in  a  situation  of  danger  when  the  master  commands  him 
to  do  so.  Moreover,  the  law  remembers  that  the  respective  situations  of  the  master 
and  servant  are  unequal,  and  excuses  the  servant  for  deferring  to  the  superior  judg- 
ment of  the  master.  If,  therefore,  the  master  orders  the  servant  into  a  situation  of 
danger,  and  he  obeys,  and  is  thereby  injured,  the  law  will  not  deny  him  a  remedy 
against  the  master  on  the  ground  of  contributory  negligence,  unless  the  danger  was 
so  glaring  that  no  prudent  man  would  have  entered  into  it,  even  where,  lilje  the 
servant,  he  was  not  entirely  free  to  choose.'  Thus,  where  a  hod-carrier,  engaged  at 
work  about  an  excavation,  perceiving  that  it  was  dangerous,  manifested  some  reluc- 
tance to  descend  into  it,  but  was  ordered  by  his  employer  to  do  so,  and  obeyed,  and 
the  earth  caved  in  upon  him  and  killed  him,  it  was  held  that  his  widow  might  recover 
damages  of  his  employer.  The  order  was  an  implied  assurance  that  there  was  no 
danger ;  the  laborer  rightfully  relied  upon  the  superior  information  and  judgment  of 
the  master ;  and  whether  he  was  negligent,  under  the  circumstances,  in  descending 
into  the  pit,  was  a  question  for  the  jury.^  So,  where  an  employer,  a  joint  lessee  of  a 
coal-mine,  acting  as  bankman  at  the  top  of  a  pit,  negligently  suffered  a  tram-plate, 
which  he  knew  was  loose,  to  get  detached  and  fall  into  the  pit,  injuring  one  of  his 
servants,  a  miner  at  work  in  the  pit,  he  was  held  liable  for  the  damages.'  In  another 
case,  an  employer  directed  one  of  his  worlcmen  to  erect  ft  scaffold.  The  materials 
furnished  for  the  purpose  were  in  bad  condition.  The  workman  broke  several  putlogs 
in  trying  them,  whereupon  the  master  interfered,  telling  him  to  break  no  more,  —  that 
the  putlogs  would  do  very  well.  The  workman  then  proceeded  to  erect  the  scaffold, 
using  such  putlogs  as  he  thought  sound.  One  of  the  putlogs  so  used  gave  way,  the 
scaffold  fell,  and  another  workman  was  injured.  It  was  held  that  there  was  evidence 
of  negligence  to  go  to  the  jury.*  On  the  same  principle,  where  a  common  laborer, 
who  knew  nothing  about  the  construction  of  scaffolding,  was  put  by  his  employer 
into  the  hold  of  a  gunboat  which  he  was  building,  to  remove  chips  and  rubbish  from 
underneath  a  scaffold,  and  the  scaffold  gave  way,  injuring  him,  it  was  held  that  the 
employer  must  pay  damages.  The  servant  had  a  right  to  rely  on  the  superior  knowl- 
edge of  the  master,  and  upon  his  care  and  prudence  in  making  the  scaffold  strong 
enough  to  protect  him  from  harm.* 

The  same  rule  has  been  applied,  and  with  sound  reason,  where  the  person  injured 
was  ordered  into  a  service  of  peculiar  danger,  such  as  he  did  not  undertake  to  per- 
form, by  another  servant,  standing  toward  him  in  the  relation  o{  superior,  or  vice-prin- 
cipal. If  he  obeys  such  an  order,  and  is  injured,  he  may  recover  damages.  The  law 
will  not  declare  his  act  of  obedience  negligence  joer  se,  but  will  leave  it  to  the  jury  to 
say  whether  he  ought  to  have  obej-ed  or  not.^    This  application  has  even  greater 

1  Kecgan  v.  Kavanagh,  62  Mo.  230.  This  Berea  Stone  Co. «.  Kraft,  31  Ohio  St.  287 ;  s.  c.,' 
digression  into  the  question  of  contributory  6  Reporter,  625;  6  Cent.  L.  J.  117;  Bradley  v. 
negligence  seems  necessary  to  the  discus-  New  York,  etc.,  R.  Co.,  62  N.  Y.  99;  Mann  v. 
sion.  The  subjeet  is  gone  into  at  length  in  Oriental  Print  Works,  11  B.  1. 153 ;  Chicago, 
subsequent  sections.    Infra,  %  15  el  seg.  etc.,  B.  Co.  v.  Bayfield,  37  Mich.  205;  Patter- 

2  Keegan  v.  Kavanagh,  62  Mo.  230.  son  v.  Pittsburgh  B.  Co.,  76  Pa.  St.  389,  394; 
s  Ashworth  «.  Stanwix,3El.  &E1. 701;s.c.,       Fort  v.  Whipple,  11  Hun,  586.     Upon  tlie 

7  Jur.  (N.  s.)  467;  30  L.  J.  (Q.  B.)  183;  4  L.  T.  question  who  is  to  be  deemed  a  vice  pvin- 

(N.  S.)  85.  cipal  or  representative  of  the  master,  there 

*  Roberts  v.  Smith,  2  Hurl.  &  N.  213.  is  u.  conflict  of  authority,  as  we  shall  see 

6  Connolly  v.  Poillon,  41  Barb.  366.  hereafter.    Infra,  §  31  et  seq. 
«  Lalor  V.  Chicago,  etc.,  E.  Co.,  52  111.  401 : 
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force  where  the  servant  ordered  into  the  situation  of  danger  is  a  child ; '  and  in  one 
case,  the  judge  giving  the  opinion  of  the  court  went  so  far  as  to  state,  though  with 
obvious  error,  that  the  master  will  be  responsible  if  the  servant,  a  minor,  is  ordered 
by  a  fellow-servant  into  a  hazardous  service,  which  he  did  not  undertake  to  perform.' 
This  would  be  true  only  in  case  the  servant  giving  the  order  stood  toward  the  one 
obej'ing  it  in  the  relation  of  a  representative  of  the  master. 

It  does  not  follow,  however,  that  an  order  given  in  the  presence  of  the  master  is  to  he 
deemed  his  order,  so  as  to  make  him  responsible  for  any  injury  which  may  happen  to 
one  of  his  servants  in  consequence  of  its  being  carried  into  execution.  Thus,  if  a 
proprietor  or  contractor,  himself  not  a  mechanic,  employs  a  master-mason  to  do  the 
stone- work  of  a  building,  and  the  latter,  while  such  proprietor  or  contractor  is  present, 
looking  on,  gives  an  order  to  one  of  his  workmen  from  which  injury  results  to  such 
workman,  or  to  another,  the  mere  fact  that  the  proprietor  or  contractor  was  present 
will  not  make  him  responsible  for  it.'  Still  less  is  it  true  that  the  occasional  presence 
of  the  master  will  make  him  responsible  for  the  negligence  of  a  competent  superin- 
tendent, whom  he  has  employed  and  placed  in  charge  of  the  work.* 

I  6.  Master  exposing  Servant  to  sudden  and  unusual  Danger.  —  For  the 

«ame  reasons,  the  master  may  not  with  impunity  expose  a  servant  to  dangers  not 
contemplated  in  his  original  contract  of  employment,  and  not  connected  therewith. 
Thus,  the  proprietors  of  an  establishment,  in  one  room  of  which  about  twenty  girls 
were  employed,  deemed  it  expedient  to  remove  an  engine  from  one  room  of  the  fac- 
tory to  another.  Being  pressed  with  business,  they  made  the  change  in  the  night- 
time ;  and  in  the  morning  the  machine  was  left  in  such  a  position  that  the  main  shaft 
projected  through  the  wall  into  this  room  from  four  to  six  feet.  In  this  state,  the 
machinery  was  put  in  motion.  One  of  the  girls,  in  passing  near  the  revolving  shaft 
about  her  work,  was  caught  by  it  and  fatally  injured.    It  was  held  a  case  for  damages.' 

J  7.  Where  the  Servant  Is  ordered  Into  a  Service  which  he  did  not 
tindertake  to  perform. — Where  the  master  orders  the  servant  into  a  service 
which  he  did  not  undertake  to  perform,  and  while  in  such  service  the  servant  is 
injured,  his  right  to  recover  damages  of  the  master  may  depend  upon  a  variety  of 
considerations.  The  master  will  not  be  liable  for  any  injuries  resulting  to  the  ser- 
vant from  causes  open  to  the  observation  of  the  servant,  and  which  it  requires  no 
special  skill  or  training  to  foresee  will  be  likely  to  occasion  him  harm,  although  he 
was  at  the  time  engaged  in  the  performance  of  a  service  which  he  had  not  contracted 
to  render.  Where  a  servant  of  mature  years  undertakes  any  labor  outside  the  duties 
he  has  engaged  to  perform,  the  risks  incident  to   which  were  equally  open  to  the 

1  Grizzle  v.  Frost,  3  Fost.  &  Tin.  622 ;  Rail-  principal  or  employer,  if  no  objection  or  dis- 
road  Co.  v.  Fort,  17  Wall.  B53  (afllrming  ».  c,  sent  Is  made  at  the  time  the  orders  are  given." 
3  Dill.  259).  Compare  Anderson  v.  Morrison,  Harms  v.  Sullivan,  1  Bradw.  251.  Tlie  writer 
22  Minn.  274.  suggests  tliat  this  case  ought  to  have  been  so 

2  Chicago,  etc.,  E.  Co.  i>.  Harney,  28  Ind.  28.       decided,  not  upon  the  ground  taken  by  the 
s  Under  the  circumstances  given  in  the       court,  but  upon  the  ground  that  the  mason 

text,  it  was  held  error  to  give  the  following  who  gave  the  order  was  an  independent  con- 
instruction:  "The  jury  are  instructed  that  tractor,  and  the  ultimate  superior.  Ante,^. 
the  orders  of  the  foreman  or  superintendent,  899. 

when  given  In  the  presence  and  hearing  of  •  Zeigler  v.  Day,  123  Mass.  152, 154 ;  infra, 

his  principal  employer,  are  to  be  considered  §  33. 

by  the  other  employees  as  the  orders  of  his  »  Fairbank  t>.  Haentzsche,  73  HI.  237. 
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observation  of  himself  and  the  master,  the  servant  takes  upon  himself  all  such  risks." 
Such  a  voluntary  deviation  from  the  original  contract  of  service,  entered  into  with 
full  knowledge  of  the  new  risks  assumed,  ought,  on  principle,  to  be  looked  upon  as 
^  new  contract  of  service ;  but  what  will  be  seen  in  future  sections  ^  suggests  obvious 
limitations  of  this  view,  in  case  of  inexperienced  servants,  and  we  shall  see  in  the 
next  section  that  it  does  not  hold  where  the  servant  is  a  child. 

i  8.  How,  In  Case  the  Servant  Injured  is  a  Minor  or  a  Child. — The  fact 
that  the  servant  injured  is  not  twenty-one  years  of  age,  or  even  a  child  of  tender 
years,  does  not  alter  the  rule  which  excuses  the  master  from  liability  where  an  injury 
is  caused  by  the  negligence  of  a  fellow-servant.'  A  minor  who  enters  a  particular 
service  is  deemed  to  assume  the  ordinary  hazards  incident  to  the  service,  such  as 
risks  of  injury  from  open  defects  in  machinery  and  appliances,  the  same  as  an  adult.* 
Thus,  where  a  boy  ten  years  of  age  was  employed  in  a  factory,  and  was  injured  by 
being  caught  in  machinery,  which  it  was  claimed  should  have  been  covered  in  such  a 
manner  as  to  have  prevented  the  accident,  it  was  held  that  the  question  whether  at 
bis  age  he  had  sufficient  understanding  of  the  hazards  of  the  employment  to  bring 
him  within  the  general  rule  was  a  question  of  fact  for  the  jury.^  This,  of  course, 
supposes  that  the  contract  of  service  is  a  valid  one.  Such  a  contract  is  not  invalid 
from  the  mere  fact  that  it  was  made  with  the  infant,  and  not  with  his  parent  or  guar- 
dian ;  ■>  since  contracts  made  with  infants  for  their  benefit  are  valid  until  avoided  by 
"them,  or  by  their  parent  or  guardian ; '  and  contracts  of  apprenticeship  and  of  hiring 
or  service  are  generally  so  regarded.*     But  such  a  contract  would  not  be  for  the 

1  Cummingst).  Collins,  61  Mo.  520.  Contra,  the  employee,  it  Is  quite  obvious  that  he  must 
lalor  V.  Chicago,  etc.,  E.  Co.,  62  HI.  401.  li^ve  mind  sufficient  to  acquire  the  neces- 

2  Infra,  §§  16, 17.  *^T  knowledge.    How  the  fact  was,  io  the 

3  Murphy  «.  Smith,  19  C.  B.  (N.  s.)  360; ».  c,  present  case  (the  plaintiff  being  ten  years 
12  L.  T.  (N.  s.)  605;  King  v.  Boston,  etc.,  E.  old),  we  wUl  not  undertake  to  decide.  II 
Co.,  9  Cush.  112;  Chicago,  etc.,  E.  Co.  v.  the  Jactwas  important,  we  think  it  should 
Harney,  28  Ind.  28;  Ohio,  etc.,  E.  Co.  v.  have  been  submitted  to  the  consideration 
Hammersley,  28  Ind.  371;  Gavtland  v.  To-  of  the  jmy.  Nor  wiU  we  say  whether  it  is 
ledo,  etc.,  E.  Co.,  67  111.  498;  Brown  v.  Max-  proper,  or  not,  to  hold  that  a  chUd  oi  sulB- 
well,  6  Hill,  692;  NashviUe,  etc.,  E.  Co.  v.  cient  age  to  be  employed  in  the  business  of  a 
Elliott  1  Coldw.  611.  mill,  lor  reward,  is  mature  enough  to  appre- 

4  Na'shvUle,  etc.,  E.  Co.  v.  Elliott,  mpra;  c>ate  the  hazards  of  his  employment."  Hay- 
Hayden  v.  Smithville  Man.  Co.,  29  Conn.  548.  den  v.  Smithville  Man.  Co.,  29  Conn.  548, 559. 
In  this  case,  it  was  held  that  the  trial  court  The  rule  stated  in  the  text  seems  to  hold 
erred  in  not  giving,  at  the  request  of  the  good  so  far  as  to  sanction  the  conclusion 
defendant,  the  following  instructions :  "  The  that  a  mere  neglect  to  fence  machineiy  wiU 
general  rule,  resulting  from  considerations  not  of  itself  make  the  master  liable  for  hurts 
as  well  of  justice  as  of  policy,  is,  that  he  who  which  might  have  been  prevented  by  fencing 
engages  in  the  employment  of  another,  for  "■  Sullivan  v.  India  Man.  Co.,  lis  Mass.  396. 
the  performance  of  specified  duties  and  6  Hayden «.  Smithville  Man.  Co.,  29  Conn, 
services  for  compensation,  takes  upon  him-  648. 

self  the  natural  and  ordinary  risks  and  perils  •  Nashville,  etc.E.  Co.  v.  ElUott,  1  Coldw. 

incident  to  the  performance  of  snch  services.  6U ;  Gartland  v.  Toledo,  etc.,  E.  Co.,  67IU.  498. 

He  who  enters  the  service  of  another,  with  '  Keane  v.  Boycott,  2  H.  Black.  511 ;  2  Kent 

the  machinery  and  implements  of  the  em-  Comm.  193. 

ployer's  business  in  a  given  condition,  vrith  »  Eex  v.  St  Petrox,  4   Term  Eep.   196; 

knowledge  of   such  condition,  waives  any  Eex  v.  Arundel,  5   Man.  &   Sel.  257;   Eex 

claim  upon  the  employer  to  furnish  other  and  i/.  Chillesford,  4  Barn.  &  Cress  94;  Wood 

greater  safeguards."    But  the  court,  in  so  v.  Fenwiok,  10  Mee.  &  W.  195.    But  a  view 

ruling,  said:  "  We  need  hardly  remark,  that  apparently  contrary  to  this  has  been  taken 

as  this  distinction  rests  upon  knowledge  in  of  the  question,  in  a  late  case  in  Texas. 
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benefit  of  the  infant,  if  it  resulted  in  placing  him  in  a  service  attended  with  danger* 
with  which  his  youth  and  inexperience  rendered  him  unable  to  cope.  The  liberty 
which  the  law  extends  to  any  person,  of  entering  into  a  valid  contract  for  service  with 
a  minor,  would  be  greatly  abused  if  it  extended  so  far  as  to  allow  persons  of  mature 
years  and  experience  to  entrap  children  into  hazardous  occupations  without  being 
responsible  for  injuries  resulting  to  them  therein.  Accordingly,  the  rule  is  modified 
so  far  as  to  put  upon  a  master,  when  he  takes  an  infant  into  his  service,  the  duty  of 
explaining  to  him  fully  the  hazards  and  dangers  connected  with  the  business,  and  of 
instructing  him  how  to  avoid  them.i  Nor  is  this  all;  the  master  will  not  have 
discharged  his  duty  in  this  regard  unless  the  instructions  and  precautions  given  are 
so  graduated  to  the  youth,  ignorance,  and  inexperience  of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him,  and  to  place  him,  with  reference  to  it,  in  substantially 
the  same  situation  as  if  he  were  an  adult.'  If  the  master,  or  his  vice-principal,  orders 
the  infant  servant  to  perform  a  duty  in  a  manner  attended  with  peculiar  hazard,  and 
the  servant  is  injured  while  so  doing,  the  liability  of  the  master  is  not  an  open  ques- 
tion. Thus,  where  the  foreman  of  a  hemp-factory  told  a  servant,  who  was  a  girl 
under  sixteen  years  of  age,  to  pick  up  the  pieces  of  hemp  which  he  dropped,  and  put 
them  under  the  rollers  while  in  motion,  and,  in  so  doing,  the  girl's  hand  and  arm 
were  caught  between  the  rollers  and  crushed,  Lord  Cockburn,  C.  J.,  told  the  jury 
that,  assuming  these  facts  to  be  true,  the  proprietors  would  be  liable.'  So,  where  the 
master — or,  what  is  the  same  thing,  his  foreman,  or  vice-principal  —  sends  the  servant, 
a  boy,  to  perform  a  task  attended  with  unusual  danger,  outside  the  regular  duties  which 
the  servant  was  engaged  to  perform,  and  while  at  such  duty  he  receives  an  injury,  the 
master  must  pay  damages.*    One  court  has,  however,  attempted  to  qualify  this  rule 

There,  upon  a  state  ot  facts  which  is  not  set  '  This,  stated  in  the  author's  language, 

out  in  the  report,  a  father  recovered  $2,000  was  in  substance  ruled  in  the  two  Massa* 

damages  for  an  injury  which  happened  to  chusetts  cases  just  cited, 

his  minor  son  while  employed,  without  Ills  '  Grizzle  v.  Frost,  3  Fost.  &  Fin.  622. 

permission,  on  the  defendant's  railroad  as  a  *  Railroad  Co.  v.  Fort,  17  Wall.  553  (affirm- 

brakeman.    After  a  reargument  of  the  case,  ing  «.  c,  2  Dill.  259) ;  Siegel  v.  Schantz,  2  N. 

the  following  instruction  to  the  jury  was  T.  S.  0.  (T.  &  O.)  353.    In  Railroad  Co.  v. 

hold  correct:  "When  a  person  or  corpora-  Fort,  supra,  a  boy  sixteen  years  of  age  had 

tion  employe  a  minor,  it  devolves  on  such  been   engaged  in  a   machine-shop  of    the 

employer  to  obtain  the  consent  of  the  father,  defendant,  as  a  workman,  or  helper.    After 

when  such  minor  is  under  the  control  of  the  being  employed  for  a  few  months,  chiefly 

father,  and  whilst  said  minor  forms  a  part  of  in  receiving  and  putting  away  mouldings  as 

the  father's  family.     Whilst  a  minor,  the  they  came  from  a  moulding-machine,  the 

father  is  liable  for  the  support  of  his  child,  boy,  at  the  command  of  a  person  to  whose 

and  is  entitled  to  the  earnings  of  his  son;  orders  he  was  subject,  ascended  a  ladder 

and  where  the  eon,  through  the  negligence  to  a  great  height  among  rapidly  revolving 

of  the  employer  or  its  servants,  receives  an  and  dangerous  machinery,  for  the  purpose 

injury  incapacitating  him  for  awhile  from  of   adjusting  a  belt  by  which  a  portion  of 

labor,  and  rendering  him  less  serviceable  the  machinery  was  moved,  and,  while  en- 

up  to  his  arriving  at  the  age  of  twenty-one  gaged  in  the  endeavor  to  execute  the  order, 

years,  the  employer  thus  engaging  a  minor,  his  arm  was  torn  from  his  body.    The  jury 

without  the  knowledge  or  consent  of  the  found,  by  a  special  verdict,  that  the  service 

father,  is  liable  to  the  father  in  damages."  commanded  was  not  within  the  scope  of  the 

Houston,  etc.,  R.  Co.  v.  Miller,  49  Texas,  322,  boy's  duty  and  employment,  but  was  within 

324.  that  of  the  person  who  directed  it  to  be 

'  Coombs  V.  New  Bedford  Cordage  Co.,  done;  that  its  execution  was  attended  with 

102  Mass.  672;  Sullivan  v.  India  Man.  Co.,  113  hazard  to  life  or  limb,  and  that  a  prudent 

Mass.  396;  Grizzle  «.  Frost,  3  Fost.  &  Fin.  622;  man  would  not  have  ordered  the  boy  to 

Hill«.  Gust,  55Ind.  45;  St.  Louis,  etc.,  K.  Co.  execute  it.    Upon  these  facts  it  was  held 

V.  Valirius,  56  Ind.  511.  that  the  defendant  was  liable  for  the  injury, 
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by  holding  that  the  master  will  not  in  such  a  case  be  liable,  unless  it  was,  under  all 
the  circumstances  of  the  case,  imprudent  and  negligent  to  set  the  infant  servant  at 
such  work.i  Concerning  this  qualification,  there  is  this  to  be  said :  It  throws  around 
the  life  of  the  child  a  degree  of  protection  inferior  to  that  with  which  the  law  sur- 
rounds the  property  interest  which  a  man  may  have  in  a  beast,  and  which  he  might 
formerly  have  had  in  a  slave.  If  A.  hires  a  horse  of  B.  to  go  to  a  certain  place,  and, 
instead  of  so  using  him,  drives  him  beyond  that  place  to  another  place,  on  which  jour- 
ney the  horse  is  killed,  A.  must  pay  damages  to  B.,  although  the  immediate  circum- 
stances which  caused  the  death  of  the  horse  involved  no  negligence  on  his  part.  The 
reason  is,  that  taking  a  horse  into  a  service  for  which  his  owner  did  not  hire  him  is  a 
conversion,  which  is  wrongful  as  matter  of  law.'  On  like  grounds  it  has  been  ruled, 
where  a  slave  was  hired  to  a  railroad  for  a  particular  service,  and  was  used  by  the 
company  for  a  different  service,  in  the  performance  of  which  he  met  the  accident 
which  caused  his  death,  that  the  company  was  liable  to  the  owner  for  his  value, 
especially  if  the  negligence  of  the  servants  of  the  company  contributed  to  the  accident.' 
Where  the  slave  was  in  the  employment  of  the  railroad  company  as  a  section-hand, 
and  was  placed  by  the  company,  for  a  temporary  purpose,  under  the  control  of  a  con- 
tractor who  was  building  a  bridge  for  it,  the  section-master  of  the  road  accompanying 
him,  and  was  directed  by  the  latter  to  sleep  in  a  certain  house,  which  had  (unknown 
to  the  company's  agent  and  to  himself)  an  open  keg  of  powder  standing  under  one  of 
the  beds,  placed  there  a  day  or  two  before,  for  temporary  purposes,  by  a  servant  of 
the  bridge-contractor,  by  the  explosion  of  which  the  slave  was  killed,  caused,  as  was 
supposed,  by  fire  from  a  torch  while  he  was  searching  for  his  hat,  the  company  was 
held  responsible  for  this  loss.*  A  judge,  in  giving  the  opinion  of  the  Supreme  Court 
of  Indiana,  went  to  the  other  extreme,  and  laid  down  a  rule  which  has  no  support  in 
authority,  namely:  that  where  an  infant  servant  is  ordered  by  a  fellow-servant  (not  a 
representative  of  the  master)  into  a  service  which  he  did  not  engage  to  perform,  and 
is  there  injured,  the  master  must  pay  damages.' 

§  9.  Duty  of  the  Master  ■where  the  Danger  is  latent  —  Role  in  such 
Cases.  — The  most  frequent  ground  on  which  damages  have  been  given  under  this 
head  is,  where  the  danger  was  latent,  and  not  discoverable  by  the  servant  by  the  exer- 
cise of  ordinary  care  and  skill  in  his  department  of  service,  but  either  known  to  the 

either   npon   the    principle   of    respondeat  while  exercising  dne  care,  thrown   nnder 

superior,  or  upon  the  contract  of    service.  one  of  the  cars  and  injured.    The  complaint 

The  order  of  the  overseer  was  the  order  was  held  good. 

of    the    defendant.     The    rule    that    the  ^  Anderson  v.  Morrison,  22  Minn.  271. 

master  is  not  liable  to  one  of  his  servants  *  Lncas  v.  Trumbull,  15  Gray,  306 ;  Lane «. 

for  injuries  resulting  from  the  carelessness  Cameron,  38  Wis.  603 ;  Gregg  v.  Wyman,  4 

of  another,  when  both  are   engaged  in  a,  Cush.  322;  Homer  v.  Thwing,  3  Pick.  492; 

common  service,  although  the  injured  per-  Wheelock    v.  Wheelwright,  6    Mass.    104; 

son  was  under  the  control  and  direotion  of  Stewartc.  Davis,  31  Ark.  518;  Fisher  o.  Kyle, 

the  servant  who  caused  the  injury,  whether  27  Mich.  454;  Columbus  v.  Howard,  6  Ga.  219. 

true  or  not,  bad  no  application  to  the  case.  ^  Lewis  v.  McAifee,  32  Ga.  465.    Compare 

In  Hill  ».  Gust,  55  Ind.  45,  the  complaint  Memphis,  etc.,  E.  Co.  v.  Jones,  2  Head,  517; 

alleged  that  the  defendant,  a  railroad  com-  Scudder  v.  Woodbridge,  1  Ga.  195. 

pany,  employed  the  plaintiff,  a  minor,  fifteen  *  Allison  v.  Western,  etc.,  E.  Co.,  64  N.  C. 

years  of  age,  to  assist  in  certain  non-hazard-  382. 

ous  work ;  bat,  without  giving  him  sufficient  '  Chicago,  etc.,  B.  Co.  v.  Harney,  28  Ind. 

instruction,  placed  him  in  charge  of  a  frac-  28.    The  contrary  was  ruled  in  the  well-con- 

tious  horse  in  a  narrow  and  unsafe  place  sidered  English  case  of  Murphy  v.  Smith,  19 

between  two  trains  of  cars,  whence  he  was,  C.  B.  (N.  s.)  361. 
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master,  or  such  as  by  the  exercise  of  reasonable  care  he  ought  to  have  known.  The 
master  is  under  an  affirmative  duty  to  furnish  safe  machinery  for  the  use  of  his  servant, 
or  else  to  notify  him  that  it  is  unsafe.  The  servant,  on  the  other  hand,  as  a  general 
rule,  is  not  under  an  equal  duty  of  making  careful  inspection  of  the  machinery  and 
premises  which  he  is  required  to  use,  but  is  entitled  to  rely  upon  the  care  and  good 
faith  of  the  master  in  this  respect.  Of  course,  there  are  exceptions  to  this  state- 
ment,—  as,  where  a  skilled  engineer  is  placed  in  charge  of  an  engine,  the  master  not 
being  a  skilled  engineer  himself.  Here,  the  master  relies  on  the  judgment  of  the 
servant  as  to  the  safety  of  the  machine,  and  not  the  servant  upon  the  master.  But, 
generally,  the  servant  only  takes  the  risk  of_what  may  fairly  be  denominated  "seen 
dangers;"  and  the  master  must  exercise  reasonable  care  to  protect  him  from  those 
which  are  unseen,  either  by  repairing  them  or  by  warning  him  of  their  existence.^ 
Thus,  if  an  experienced  railway  section-hand,  in  charge  of  a  hand-car,  is  injured  by 
a  defect  in  the  hand-car,  he  cannot  recover  without  making  it  appear  that  he  did  not 
discover  the  defect  in  time  to  avoid  exposing  himself  to  the  danger,  or  else  that  the 
defect  was  of  such  a  nature  as  not  to  be  discoverable  by  a  reasonable  and  ordinary 
exercise  of  diligence  in  the  course  of  his  duty.^    In  a  Texas  case,  where  the  handle 


1  Paulmier  v.  Erie  E.  Co.,  34  N.  J.  L.  161: 
"The  employer  may  undoubtBdly  exercise 
his  own  judgment  as  to  the  kind  of  machin- 
ery he  will  use,  as  well  as  to  the  condition 
in  which  it  shall  be  kept.  Having  due 
regard  to  the  rights  ol  others,  he  may  do 
that  which,  in  his  own  view,  his  interest 
may  dictate,  or  he  may  even  be  careless 
of  that  interest.  Bat  if  he  elects  to  use 
machinery  unsuitable,  or  permits  It  Inten- 
tionally or  carelessly  to  get  out  of  repair,  so 
that,  in  its  use,  the  employee  incurs  more 
danger  than  fairly  and  naturally  belongs  or 
is  incidental  to  the  business  or  employment, 
another  and  a  somewhat  different  duty 
devolves  upon  him.  In  such  case,  he  is 
required  to  give  such  information  to  the 
servant  as  will  enable  him  to  enter  into  his 
contract  intelligently,  and  with  a  full  under- 
standing of  the  unusual  dangers  he  is  to 
encounter.  As,  ordinarily,  the  employee 
assumes  the  responsibilities  of  such  dan- 
gers as  are  naturally  incident  to  the  employ- 
ment, so,  by  the  same  rule,  in  the  absence 
of  any  evidence  to  the  contrary,  his  con- 
tract is  presumed  to  cover  all  the  risks  of 
which  he  has  knowledge.  Sullivan  v.  India 
Man.  Co.,  113  Mass.  398.  To  relieve  the  mas- 
ter from  liability  upon  this  ground,  it  must 
appear,  not  only  that  the  servant  had  knowl- 
edge of  the  insufiQciency  of  the  machinery, 
but  that  his  age  and  experience,  or  the 
instructions  given  him  by  the  master,  or 
some  one  in  his  behalf,  were  such  as  to 
enable  him  fully  to  understand  and  appre- 
ciate the  dangers  attending  the  employment. 
That  he  assumes  the  ordinary  risks,  the  law 
will  infer  from  the  contract  of  service.    If 


the  master  would  impose  upon  him  the 
extraordinary  risks,  the  burden  is  upon  the 
master  to  show,  as  matter  of  fact,  that  such 
was  the  contract.  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  585,  586;  Shear.  & 
Bedf.  on  Neg.,  §  94,  and  note.  Mere  knowl- 
edge, or  even  appreciation,  of  the  danger 
would  not  in  all  cases  lead  to  the  conclusion 
that  the  servant  had  assumed  the  risk.  If 
such  were  the  condition  of  things  at  the 
beginning  of  the  service,  the  inference 
would  follow.  But  if  the  danger  arose  from 
subsequent  neglect,  with  an  expectation 
that  repairs  would  be  made  with  due  dili- 
gence, it  would  seem  that  the  servant  might 
continue  work  with  no  more  assumption  ol 
risk  than  would  follow  from  such  delay  only 
as  due  diligence  would  allow,  though  un- 
doubtedly, if,  by  neglect  of  the  master,  dan- 
gers accumulate,  the  servant,  at  his  option, 
may  abandon  the  contract."  Shanny  v.  An- 
droscoggin Mills,  66  Me.  427,  per  Danforth,  J. 
2  Georgia  E.  Go.  </.  Kenney,  58  Ga.  485, 
490.  In  this  case,  Bleckley,  J.,  in  giving  the 
judgment  of  the  court,  said:  "Under  the 
evidence,  if  the  run-off  was  occasioned  by 
the  shortness  of  the  flange  on  the  wheels  of 
the  car,  there  is  no  suggestion  that  this 
defect  was  less  known  to  the  plaintiff  before 
the  calamity  than  after;  or  if  it  was  due  to 
the  displacement  of  one  of  the  wheels,  a 
like  displacement  of  the  same  wheel  had 
occurred  previously,  on  the  same  day,  which 
the  plaintiff  had  corrected  to  his  own  satis- 
faction. The  true  condition  of  the  defec- 
tive wheel,  at  the  time  of  the  disaster,  was 
better  known  to  him  than  to  the  company. 
If  it  appeared  to  him  safe,  no  reason  is  sag- 
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to  the  crank  of  a  hand-car  was  not  of  the  most  approved  pattern,  and  the  plaintiff,  in 
order  to  operate  it  with  greater  comfort  to  himself,  used  a  glove  in  grasping  it,  which 
was  caught  by  the  handle  while  working  the  car,  and  his  thumb  torn  off  in  conse- 
quence, the  plaintiff  was  held  bound  to  allege  and  prove  that  the  use  of  the  glove 
5vas  reasonable  and  proper  to  save  his  hand  while  grasping  the  handle,  and  that  the 
danger,  in  other  respects,  from  the  structure  of  the  handle  (of  which  he  was  ignorant), 
was  not  apparent  with  ordinary  care  and  attention,  and  that  thereby  he  was  Injured.' 

5  10.  Effect  of  Negligence  of  Fellow-Servant  combined  with  Negligence 
of  Master.  — It  is  but  another  expression  of  rules  already  announced,  to  say  that,  if 
the  negligence  of  the  master  combines  with  the  negligence  of  a  fellow-servant,  and 
the  two  contribute  to  the  injury,  the  servant  injured  may  recover  damages  of  the 
master.^  The  reason  of  this  rule  is,  that  while  the  servant  impliedly  agrees  to  take 
the  risk  of  negligence,  on  the  part  of  fellow-servants,  which  the  master  cannot  pre- 
vent, he  does  not  impliedly  agree  to  take  the  risk  of  any  negligence  on  the  part  of 
the  master.^  This  happens  where  the  negligence  of  the  master  in  furnishing  defective 
machinery  or  appliances,  or  an  insufficient  force  of  co-laborers,  combines  with  the 
negligence  of  the  servant  whose  duty  it  is  to  oversee  and  use  the  particular  machinery, 
whereby  another  servant  is  injured ;  *  or  where  the  negligence  of  the  master  in  selecting 
an  incompetent  servant  combines  with  the  negligence  of  such  servant  ;5  or  where 
the  negligence  of  a  railway  company  in  not  furnishing  a  sufficient  number  of  brake- 
men  for  the  manning  of  a  train  combines  with  the  negligence  of  a  particular  servant 
in  starting  the  train  while  thus  insufficiently  manned.^  Perhaps  a  better  expression 
of  the  rule  is  that  given  in  the  head-note  to  Cayzer  v.  Taylor,''  that  the  master  is 
liable  to  his  servant  for  injuries  resulting  from  a  defect  in  his  machinery,  although  the 
negligence  of  a  fellow-servant  contributes  to  the  accident. 

gested  why  the  company  conld  have  known  the  master  to  evade  the  penalty  of  his  mis- 

or  suspected  it  to  be  unsafe.    If  the  defect  conduct  in   neglecting  to   provide  for  the 

was  such  as  to  deceive  human  judgment,  the  security  of  his  servant.    Contributory  negli- 

company,  as  well  as  himself,  stands  excused  gence,todefeatariglitof  action, must  be  neg- 

for  not  discontinuing  the  use  of  the  car  on  ao-  ligence  of  the  party  injured."  Beasley,  0.  J., 

count  of  it.  Whatever  diligence  he  exercised  in  Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  161, 155. 

in  seeing  to  the  apparent  safety  of  the  vehi-  *  Cayzer  v.  Taylor,  10  Gray,  274 ;  Paulmier 

ole,  goes  to  the  credit  of  the  company  as  well  v.  Erie  R.  Co.,  34  N.  J.  L.  261.    In  this  latter 

as  to  his  own  credit.    When,  with  so  much  case,  the  track  over  a  trestle-work  was  not 

experience,  and  with  such  opportunities  for  capable  of  supporting  an  engine,  and  the 

forming  an  opinion,  he  pronounced  it  safe,  engineer  in  charge  had  orders  not  to  put  the 

he  was  acting  for  and  representing  the  com-  engine  thereon,  but  disobeyed  orders,  and  a 

pany.    His  mistake,  if  without  good  excuse,  fireman  who  was  on  the  engine,  and  who  was 

might  render  the  company  liable  to  others,  unaware  of  the  orders  or  of  the  danger,  was 

had  otherj  been  injured;  but,  of  course,  it  killed  in  consequence  of  the  trestle-work 

should  not  make  the  company  liable  to  him."  giving  way.    It  was  held  a  case  for  damages. 

1  International,  etc.,  R.  Co.  v.  Doyle,  49  '•  Case  put  by  Reade,  J.,  in  Crntchfleld  v. 
Texas,  190.  Richmond,  etc.,  R.  Co.,  76  N.  C.  323. 

2  Orutehfleld  v.  Richmond,  etc.,  R.  Co.,  76  °  Booth  v.  Boston,  etc.,  R.  Co.,  73  N.  Y.  38. 
K  O.  320;  Booth  v.  Boston,  etc.,  R.  Co.,  73  N.  Compare  Hayes  v.  Western  R.  Co.,  3  Cush. 
T.  38;  Paulmier  e.  Erie  R.  Co.,  34  N.  J.  L.  270,  which  case,  in  Cayzer  ».  Taylor,  supra, 
151 ;  Cayzer  v.  Taylor,  10  Gray,  274.  is  said  by  Thomas,  J.,  to  proceed  npon  the 

3  "  The  servant  does  not  agree  to  take  the  ground  that  the  injuiy  was  caused  by  the 
chances  of  any  negligence  on  the  part  of  his  negligence  of  a  workman,  —  his  failure  to  be 
employer;  and  no  case  has  gone  so  far  as  to  in  his  place  and  discharge  his  duty,  —  so  that 
hold  that  where  such  negligence  contributes  the  fact  that  the  train  was  short  of  hands 
to  the  injury  the  servant  may  not  recover.    It  was  wholly  immaterial. 

would  be  both  unjust  and  impolitic  to  suffer  '  10  Gray,  274. 
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1 11.  Degree  of  Care  exacted  of  the  Master.  — (1.)  In  General.  —  The  duty 
thus  imposed  upon  the  master,  of  selecting  and  maintaining  safe  machinery  and  com" 
petent  servants,  is  not  an  absolute  one.  He  is  not  an  insurer  of  the  safety  of  his  servants 
in  this  respect.  He  does  not  warrant  the  competency  of  his  servants  or  the  sufficiency 
of  his  machinery.  His  duty  to  them  is  discharged  by  the  exercise  of  reasonable  or 
ordinary  care ;  and  this,  as  in  every  other  situation,  is  measured  by  the  character,  the 
risks,  and  the  exposures  of  the  business.^  Even  where  the  element  of  skill  or  art 
comes  in,  as  against  a  workman  without  special  skill,  the  master  is  not  bound  to 
exercise  exhaustive  care  or  the  highest  degree  of  diligence.'  The  test  of  liability  is 
therefore  said  to  be,  not  whether  the  master  omitted  to  do  something  which  he  could 
have  done,  and  which  would  have  prevented  the  injury,  but  whether  he  did  any  thing 
which,  imder  the  circumstances,  in  the  exercise  of  ordinary  care  and  prudence,  he 


1  King  I).  Boston,  etc.,  B.  Co.,  9  Oush.  112 ; 
Mad  River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St. 
641 ;  Kansas  Pacific  R.  Co.  v.  Little,  19  Kan. 
269;  ».  c,  6  Reporter,  199;  6  Cent.  X..  J.  60; 
Manville  v.  Cleveland,  etc.,  K.  Co.,  11  Ohio 
St.  417;  Wonder  I).  Baltimore,  etc.,  B.  Co.,  32 
Md.  411;  Seaver  v.  Boston,  etc.,  R.  Co.,  14 
Gray,  465 ;  Ford  v.  Fitohburg  E.  Co.,  110  Mass. 
240;  Jones  v.  Granite  MiUs  Co.,  7  Reporter, 
146;  Lewis  v.  St.  Louis,  etc.,  R.  Co.,  59  Mo. 
495;  Cooper  t).  Iowa  Central  R.  Co.,  44  Iowa, 
134;  Colorado  Central  R.  Co.  v.  Ogden,  3  Col. 
499;  Harrison  v.  Central  R.  Co.,  31  N.  J.  L. 
293;  Goheen  v.  Texas,  etc.,  R.  Co.  (TJ.  S. 
Oir.  Ct.  West.  Dist.  Texas,  1876,  Duval,  J.), 
3  Cent.  L.  J.  382 ;  Indianapolis,  etc.,  E.  Co. ». 
Love,  10  Ind.  654;  Fort  Wayne,  etc.,  R.  Co.  v. 
Gildereleeve,  33  Mich.  133.  "What  is  ordinary 
care  cannot  be  determined  abstractly.  It  has 
relation  to,  and  must  be  measured  by,  the 
work  or  thing  done  and  the  instrumentalities 
used,  and  their  capacity  for  evil  as  well  as 
good.  What  would  be  ordinary  care  in  one 
case  may  be  gross  negligence  in  another. 
We  look  to  the  work,  its  difficulties,  dangers, 
and  responsibilities,  and  then  say.  What 
would  and  should  a  reasonable  and  prudent 
man  do  in  such  an  exigency?  The  word 
'  ordinary '  has  a  popular  sense  which  would 
gi-eatly  relax  the  rigor  of  the  rule.  The  law 
means.by '  ordinary  care,'  the  care  which  rea- 
sonable and  prudent  men  use  under  like  cir- 
cumstances." Cayzer  v.  Taylor,  10  Gray,  274, 
280,  per  Thomas,  J.  This,  variously  stated, 
is  the  doctrine  of  nearly  all  the  oases :  Jones 
V.  Teager,  2  Dill.  64 ;  Seaver  v.  Boston,  etc.,  E. 
Co.,  14  Gray,  467;  Locke  v.  Sioux  City,  etc., 
R.  Co.,  46  Iowa,  109;  Cooper  v.  Iowa  Central 
R.  Co.,  44  Iowa,  134;  St.  Louis,  etc.,  E.  Co.  v. 
Vahriua,  56  Ind.  511;  Camp  Point  Man.  Co.  v. 
BaUou,  71  111.  417;  Nashville,  etc.,  R.  Co.  v. 
Jones,  9  Heisk.  27;  Connolly  v.  Poillon,  41 
Earb.  366;  Houston,  etc.,  E.  Co.  v.  Oram,  49 
Texas,  341;    International,  etc.,  E.  Co.  «. 


Doyle,  49  Texas,  190;  «.  c,  6  Reporter,  631; 
Chicago,  etc.,  E.  Co.  v.  Swett,  45  111.  197; 
Daubert  v.  Pickel,  4  Mo.  App.  590.  In  Nash- 
ville, etc.,  E.  Co.  V.  Jones,  supra,  the  action 
was  for  the  death  of  a  railway  fireman, 
killed  by  the  explosion  of  the  boiler  of  the 
locomotive.  The  case  was  put  to  the  jury  on 
instructions  which  measure  the  duty  of  the 
company  by  the  standard  of  ordinary  or 
reasonable  care ;  but  the  court,  for  the  most 
part,  in  its  opinion,  cites  carrier  cases,  with- 
out noticing  that  the  courts  generally  impose 
a  higher  degree  of  care  upon  carriers  toward 
their  passengers  than  upon  masters  toward 
their  servants.  In  AUerton  Packing  Co.  v. 
Egan,  86  111.  253,  it  was  ruled  that  a  roaster 
cannot  be  held  liable  for  an  injury  to  one  of 
his  employees  from  the  use  of  the  machin- 
ery which  he  has  provided,  if  he  has  used  a 
high  degree  of  care  in  its  manufacture  and 
selection.  Whether  ordinaiy  prudence  and 
care  would  excuse  the  master,  the  court  did 
not  deem  it  necessary  to  decide.  It  has  been 
held,  by  the  St.  Louis  Court  of  Appeals,  error 
to  instruct  a  jury  that  a  master  is  bound  to 
exercise  "  the  utmost  care  and  diligence  "  in 
providing  machinery  to  be  used  by  his  em- 
ployees. The  measure  of  his  diligence  was 
held  to  be  ordinary  care.  Daubert  v.  Pickel, 
i  Mo.  App.  690.  As  to  the  degree  of  care  to 
be  taken  of  a  hired  slave,  see  Heathcock  v. 
Pennington,  11  Ired.  640.  "  To  provide  a  safe 
place  where  a  servant  can  work,  would  seem 
to  be  one  of  the  most  obvious  duties  of  the 
employer.  A  master  Is  bound  to  exercise 
proper  care  in  the  materials  and  machinery 
given  to  a  servant  to  work  upon  or  with,  and 
if  this  duty  is  neglected,  he  is  liable  for  inju- 
ries." Whalen  v.  Centenary  Church,  62  Mo. 
327,  per  Napton,  J.  (citing  Whart.  on  Ag., 
§  20). 

2  Whart.  on  Neg.,  §§  212,  213;  Nolan  v. 
Shickle,  3  Mo.  App.  300,  307. 
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•ought  not  to  have  done,  or  omitted  any  precaution  which  a  prudent  and  careful  man 
would  have  taken.'  Accordingly,  where  it  appeared  that  the  servant  was  killed  by  the 
fall  of  a  portion  of  an  overhanging  bank  of  earth  which  was  being  excavated  under 
the  direction  of  the  master,  it  was  held  error  to  charge  the  jury  to  the  effect  that 
if  the  defendant  could  have  done  any  thing  which  would  have  prevented  the  accident, 
his  omission  to  do  so  was  negligence.'  Tested  by  this  rule,  it  has  been  held,  with 
obvious  propriety,  that  a  declaration  in  an  action  by  a  railway  engineer  for  injuries 
sustained  in  consequence  of  his  engine  running  off  the  track,  which  merely  alleges 
that  the  engine  "ran  off  the  track  in  spite  of  the  reasonable  care  and  diligence  of  the 
plaintiff,  and  which  running  off  was  in  consequence  of  the  imperfect  and  insufficient 
■connection  of  the  track  where  the  said  track  crossed  other  tracks,  the  defendants 
being  bound  to  keep  said  track  in  good  running  condition,"  is  bad  on  demurrer, 
because  it  fails  to  allege  negligence  on  the  part  of  the  defendant,  and  asserts  an 
absolute  duty  to  keep  its  track  in  good  repair.^ 

(2.)  Master  not  bound  to  provide  the  safest  and  best  Machinery.  — The  master  is  not 
under  an  obligation,  under  all  circumstances,  to  make  use  of  the  safest  known  appli- 
ances and  instruments;  nor  is  he  responsible  for  a  failure  to  discard  one  which  is  not 
■such,  and  to  supply  its  place  with  something  safer.*  Thus,  in  the  absence  of  a  statute 
imposing  such  an  obligation,  the  proprietor  of  a  manufacturing  establishment  is  not 
obliged  to  provide  /?re-«5cajt)es  for  the  safety  of  workmen  in  case  of  flre.^  This  is  the 
sound  view,  and  the  one  generally  adopted;  but  the  Supreme  Court  of  Indiana  has 
imposed  a  higher  obligation  upon  railroad  companies,  by  sanctioning  the  following 
instruction:  "It  is  negligence  to  use  cars  dangerous  in  their  construction.  "When 
there  are  others  to  be  used  which  are  not  dangerous,  railroad  companies  are  bound  to 
procure  the  best;  otherwise  they  must  be  held  responsible."*  Other  courts  go  to 
what  seems  the  opposite  extreme,  and  hold  that,  as  between  himself  and  his  servant, 
a  manufacturer  has  the  right  to  keep  a  machine  in  use  after  it  has  become  old 
•and  defective,  unless  its  defect  expose  the  servant  to  some  latent  extraordinary 
'danger.'  This  view,  however,  is  clearly  sound,  and  reconcilable  with  the  general 
rule.  As  often  pointed  out,'  many  business  enterprises  could  not  he  carried  on  if  it 
were  incumbent  upon  the  proprietor  to  provide  himself  with  machinery  which  is  new 
and  sound.  Such  is  not  the  law.  It  all  comes  to  this :  The  obligation  of  the  master 
is  one,  not  only  of  care,  but  of  good  faith.  This  obligation  is  discharged  when  the 
master  fairly  apprises  the  servant  —  the  latter  being  sui  juris  —  of  the  nature  and 
•extent  of  the  rislis  which  he  undertakes.'    Accordingly  it  has  been  held,  that,  as  be- 

1  Leonard  v.  Collins,  70  N.  T.  90.  «  St.  Louis,  etc.,  E.  Co.  v.  Valirius,  56  Ind. 

2  Ibid.  511,519.    The  court  say:  "We  cannot  hold 
'  Indianapolis,  etc.,  E.  Co.  v.  Love,  10  Ind.       this  rule  as  incorrect.    The  same  rule,  in 

4S54.  reference  to  spark-arresters,  was  laid  down 

*  Fort  Wayne,  etc.,  E.  Co.  v.  Gildersleeve,  by  this  court  in  the  case  of  Toledo,  etc.,  E. 

-33  Mich.  133  (followed  in  Botsford  v.  Michi-  Co.  ■;;.  Wand,  48  Ind.  476,  and,  we  thint,  fully 

•gan,  etc.,  E.  Co.,  83  Mich.  256).    To  the  same  sustained  by  the  authorities.    Smith  «.  New 

■effect  Is  Stack  v.  Patterson,  6  Phila.  225;  York,  etc.,  E.  Co.,  19  N.  Y.  127;  Hegeman  v. 

Western,  etc.,  E.  Co.  j;.  Bishop,  50  Ga.  465;  Western  E.  Corp.,  13  N.  Y.  9."    See  ante,  p. 

Wonder  ■u.  Baltimore,  etc.,  E.  Co.,  32  Md.  152. 

411;  Jones  v.  Granite  Mills  Co.,  7  Reporter,  ?  Hayden  v.  Smithville  Man.  Co.,  29  Conn. 

146;  Piper  «.  New  York,  etc.,  E.  Co.,  IN.  Y.  548;     Kelley    v.    Silver    Spring,    etc.,    Co. 

S.  C.  (T.  &  0.)  290;  Salters  v.  Delaware,  etc.,  (Ehode  Island,  1878),  7  Eeporter,  60. 

•Oanal  Co.,  3  Hun,  338.  s  Supra,  §  3. 

5  Jones  V.  Granite  Mills  Co.  (Massachu-  »  Devltt  v.  Pacific  R.  E.,  50  Mo.  302;  Won- 

.setts,  1878),  7  Eeporter,  146.  der  v.  Baltimore,  etc.,  E.  Co.,  32  Md.  411; 

Dynen  v.  Leach,  26  L.  J.  (Exch.)  221. 
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tween  a  master  and  his  servant,  who  has  worked  in  his  shop  for  several  years  without  its 
being  lighted,  the  master  is  under  no  obligation  to  light  it.'  A  statement  of  the  rule- 
obviously  suggests  the  conclusion  that  if  the  machine  which  the  servant  is  required 
to  use  becomes  suddenly  out  of  repair,  the  master  will  not  be  liable  for  a  consequent 
injury  to  him,  unless  his  attention  had  been  called  to  the  defect,  or  unless,  exercising- 
a  degree  of  care  commensurate  with  the  character  of  the  machine,  he  ought  to  have 
known  it.' 

(3.)  Care  require^  in  the  Selection  and  Retention  of  Servants.  —  Neither  does  a 
master  warrant  the  nompetency  of  any  of  his  servants  to  the  others ;  the  extent  of 
his  undertaking  is,  that  he  will  exercise  reasonable  care  in  the  selection  of  art 
employee,  and  if  his  incompetency  is  discovered,  that  he  will  discharge  him  from  hia 
service.'  He  is  not  liable  where  he  has  used  all  ordinary  and  reasonable  precautions- 
in  this  regard,  and  where  the  mischief  arises  in  spite  of  such  precautions.*  "A 
corporation  stands  on  the  same  footing  with  an  individual  in  this  respect,  and  both 
are  bound  to  use  such  care  as  the  nature  and  dangers  of  their  business  require,  and 
no  more.  In  such  a  business  as  that  of  conducting  a  railroad,  personal  presence  of 
directors  and  officers  all  along  the  line  would  be  impossible.  The  charge  of  looking 
after  various  divisions  of  business  and  local  management  must  of  necessity  be  given 
to  many  subordinates,  of  greater  or  less  authority,  and  each  of  these  must  be  intrusted 
with  considerable  discretion,  not  only  in  managing  business,  but  also  in  choosing 
their  inferiors  in  position.  It  Is  incumbent  on  the  "principal,  whether  individual  or 
company,  to  have  safe  rules  of  business,  and  to  use  care  in  selecting  such  agents  as 
are  immediately  appointed.  It  is  also  a  duty  to  remove  such  persons  or  to  change 
such  regulations  as  they  have  reason  to  believe  unfit.  But,  until  informed  to  the 
contrar}',  they  have  a  right  to  trust  that  an  agent  or  officer  carefully  chosen  will  use 
good  judgment  in  making  his  own  appointments  and  doing  his  own  duties ;  and  they 
have  a  right  to  rest  upon  that  belief  until,  in  the  exercise  of  that  general  vigilance 
which  devolves  upon  themselves,  they  find  they  have  been  mistaken.  And,  as  all  men> 
are  liable  to  errors,  no  one  can  be  bound  to  treat  an  agent  as  Incompetent,  unless  for 
some  error  or  misconduct  going  to  his  general  unfitness  for  his  place."  * 

(4.)  Duty  of  Master  a  continuing  Duty. — But  the  master  does  not  discharge  his- 
duty  in  this  regard  by  providing  proper  and  safe  machinery,  or  fit  servants,  in  the  first 
instance,  and  then  remaining  passive.  "It  is  a  duty  to  be  affirmatively  and  positively 
fulfilled  and  performed."  He  must  supervise,  examine,  and  test  his  machines  as  oftea 
as  custom  and  experience  require.^  "  The  same  care  requisite  in  hiring  a  servant  ia 
the  first  instance,  must  still  be  exercised  in  continuing  him  in  the  service ;  otherwise 
the  employer  will  become  responsible  for  his  want  of  care  or  skill.  The  employer 
will  be  equally  liable  for  the  acts  of  an  incompetent  or  careless  servant  whom  he 

1  Kelley  v.  Silver  Spring,  etc.,  Co.  to  be  such  care  as  a  prudent  man  shoulct 
(Rhode  Island,  1878),  7  Reporter,  60.  See  use  under  similar  circumstances.  Houston, 
also  Seymour  v.  Maddox,  16  Q.  B.  326;  infra,       etc.,  R.  Co.  v.  Oram,  49  Texas,  311. 

§  12.  *  Michigan   Central   R.  Co.   o.  Dolan,  32 

2  Indianapolis,  etc.,  R.  Co.  n.  Flanigan,  77       Mich.  510. 

111.  365 ;  infra,  §  12.  5  Michigan,  etc.,  R.  Co.  v.  Dolan,  32  Mich. 

3  Shear.  &  Red  J.  on  Neg.,  §  86;  Columbus,       510,  513. 

etc.,  B.  Co.  V.  Troesch,  68  III.  545,  650 ;  Tar-  «  Warner  v.  Erie  R.  Co.,  39  N.  T.  46S ;  King, 

rantu.  Webb,  ISC.  B.  797;  Michigan  Central  i;.  New  York,  etc.B.  Co.,  4  Hun,769;  Shanny 

R.  Co.  V.  Dolan,  32  Mich.  510;  Union  Pacific  v.  Androscoggin  Mills,  66  Me.  420.    To  the 

R.  Co.  V.  Millikcn,  8  ICan.  647.    In  this  con-  same  effect,  see  Laning  v.  New  York,  etc.,  K.. 

nection,  the  Supreme  Court  ol  Texas  sane-  Co.,  ante,  p.  932. 
tioned  a  charge  whicli  defined  ordinai-y  care 
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continues  in  his  employment  after  a  knowledge  of  such  incompetency  or  carelessness, 
or  when,  in  the  exercise  of  due  care,  he  should  have  known  it,  as  if  he  had  been 
wantmg  in  the  same  care  in  hiring.  The  same  may  very  properly  be  said  of  the 
machinery.  The  servant  has  no  more  control  of  the  repairs  than  of  the  purchase,  —  no 
more  responsibility  for  the  one  than  for  the  other.  The  use  of  it  is  for  him ;  and  the 
risk  of  that  use,  whatever  it  may  be,  he  assumes.  That  comes  within  his  contract ; 
but,  as  part  of  the  same  contract,  the  employer  provides  the  means  of  carrying  on  the 
business,  and,  as  a  matter  of  course,  he  assumes  the  responsibility  that  his  work  shall 
be  done  with  due  care ;  and  as  the  responsibility  continues  so  long  as  the  means  are 
used,  so  must  the  same  care  be  exercised  in  keeping  the  required  means  in  the  same 
safe  condition  as  at  first.  "  '  It  has,  however,  been  ruled  in  New  York,  that  the  same 
degree  of  care  is  not  required  in  the  retention  of  servants  as  in  originally  selecting 
them.  The  reason  given  was,  that  when  a  servanthas  been  ascertained  to  be  fit  and  com- 
petent, such  qualities  may  be  supposed  to  continue.  Hence  it  was  said  that  the  master 
is  not  required  to  exercise  the  same  continuing  diligence  in  regard  to  the  fitness  of  his 
servants  as  in  the  inspection  of  his  machinery,  the  constant  tendency  of  which  is  to 
wear  out  and  become  defective.  Tested  by  this  rule,  the  following  instruction  was 
held  too  broad :  "  If,  after  a  competent  and  proper  person  is  employed  for  such  a 
duty,  his  habits  become  such  that  it  is  unsafe  to  trust  him  any  longer  in  that  capacity, 
the  company  are  bound  to  use,  through  their  proper  officers,  such  reasonable  care 
and  diligence  in  ascertaining  what  the  man  is,  after  he  is  employed,  as  they  would  be 
in  his  original  employment."  ^  This  view,  and  the  reasoning  on  which  it  is  based,  are 
unsatisfactory.' 

(5.)  In  the  Case  of  Railroads.  —  It  is  the  duty  of  railroad  companies  to  keep  their 
works  and  all  portions  of  their  track  in  such  repair,  and  so  watched  and  tended,  as  to 
insure  the  safety  of  all  who  may  lawfully  be  upon  them,  whether  passengers,  or 
servants,  or  others.  They  are  bound  to  furnish  a  safe  road,  and  sufficient  and  safe 
machinery  and  cars.  The  legal  implication  is,  that  they  will  have  and  keep  a  safe 
track,  and  adopt  suitable  instruments  and  means  with  which  to  carry  on  their 
business.  They  can  provide  all  this  by  the  use  of  the  requisite  care  and  foresight ; 
and  if  they  fail  to  do  so,  they  are  guilty  of  a  breach  of  duty,  and  are  liable  for  the 
consequences.*  Of  course,  this  obligation  does  not  extend  so  far  as  to  require  them  to 
provide  against  dangers  which  could  not  be  reasonably  foreseen ;  nor  are  they  bound  to 
secure  the  track  against  injuries  which  could  not  be  anticipated  by  reasonable  men,  — 
such  as  an  unprecedented  fiood,  or  other  unusual  visitation.  If  a  railway  bridge  is 
without  fault  as  to  plan,  mode  of  construction,  and  character  of  materials,  so  that  it 
was  originally  sufficient  for  all  the  purposes  for  which  it  was  designed,  and  if  the 
company  sees  that  it  is  afterwards  properly  inspected,  at  intervals  sufficiently  short,  by 
competent  and  skilful  men,  who  exercise  ordinary  care  and  diligence  to  keep  it  in 
repair,  the  company  has  discharged  its  duty,  and  is  not  liable  to  an  employee  for  an 
injury  caused  by  a  defect  in  such  structure,  unless  it  is  shown  that  the  company  had 
notice  of  such  defect,  and,  after  notice,  failed  to  repair  it.*    The  Supreme  Court  of 

1  Shanny  v.  Androscoggin  Mills,  66  Me.  Swett,  45  111.  197;  Illinois,  etc.,  E.  Co.  v. 
418-425.  Welch,  52  111.  183;  Goheen  v.  Texas,  etc.,  E. 

2  Infra,  §  12.  Co.  (U.  S.  Cir.  Ct.  West.  Dist.  Texas,  1876, 
s  Chapman  v.  Erie  E.  Co.,  55  N.  T.  579.              Duval,  J.),  3  Cent.  L.  J.  382. 

*  Snow  V.  Housatonio  E.  Co.,  8  Allen,  441,  *  Goheen  v.  Texas,  etc.,  R.  Co.  (U.  S.  Cir. 

446;  Lewis  v.  St.  Louis,  etc.,  E.  Co.,  59  Mo.  Ct.  West.  Dist.  Texas,  1876,  Duval,  J.), 3 Cent. 

495,  per  Wagner,   J. ;   Gibson  v.  Pacific  E.  L.  J.  382. 
K.,  ante,  p.  944;    Chicago,   etc.,    R.    Co.  v. 
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Pennsylvania  has  declared  that  a  railroad  company  is  under  an  obligation  to  keep  a 
sound  track  for  the  safety  of  all  persons  who  are  transported  over  it,  whether  passen- 
gers or  servants.  This  is  deemed  a  direct  and  immediate  duty,  the  non-performance 
of  which  will  not  be  excused  by  the  remote  negligence  of  its  servants  who  fail  to 
report  its  condition  or  to  put  it  in  repair.  If  the  substructure  carrying  the  rails  is 
suffered  to  lie  until  it  has  become  rotten  and  unsafe,  this  is  deemed  the  negligence  of 
the  company  itself,  and  not  merely  that  of  its  servants.  Casualty  from  such  a  cause 
is  not  one  of  the  ordinary  perils  which  presumptively  every  one  incurs  who  takes 
service  with  the  company.  It  is  not  likened  to  the  breaking  of  a  rail  from  mere 
accident,  or  from  some  cause  immediately  traceable  to  the  negligence  of  another 
employee.'  Another  court  has  said  that  the  duty  of  such  a  company  is,  to  furnish 
good,  well-constructed  machinery,  adapted  to  the  purpose  for  which  it  is  used,  of 
good  material,  and  of  the  kind  that  is  found  to  be  most  safe  when  applied  to  use ;  it 
is  not  required  to  seek  and  apply  every  new  invention,  but  must  adopt  such  as  is 
found  by  experience  to  combine  the  greatest  safety  with  practical  use.^  It  is  not 
bound  to  discard  cars  of  an  old  pattern  because  the  coupling  of  them  with  cars  of  a 
new  pattern  is  attended  with  more  danger  than  the  coupling  of  new  cars  with  each 
other.'  Neither  is  it  bound  to  adopt  what  is  known  as  the  "target  switch,"  simply 
because  this  kind  of  switch  guards  more  effectually  against  the  negligence  of  switch- 
men than  the  common  switch,  it  appearing  that  the  latter  is  safe  when  properly 
operated.*  The  Supreme  Court  of  Tennessee  has,  however,  held  that  the  rule  just 
stated  Is  not  applicable  to  railroad  companies.  In  the  opinion  of  that  court,  "  the 
general  doctrine  is,  that  in  proportion  to  the  importance  of  the  business,  and  the  perils 
incident  to  it,  is  the  obligation  of  the  company  to  see  that  the  engines  and  apparatus 
are  suitable,  sufficient,  and  '  as  safe  as  care  and  skill  can  make  them ; '  "  *  which,  no 
doubt,  expresses  the  extent  of  their  obligation  to  passengers,  but  not  to  their  servants. 
In  respect  of  dangers  and  defects  in  the  company's  roadway  and  bridges,  such  as 
are  likely  to  result  in  injuries  to  passengers  as  well  as  to  servants,  it  is  difl3cult  to 
separate  the  degree  of  care  which  the  company  owes  the  travelling  public  from  that 
which  it  owes  to  those  of  its  servants  who  are  employed  in  running  its  trains  and 
laboring  at  its  stations.  These  servants,  from  the  nature  of  their  employment,  have 
no  opportunity  to  inspect  the  track  and  inform  themselves  of  its  dangers  and  defects ; 
and  if  the  company  owes  them  any  duty  at  all  in  this  regard,  it  is  not  plain  why  it 
should  be  a  duty  inferior  to  that  which  it  owes  to  the  travelling  public.  And  some 
courts  hold  that  it  is  not.«  Thus,  the  Supreme  Court  of  Illinois  declares  that  the 
result  of  previous  rulings '  is,  not  to  hold  these  companies  as  insurers  that  their  road, 

>  O'DonneU  v.  Allegheny  Valley  B.  Co.,  59  6  Nashville,  etc.,  H.  Co.  v.  Elliott,  1  Coldw. 

Pa.  St.  239.    This  view,  given  by  Agnew,  J.,  611, 617, 618. 

in  the  opinion  of  the  court,  was  thought  by  «  Chicago,  etc.,  K.  Co.  w.  Swett,  45  m.  201; 

Eead,  J.,  to  require  a  large  qualitioation  as  Illinois,  etc.,  E.  Co.  v.  Welch,  52  111.  183 ;  Illi- 

to   servants   engaging  as  such  with   a  lull  nois,  etc.,  E.  Co.  i;.  Phillips,  49  111.  234;  Pitts- 

kuowledge  of   the  state   and  condition  of  burgh,  etc.,  E.  Co.  v.  Thompson,  56  111.  138; 

the  track;  and  this  last  view  is  clearly  the  Dorsey  v.  Phillips,  etc.,  Co.,  583,  597. 
correct  one.     Indianapolis,   etc.,  E.  Co.  e.  '  What  was  said  in  Chicago,  etc.,  E.  Co.  ■». 

Love,  10  Ind.  554.  Swett,  45  111.  201,  was  subsequently  modified 

2  Toledo,  etc.,  E.  Co.  v.  Asbury,  84  111.  429.  in  Illinois,  etc.,  E.  Co.  v.  Welch,  52  111.  183, 

s  Fort  Wayne,  etc.,  E.  Co.  v.  Gildersleeve,  and  in  Illinois,  etc.,  E.  Co.  v.  Phillips,  49  111. 

33  Mich.  133.  234,  and  Pittsburgh,  etc.,  B.  Co.  o.  Thomp- 

*  Salters  v.  Delaware,  etc..  Canal  Co.,  3  son,  56  lU.  138. 
Hun,  338.    Compare  Piper  v.  New  Torii,  etc., 
E.  Co.,  1  N.  T.  S.  C.  (T.  &  C.)  290. 
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appurtenances,  and  instrumentalities  are  safe  and  in  good  condition,  but  that  they 
■will  do  all  that  human  care,  vigilance,  and  foresight  can  reasonably  do,  consistent 
■with  the  modes  of  conveyance  and  the  practical  operation  of  the  road,  to  put  them  in 
that  condition  and  to  keep  them  so.^  "The  duty  owing  by  a  railroad  company,"  said 
Brebse,  J.,  "  to  the  public,  as  well  as  to  those  in  their  employment,  is  that  their  road, 
and  bridges  and  other  appurtenances,  shall  be  constructed  of  the  best  material,  having 
in  view  the  business  to  be  done  upon  it.  In  their  construction,  they  should  equal 
those  of  the  best  roads  doing  an  equal  amount  of  business,  and  the  utmost  care  and 
vigilance  [should  be]  bestSwed  upon  keeping  them  in  a  safe  condition.  The  law  will 
not  allow  them  to  be  out  of  repair  an  hour  longer  than  the  highest  degree  of  diligence 
requires.  And  further,  it  is  their  duty  to  keep  a  sufficient  force  at  command,  and  of 
capacity  sufficient,  to  discover  defects  and  apply  the  remedy.  Neglecting  to  keep  it 
in  the  best  condition,  if  injury  or  loss  occurs  thereby,  the  companies  will  be  liable ;  and 
they  ought  to  be  so  liable.  From  this  responsibility  they  cannot  be  relieved,  except 
by  showing  that  the  defect  was  one  which  could  not  be  discerned  or  remedied  by  any 
reasonable  skill  or  foresight."  ^  Accordingly,  an  instruction  which  leaves  out  of  view 
this  strong  obligation,  but  places  the  liability  of  the  company  upon  actual  knowledge 
of  the  defective  construction,  is  erroneous.'  There  may  be  cases  where  the  question 
whether  it  -was  the  duty  of  the  engineer  to  inspect  the  track  will  be  a  question  for  the 
jury.  It  was  so  held  where,  in  passing  trains  over  the  tracks  of  two  other  railroads, 
temporary  rails  had  been  put  down  as  often  as  required,  of  which  the  engineer  of  a 
construction-train,  who  was  injured  in  consequence  of  his  engine  running  off  the  track 
at  this  point,  had  notice.* 

Such  a  company  has  been  held  responsible  in  damages  to  an  employee  for  an  injury 
resulting,  without  his  negligence,  from  a  tank  or  other  appendage  of  the  road,  so 
negligently  constructed  as  to  subject  the  employee  to  unnecessary  and  extraordinary 
danger,  which  he  could  not  reasonably  anticipate  or  know  of,  and  of  which  he,  in  fact, 
was  not  informed.*  But  a  railway  company  is  under  no  legal  obligation  to  build  its 
bridges  so  high  that  a  man  may  pass  under  them  safely  while  standing  upon  the  top 
of  a  box-car ;  and  if  one  of  its  servants  is  killed  or  injured  by  being  struck  by  such  a 
bridge  while  standing  upright  on  such  a  car,  or  nearly  so,  he  being  acquainted 
with  the  height  of  the  bridge,  his  misfortune  will  be  attributed  to  his  own  negligence, 
and  not  to  the  negligence  of  the  company.*  On  the  same  grounds,  where  a  con- 
ductor of  a  freight-train  was  struck  and  killed  by  the  projecting  roof  of  a  depot- 
building,  and  it  appeared  that  the  defendant  had  lived  for  many  years  at  the  place  of 
injury ;  that  he  had  for  a  long  time  been  familiar  with  the  road,  passing  over  it  daily; 
and  it  did  not  appear  that  any  change  had  been  made  in  the  building,  or  in  the  roadi 
since  he  became  an  employee  on  the  road,  it  was  held  that  there  could  be  no  recovery 
of  damages.  In  entering  upon  the  service,  the  servant  assumed  the  risk  of  the  prem- 
ises as  he  found  them.' 

Where  a  railroad  company  so  constructed  a  side-track  that  all  frains  coming  from 
one  direction,  in  order  to  switch  cars  upon  it,  were  obliged  to  make  what  is  known  as 
the  ^^ flying  switch"  and  a  switchman  employed  at  the  station  was  killed,  in  the  night- 

1  Toledo,  etc.,  E.  Co.  v.  Conroy,  68  HI.  560,  '  Houston,  etc.,  E.  Co.  v.  Oram,  49  Texas, 
667;  s.c,  61  111.  162.  341. 

2  Toledo,  etc.,  E.  Co.  v.  Conroy,  68  HI.  B60,  «  Baylor  v.  Delaware,  etc.,  E.  Co.,  40  N.  J. 
669.  L.  23 ;  Devitt  v.  Pacific  E.  E.,  50  Mo.  302. 

8  Ibid.  '  Gibson   v.  Eiie    E.    Co.,  63  N.  T    449 

*  Indianapolis,  etc., B.  Oo.  v.  Love,  10  Ind.  (reversing  «.  c,  5  Hun,  31).  Miller,  J.,  dis- 
654.  seuted. 
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time,  in  attempting,  when  aignalled,  to  run  from  the  station-house  to  the  switch  in 
order  to  turn  it,  the  company  was  held  liable,  on  the  ground  that  it  had  been  negligent 
in  failing  to  establish  proper  rules  and  regulations  for  making  the  "flying  switch," 
and  in  failing  to  provide  the  cars  which  were  attempted  to  be  switched  with  good  and 
sufficient  brakes  and  with  the  proper  number  of  lights.^  Where  a  brakeman  was 
killed  in  making  what  is  known  as  the  "flying  switch,"  in  consequence  of  the  fact 
that  a  particular  car  had  no  ladder  on  it  by  which  he  could  ascend  to  apply  the  brake, 
it  was  held  that  the  following  instruction,  fairly  construed,  was  not  in  conflict  with 
the  rule  which  exacts  of  the  master,  in  the  furnishing  of  machinery,  only  reasonable 
or  ordinary  care:  "It  was  the  defendant's  duty  to  provide  cars  with  such  appliances 
as  are  best  calculated  to  insure  the  safety  of  employees ;  and  if  a  ladder  on  the  end  of 
the  car,  or  a  handle  as  described  by  the  witness,  would  be  a  better  protection  to  life 
than  the  car  which  produced  the  accident,  then  it  would  be  the  defendant's  duty  to 
furnish  a  car  with  such  appliances."  A  fair  construction  of  this  language,  under  the 
circumstances  of  the  case,  did  not  warrant  the  supposition  that  it  exacted  of  the 
defendant  the  highest  degree  of  skill  and  the  procuring  of  the  very  best  appliances- 
but  rather  those  appliances  which  were  reasonably  best  calculated  to  answer  the  end 
proposed,  as  compared  with  those  which  the  company  did  furnish.^  In  Tennessee  it 
has  been  ruled,  with  obvious  propriety,  that  a  statute  providing  that  "  every  railroad 
company  shall  keep  the  engineer,  fireman,  or  some  other  person  upon  the  locomotive, 
always  on  the  lookout  ahead,  and  when  any  person,  animal,  or  other  obstruction 
appears  upon  the  road,  the  alarm-whistle  shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train  and  prevent  an  accident,"  did  not 
apply  to  the  running  of  engines  and  trains  about  the  depots  and  yards  of  railroads, 
nor  did  it  have  reference  to  the  protection  of  the  employees  of  a  railroad  when 
moving  across  the  track  in  the  discharge  of  their  duties.' 

It  is  also  incumbent  upon  railway  companies  to  use  ordinary  prudence  in  making, 
and  publishing  to  their  employees,  sufficient  and  necessary  rules  and  regulations  :or 
the  safe  running  of  their  trains  and  for  the  government  of  their  employees.  For 
an  injury  to  one  of  its  employees,  arisingfrom  the  want  of  such  regulations,  such  a  com- 
pany will  be  adjudged  to  pay  damages.*  But,  it  being  impossible  for  a  railway 
company  to  move  its  trains  when  being  made  up,  or  when  broken  up,  according  to  a 
time-table,  the  omission  to  provide  regulations  as  to  the  time  of  moving  trains  engaged 
in  and  about  the  freight  and  engine  houses  and  depots  of  the  company  is  not  negli- 
gence. But  it  is  practicable  to  prescribe  in  what  manner  engineers  and  conductors  shall 
give  notice  of  the  approach  of  an  engine,  with  or  without  cars,  when  trains  are  being 
made  up,  or  are  moving  about  freight-houses,  depots,  or  engine-houses ;  and  if  proper 
precautions  are  not  taken  for  the  protection  of  life  and  limb  from  negligence  by  such 
engines  and  trains,  a  person  injured  who  is  not  an  employee  of  the  company  has  just 
cause  to  complain,  and  is  entitled  to  recover  damages  for  any  injury  sustained  by 
reason  of  the  omission  of  the  company  to  adopt  such  reasonable  guards  against  liability 
to  injury.  But  one  who  enters  into  the  employ  of  the  company  with  full  knowledge 
that  no  provision  has  been  made  for  protecting  its  servants  against  injury  from 
moving  trains  or  engines,  has  no  claim  to  recover  damages  if  he  sustains  injuries 
by  reason  of  the  company  omitting  to  make  such  provisions  and  regulations  as 

1  Chicago,  etc.,  R.  Co.  v.  Taylor,  69  HI.  s  LouisviUe,  etc.,  E.  Co.  v.  Robertson,  9 

461.  Heisk.  276. 

-  Greenleal    v.  Illiaois,  etc.,  E.   Co.,  29  *  Cooper  v.  Iowa  Central  R.  Co.,  44  Iowa, 

Iowa,  14.  134;  Chicago,  etc.,  R.  Co.  v.  Taylor,  69  lU.  461. 
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prudence  and  a  proper  regard  for  the  lives  of  others  might  require.^  Thus,  where 
two  railway  companies  were  in  the  joint  occupation  of  a  station,  and  a  servant  of  one 
of  them,  while  engaged  under  a  car  on  the  siding,  repairing  it,  was  killed  in  conse- 
quence of  another  car  being  shunted  against  the  car  under  which  he  was,  and  it  was 
found  that  there  had  been  no  negligence  on  the  part  of  any  of  the  employees,  but 
that  the  accident  arose  from  the  fact  that  the  rules  were  defective,  it  was  held  that  the 
company  whose  servants  shunted  the  car  must  pay  damages.^  And  where  a  railroad 
company  constructs  a  side-track  so  that  it  has  but  one  connection  with  the  main 
track,  in  consequence  of  which  all  trains  coming  from  one  direction,  In  order  to 
switch  cars  upon  the  side-track,  must  make  what  is  known  as  the  "fljing  switch,"  it 
has  been  held  incumbent  on  the  company,  out  of  regard  for  the  safety  of  its 
employees,  to  make  and  publish  rules  and  regulations  to  be  by  them  observed 
in  this  dangerous  operation.' 

(6.)  In  Respect  of  Injuries  in  coupling  Cars. — The  subject  under  consideration  may 
be  illustrated  by  referring  to  a  large  class  of  actions  brought  for  injuries  received  by 
railway  brakemen  in  coupling  and  uncoupling  oars.  This  duty,  as  is  well  known, 
is  highly  dangerous,  even  under  favorable  conditions.  It  is  therefore  obvious  that  the 
rule  of  ordinary  care  already  stated  would  place  the  company  under  a  degree  of  care, 
in  providing  its  cars  with  safe  apparatus  for  this  purpose,  which,  applied  to  ordi- 
nary situations,  would  be  denominated  extraordinary.  Yet  it  is  held,  even  here,  that 
such  a  company  is  not  liable  for  an  injury  received  by  a  brakeman  in  coupling  cars 
having  double  buffers,  simply  because  a  higher  degree  of  care  is  necessary  in  using 
them  than  is  demanded  in  the  use  of  those  differently  constructed.  Nor  is  such  a 
company  obliged  to  discard  cars  of  an  old  pattern  simply  because  it  is  more  dangerous 
to  couple  them  to  cars  of  a  new  pattern  than  it  is  to  couple  new  cars  to  each  other.* 
In  all  these  cases,  care  must  be  taken  to  note  the  distinction  between  a  vice  common 
to  a  whole  class  of  cars,  with  which  the  brakeman  may  be  supposed  to  be  familiar, 
and  a  vice  peculiar  to  a  particular  car,  —  such  as  a  defective  draw-bar,  —  of  which  the 
brakeman  may  have  no  knowledge.*  In  cases  of  this  kind,  damages  have  been  recov- 
ered where  the  draw-bar  of  a  particular  oar  was  too  short,  permitting  the  tender  and 
car  to  come  so  close  together  as  to  cause  an  accident  to  a  brakeman  having  no  knowl- 
edge of  the  defect ;  *  where  the  brakeman  was  crushed  between  a  car  and  the  tender 
of  the  engine,  without  fault  on  his  part,  and  in  consequence  of  the  coupling  arrange- 
ment being  defective,  as  the  jury  found,  the  evidence  being  conflicting.'  Where  the 
complaint  stated  that  the  defendant  railway  company  negligently  took  upon  its  track, 
used,  and  operated  a  car  upon  whose  brake-frame  or  brake-beam,  at  the  end  of  the 
car,  was  a  large  and  long  bolt  out  of  place,  and  which  unnecessarily,  carelessly,  and 

1  Haskin  v.  New  York,  etc.,  K.  Co.,  66  Co.,  41  "Wis.  478;  ».  u.,  44  Wis.  44;  18  Alb.  L. 

Barb.  129  (affirmea,  56  N.  T.  608,  lor  the  J  137. 

reasons  given  in  the  opinion  of  the  court  »  Toledo,  etc.,  E.  Co.  v.  Fredericks,  71  HI. 

below).  294,  the  court  saying:  "The  msohinery  and 

'  Vose  V.  Lancashire,  etc.,  E.  Co.,  2  Hurl.  cars  furnished  for  use  should  not  be  so  un- 

&  N.  728;  s.  ii.,  4  Jur.  (N.  8.)  364;  27  li.  J.  skilfully  constructed  that  the  slightest  Indls- 

(Bxch.)  249.  cretion  on  the  part  of  the  operatives  would 

»  Chicago,  etc.,  R.  Co.  ■».  Taylor,  69  111.  461.  prove  fatal.    Such  was  the  character  of  the 

*  Fort  Wayne,  etc.,  R.  Co.  v.  Gildersleeve,  coupling  in  question."    See  also  Orutohfleld 

33  Mich.  133;  Indianapolis,  etc.,  E.  Co.  v.  «.  Richmond,  etc.,  R.  Co.,  78  N.  0.  300;  s.  c, 

Flanigan,  77  111.  365.  76  N.  0.  320. 

6  Ibid.;  Toledo,  etc.,  R.  Co.  v.  Fredericks,  '  Le  Claire  v.  First  Bivision,  etc.,  R.  Co., 

71  111.  294;  Greenleal  v.  Illinois,  etc.,  E.  Co.,  20  Minn.  9. 
29  Iowa,  14;  Wedgwood  v.  Chicago,  etc.,  R. 
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unskilfully  projected  beyond  the  frame,  beam,  or  bar-head,  in  the  way  of  the  brake- 
man  going  to  couple  the  cars ;  that  the  defendant  negligently  suflFered  the  bolt  to 
remain,  without  cutting  off  the  projecting  part  thereof,  and  without  informing  the 
plaintiff  of  its  dangerous  condition ;  that,  while  going  between  the  said  car  and  another 
one  to  couple  them,  the  plaintiff  was  tripped  and  thrown  down  by  said  bolt,  and  thus 
injured,  —  it  was  held  that  a  good  cause  of  action  was  stated;'  and,  the  case  subse- 
quently coming  to  trial,  it  was  held,  there  being  evidence  to  support  these  allegations, 
that  the  case  was  properly  submitted  to  the  jury.'  Such  a  projection,  if  a  defect, 
being  an  obvious  one,  which  the  defendant  was  bound  to  remedy,  it  was  not  error  to 
refuse  to  charge  the  jury  that,  if  the  car  became  thus  defective  after  it  was  first  put  ia 
use  by  the  defendant  (several  years  before  the  accident),  the  defendant  was  not  liable 
unless  it  had  notice  of  the  defect.'  In  the  absence  of  proof  that  the  plaintiff  was  not 
in  charge  of  the  car  at  the  time  of  the  injury,  except  so  far  as  is  implied  from  his 
service  as  brakeman,  and  in  the  absence  of  proof  that  he  was  under  a  duty  of  inspect- 
ing it,  there  was  no  error  in  refusing  to  charge  that  it  was  his  duty  to  observe  any 
defect  in  it,  and  to  avoid  it  if  dangerous,  and  that  his  failure  to  do  so  would  prevent  a 
recovery.* 

(7.)  In  Case  of  the  Explosion  of  Steam-Boilers.  —  This  subject  has  been  already 
considered  in  another  connection.*  Steam,  when  confined  for  the  purpose  of  furnish- 
ing motive  power,  being  highly  dangerous,  there  is  considerable  reason  for  imposing 
upon  those  having  care  of  steam-boilers  a  high  degree  of  diligence,  akin  to  that 
imposed  upon  railway  companies.  This  is,  indeed,  nothing  more  than  ordinary  care, 
measured  by  the  perils  of  the  particular  situation;  but,  for  fear  of  misleading  juries, 
courts  frequently  express  the  rule  in  stronger  language  than  is  usually  implied  by  the 
words  "  ordinary  care."  *  Tested  by  this  rule,  if  a  proprietor  employs  a  well-known 
and  reputable  machinist  to  construct  a  steam-engine,  and  it  blows  up  from  bad 
materials  or  unskilful  work,  the  proprietor  is  not  responsible  for  any  injury  that  may 
result,  whether  to  his  own  servant  or  to  a  third  person.'    But  the  rule  is  different  if  a 

'  Weagwood  V.  CMoago,  etc.,  E.  Co.,  41  genoe."    Morris  o.  Gleason,  1  Bradw.  510. 

Wis.  478.  Compare  Allerton  Packing  Co. ».  Egan,  86  111. 

3  Wedgwood   v.  Chicago,  etc.,  E.  Co.,  44  253,  255 ;  «.  c,  18  Alb.  L.  J.  295 ;  10  Ch.  Leg.  N. 

Wis.  44 ;  s.  c,  18  Alb.  L.  J.  137.  169,  where,  in  a,  case  ol  this  kind,  the  conrt 

'  Ibid.    See  infra,  §  12.  say:  "  There  can  be  no  question  that  when 

*  Hid.  For  instances  of  coTitributory  tieg-  a  person  provides  machinery  to  be  used  by 
ligence  in  conpling  cars,  see  infra,  §  24.  his  employees,  he  cannot  be  held  liable  for 

6  Ante,  p.  113.  injuiy  received  by  the  imperfection  thereof, 

*  Jones  V.  y  eager,  2  Dill.  64.  A  well-  if  such  employer  has  used  a  very  high  degree 
drawn  charge  to  a  jury,  stating  the  obliga-  of  care  in  its  manufacture  or  selection,  both 
tion  of  a  railway  company  to  have  the  boilers  as  to  the  material  and  construction.  This 
of  its  locomotives  subjected  to  the  usual  certainlyfills  all  the  requirements  of  the  law, 
available  tests,  by  competent  and  skilful  ma-  in  the  use  of  diligence  as  to  his  employees, 
chinists,  will  be  found  in  Nashville,  etc.,  R.  in  providing  such  machinery.  We  will  not 
Co.  ».  Jones,9Heisk.  27.  In  Jones  o.  Teager,  stop  to  inquire  whether  in  such  cases  ordi- 
2  Dill.  64,  the  reader  will  find  a  lucid  charge  nary  prudence  or  care  in  making  such 
to  a  jury,  drawn  by  a  very  able  judge,  in  an  selection  or  construction  is  all  the  diligence 
action  of  this  nature.  In  an  action  for  the  required,  as  the  evidence  abundantly  shows 
death  of  an  engineer  by  the  explosion  of  a  that  the  company,  in  providing  the  maohin- 
steam-boUer  in  a  mill,  the  Appellate  Court  ery  in  this  case,  used  a  very  high,  if  not  the 
of  Illinois  applied  the  language  used  by  the  highest,  degree  of  dUigence,  and  has  ab- 
Supreme  Court  of  the  same  State  in  a  railway  solved  defendants  from  all  liability  in  pro - 
case  (Columbus,  etc.,  E.  Co.  v.  Troesch,  68  viding  the  machinery." 

HI.  545),  and  said  that  the  rule  was  "dili-  '  Ix)see  v.  Buchanan,  ante,  p.  47;  note, 

gence,— perhaps  high,  or  the  highest,  dili-       ante,  p.  112. 
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machine  is  made  according  to  his  own  plan,  or  if  he  interferes  and  gives  directions  as 
to  the  manner  of  its  construction;  the  machinist  then  becomes  his  servant,  and 
respondeat  superior  is  the  rule.'  Moreover,  in  the  view  of  some  courts,  it  is  a 
necessary  part  of  this  doctrine,  that,  if  the  master  has  been  careful  in  selecting  his 
master-machinist,  he  will  not  be  answerable  to  the  firemen  or  engineer  for  an  explo- 
sion which  may  result  from  a  neglect  of  duty  on  the  part  of  such  master-machinist ;  ^ 
and  one  court  has  gone  farther,  and  held,  that  where  a  railway  company  had  been 
diligent  in  this  regard,  it  would  not  have  been  responsible  for  an  explosion  causing 
the  death  of  the  fireman,  although  the  directors  had  been  notified  that  the  particular 
engine  was  unfit  for  use.'  Other  courts  have  held  precisely  the  reverse  on  similar 
facts,*  conformably  to  a  view  elsewhere  more  fully  presented,  that  the  servant  who 
has  charge  of  the  master's  machinery  and  appliances  is  to  be  deemed  the  vice-principal 
of  the  master,  and  not  a  fellow-servant  with  those  who  may  be  engaged  at  labor  on 
the  premises,  or  in  connection  with  the  machinery.* 

In  a  leading  case  of  this  nature,  in  New  York,  the  referee  to  whom  the  case  was 
referred  found  that  the  boiler  of  the  locomotive  which  exploded  "  was  defective  and 
dangerous ;  that  its  condition  in  this  respect  was  known  to  the  defendants,  and  to  the 
persons  in  the  defendants'  service  whose  duty  it  was  to  select  the  engines  which  were 
to  be  used  on  the  defendants'  road,  for  some  weeks  before  the  explosion ;  and  that  the 
defendants  had  been  frequently  notified  thereof."  He  did  not  find  that  the  plaintiff 
knew  of  the  dangerous  condition  of  the  boiler,  and  the  court  said  that  this  could  not 
be  presumed.  It  was  held  that  the  defendant  was  liable.'  Failing  to  use  on  his  boiler 
a  fusible  safety-plug,  as  required  by  statute,  has  been  held  evidence  of  negligence  in  a 
case  of  this  kind ;  and,  in  the  face  of  such  a  statute,  it  is  incompetent  to  introduce 
evidence  of  a  general  custom  among  engineers  not  to  use  such  a  safety-plug.' 

A  declaration,  in  such  a  case,  which  alleges  that  the  master  carelessly  and  wrong- 
fully furnished  an  insufficient  engine;  that  the  insuflSciency  was  unknown  to  the 
servant,  and  "but  for  want  of  all  proper  care  and  diligence  would  have  been  known 
to  the  mMter;  and  that  while  the  servant  was  in  the  careful  and  prudent  use  of  the 
engine,  it  exploded  on  account  of  such  insufficiency,  and  injured  the  servant,"  etc., 
discloses  a  good  cause  of  action.'  A  complaint  was  likewise  held  good  on  demurrer 
which  contained  the  following  allegations :  That  the  decedent  had  been  in  the  employ- 
ment of  the  defendant,  as  fireman  on  a  freight-engine,  for  about  two  months,  when,  on 
a  day  mentioned,  he  was  ordered  by  the  defendant  to  serve  as  fireman  on  a  particular 
engine  attached  to  an  express  passenger-train,  then  running  on  said  road  between 
certain  points  named;  that  said  engine  "was  old,  rickety,  with  a  weak,  defective, 
patched-up,  and  leaky  boiler,"  which  was  not  strong  enough  to  endure  a  high  pressure 
of  steam,  and  could  not  be  used  with  safety  in  drawing  a  train  of  any  kind,  and  that 
its  use  on  an  express-train  in  its  weak  and  unsound  condition  involved  great  peril  to 
the  lives  of  passengers  and  employees ;  that  the  deceased  did  not  know,  and  had  no 
means  of  knowing,  the  weak  and  unsafe  condition  of  said  engine  when  he  was  placed 
on  it  as  fireman ;  that  the  defendant,  with  full  knowledge  of  the  defective  and  unsafe 

1  Sharswood,  J.,  in  Ardesco  Oil   Co.  v.  ».  The  State.nseof  Hogan,46  Md.  229;Nash- 

GUson,  63  Pa.  St.  146, 150.  viUe,  etc.,  E.  Co.  n.  Jones,  9  Heisk.  27. 

a  Hard  v.  Vermont,  etc.,  K.  Co.,  32  Vt.  473.  '  Infra,  §  36. 

'  Columbns,  etc.,  B.  Co.  v.  Arnold,  SI  Ind.  «  Keegan  v.  Western  E.  Corp.,  8  N.  T.  17B; 

174, 187.  ».  c,  Seld.  Notes,  44. 

*  Ford  V.  Fitchburg  B.  Co.,  110  Mass.  240;  '  Cayzer  v.  Taylor,  10  Gray,  274. 

Cumberland,  etc.,  E.  Co.  v.  The  State,  nse  of  8  Noyes  v.  Smith,  28  Vt.  69. 
Moran,  44  Md.  283;  Cumberland,  etc.,  E.  Co. 
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condition  thereof,  carelessly  and  negligently  caused  the  same  to  be  used  in  drawing 
said  express-train ;  that  on  the  same  day  the  boiler  exploded,  by  reason  of  its  defective 
and  unsound  condition,  and  caused  the  death  of  the  decedent,  without  any  negligence 
on  his  part.' 

In  such  an  action,  the  testimony  of  employees  of  the  company,  who  had  used  the 
«ngine,  that,  among  them,  the  engine  had  always  been  considered  unsafe,  has  been 
held  competent  for  the  purpose  of  showing  that  the  person  having  care  of  the 
machinery  of  the  road  knew,  or  might  have  known  by  reasonable  diligence,  that  it 
was  not  safe.^ 

Where  a  fireman  and  engineer  work  together  at  one  engine,  the  engineer,  although 
presumably  a  skilful  mechanic,  capable  of  ascertaining  when  the  boiler  is  defective 
or  dangerous,  is  not,  as  towards  the  fireman,  the  representative  or  vice-principal  of 
the  master,  but  they  are  fellow-servants  in  the  same  common  employment,  within  the 
meaning  of  §  1 ;  and  if  an  explosion  of  the  boiler  takes  place  in  consequence  of  the 
negligence  of  the  engineer,  and  the  fireman  is  thereby  killed,  his  representative  can- 
not recover  damages  of  the  employer.'  So,  the  engineer  and  fireman  in  charge  of  the 
■engine  in  a  mill  are  fellow-servants,  in  the  same  common  employment,  with  the  oper- 
atives in  the  mill.* 

Cases  involving  the  contributory  negligence  of  engineers  are  considered  in  a  subse- 
■quent  section.' 

'?  12.  Kncwledge  on  the  Part  of  the  Master.  —  TJpon  the  question  whether 
the  master  has  exercised  reasonable  or  ordinary  care  in  the  discharge  of  his  duties 
towards  his  servant,  it  is  obvious  that  his  knowledge,  or  want  of  knowledge,  of  the 
thing  which  subsequently  caused  the  injury  to  the  servant  will  have  a  very  important 
bearing.*  As  already  pointed  out.  If  the  master  knew,  or  ought  to  have  known,  and 
the  servant  did  not  know,  and  was  not  bound  to  know,  of  its  existence,  the  liability  of 
the  master — the  servant  having  been  otherwise  in  the  exercise  of  due  care — is  fijted.' 

1  Columbus,  etc.,  E.  Co.  v.  Arnold,  31  Ind.  «  Caldwell  v.  Brown,  53  Pa.  St.  453. 

177.    Tlie  court,  in  giving  its  judgment,  say:  6  Infra,  §  24. 

"  The  master  is  not  responsible  to  the  em-  •  Where  the  issue  was,  whether  he  had 
ployee  for  an  injury  occasioned  by  the  care-  been  guilty  of  negligence  in  using  an  unsafe 
lessness  or  negligence  of  a  co-employee,  or  machine,  whereby  a  servant  was  injured,  it 
fellow-servant.  But  here  it  is  alleged  that  was  admissible  to  permit  the  defendant  to 
the  appellant,  the  master,  was  notified  of  the  testify  that  he  had  no  knowledge  or  informa- 
nnsaf  e  condition  of  the  engine,  and  negli-  tion  that  it  was  nnsate.  Boyle  v.  Mowry,  122 
gently  caused  it  to  be  used,  whereby  the  Mass.  251.  So,  it  was  held  error  to  reject 
fatal  injury  occurred.  The  negligent  acts  evidence  that  the  superintendent  of  a  rail- 
complained  of  are  imputed  to  the  master,  way  company,  whose  duty  it  was  to  employ 
and  not  to  an  employee;  and  if  the  allega-  and  supervise  the  conductors  of  the  com- 
tions  are  time,  the  appellant  is  clearly  pany,  did  not  know  that  a  conductor  whom 
responsible."  The  sound  law  here  laid  he  had  employed,  and  by  whose  improper 
<iown  is  contradicted  and  reduced  to  non-  conduct  an  injury  was  alleged  to  have  hap- 
sense  by  subsequent  portions  of  the  opinion,  pened  to  another  employee,  was  a  careless 
which  declare  that  the  master-machinist  is  officer.  Frazier  v.  Pennsylvania  E.  Co.,  38 
a  fellow- servant  with  the  fireman,  and  that  Pa.  St.  104. 

notice  to  the  directors  of  the  corporation  '  Supra,  §  2.  This  is  forcibly  illustrated 
that  the  engine  was  defective  would  not  be  by  a  case  in  California.  The  owner  of  a  sub- 
notice  to  the  corporation.    Ibid.  184, 187.  merged  lot  in  a  city,  knowing  that  his  pos- 

-  Chicago,  etc.,  E.  Co.  v.  Shannon,  43  111.  session  was  resisted,  and  that  a  resort  to 

338.  arms  was  imminent,  sent  a  carpenter  there- 

3  Jones  V,  Yeager,  2  Dill.  64;  t.  c,  5  Oh.  on  in  a  boat,  to  do  certain  work  of  his  trade. 

Leg.  N.  25.  He  did  not  inform  the  carpenter  of  the  dan- 
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And  it  is  equally  true,  in  every  case,  that  unless  the  master  knew  of  the  defect  which 
subsequently  produced  the  injury,  or  was  under  a  duty  of  knowing  it,  he  cannot  be 
lield  liable ;  for,  in  the  absence  of  such  knowledge,  or  duty  of  knowing,  there  is 
nothing  of  which  negligence  can  be  predicated.'  It  is  almost  unnecessary  to  add 
that  proof  of  the  fact  that  the  servant  was  injured  or  killed  in  consequence  of  the  use 
-of  defective  machinery  will  not,  of  itself,  make  out  a  case  against  the  employer." 
The  most  that  can  be  said  in  favor  of  the  necessity  of  actual  knowledge  is,  that  the 
master  or  his  managing  agent  should  have  received  sufficient  notice  that  the  machin- 
ery or  appliances  had  become  so  defective  as  to  put  a  reasonably  prudent  man  on 
inquiry.'  But  this  proposition  can  have  but  a  limited  application,  for  in  most  cases 
"the  law  imposes  on  the  master  a  continuing  duty  of  inspection  and  inquiry.*  There 
is,  however,  one  case  in  the  reports  of  the  New  York  Court  of  Appeals  where  it  was 


ger,  and  the  latter  had  no  reason  to  suspect 
-it.  "While  there  at  work,  the  carpenter  was 
wounded  by  a  shot  fired  £rom  an  adjacent 
house.  It  was  held  that  his  employer  must 
pay  damages,  for  he  did  not  agree  to  under- 
take the  risk  to  which  he  had  been  thus 
fraudulently  exposed,  but  only  such  risks  as 
were  necessarily  incident  to  his  employ- 
ment. In  giving  the  judgment  of  the  court, 
Wallace,  C.  J.,  said:  "That  one  contracting 
to  perform  labor  or  render  service  thereby 
takes  upon  himself  such  risks,  and  only  such, 
as  arc  necessarily  and  usually  incident  to 
the  employment,  is  well  settled.  Nor  is 
there  any  doubt  that  if  the  employer  have 
.knowledge  or  information  showing  that  the 
particular  employment  is,  from  extraneous 
•causes  known  to  him,  hazardous  or  dan- 
gerous to  a  degree  beyond  that  which  it 
fairly  imports,  or  is  understood  by  the  em- 
ployee to  be,  he  is  bound  to  inform  the  latter 
•of  the  fact,  or  put  him  in  possession  of  such 
information.  These  general  principles  of 
law  are  elementary,  and  firmly  established. 
They  are  usually  applied  to  cases  in  which 
the  employee  has  sustained  injury  by  reason 
of  some  defect  or  unsoundness  in  the  ma- 
chinery or  materials,  unknown  to  him,  about 
which  he  is  employed  to  perform  labor,  and 
of  which  the  employer  knew,  or  might  have 
inown,  in  the  exercise  of  ordinary  care  and 
vigilance  upon  his  part.  The  general  prin- 
ciple which  forbids  the  employer  to  expose 
the  employee  to  unusual  risks  in  the  course 
of  his  employment,  and  to  conceal  from  him 
ithe  fact  of  such  danger,  is  not  affected  by 
the  fact  that  the  danger  known  to  the  em- 
ployer arose  from  the  tortious  or  felonious 
purposes  or  designs  of  third  persons,  acting 
in  hostility  to  the  interests  of  the  employer, 
.and  through  agencies  beyond  his  control. 
The  employee  is  as  clearly  entitled  to  infor- 
mation of  such  known  danger  of  that  char- 
jicter  as  of  any  other,  the  existence  of  which 


is  known  to  the  employer.  The  employer, 
if  he  knew  or  was  informed  of  a  threatened 
danger  of  that  character,  was  bound  to  com- 
municate the  information  to  his  employee, 
about  to  be  exposed  to  it  in  the  course  of  his 
employment  and  in  Ignorance  of  its  exist- 
ence. The  nature  or  character  of  the 
agency  or  means  through  which  the  danger 
of  injury  to  the  employee  is  to  be  appre- 
hended can  make  no  difference  in  the  rule, 
for  the  employee  is  entitled,  in  all  cases,  to 
such  information  upon  the  subject  as  the 
employer  may  possess,  and  this  with  a  view 
to  enable  him  to  determine  for  himself  if,  at 
the  proffered  compensation,  he  be  willing 
to  assume  the  risk  and  incur  the  hazard 
of  the  business ;  and  if  the  employer  have 
information  or  knowledge,  and  withhold 
it  from  the  employee,  and  the  latter  aftei-- 
wards  be  injured  in  consequence  thereol, 
the  employer  is  liable  to  him  in  damages 
therefor."  Baxter  v.  Roberts, «  Cal.  187, 192. 
An  employer  will,  on  the  same  principle,  be 
liable  for  the  aot-of  the  superintendent  or 
foreman  in  supplying  laborers  with  a  newly 
invented  powder,  never  before  used  as  an 
explosive  in  blasting,' unfit  and  unsafe  for 
use,  without  notifying  those  directed  to  use 
it  of  its  dangerous  properties,  whereby  a 
premature  discharge  of  a  blast  ensues,  in- 
juring one'  of  such  laborers.  Spelman  v. 
risher  Iron  Co.,  56  Barb.  151.  See  also 
Strahlendorf  v.  Rosenthal,  30  Wis.  674. 

1  BUiott  V.  St.  Louis,  etc.,  B.  Co.,  67  Mo. 
272;  s.  c,  7  Reporter,  84;  7  Cent.  L.  J.  305; 
Hayden  v.  SmithviUe  Man.  Co.,  29  Conn.  548; 
Toledo,  etc.,  K.  Co.  v.  Conroy,  61  111.  162; 
Columbus,  etc.,  R.  Co.  v.  Troesch,  68  111.  545; 
Fauliner  v.  Erie  R.  Co.,  49  Barb.  324. 

2  EUiott  V.  St.  Louis,  etc.,  E.  Co.,  67  Mo. 
272. 

'■<  Chicago,  etc.,  R.  Co.  v.  Shannon,  43  111. 
338. 

1  Supra,  §  11,  subsect.  4, 
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decided  that  if  a  servant  is  fit  and  competent  when  employed,  his  good  character  may 
be  presumed  to  continue,  and  that  in  order  to  charge  the  master  with  liability  for 
injuries  resulting  from  bad  habits  subsequently  acquired  by  him,  knowledge  or  notice 
on  the  part  of  the  master  that  he  has  acquired  such  bad  habits  is  necessary; '  but  this 
holding  is  subject  to  the  criticism  that  it  ignores  the  duty  of  the  master  to  observe- 
the  conduct  of  his  servants.  Moreover,  as  a  matter  of  experience,  it  is  quite  dispute 
able  whether  there  is  any  presumption  that  a  good  character,  once  established,  is- 
likely  to  continue.  There  are  so  many  cases  in  which  it  does  not  continue,  that 
it  might  fairly  be  considered  negligence  in  a  master  to  trust  implicitly  that  it 
will. 

It  must  be  constantly  borne  in  mind  that  here,  as  elsewhere,  where  knowledge  ir- 
essential  to  charge  a  person,  negligent  ignorance  is  equivalent  to  knowledge ; '  and 
this  rule  applies  to  the  servant  as  well  as  to  the  master.* 

It  is  obvious  on  principle,  that  notice  of  a  given  defect  to  that  servant  or  agent  of 
the  common  master  whose  duty  it  is  to  keep  the  particular  machinery  in  repair,  or- 
guard  against  the  injurious  consequences  of  any  defects  therein,  if  given  while  such, 
servant  or  agent  is  acting  about  such  business  of  the  master,  will  be  notice  to  the 
master;*  and  it  has  been  so  held  in  cases  of  corporations.*  Under  this  rule,  notice- 
of  a  defect  in  a  railway  track  to  the  superintendent  and  foreman,'  to  the  assistant 
superintendent,'  to  the  foreman  of  a  gang  of  men  employed  by  the  company  to  repair 
its  track,'  to  an  engineer  in  charge  of  an  engine  engaged  in  pushing  freight-cars  up 
an  incline,'  has  been  held  notice  to  the  company.  So,  notice  of  the  condition  of  a, 
defective  railway  locomotive  is  notice  to  the  company  if  given  to  the  foreman  of  the- 


1  Chapman  v.  Brie  B.  Co.,  55  N.  T.  679  (re- 
versing s.  v.,  1  Thomp.  &  0.  526) ;  supra,  §  11, 
subsect.  3. 

-  "It  is  the  master's  duty  to  be  careful 
that  his  servant  is  not  induced  to  work  under 
a  notion  that  tackle  or  machinery  is  stanch 
and  secure,  when  in  fact  the  master  knows, 
or  ought  to  Tcnow,  that  it  is  not  so."  Lord 
Cranworth,  in  Paterson  v.  Wallace,  1  Macq. 
H.  I/.  Cas.  748 ;  28  Eng.  Law  &  Eq.  50.  This 
point  was  adjudged  in  Noyes  v.  Smith,  28  Vt. 
59;  Toledo,  etc.,  R.  Co.  v.  Conroy,  61  111.  164; 
«.  c,  68  111.  560, 569 ;  Walsh  v.  Peet  Valve  Man. 
Co.,  110  Mass.  23;  Mobile,  etc.,  H.  Co.  v. 
Thomas,  42  Ala.  672;  Wright  v.  New  York, 
etc.,  R.  Co.,  25  N.  T.  562;  Sullivan  v.  Louis- 
ville Bridge  Co.,  9  Bush,  81,  90;  Eyan  v. 
rowler,  24  N.  T.  410,  414;  Chicago,  etc.,  R. 
Co.  V.  Swett,  45  111.  197;  Chicago,  etc.,  R.  Co. 
17.  Shannon,  43  111.  338;  Columbus,  etc.,  K.  Co. 
V.  Troesch,  68  111.  546;  Greenleaf  v.  Illinois, 
etc.,  K.  Co.,  29  Iowa,  14,  6 ;  Schr.  Norway  o. 
Jensen,  52  111.  373;  Colorado,  etc.,  R.  Co.  v. 
Ogden,3Col.  497;  Faulkner  o.  Erie  R.  Co.,  49 
Barb.  3-24 ;  Lewis  v.  St.  Louis,  etc.,  E.  Co.,  69 
Mo.  495 ;  Gibson  v.  Pacific  R.  Co.,  ante,  p.  944. 
Some  courts  have  held  that  actual  notice  is 
necessary,  ignoring  the  fact  lliat  negligent 
ignorance  is,  for  this  purpose,  equivalent  lo 
notice.    McMillan  v.  Saratoga,  etc.,  R.  Co., 


20  Barb.  450;  Anderson  ».  New  Jersey  Steam- 
boat Co.,  7  Robt.  611;  Kunz  o.  Stewart,  1 
Daly,  431.  But  the  rule  as  thus  stated  is  so- 
obviously  unsound  as  not  to  require  discus- 
sion. Moreover,  as  seen  by  preceding  cases- 
in  this  note,  the  highest  court  in  the  State 
where  these  rulings  occur  has  held  other- 
wise. 

"  Davis  V.  Detroit,  etc.,  R.  Co.,  20  Mich.  105 ;. 
Stone  V.  Oregon  City  Man.  Co.,  4  Or.  52,  57. 

4  Wade  on  Notice,  §  672;  Story  on  Ag.,  §§ 
140,  451 ;  Whart.  on  Ag.,  §  178. 

5  Patterson  v.  Pittsburgh,  etc.,  E.  Co.,  76- 
Pa.  St.  389;  Colorado,  etc.,  E.  Co.  v.  Ogden.S 
Col.  499;  Brabbitts  v.  Chicago,  etc.,  E.  Co., 
88  Wis.  289;  Nashville,  etc.,  E.  Co.  v.  Elliott, 
I  Coldw.  611,  618;  Frazier  v.  Pennsylvania 
E.  Co.,  38  Pa.  St.  104. 

•  Patterson  v.  Pittsburgh,  etc.,  E.  Co.,  76. 
Pa.  St.  389. 

'  Colorado,  etc.,  E.  Co.  v.  Ogden,  3  Col. 
499. 

8  Gage  V.  Delaware,  etc.,  E.  Co.,  14  Hun, 
446. 

»  Nashville,  etc.,  E.  Co.  v.  Elliott,  1  Coldw. 
611.  The  opinion  of  the  court  at  the  same 
time  concedes  that  the  engineer  and  the 
wiper  who  wns  injured  were  fellow-ser- 
vants,—  a  conclusion  hard  to  reconcile  witlt 
the  preceding. 
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round-house  and  superintendent  of  machinery,^  or  to  the  foreman  of  the  company's 
repair-shops.'' 

Juries  are  frequently  misled  by  the  habit  of  courts  in  charging  them  concerning 
this  obligation  of  the  master,  without  at  the  same  time  bringing  to  their  attention 
the  correlative  duty  of  the  servant.  In  ordinary  cases  (for  there  are  exceptions),  they 
should  be  told  that  to  authorize  a  recovery  these  two  things  must  stand  in  conjunction : 
knowledge  on  the  part  of  the  master,  or  its  equivalent,  negligent  ignorance ;  and  a 
want  of  knowledge  on  the  part  of  the  servant,  or  its  equivalent,  excusable  ignorance.' 
Whilst  this  rule  is  not  universal,  as  already  seen,*  yet,  in  most  cases  which  arise,  the 
rights  of  the  parties  must  be  adjusted  by  it.  Probably  the  earliest  case  in  which  it 
was  decided  Is  the  greatly  cited  decision  of  the  Court  of  Queen's  Bench  in  Seymour 
V.  Maddoxfi  In  that  case,  the  declaration  alleged  that  the  defendant  was  possessed  of 
a  theatre ;  that  the  dressing-room  for  chorus-singers  was  at  the  rear  of  the  stage,  to 
reach  which  it  was  necessary  for  the  performers  to  pass  over  a  floor  underneath  the 
stage,  in  which  was  a  deep  cut  or  hole ;  that  the  plaintiff  was  hired  by  the  defendant 
to  sing  in  the  chorus ;  that  the  defendant,  well  knowing  the  premises,  suffered  the 
floor  to  be  insufficiently  lighted,  and  the  hole  to  be  open  without  any  sufficient  fence, 
so  that  the  plaintifi"  was  injured  by  falling  into  the  hole.  Erlb,  J.,  expressed  the 
governing  principle,  when,  in  giving  his  judgment,  he  said:  "A  person  must  make 
his  own  choice  whether  he  will  accept  employment  on  premises  in  this  condition ;  and 
if  he  do  accept  such  employment,  he  must  also  m^ke  his  own  choice  whether  he  will 
pass  along  the  floor  in  the  dark,  or  carry  a  light.  If  he  sustain  injury  in  consequence 
of  the  premises  not  being  lighted,  he  has  no  right  of  action  against  the  master,  who  has 
not  contracted  that  the  floor  shall  be  lighted.  I  confine  my  judgment  to  this  ground : 
that  the  declaration  does  not  show  any  contract  that  the  premises  should  be  in  any 
particular  state  with  respect  to  lighting  and  fencing,  or  that  there  was  any  misfeas- 
ance." An  Irish  case  is  very  similar.  It  was  an  action  under  Lord  Campbell's  Act. 
The  declaration  alleged  that  the  deceased,  whilst  employed  by  the  defendants  as  a 
laborer,  used,  by  their  permission,  one  of  the  lofts  of  their  manufactory,  for  the 
purpose  of  sleeping,  during  intervals  of  the  night  when  not  actually  engaged  at  work ; 
yet  the  defendants,  well  knowing  the  premises,  wrongfully  and  negligently  permitted 
a  certain  aperture  within  the  floor  of  the  said  loft  to  remain  open,  without  being 
properly  guarded  and  lighted,  by  reason  whereof  the  deceased,  whilst  passing  in  the 
night  along  the  floor  of  said  loft,  in  pursuance  of  the  said  license,  fell  through  the 
said  aperture  and  thereby  was  killed.  This  declaration  was  held  bad  on  demurrer, 
in  an  able  judgment  by  the  Lord  Chief  Baron  PiGOT,  because  it  disclosed  neither  a 
contract  nor  a  duty  binding  on  the  defendants  to  guard  or  light  the  aperture  id 
question.  The  case  was  governed  by  the  principle  that  a.  mere  license  given  by  an 
owner  to  enter  and  use  his  premises,  which  the  licensee  has  full  opportunity  to 
examine,  which  contains  no  concealed  cause  of  mischief,  and  in  which  any  existing 
cause  of  danger  is  apparent,  throws  no  obligation  on  the  part  of  the  owner  to  guard 
the  licensee  against  danger.'    If  this  principle  could  be  made  plainer  by  multiplying 

1  Chicago,  etc.,  R.  Co.  v.  Shannon,  43  111.  338.  McGIynn  v.  Brodie,  31  Cal.  376 ;  Stone  v.  Or- 

=  Brabbitts  v.  Chicago,  etc.,  E.  Co.,  38  Wis.  egon  City  Man.  Co.,  4  Or.  52. 

289.  *  Infra,  §  20. 

=  Walsh  V.  Feet  Valve  Co.,  110  Mass.  23;  *  16  Q.  B.  326;  IB  Jur.  723;  20  L.  J.  (Q.  B.) 

Mobile,  etc.,  R.  Co.  v.  Thomas,  42  Ala.  672;  327. 

Union  Paciflo  R.  Co.  a.  Milliken,  8  Kan.  647,  «  Sullivan  v.  Waters,  14  I.  R.  C.  L.  {N.  s.) 

652;   Indianapolis,  etc.,  R.  Co.  v.  Love,  10  460.   ComparePalmeri;.  Lawrence  SJ.in.  Co., 

lud.  554;  Jones  v.  Yeager,  2  DUl.  64,  67.    See  12  Allen,  69. 
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illustrations,  a  great  many  might  be  given,  but  none  more  apt  than  a  late  case  in 
Missouri :  An  experienced  brakeman  undertook  to  couple  together  two  cars  of 
unequal  height,  without  using  the  ordinary  crooked  link  adapted  for  preventing 
accidents  in  such  cases.  He  knew  of  the  inequality  in  height,  and  had  the  entire 
charge  of  the  train.  Owing  to  miscalculation  on  his  part,  and  without  any  defect  in 
the  construction  of  either  car,  he  was  crushed  between  the  cars.  It  was  held  that  he 
could  not  recover  damages  for  the  injuries  thus  sustained.^  Another  good  illustration 
is  found  in  a  late  case  in  Michigan :  A  switchman,  while  standing  on  the  foot-board 
of  a  tender,  which  was  backing  down  on  a  side-track,  let  go  the  hand-rail  to  shift  his 
lantern  from  one  hand  to  the  other,  and  was  thrown  off  by  a  jerk  caused  by  a  worn 
rail  left  there  by  his  fellow-employees,  the  trackmen.  He  had  full  means  of  knowing 
the  condition  of  the  track  and  the  custom  of  the  road  as  to  using  worn  rails  for  side- 
tracks. It  was  held  that  these  facts  showed  no  ground  for  recovery,  as  the  risk  was 
one  assumed  in  the  ordinary  course  of  his  employment.^  It  is  a  general  principle  of 
law,  that  every  person  of  sane  mind,  and  sui  juris,  is  bound  to  know  the  natural  and 
probable  consequences  of  his  own  acts.  This  principle  applies  to  the  cases  we  are 
considering.  The  master  is  chargeable  with  knowledge  of  the  probable  consequences 
of  acts  which  he  directs,  or  of  which  he  is  cognizant.'  Prom  the  rule  that  the  master 
is  under  an  affirmative  duty  of  knowing  the  condition  of  his  machinery,  it  follows, 
that  if  at  the  time  of  its  construction  a  railway  oar  is  wanting  in  certain  appliances 
not  common  to  the  whole  class  of  cars  to  which  it  belongs,  and  continues  in  this 
condition  when  put  and  used  upon  the  road,  it  will  not  be  necessary  to  show  farther 
notice  or  knowledge  of  its  condition  on  the  part  of  the  company  or  its  agents.  If, 
however,  it  was  at  one  time  safe,  and  some  portions  of  it,  reasonably  necessary  for  the 
safety  of  the  employees,  were  subsequently  removed,  by  accident  or  otherwise,  then, 
in  order  to  charge  the  company,  it  must  be  shown,  either  that  it  had  notice  of  that 
fact,  or  ought  to  have  had  such  notice  by  the  use  of  ordinary  care.* 

As  to  the  manner  of  proving  ^  knowledge  on  the  part  of  the  master,  it  has  been 
held  that  evidence  of  the  general  reputation  of  the  appliances  or  co-employees 
through  the  defect  in  which  or  the  incompetence  of  whom  the  injury  was  inflicted 
may  be  received  to  charge  the  employer  with  knowledge,  notwithstanding  he  may 
have  been  actually  ignorant  of  it.  Ignorance  on  the  part  of  the  employer  will  be  negli- 
gence, in  a  case  in  which  any  proper  inquiry  would  have  obtained  the  necessary  infor- 
mation, and  where  the  duty  to  inquire  was  plainly  imperative.^  But  it  has  been  held 
that  the  mere  fact  that  a  locomotive  engine  has  been  in  the  use  of  the  railway  com- 
pany for  several  years  is  not  sufficient  evidence  to  charge  it  with  notice  of  a  defect  in 
its  original  construction.'  Where  the  issue  was,  whether  the  defendant,  a  railway 
company,  had  been  negligent  in  retaining  in  its  employment  a  servant,  competent 
and  fit  when  he  was  employed,  evidence  that  the  division  superintendent  had  been 
heard  to  say  that  he  must  quit  drinking,  and  that  he  had  reprimanded  him  for  it,  was 
held  admissible.^ 

2  13.  Decisions  under  Special  Statutes.  —  Statutes  exist  in  England,  and  in 
some  of  the  American  States,  which,  either  in  their  terms  or  as  construed  by  the 

1  Hnlett  V.  St.  Louis,  etc.,  E.  Co.,67Mo.  239.  6  See  also  §  48,  infra. 

2  Michigan,  etc.,  E.  Oo.  v.  Austin,  40  Mich.  «  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich. 
247;  s.  li.,  7  Reporter,  784.                                       105;  Cook  v.  Parham,  24  Ala.  21;  Chicago, 

'  Ryan  v.  Fowler,  24  N.  T.  410.  etc.,  R.  Co.  v.  Shannon,  43  ni.  338. 

■*  Greenleal  v.  Illinois,  etc.,  E.  Co.,  29  Iowa,  '  Mobile,  etc.,  E.  Co.  v.  Thomas,  42  Ala.  672. 

14,  «.  8  Chapman  v.  Erie  E.  Co.,  55  N.  T.  679. 
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courts,  modify  to  some  extent  the  rules  of  the  common  law  relating  to  the  liability 
of  a  master  to  his  servants.     Such  of  these  as  have  been  met  with  will  be  noticed. 

(1.)  Under  the  OivU  Code  of  Calif omia.  —  Sect.  1970  of  the  Civil  Code  of  Cali- 
fornia enacts  as  follows:  "An  employer  is  not  bound  to  indemnify  his  employee 
for  losses  suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the  business 
in  which  he  is  employed,  nor  in  consequence  of  the  negligence  of  another  person 
employed  by  the  same  employer  in  the  same  general  business,  unless  he  has  neglected 
to  use  ordinary  care  in  the  selection  of  the  culpable  employee."  This  statute,  it  will 
be  perceived,  is  simply  an  affirmance  of  the  rule  of  the  common  law.'  But  it  has 
received  a  construction  which  is  contrary  to  the  views  of  many  American  courts  as 
to  what  the  common  law  is.  These  courts,  as  we  shall  hereafter  see,'  hold,  that  where 
the  master  delegates  to  an  agent  the  entire  control  of  his  business,  including  the  power 
to  employ  and  discharge  servants,  such  agent  is  not  a  fellow-servant  with  those  whom 
he  employs,  but  is  the  representative  of  the  master  in  such  a  sense  that  his  negligence 
is  the  master's  negligence.  In  construing  this  statute,  the  Supreme  Court  of  Cali- 
fornia ignore  this  rule.  Thus,  a  declaration  alleged  that  the  defendants  were  the 
owners  of  a  certain  mine,  which  they  worked  by  their  superintendent,  who  had  full 
power  to  control  the  working  of  the  mine,  and  to  employ  and  discharge  hands  at 
discretion ;  that  all  the  hands  in  the  mine,  employed  by  the  defendants,  were  employed 
by  the  superintendent ;  and  that  the  engineer  and  the  defendants  and  the  superin- 
tendent knew  this  to  be  the  case  before  the  injury  complained  of.  It  then  recited 
that  the  plaintiff's  intestate  was  killed  through  the  incompetence,  or  want  of  skill,  of 
the  engineer.  It  was  held  that  the  declaration  was  bad,  the  court  saying :  "  The  com- 
plaint counts  on  the  negligence  and  want  of  skill  of  Westlake,  the  engineer,  and 
that  defendants  did  not  use  ordinary  skill  in  selecting  Westlake.  But,  as  we  have 
seen,  Westlake  was  employed  by,  and  was  under  the  direction  of,  Clenden,  the  super- 
intendent, and  there  is  no  averment  that  the  defendants  were  negligent  in  employing 
and  selecting  Clenden."'  The  doctrine  of  this  case  was  reiterated  in  a  subsequent 
case  in  the  same  court,  — namely,  that,  in  order  to  make  the  master  liable,  there  must 
have  been  a  want  of  ordinary  care  on  his  part  in  the  selection  of  the  culpable  employee, 
and  that  it  makes  no  difference  whether  this  employee  was  of  a  grade  superior  to  the 
injured  employee  or  not.*  Thus,  the  foreman  of  a  mine,  having  authority  to  employ 
and  discharge  hands,  fired  a  blast  about  three  hundred  yards  from  where  the  plaintiff, 
an  employee,  was  working,  without  giving  him  notice  that  it  was  about  to  be  dis- 
charged. For  the  injury  thus  caused  it  was  held  that  the  company  was  not  liable, 
it  having  been  found  as  a  fact,  by  the  court  below  which  tried  the  case,  that  the 
company  had  not  been  negligent  in  selecting  the  foreman.*  This,  as  will  be  seen 
hereafter,  places  upon  the  statute  a  construction  conforming  to  the  English  rule.^ 

(2.)  Under  the  Code  of  Georgia.  —  The  Code  of  Georgia  contains  the  following 
provisions:  "Railroad  companies  are  common-carriers,  and  liable  as  such.  As  such 
companies  necessarily  have  many  employees  who  cannot  possibly  control  those  who 
should  exercise  care  and  diligence  in  the  running  of  trains,  such  companies  shall  be 
liable  to  such  employees,  as  to  passengers,  for  injuries  arising  from  the  want  of  such 
care  and  diligence." '    In  a  subsequent  article  there  is  this  provision :  "  The  principal 

1  Supra,  §  1.  •'  McLean  v.  Blue  Point  Gravel  M.  Oc,  51 

2  Iv/ia,  §  34.  Cal.  255. 

3  Collier  v.  Stienhart,  51  Cal.  116.  •^  Infra,  §§  33,  34. 

4  McLean  v.  Blue  Point  Gravel  M.  Co.,  51  '  Code  Ga.  1873,  §  20S3. 
Cal.  255. 
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is  not  liable  to  one  agent  for  injuries  arising  from  the  negligence  or  misconduct  of 
other  agents  about  the  same  business.  The  exception  in  the  case  of  railroads  has 
been  previously  stated."  ^  In  a  subsequent  title  the  following  provisions  occur:  "A 
railroad  company  shall  be  liable  for  any  damage  done  to  persons,  stock,  or  other 
property,  by  the  running  of  the  locomotives,  or  cars,  or  other  machinery  of  such  com- 
pany, or  for  damage  done  by  any  person  in  the  employment  and  service  of  such 
company,  unless  the  company  shall  make  it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  diligence,  the  presumption  in  all  cases  being 
against  the  company."*  "If  the  person  injured  is  himself  an  employee  of  the 
company,  and  the  damage  was  caused  by  another  employee,  and  without  fault 
or  negligence  on  the  part  of  the  person  injured,  his  employment  by  the  company 
shall  be  no  bar  to  the  recovery."  '  The  import  of  these  very  emphatic  provisions  is 
perfectly  obvious.  "They  declare  in  unmistakable  terms,"  say  the  Supreme  Court  of 
Georgia,  "that  any  employee  who  is  free  from  fault  can  recover  for  the  negligence  of 
any  other  employee,  without  respect  to  whether  the  two  were  engaged  about  the  same 
business  or  not.  This  is  the  invariable  rule  that  holds  between  railroad  companies 
and  their  employees,  under  our  Code."  * 

(3.)  Under  the  Illinois  Miners  Act.  —  The  Constitution  of  Illinois,  adopted  in 
1870,  contains  this  provision:  "It  shall  be  the  duty  of  the  General  Assembly  to  pass 
such  laws  as  may  be  necessary  for  the  protection  of  operative  miners,  by  providing 
for  ventilation,  when  the  same  may  be  required,  and  the  construction  of  escapement- 
shafts,  or  such  other  appliances  as  may  secure  safety,  in  all  coal-mines,  and  to  provide 
for  the  enforcement  of  said  laws  by  such  penalties  and  punishments  as  may  be 
deemed  proper."  ^  In  conformity  with  this  provision,  an  act  was  passed  in  1872  by 
the  Legislature  of  Illinois,  entitled  "  An  act  to  provide  for  the  health  and  safety  of 
persons  employed  in  coal-mines,"  and  another  act  of  the  same  nature  in  1877.  The 
Supreme  Court  of  Illinois  affirmed  the  constitutionality  of  that  part  of  this  stat- 
ute which  requires  maps  of  coal-mines  to  be  made  and  kept,  and  copies  thereof  to  be 
filed  with  the  inspector  of  coal-mines  and  recorded  in  the  office  of  the  recorder  of 
deeds.'  The  statute  prescribes  a  system  of  rules  and  regulations  to  be  observed  by 
mine-owners  for  the  protection  of  their  miners,  and  provides:  "For  any  injury  to 
persons  or  property,  occasioned  by  any  wilful  violations  of  this  act,  or  wilful  failure 
to  comply  with  any  of  its  provisions,  a  right  of  action  shall  accrue  to  the  party 
injured,  for  any  direct  damages  sustained  thereby;  and  in  case  of  loss  of  life  by 
reason  of  such  wilful  violation  or  wilful  failure  as  aforesaid,  a  right  of  action  shall 
accrue  to  the  widow  of  the  person  so  killed,  or  his  lineal  heirs  or  adopted  children,  or 
to  any  other  person  or  persons  who  were,  before  such  loss  of  life,  dependent  for 
support  on  the  person  or  persons  so  killed,  for  a  like  recovery  of  damages  for  the 
injuries  sustained  by  reason  of  such  loss  of  life  or  lives."  ' 

Among  other  things,  the  statute  provides  that  "  the  top  of  each  shaft  shall  also  be 
securely  fenced  by  vertical  or  flat  gates,  properly  covering  and  protecting  the  area  of 

'  §  2202.  38    Ga.  222.     As  to   jurisdiction    over  the 

^  §  3033.  Western  &  Atlantic  RaUroad,  see  Walker  v. 

'  §  3036.  Spullock,  23  Ga.  436. 

'  Georgia  E.,  etc.,  Co.  v.  Goldwire,  56  Ga.  '  Const.  111.  1870,  Art.  IV.,  §  29. 

196.    To  the  same  effect,  see  Marsh  v.  South  «  Daniels  v.  Hilgard,  77  111.  640. 

Carolina  R.  Co.,  56  Ga,  274;  Georgia  E.,  etc.,  '  TTnderwood's  lU.  Stat.  1878,  p.  871,  §  14; 

Co.  !'.  Rhodes,  56  Ga.  645.    See,  as  to  local  Hard's  111.  Stat.  1877,  p.  671,  §  14. 
jurisdiction,  Thomas  v.  Georgia  E.,  etc.,  Co., 
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such  shaft."  ^  Por  a  neglect  of  this  duty,  which  resulted  in  the  death  of  a  miner  eight 
-days  after  the  statute  went  into  operation,  an  action  for  damages  was  sustained.  The 
-court  refused  to  listen  to  the  contention  that  the  company  had  not  had  time  to  com- 
ply with  the  act,  saying:  "The  law  went  into  force  on  the  iirst  day  of  July,  1872, 
and  the  accident  occurred  on  the  ninth  day  of  the  same  month,  and,  it  is  urged,  no 
.adequate  time  had  elapsed  in  which  the  company,  by  the  exercise  of  reasonable  dili" 
,gence,  could  have  complied  with  its  provisions.  This  was  purely  a  question  of  fact, 
and  the  jury  has  found  it  against  the  company.  But  the  objection  is  untenable  for 
another  reason.  The  appellant  will  be  presumed  to  have  known  when  the  law  took 
«ffect,  and  if  the  company  was  not  prepared  to  comply  with  its  provisions,  it  was  its 
duty  to  suspend  operations  in  the  mines  until  the  necessary  preparations  could  be 
made,  and  its  failure  to  do  so  must  be  regarded  as  wilful.  The  company  continued 
to  operate  its  mines  in  defiance  of  the  law,  and  must  bear  the  consequences." ' 

In  a  later  case,'  the  court  ruled  that  an  action  under  the  statute  was  properly 
brought  by  the  widow  of  the  deceased,  and  not  by  his  personal  representative,  hold- 
ing that  the  fourteenth  section,  above  quoted,  was  not  repealed  by  the  passage  of  the 
-statute  of  1874,  entitled  "  Injuries."  * 

A  miner  having  been  killed  in  consequence  of  the  falling  of  a  lump  of  coal  from 
above,  after  he  had  got  into  the  cage  for  the  purpose  of  ascending  from  the  pit,  an 
action  by  his  widow  for  damages  was  sustained,  the  court  passing  upon  some  ques- 
tions of  variance  between  the  pleadings  and  the  proof,  and  holding  that  the  contribu- 
tory negligence  of  the  deceased  should  not  bar  =>  recovery,  since  the  misconduct  of 
the  company  in  using  an  uncovered  cage  for  the  purpose  of  conveying  the  miners  up 
and  down,  to  and  from  their  work,  was  wilful.^ 

The  statute  in  question  requires  that  "in  all  coal-mines  »  *  *  which  are 
worked  by  or  through  a  shaft,  slope,  or  drift,  and  in  which  more  than  fifteen  *  miners 
are  employed,  *  *  *  there  shall  be  an  escapement-shaft,  making  at  least  two 
means  of  ingress  and  egress  for  all  persons  *  *  ■*  permitted  to  work  in  such  coal- 
mine," and  prescribes  how  the  shaft  shall  be  constructed.'  A  coal  company  had 
•opened  three  coal-mines,  at  different  distances  from  the  surface,  and  there  was  no 
second  escapement-shaft  constructed  to  the  second  and  third  mines.  While  more 
than  fifteen  men  were  employed  in  the  second  mine,  a  fire  occurred  in  the  main  shaft, 
filling  the  latter  mine  with  smoke.  The  miners  at  work  therein,  in  their  alarm  and 
confusion,  rushed  to  the  shaft,  and  one  of  them  fell  down  into  the  other  mine  and  was 
killed.  It  was  held  a  case  in  which  his  widow  might  recover  damages,  even  though 
the  fire  was  purely  accidental,  the  ground  of  liability  being  the  failure  of  the  company 
to  comply  with  the  statute  as  to  the  making  of  the  second  escapement.  The  evidence 
warranted  a  finding  by  the  jury  that  the  death  of  the  plaintiff's  intestate  was  one  of 
the  direct  consequences  of  the  defendant's  negligence,  the  court,  on  this  last  point, 
saying:  "It  is  said  there  was  no  real  danger;  that  the  fire  was  readily  extinguished, 
and  had  the  men  stayed  at  their  work  they  would  have  suffered  no  harm.  All  this  is 
very  true.     That,  however,  is  not  the  hinge  on  which  this  question  turns.    It  is 

1  Underwood's  lU.  Stat.  1878,  p.  869,  §  8;  s  Litchfield  Coal  Co.  v.  Taylor,  81  HI.  .590. 
Kurd's  lU.  Stat.  1877,  p.  669,  §  8.  «  This  number  has  been  since  reduced  to 

2  Bartlett,  etc.,  Coal  Co.  i,.  Eoach,  68  lU.  ten.  Kurd's  111.  Stat.  668,  §  3;  Underwood's 
m,  175.  111.  Stat.  868,  §  3. 

3  Litchfield  Coal  Co.  v.  Taylor,  81  111.590.  '  Hard's  111.  Stat.  663,  §  3;  Underwood's 

4  Underwood's    111.    Stat.,   chap.  70,  §  1;  111.  Stat.  868,  §  3. 
vHurd's  111.  Stat.,  chap.  70,  §  1. 
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equally  true  that  men  of  ordinan*  prudence,  with  a  full  knowledge  that  there  was 
but  one  mode  of  escape  from  the  mine,  hearing  a  cry  of  fire,  finding  the  mine  filling- 
with  smoke,  and  that  from  a  fire  burning  in  the  main  shaft,  at  a  point  above  them, 
and  past  which  they  must  be  carried  if  they  escape  at  all,  would  ordinarily  be  very- 
much  alarmed,  and,  in  most  cases,  lose  their  ordinary  presence  of  mind.  The  natural 
consequence  of  such  a  combination  of  facts  would  be,  a  rush  of  the  men  for  the  carriao-e- 
at  the  main  shaft ;  and,  in  the  smoke  and  darkness,  another  very  probable  consequence 
would  be,  that  some  one  or  more  of  these  men,  in  this  confusion,  would,  by  some  mis- 
step, or  the  jostle  of  a  companion,  lose  his  footing  and  fall  down  the  shaft.  Had 
there  been  a  second  mode  of  escape,  no  such  cause  of  alarm  would  have  existed.  Men 
of  ordinary  prudence  would  have  felt  safe,  and  been  left  to  exercise  their  caution  in 
avoiding  accidents  on  their  way  to  a  sure  mode  of  escape.  It  has  long  been  settled 
that  a  party,  having  given  another  reasonable  cause  for  alarm,  cannot  complain  that 
the  person  so  alarmed  has  not  exercised  cool  presence  of  mind,  and  thereby  find  pro- 
tection from  responsibility  from  damages  resulting  from  the  alarm.  The  jury,  under 
the  circumstances,  may  well  have  found  that  the  death  was  the  direct  result  of  the 
alarm,  and  that  the  alarm  or  fright  resulted  directly  from  the  want  of  a  second  mode 
of  escape."' 

(4.)  Under  the  Iowa  Statute.  — Formerly,  in  this  State,  the  rule  of  the  common 
law  prevailed,  that  a  master  is  not  liable  to  his  servant  for  an  injury  happening  in 
consequence  of  the  negligence  of  a  fellow-servant  engaged  in  the  same  general 
employment.'  This  rule  was  not  changed  by  the  statute  of  1853,  which  made  every 
railroad  corporation  liable  "for  all  damages  sustained  by  any  person  in  consequence 
of  any  neglect  of  the  provisions  of  this  act,  or  of  any  neglect  of  any  of  their  agents, 
or  by  any  mismanagement  of  their  engineers,  to  the  person  sustaining  such  damages."  * 
But  in  1862  the  Legislature  of  that  State  enacted  that  "every  railroad  company  shall 
be  liable  for  all  damages  sustained  by  any  person,  including  employees  of  the  com- 
pany, in  consequence  of  any  neglect  of  the  agents,  or  by  any  mismanagement  of  the 
engineers  or  other  employees,  of  the  corporation,  to  any  person  sustaining  such 
damage."*  This  statute,  in  so  far  as  it  embraced  persons  engaged  in  the  hazardous 
business  of  operating  railroads,  was  held  to  be  a  valid  exercise  of  legislative  power ; 
and  when  thus  limited,  it  was  not  open  to  the  objection  that  it  was  class  legislation.* 
But  if  it  were  to  be  construed  as  embracing  persons  engaged  in  labor  not  connected 
with  railway  service,  it  would  be  obnoxious  to  a  constitutional  prohibition  of  class 
legislation,  because  it  would  make  a  railway  company  liable  for  injuries  to  servants 


1  Wesley,  etc.,  Coal  Co.  v.  Healer,  84  111.  etc.,  E.  Co.,  20  Iowa,  338.    In  another  case, 

126 ;  s.  c,  6  Cent.  L.  J.  80,  opinion  by  Dickey,  J.  It  was  held  that  the  term  employee  "  applies 

=  Sullivan  v.  Mississippi,  etc.,  E.  Co.,  11  to  conductors,  agents,  superintendents,  and 

Iowa,  431.  others  engaged  in  operating  the  road,  and 

*  ^^<i-  the  like,  and  not  to  contractors,  or  persons- 

<  Laws  Iowa,  9th  Gen.  Assem.,  chap.  169,  building  or  constructing  the  road-bed,  or 

§7;  earned  into  the  Code  of  1873,  at  §1307,  laying  down  the    ties  and   rails."    Ney   v. 

with  some  modifications  and  additions.  Des  Moines,  etc.,E.  Co.,20  Iowa,347.    And  it 

5  "If  there  Is  an  employer  and  employee,  was  the  statute,  as  thus  limited,  that  was 

but  no  business  of  a  railroad  company  to  be  held  constitutional.    Deppe  v.  Chicago,  etc., 

engaged  in,  then  the  case  is  not  irilhin  the  E.  Co.,  38  Iowa,  5-2,  35 ;  Schroeder  v.  Chicago, 

act.    But  the  same  liability  is  extended  by  etc.,  E.  Co.,  41  Iowa,  344;  »-.  c,  47  Iowa,  375, 

the  act,  upon  the  same  terms,  to  all  in  the  383 ;  Potter  v.  Chicago,  etc.,  E.  Co.,  46  Iowa,, 

same  situation."    McAunich  v.  Mississippi,  399. 
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in  situations  where  other  employers  would  not  be  liable.'  Conforming  to  the  limita- 
tion thus  put  upon  it  by  the  Supreme  Court,  the  statute  was  carried  into  the  Code  of 
1873,  in  the  following  language:  "Every  corporation  operating  a  railway  shall  be 
liable  for  all  damages  sustained  by  any  person,  Including  employees  of  such  corpora- 
tion, in  consequence  of  the  neglect  of  agents,  or  by  anj*  mismanagement  of  the 
engineers  or  other  employees,  of  the  corporation,  and  in  consequence  of  the  wilful 
wrongs,  whether  of  commission  or  omission,  of  such  agents,  engineers,  or  other 
employees,  when  such  wrongs  are  in  any  manner  connected  with  the  use  and  operation 
of  any  railway  on  or  about  which  they  shall  be  employed ;  and  no  contract  which 
restricts  such  liability  shall  be  legal  or  binding."  ' 

An  employee  of  a  railway  company,  engaged  in  the  work  of  repairing  the  track,  is 
within  the  statute  as  thus  limited,  and  entitled  to  recover  damages  of  the  company 
for  the  negligence  of  a  co-employee.'  A  running  of  special  trains  over  a  railway 
by  a  construction  company,  while  engaged  in  building  it,  is  "operating  a  railway," 
within  the  meaning  of  the  statute  as  it  stands  in  the  Code  of  1873 ;  and  a  person 
engaged  in  shovelling  gravel  from  the  cars  of  such  a  train  is  within  the  constitu- 
tional scope  of  the  statute.*  For  like  reasons,  a  person  employed  by  a  railway 
company  at  the  work  of  taking  down  and  removing  a  bridge,  who  was  compelled 
by  orders  of  his  superior  to  go  upon  one  of  the  company's  trains,  and  while  so  riding 
was  injured,  was  engaged  in  operating  the  road,  within  the  statute,  and  was  entitled 
to  damages.^  But  a  person  engaged  at  work  in  the  repair-shop  of  a  railway  com- 
pany is  not  within  the  statute,  and  if  he  can  maintain  an  action  at  all  for  an  injury 
received  while  thus  engaged,  it  must  be  under  the  principles  of  the  common  law.* 
"Whether  the  nature  of  the  service  in  which  the  injured  servant  was  engaged  brought 
him  within  the  statute,  has  been  held  a  question  of  fact  for  the  jury,  and  not  of  law 
for  the  court ;  '  but  the  writer,  speaking  with  deference,  cannot  see  any  grounds  on 
which  such  a  construction  can  be  maintained. 

This  statute  did  not  make  such  a  corporation  liable  for  the  negligence  of  one  ser. 
vant,  whereby  another  servant  was  injured,  to  the  same  extent  as  it  is  liable  as  a 

>  Deppe  V.  Chicago,  etc.,  E.  Co.,  36  Iowa,  situation.    The  law,  then,  would  not  have 

52,  55.     "If,"  said    Cole,   J.,  "the    statute  uniiorm  operation,  but  would  be  violative 

should  be  so  construed  as  to  apply  to  all  of  the  Constitution  just  as  much  as  a  law 

persons  In  the  employ  of  railroad  corpora-  that  should  prescribe,  under  the  name  cir- 

tious,  without  regard  to  the  business  they  cumstances,  different   liabilities    for    mer- 

were  employed  in,  then  it  would  be  a  clear  chants,   for  mechanics,  and   for  laborers, 

case  of  class'legislation,  and  would  not  apply  The  manifest  purpose  of  the  statute  was,  to 

upon  the  same  terms  to  all  In  the    same  give  its  benefits  to  employees  engaged  in 

situation,  and  hence  would  be  unconstitu-  the  hazardous  business  of   operating  rail- 

tional,  and  manifestly  so.      To    illustrate:  roads.    When  thus  limited,  it  is  constitu- 

Suppose  a  railroad  company  employ  several  tional;  when  extended  further,  it  becomes 

persons  to  cut  the  timber  on  Its  right  of  way,  unconstitutional." 

where  it  Is  about  to  extend  its  road,  and  the  '  Code  Iowa,  1873,  §  1307. 

land-owner  employs  a  like  number  of  per-  '  Frandsen   v.  Chicago,  etc.,  E.  Co.,   36 

sons  to  cut  the  timber  on  a  strip  of  equal  Iowa,  372. 

length  alongside  such  right  of  way.    If  one  ■•  McKnightw.  Iowa,  etc..  Construction  Co., 

of  each  set  of  employees  shall  be  injured  by  43  Iowa,  406. 

the  negligence  of  a  co-employee,  and  the  *  Schroedert;.  Chicago,  etc.,  E.  Co.,  47  Iowa, 

employee    of   the    railroad   company    can,  375,  383;  ».  u.,  41  Iowa,  344. 

under    the    statute,    maintain    an    action  «  Potter  v.  Chicago,  etc.,  E.  Co.,  46  Iowa, 

against  his  employer,  and  the  other  cannot,  399. 

then  it  is  clear  that  the  law  does  not  apply  '  Schrceder  v.  Chicago,  etc.,  E.    Co.,  41 

npon  the  same  terms  to  all   in  the  same  Iowa,  344. 
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carrier  of  passengers.  As  is  well  known,  the  courts  impose  on  carriers  of  passengers 
the  obligation  of  exercising  extraordinary  care,  both  personal  and  by  their  agents; 
whilst,  as  we  have  already  seen,  the  obligation  of  a  master  to  his  servant  is  measured 
by  the  exercise  of  ordinary  care.  And  this  rule  corresponds  to  the  construction  put 
upon  this  statute.  Under  it,  an  employee  of  a  railway  company  can  recover  damages 
from  the  company  for  an  injury  received  by  him  from  a  failure  of  a  fellow-servant  to 
exercise  ordinary  care,  hut  not  where  the  injury  arose  from  a  failure  on  the  part  of  a 
fellow-servant'  to  use  extraordinary  care.  A  servant  of  a  railway  company  is  not  on 
an  equal  footing  with  a  passenger  in  this  respect.^  This  statute  also  operated  to 
destroy  the  English  doctrine  of  identity  in  negligence,  or  imputed  negligence,  in  its 
application  to  co-employees,  one  of  whom  was  under  the  immediate  command  of  the 
other,  and  was  in  some  sense  a  hailee  of  his  person.  Thus,  where  a  hand-car,  con- 
veying some  employees  of  a  railway  company  home  from  their  labor,  was  run  into  by 
a  train,  by  reason  of  which  one  of  the  laborers  on  the  hand-car  was  injured,  the  fact 
that  the  "boss"  in  charge  of  the  hand-car  was  guilty  of  negligence  contributing  to 
the  accident  did  not  operate  to  prevent  a  recovery  of  damages.^ 

Contributory  negligence  of  the  injured  employee  bars  a  recovery  under  this  statute 
as  in  other  cases.' 

The  statute  has  been  applied  where  an  employee  riding  upon  one  hand-car  was 
injured  in  consequence  of  another  hand-car  coming  behind,  in  the  same  direction,  at 
a  high  rate  of  speed,  and  running  upon  it;  the  negligence  of  the  common  employee 
for  which  damages  were  given  consisting  in  not  speaking  to  the  brakeman  on  the 
hind  car  to  apply  the  brakes,  when  he  observed  that  such  brakeman  did  not  see  his 
signal.*    Under  it,  damages  were  given  where  an  employee  of  a  railway  company 

1  Hunt  V.  Chicago,  etc.,  B.  Co.,  26  Iowa,  is  the  same  as  that  exacted  of  the  master,— 
363.  Wright,  J.,  however,  was  of  opinion  that  ordinary  care.  The  following  instruction 
the  intention  of  the  Legislature  was,  to  put  was  therefore  held  bad,  for  it  required  of 
employees  on  the  same  footing  with  pas-  the  plaintiff  the  exercise  of  more  than  ordi- 
sengers,  and  to  entitle  them  to  the  exercise  nary  care  and  foresight :  *•  If  it  was  the  usual 
of  extraordinary  care  on  the  part  of  co-  and  common  custom  of  the  defendant's  rail- 
employees,  road  to  carry  projecting  timbers  on  cars,  the 

''  Hobeu  V.  Burlington,  etc.,  E.  Co.,   20  same  as  when  plaintiff  was  hurt,  then  it  was 

Iowa,  562.    Under  the  English  rule  which  plaintiff's  duty  to  watch  and  look  for  such 

obtains  in  such    cases,  a   carrier   and  his  projecting  timbers  and  avoid  them;  and  if 

passenger,  or  a  child  and  his  custodian,  are  he  did  not,  when  he  could  or  should  have 

so  far  identifled  with  each  other  that  the  done  so,  he  is  not  entitled  to  recover."    Ibid. 

negligence  of   the  one   is  imputed  to  the  But  the  bare  fact  that  an  employee  did  not 

other.    Post,  Chap.  XXIII.  refuse  to  obey  the  order  of   his  superior, 

3  MoAunioh  v.  Mississippi,  etc.,  E.  Co.,  20  when  ordered  into  a  position  of  dani;er  in 

Iowa,  338;  Hobeo  v.  Burlington,  etc.,  E.  Co.,  which  he  was  injured,  was  held,  in  one  case, 

20  Iowa,  562;  Hamilton  o.  Des  Moines,  etc.,  not   to   be  contributory  negligence ;    since 

E.  Co.,  36  Iowa,  31;  Carlin  v.  Chicago,  etc.,  there  are  many  cases  in  which  such  an  act 

E.  Co.,  37  Iowa,  316;  Lang  v.  Holiday  Creek  is  necessary  in  order  to  save  the  lives  of 

E.  Co.,  42  Iowa,  677;  Steel  v.  Iowa  Central  E.  others.    Frandsen  v.  Chicago,  etc.,  E.  Co.,  36 

Co.,  43  Iowa,  109;  Lombard  J).  Chicago,  etc.,  Iowa,  372.    See  in/ra,  §  17.     An  instruction 

E.  Co.,  47  Iowa,  494.    An  instruction  that  that  the  plaintiff  was  entitled  to  recover  if 

where  there  has  been  mutual  negligence,  he  did  not  by  his  own  carelessness   con- 

etc,  the  plaintiff  cannot  recover,  was  held  tribute    to    the    accident,    was    held    cor- 

good.    It  simply  expressed  the  idea  of  i-ecip-  rect.     Steel    v.   Iowa    Central    K.    Co.,   43 

rocal  or  conh-ibutoiy  negligence.    Hamilton  Iowa,  109. 

•».  Des  Moines,  etc.,  E.  Co.,  36  Iowa,  31.    The  *  Lombard   v.  Chicago,  etc.,  E.   Co.,  47 

degree  of  care  exacted  of  the  injured  servant  Iowa,  494. 
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stepped  upon  the  track  to  avoid  a  runaway  team,  and  was  struck  and  injured  by  a 
hand-car  in  consequence  of  the  negligence  of  those  running  it.' 

(5.)  Under  the  Kentucky  Statute  cts  to  killing  through  "Wilful  Neglect." — This 
statute  reads  as  follows :  "  If  the  life  of  any  person  is  lost  or  destroyed  by  the  wilful 
neglect  of  another  person  or  persons,  company  or  companies,  corporation  or  corpora- 
tions, their  agents  or  servants,  then  the  personal  representative  of  the  deceased  shall 
have  the  right  to  sue  such  person  or  persons,  company  or  companies,  corporation  or 
corporations,  and  recover  punitive  damages  for  the  loss  or  destruction  of  the  life 
aforesaid."  ''  The  construction  of  this  statute  is  noticed  in  a  general  way  in  the  note 
on  injuries  Resulting  in  Death.'  We  do  not  perceive  any  thing  in  the  decisions 
under  it  substantially  changing  the  rules  which  the  Supreme  Court  of  Kentucky 
apply,  where  death  does  not  result  from  the  injury,  in  so  far  as  those  rules  are  pecu- 
liar to  the  relation  of  master  and  servant.  In  the  cases  which  have  arisen  under  it, 
the  court  have  cited  and  applied  their  previous  decisions  in  cases  where  death  did  not 
result  from  the  injury,  and  where  the  statute  was,  hence,  not  involved;  and  they 
have  also  cited  and  applied  the  language  of  text-writers  and  the  decisions  of  other 
courts  on  the  general  doctrines  of  negligence.*  The  somewhat  exceptional  view  of 
the  Kentucky  court  as  to  who  are  to  be  deemed  fellow-servants  engaged  in  the  same 
common  employment,  does  not  seem  to  owe  its  origin,  in  any  degree,  to  a  considera- 
tion of  the  terms  of  this  statute.^ 

If  the  person  killed  was  an  employee  of  a  railway  company,  and  not  a  stranger  to 
it,  in  order  to  a  recovery  under  the  statute  the  misconduct  of  the  company  or  its 
agents  or  servants  must  have  been  so  gross  as  to  imply  actual  malice,  or  anti-social 
recklessness.*  But  if  the  person  killed  was  a  stranger  to  the  railway  company,  then, 
under  another  section  of  the  same  statute,'  whilst  punitive  damages  cannot  be  recov- 
ered unless  the  jury  should  find  that  the  company,  its  agents  or  servants,  had  been 
guilty  of  wilful  neglect,  yet  there  can  be  a  recovery  of  compensatory  damages  if  the 
killing  was  the  result  of  want  of  ordinary  care  on  the  part  of  the  defendant.*  "When 
the  grade  of  negligence  denominated  "wilful  neglect"  is  established,  the  court  has 
generally  ruled  that  the  master  must  pay  damages,  no  matter  how  negligently  the 
person  killed  may  have  acted.'  But  in  one  case  "•  a  recovery  was  denied  on  the 
ground  of  contributory  negligence  in  the  deceased;  and  the  opinion  proceeded  on  the 
idea  that  such  negligence  on  the  part  of  the  servant  as  is  implied  from  a  voluntary 
assumption  of  risks  of  accident  which  ma}-  flow  from  visible  dangers  which  are  the 
result  of  the  master's  negligence  will  operate  to  bar  a  recovery  under  the  statute. 
On  the  other  hand,  if  the  killing  was  by  a  railway  company,  then,  under  the  provision 
of  the  statute  last  quoted,  as  ordinary  negligence  on  the  part  of  the  company  will 
authorize  a  recovery,  so  ordinary  negligence  on  the  part  of  the  deceased,  contributing 

1  Moore  V.  Iowa  Central  E.  Co.,  47  Iowa,  '  Stanton's  Eev.  Stat.  Ky.  510,  §  1. 

688.  '  Jacobs   v.  Louisville,  etc.,   E.   Co.,   10 

2  2  Stanton's  Eev.  Stat.  Ky.  610,  §  3.  Bush,  263;  Claxton  v.  Lexington,  etc.,   E. 
»  Post,  p.  1272.    See  also  infra,  §  27.  Co.,  13  Bush,  636. 

*  See,  for  instance,  Sullivan  v.  Louisville,  »  Claxton   v.  Lexington,  etc.,   E.  Co.,  13 

etc..  Bridge  Co  ,9  Bush,  81,  and  Louisville,  Bush,  636;   Louisville,  etc.,  E.  Co.  v.  Ma- 

etc,  E.  Co.  t>.  Filburn,  6  Bush,  574.  hony,   7    Bush,  235,  239;   Digby  v.  Kenton 

6  Infra,  §  37.  Iron  Co.,  8  Bush,  167;  Jacobs  v.  Louisville, 

«  Claxton   V.  Lexington,  etc.,  E.  Co.,  13  etc.,  E.  Co.,  10  Bush,  263. 

Bnsh,  636;  Jacobs  i>.  Louisville,  etc.,E.  Co.,  ">  Sullivan  ».  Louisville,  etc..  Bridge  Co., 

10  Bush,  263,  273.  9  Bush,  81. 
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to  the  accident,  will  be  a  bar  to  it.'  Where  a  case  was  put  to  the  jury  under  instruc- 
tions which,  in  effect,  declared  the  defendant,  a.  railway  company,  answerable  in  any 
event  for  the  death  of  an  employee,  in  consequence  of  a  tree  having  fallen  across 
its  track,  the  judgment  was,  of  course,  reversed.^ 

(6.)  Under  the  Reoised  Statutes  of  Maine.  —  The  Revised  Statutes  of  Maine' 
enacted  that  "every  railroad  corporation  shall  be  liable  for  all  damages  sustained  by 
any  person  in  consequence  of  any  neglect  of  the  provisions  of  the  foregoing  section, 
or  of  any  other  neglect  of  any  of  their  agents,  or  by  any  mismanagement  of  their 
engines,  in  an  action  on  the  case  by  the  person  sustaining  such  damages."  It  was 
held  that  this  statute  did  not  change  the  rule  of  the  common  law,  which  made  a 
master  exempt  from  liability  for  an  injury  inflicted  by  one  servant  upon  another  in 
the  same  common  employment,  the  master  himself  being  without  fault.  If  the  inten- 
tion of  the  Legislature  had  been  otherwise,  it  would  have  been  more  clearly  expressed. 
The  words  "any  person,"  in  the  statute,  were  limited,  in  their  application,  to  such 
persons  as  were  not  servants  of  the  corporation,  and  who  may  have  sustained  dam- 
ages without  any  contributing  fault  on  their  part ;  thus  leaving  such  servants,  who 
were  presumed  to  have  arranged  their  compensation  with  their  eyes  open,  and  to 
have  assumed  the  relation  with  all  its  ordinary  dangers  and  risks,  without  any  remedy 
against  the  corporation  for  such  injuries  as  may  be  incident  to  the  services  they  had 
engaged  to  perform.' 
(7.)  Under  the  Missouri  Damage  Act. — A  statute  of  Missouri  enacts  as  follows:  — 
"2  2.  Whenever  any  person  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  the  negligence,  unskilfulness,  or  criminal  intent  of  any  officer,  agent,  ser- 
vant, or  emploj'ee  whilst  running,  conducting,  or  managing  any  locomotive,  car,  or 
train  of  cars ;  or  of  any  master,  pilot,  engineer,  agent,  or  employee  whilst  running, 
conducting,  or  managing  any  steamboat,  or  any  of  the  machinery  thereof;  or  of  any 
driver  of  any  stage-coach,  or  other  public  conveyance,  whilst  in  charge  of  the  same  as 
a  driver;  and  when  any  passenger  sball  die  from  any  injury  resulting  from  or  occa- 
sioned by  any  defect  or  insufficiency  in  any  railroad,  or  any  part  thereof;  or  in  any 
locomotive  or  car;  or  in  any  steamboat,  or  the  machinery  thereof;  or  in  any  stage- 
coach, or  other  public  conveyance,  the  corporation,  individual,  or  individuals  in  whose 
employ  any  such  officer,  agent,  servant,  employee,  master,  pilot,  engineer,  or  driver 
shall  be  at  the  time  such  injury  is  committed,  or  who  owns  any  such  railroad,  loco- 
motive, car,  stage-coach,  or  other  public  conveyance  at  the  time  any  injury  is  received, 
resulting  from  or  occasioned  by  any  defect  or  insufficiency  above  declared,  shall  for- 
feit and  pay,  for  every  person  or  passenger  so  dying,  the  sum  of  five  thousand  dollars, 
which  may  be  sued  for  and  recovered :  first,  by  the  husband  or  wife  of  the  deceased ; 
or,  second,  if  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or  children  of  the  deceased;  or,  third,  if 
such  deceased  be  a  minor  and  unmarried,  then  by  the  father  and  mother,  who  may 
join  in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment;  or,  if  either  of 
them  be  dead,  then  by  the  survivor.  In  suits  instituted  under  this  section,  it  shall  be 
competent  for  the  defendant,  for  his  defence,  to  show  that  the  defect  or  insufficiency 
named  in  this  section  was  not  a  negligent  defect  or  insufficiency. 

'  Jacobs   V.  Louisville,    etc.,  E.    Co.,   10  *  Carle  v.  Bangor,  etc.,  R.  Co.,  43  Me.  260. 

Bush,  263;    Olaxton  u.  Lexington,  etc.,  K.  This  construction  conforms  to  that  put  upon 

Co.,  13  Bush,  636.  a  similar  statute  in  Iowa   (Act  1853,  supra, 

2  Louisville,   etc.,   E.   Co.   v.   Filbm"n,  6  subsect.  4),  and  to  that  now  put  upon  a 

Bush,  574.  similar    statute    in    Missouri    (.infra,    sub- 

'  Rev.  Stat.  Me.  1840,  chap.  81,  §  21.  sect.  7). 
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"  2  3.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful  act,  neglect, 
or  default  of  another,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured."' 

In  1865,  this  statute  first  came  before  the  Supreme  Court  of  Missouri  for 
•construction,  in  an  action  brought  by  a  widow  for  the  death  of  her  husband,  who 
had  been  killed  while  employed  as  a  laborer  by  the  defendant,  a  railway  company, 
in  consequence  of  the  train  on  which  he  was  being  carried  coming  into  collision 
with  another  train,  unskilfully  operated  by  another  servant  of  the  defendant, 
After  an  attentive  consideration  of  the  subject,  the  court  held  that  the  action  lay. 
and  "that  the  true  purport  of  the  statute  is,  that  whenever  any  person  whatever, 
whether  a  passenger  or  an  employee,  a  fellow-servant  or  a  mere  stranger,  shall 
die  from  any  injury  which  is  occasioned  by  the  negligence,  unskilfulness,  or 
criminal  intent  of  any  officer,  agent,  servant,  or  employee,  whilst  running,  conduct- 
ing, or  managing  the  engines  and  train,  the  employer  who  stands  in  the  relation 
to  them  of  master  and  servant,  employer  and  employee,  at  the  time  of  the  injury, 
shall  be  liable,  without  more,  to  the  representatives  of  the  injured  person,  in  the 
liquidated  sum  of  $5,000  damages,  and  no  more." ''  The  statute  as  thus  construed 
was  administered  in  Missouri  for  ten  years ;  both  railroad  companies  and  their  em- 
ployees, it  must  be  assumed,  conforming  their  conduct  to  it.  During  this  time, 
several  successive  Legislatures  met,  and  the  statute  remained  unchanged.  But  under 
the  system  of  electing  judges  at  short  intervals,  at  the  end  of  that  period,  the  compo- 
sition of  the  Supreme  Bench  of  Missouri  was,  with  one  exception,  entirely  changed. 
This  construction  of  the  statute  was  now  challenged  for  the  first  time,  by  two  of  the 
five  judges,  Napton  and  Hough,  JJ.,  who  held  that  it  was  not  intended  to  change 
the  rule  of  the  common  law  which  exempts  a  master  from  liability  for  an  injury 
inflicted  on  one  of  his  servants  by  the  fault  of  another  of  them  engaged  in  the  same 
common  employment;  whilst  the  other  three,  Wagnbr,  Voribs,  and  Sherwood, 
JJ.,  adhered  to  the  construction  put  upon  it  in  the  case  first  quoted.'  A  year  later, 
the  change  in  the  composition  of  the  bench  which  decided  the  Schultz  case  was 
complete.*  The  question  was  now  again  considered,  evidently  with  much  attention ; 
and  it  was  decided  (Henry,  J.,  dissenting)  to  overrule  that  case,  and  to  hold  that  the 
Legislature  did  not  intend  by  the  statute  to  repeal  the  rule  of  the  common  law  in 
question.* 

Perhaps  on  a  question  of  this  kind  a  law-writer  ought  not  to  say  any  thing.  "We 
feel  constrained,  however,  to  express  the  opinion,  notwithstanding  the  deference 
which  is  due  to  the  learned  and  accomplished  judge  who  delivered  the  opinion  in  the 
Schultz  Case,  that  when  the  question  was  before  the  court  for  the  first  time,  a  con- 
trary conclusion  from  that  arrived  at  would  have  been  more  in  conformity  with  the 
rule  of  statutory  construction  that  the  Legislature  will  not  be  held  to  intend  a  repeal 
of  the  settle(^  rules  of  the  common  law,  unless  the  language  employed  by  it  clearly 

1  Eev.  Stat.  Mo.  1855,  p.  647;  Gen.  Stat.  Mo.  <  Judge  Henry  had  been  elected  in  the 
1865,  p.  601;  Wag.  Stat.  Mo.  519;  Eev.  Stat.  place  oi  Judge  Wagner;  Judge  Vories  had 
1879  §§  2121,  2122.  died,  and  Judge  Norton  had  been  appointed 

2  Schultz  V.  Pacific  R.  R.,  36  Mo.  13,  opinion  in  his  stead. 

of  the  court  by  Holmes,  J.  •'  Proctor  v.  Hannibal,  etc.,  R.  Co.,  64  Mo. 

3  Connorj).  Chicago,  etc.,  R.  Co., 59  Mo. 285.       112. 
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imports  such  an  intention.'  But,  a  rule  of  construction  which  certainly  did  not  do 
violence  to  the  terms  of  the  statute  having  heen  agreed  upon  by  a  unanimous  bench, 
and  acquiesced  in  by  successive  Legislatures  for  eleven  years,  its  abrogation  by  the 
judicial  bench,  by  a  decision  which  necessarily  had  the  effect  of  a  retroactive  law, 
operating  upon  all  pending  suits  and  upon  all  existing  injuries,  was  an  indefensible 
violation  of  the  rule  of  stare  decisis.''  We  think  that  the  concluding  observation 
in  the  dissenting  opinion  of  Henry,  J.,  should  have  had  sufficient  weight  to  restrain 
the  action  taken  by  the  majority  of  the  court:  "While  that  decision  [referring  to  the 
Schultz  Case']  strictly  was  not  made  a  rule  of  property,  yet  the  doctrine  of  that  case 
has  so  long  prevailed  as  to  become  a  recognized  law  of  the  land ;  and  if  it  work  any 
injustice,  or  contravene  public  policy,  it  is  better  for  the  Legislature  to  remedy  an  evil 
by  amending  or  repealing  the  law,  than  for  this  court  to  do  it  by  judicial  construction." 
The  same  court  which  decided  the  Schultz  Case  ruled  that  the  provision  of  the 
statute  relating  to  passengers  dying  from  injuries  occasioned  by  defects  in  railroads, 
or  other  means  of  transportation,  applies  only  to  those  transported  as  passengers.  It 
did  not  apply  to  the  case  of  a  servant  of  a  railroad  company,  who,  at  the  time  he 
was  injured,  was  travelling  on  the  company's  road  as  a  servant;  and  one  who,  though 
borne  on  the  pay-rolls  of  the  company  and  not  discharged,  was  temporarily  off  duty 
was  so  regarded.  When,  therefore,  such  a  person  got  upon  the  baggage-car  of  a 
passenger-train,  without  offering  to  pay  fare,  or  having  fare  demanded  of  him,  with 
the  purpose  of  going  to  another  place  on  the  road  in  the  hopes  of  procuring  temporary 
employment,  and,  while  so  riding,  was  killed  in  consequence  of  a  train  being  thrown 
off  the  track  by  a  "wash-out,"  it  was  held  that  his  personal  representative  could  not 
recover  damages.  As  nearly  as  we  can  understand  the  case,  it  proceeded  upon  the 
view  that  the  deceased  was  a  fellow-servant  with  the  other  employees  of  the  company ; 
that  the  statute  did  not  give  damages  to  a  servant  for  an  injury  from  a  defect  in 
the  road-bed,  but  only  to  passengers ;  and  that,  if  the  view  were  possible  that  the 
deceased  was  a  passenger,  there  could  be  no  recovery,  because  he  was  guilty  of  con- 
tributory negligence  in  riding  in  the  baggage-car.  If  he  was  a  servant,  then  the 
negligence  of  the  company,  if  such  there  were,  in  suffering  its  track  to  get  out  of 
repair,  was  not  "negligence,  unskilfulness,  or  criminal  intent  of  any  officer,  agent, 
servant,  or  employee,  whilst  running,  conducting,  or  managing  any  locomotive,  ear,  or 
train  of  cars ; "  and  he  was  hence  not  within  the  statute.'  But  the  conclusion  that,  if 
he  was  a  passenger,  the  mere  act  of  riding  in  the  baggage-car  was  contributory  negli- 
gence, barring  a  recovery  of  damages,  is  quite  disputable,  and  for  two  reasons:  (1.)  A 
passenger  is  at  liberty  to  ride  in  any  place  of  ordinarily  apparent  safety,  wherever 
the  conductor  permits  him  to  ride ;  (2.)  If  riding  in  a  baggage-car  is  negligence,  it  is 
not  contributory  negligence  in  a  juridical  sense,  unless  it  is  true  as  matter  of  fact  that 
it  is  so  much  more  dangerous,  in  case  of  accidents,  to  ride  in  cars  near  the  engine  than 
in  those  at  a  greater  distance  from  it,  that  persons  of  ordinary  prudence,  having  a 
choice  where  to  ride,  would  not  ride  in  a  baggage-car. 

'  This,  as  elsewhere  seen,  was  the  con-  judges,  against  the  voice  ol   a  dissenting 

elusion  reached,  under  similar  statutes,  by  judge.    A  rule  ooncurred  in  by  lour  judges 

the  Supreme  Courts   ol  Maine  and  Iowa.  was  thus  abolished  by  four  other  judges. 

Carle  i;.  Bangor,  etc.,  E.  Co.,  43  Me.  269;  Sul-  alter  it   had   been   the    law  of    the    State 

livan  J!.  Mississippi,  etc., E. Co.,  Ulowa, 421;  lor     eleven     years,    all    the    Legislatures 

supra,  subsects.  4,  6.  assembling  during  that  period   remaining 

^  The  rule  was  declared  by  the  unanimous  silent, 

conourreuce  of  a  bench  of  three  judges,  and  ^  Higgins  v.  Hannibal,  etc.,  E.  Co.,  36  Mo. 

was  abolished  by  the  concurrence  of  four  418. 
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Decisions  under  Special  Statutes. 

(8.)  Under  the  English  Factory  Acts.  —  By  an  act  of  the  British  Parliament,  it  was 
provided :  "  Every  fly-wheel  directly  connected  with  the  steam-engine,  or  water-wheel, 
or  other  mechanical  power,  whether  in  the  engine-house  or  not,  and  every  part  of  a 
steam-engine,  and  water-wheel,  and  every  hoist  or  teagle,  near  to  which  children  or 
young  persons  are  liahle  to  pass  or  he  employed,  and  all  parts  of  the  mill-gearing  in  a 
factory,  shall  be  securely  fenced ;  and  every  wheel-race,  not  otherwise  secured,  shall 
be  fenced  close  to  the  edge  of  the  wheel-race ;  and  the  said  protection  to  each  part 
shall  not  be  removed  while  the  parts  required  to  be  fenced  are  in  motion  by  the  action 
of  the  steam-engine,  water-wheel,  or  other  mechanical  power  for  any  manufacturing 
process." '  A  declaration  under  this  statute  was  held  bad  in  arrest  of  judgment, 
for  not  showing  that  at  the  time  of  the  accident  the  machinery  was  in  motion  for  some 
manufacturing  process.^  On  a  subsequent  trial  of  this  case,  on  an  amended  declara- 
tion, it  appeared  that  the  injury  occurred  while  the  shafting  in  the  particular  room  of 
the  factor}',  though  in  motion,  had  been  unfenced  for  the  purpose  of  making  repairs, 
and  while  no  manufacturing  process  was  going  on  in  the  particular  room,  though 
such  operations  were  going  on  in  other  rooms.  It  was  held  that  the  action  could  not 
be  maintained.  In  the  opinion  of  the  court,  the  intention  of  the  legislature  was,  to 
give  full  protection  to  children  and  young  persons  who  were  engaged  in  attending  to 
their  duties  about  the  machinery  put  in  motion  in  the  rooms  or  on  the  floors  where 
such  manufacturing  processes  were  going  on,  and  that  the  protection  of  the  statute 
was  to  be  confined  to  the  periods  of  time  when  such  processes  were  there  taking  place. 
Although  a  shafting  was  unfenced  in  violation  of  the  statute,  yet  if  the  plaintiff',  con- 
trary to  the  commands  of  the  proprietor,  took  hold  of  it  and  set  it  in  motion,  whereby 
he  was  injured,  he  could  not  recover  damages.*  But  a  mere  knowledge  on  the  part  of 
the  servant  that  such  machinery  was  unfenced,  and  his  continuing  to  work  about  it 
in  this  condition,  would  not.  In  case  he  should  he  killed  thereby,  bar  a  recovery  of 
damages.*  In  an  action  for  an  injury,  founded  on  the  statute,  a  plea  that  the  shaft  in 
question  was  not  near  to  where  children  or  young  persons  were  liable  to  pass  or  be 
employed,  and  was  so  placed  and  situated  in  the  said  factory  that  there  did  not  exist 
any  such  liability  to  injury  from  the  same  as  to  require  it  to  be  fenced  while  in  motion, 
and  that  all  such  liability  was  sufficiently  guarded  against  by  the  position  and  situa- 
tion of  said  shaft,  was  held  a  bad  plea.  A  contrary  construction.  Lord  Campbell 
thought,  would  operate  to  repeal  the  act.  The  act  did  not  merely  provide  that 
machinery  should  be  fenced  where  it  was  dangerous.  All  mill-gearing,  while  In 
motion  for  manufacturing  purposes,  was  to  be  fenced.  The  legislature  did  not  intend 
to  leave  it  to  the  proprietor  to  decide,  under  the  circumstances  of  each  case,  whether 
he  should  fence  the  machinery  or  not.^ 

(9. )  Under  the  English  Coal-Mines  Regulation  Act,  1872.  —  By  this  statute,  "  every 
mine  to  which  this  act  applies  shall  be  under  the  control  and  daily  supervision  of  a 
manager,  and  the  owner  or  agent  of  every  such  mine  shall  nominate  himself  or  some 
other  person  (not  being  a  contractor  for  getting  the  mineral  in  such  mine,  or  a  person 
in  the  employ  of  such  contractor)  to  be  the  manager  of  such  mine,  and  shall  send  written 

'  7  Vict.,  u.  16,  §  21.    See,  now,  41  &  43,  Vict.,  «  CasweU  v.  Worth,  5  El.  &  Bl.  848 ;  i.  c,  2 

c.  16,  §5.  Jnr.  (N.  s.)  116;  25  L.  J.  (Q.  B.)  121. 

=  Coet).  Platt,7Exch.460;».  c.,16  Jur.  174;  '  Holmes  «.  Clarke,  6  Hurl.  &N.  349;  s.  c, 

21 L.  J.  (Exch.)  146  (affirminK  6  Exch.  752) ;  2  30  L.  J.  (Exch.)  135  (affirmed,  7  Hurl.  &  JT. 

I>.M.&P.488;  15Jur.732;  20  L.J.  (Exch.)  407;  937);  on<e,  p.  953. 
s.  c,  again,  in  7  Exch.  923 ;  22  L.  J.  (Exch.)  164.  «  Doel  v.  Shepherd,  5  El.  &  Bl.  856;  ».  e.  2, 

3  Coe  V.  Piatt,  7  Exch.  923;  ».  c,  22  L.  J.  Jur.  (N.  s.)  218;  25  L.  J.  (Q.  B.)  124. 
(Exch.)  164. 
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notice  to  the  inspector  of  the  district  of  the  name  and  address  of  such  manager.  A 
person  shall  not  be  qualified  to  he  a  manager  of  amine  to  which  this  act  applies, 
unless  he  is,  for  the  time  being,  registered  as  the  holder  of  the  certificate  under  this 
act."'  A  manager  appointed  under  this  act  was  a  fellow-servant  with  a  miner  at  work 
in  the  mine ;  and  if  the  latter  was  killed  by  the  negligence  of  the  former,  damages 
could  not  be  recovered  of  the  owner  of  the  mine.* 

IL  Acceptance  of  Eisk  by  the  Sertant,   and  CoirTRiBirTORT  Negligence. 

J  15.  When  the  Servant  is  deemed  to  waive  the  Danger  or  Defect. — If 

the  servant,  before  he  enters  the  service,  knows,  or  if  he  afterwards  discovers,  or  if, 
by  the  exercise  of  ordinary  observation  or  reasonable  skill  and  diligence  in  his  depart- 
ment of  service,  he  may  discover,  that  the  building,  premises,  machine,  appliance,  or 
fellow-servant  in  connection  with  which  or  with  whom  he  is  to  labor  is  unsafe  or 
unfit  in  any  particular,  and  if,  notwithstanding  such  knowledge,  or  means  of  knowl- 
■edge,  he  voluntarily  enters  into  or  continues  in  the  employment  without  objection  or 
■complaint,  he  is  deemed  to  assume  the  risk  of  the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  for  damages  against  the  master  in  case  it  shall  result  in  injury 
to  him.'  "Much  of  the  work  of  the  country  is  done  without  the  employment  of  the 
best  machinery  or  the  most  competent  men,  and  it  would  be  disastrous  if  those 
prosecuting  it  were  held  to  insure  the  safety  of  all  who  enter  their  service.  If  persons 
are  induced  to  engage,  in  ignorance  of  such  neglect,  and  are  injured  in  consequence, 
they  should  be  entitled  to  compensation ;  but  if  advised  of  it,  they  assume  the  risk. 


1  35  4;36Vict.,  o.  76,  §26. 

2  Howells  II.  Landore,  etc.,  Co.,  L.  E.  10  Q. 
B.  62 ;  infra,  §§  33,  34. 

'  £ri<i»ft.— Assop  V.  Yates,  2  Hurl.  &,  N. 
767;  Griffiths  v.  Gidlow,  S  Hurl.  &  N.  648; 
Skipp  V.  Eastern  Counties  E.  Co.,  9  Exch. 
^3;  3  L.J.  (Exch.)  23;  Woodleyu.Metvopol- 
itan  E.  Co.,  2  Exch.  Div.  384;  Ogden  v.  Eum- 
mens,  3  Fost.  &  Fin.  761.  Compare  Seymour 
■o.  Maddox,  16  Q.  E.  326 ;  Dynen  v.  Leacli,  26 
Xi.  J.  (Exch.)  221.  Contra,  Britton  v.  Great 
Western  CottOQ  Co.,  L.  E.  7  Exch.  130 ;  Clarke 
V.  Holmes,  ante,  p.  953.  United  States. — 
Kielley  v.  Belcher,  etc.,  Mining  Co.,  3 
Sawyer,  500;  Dillon  v.  Union  Pacific  E. 
<3o.,  3  Dill.  319;  Jones  v.  Yeager,  2  Dill. 
-64.  Connecticut.  —  Hayden  v.  Smithville 
Man.  Co.,  29  Conn.  548.  Georgia. — Western, 
«tc.,  E.  Co.  V.  Bishop,  50  Ga.  465;  Johnson  v. 
Western,  etc.,  R.  Co.,  55  Ga.  133;  Georgia  E. 
Co.  V.  Kenney,  58  Ga.  485.  Compare  Central 
E.  Co.  V.  Kelley,  58  Ga.  107.  Iowa.  — Lumley 
».  Caswell,  47  Iowa,  159;  ».  c,  7  Eeporter,  559. 
Illinois. — Chicago,  etc.,  E.  Co.  v.  Jackson,  55 
111.  492;  Camp  Point  Man.  Co.  v.  Ballon,  71 
III.  417;  St.  Louis,  etc.,  E.  Co.  v.  Britz,  72  111. 
%6 ;  Chicago,  etc. ,  E.  Co.  v.  Munroe,  85  111. 
25;  MoM-is  V.  Gleason,  1  Bradw.  610;  Toledo, 
etc.,  E.  Co.  V.  Asbury,  84  111.  429 ;  Chicago, 
«tc.,  E.  Co.  V.  Ward,  61  111.  130;  Indian- 
apolis,   etc.,    E.    Co.    v.    Flanigan,    77    111. 


365;  Moss  v.  Johnson,  22  111.  633.  Ken- 
tucky. —  Sullivan  v.  Louisville  B.  Co.,  9Bush, 
81.  Massachusetts.  —  Ladd  v.  New  B  edf ord  E. 
Co.,  119  Mass.  412.  Maine.  —  Buzzell  v.  La- 
coma.  Man.  Co.,  48  Me.  113.  Maryland. — 
Baltimore,  etc.,  E.  Co.  u.  Woodruff,  4  Md. 
242;  Hanrathy  v.  Northern,  etc.,  E.  Co.,  46 
Md.  280.  Minnesota. —  JjB  Claire  v.  First  Di- 
vision, etc.,  E.  Co.,  20  Minn.  9.  Michigan.  — 
Davis  B.  Detroit,  etc.,  E.  Co.,  20  Mich.  105; 
Fort  Wayne,  etc.,  E.  Co.  v.  GildersleevC,  33 
Mich.  133.  Missouri.  —  Dale  v.  St.  Louis,  etc., 
E.  Co.,  63  Mo.  455;  Devitt  v.  Pacific  E.  E, 
50  Mo.  302.  North  Carolina.  —  Crutchfleld  v. 
Eichmond,  etc.,  E.  Co.,  78  N.  C.  300;  s.  c,  76 
N.  C.  320.  New  York.—'De  Graff  v.  New  York, 
etc.,  E.  Co.,  3  Thomp.  &  C.  255  (reversed,  19 
Alb.  L.  J.  134) ;  Laning  v.  New  York,  etc.,  E. 
Co.,  ante,  p.  932;  Gibson  v.  Erie  E.  Co.,  63  N. 
Y.  449  (reversing  5  Hun,  39) ;  Haskin  v.  New 
York,  etc.,  E.  Co.,  65  Barb.  129  (affirmed,  56 
N.  Y.  608) ;  Wright  v.  New  York,  etc.,  R.  Co., 
25  N.  Y.  562;  Jones  v.  lloach,  9  Jones  &  Sp. 
248.  Pennsylvania. —  Prazier  v.  Pennsylvania 
E.  Co.,  38  Pa.  St.  104.  Rhode  Island.  — Kel- 
ley V.  Silver  Spring,  etc.,  Co.,  7  Eeporter, 
60.  Texas. — Robinson  v.  Houston,  etc.,  E. 
Co.,  46  Texas,  540;  International  E.  Co.  v. 
Doyle,  49  Texas,  190.  Wisconsin.  —  Dorsey  v. 
Phillips,  etc.,  Co.,  42  Wis,  583;  Oak  Bridge 
Coal  Co.  V.  Eeed,  6  Cent.  L.  J.  275. 
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Eemaiuing  in  Service  after  Knowledge  of  Danger. 

"They  contract  with  reference  to  things  as  they  are  known  to  be,  and  no  contract  is 
violated  and  no  wrong  is  done  if  they  suflfer  from  a  neglect  whose  risk  they  assumed. 
Volenti  non  fit  injuria."  ^  It  may  be  stated  as  a  general  proposition,  that  the  master 
is  under  no  higher  duty  to  provide  for  the  safety  of  the  servant  than  the  servant  is  to 
provide  for  his  own  safety.  It  follows,  that  if  the  knowledge  or  the  ignorance  of  the 
master  and  that  of  the  servant  in  respect  of  the  character  of  the  machine  are  equal,  so 
that  both  are  either  without  fault  or  in  equal  fault,  the  servant  cannot  recover  damages 
of  the  master.^  But  this  rule  can  only  be  predicated  of  cases  where  the  servant  and  the 
master  have  equal  means  of  knowledge ; '  for  though  the  servant  and  the  master 
be  equally  ignorant,  yet  if  the  servant  be  ignorant  without  fault,  and  the  master 
be  negligently  ignorant,  the  servant  will  have  a  cause  of  action  against  the  master. 
In  these  cases  the  real  question,  then,  is,  whether  the  servant  has  had  equal  oppor- 
tunities with  the  master  to  observe  the  defect  in  the  machinery  or  materials,  and 
whether,  having  had  such  opportunities,  he  intends  to  waive  any  objections  to  them.* 
This  is  well  illustrated  by  a  case  in  Dlinois,  where  it  appeared  that  a  railway  switch- 
man and  car-coupler  was  constantly  employed  in  running  damaged  cars  to  the  shop 
for  repairs.  While  so  engaged,  in  attempting  to  couple  such  cars  he  was  thrown  to 
the  ground  and  killed.  It  was  held,  that  the  rule  that  the  master  must  furnish  the 
servant  with  safe  machinery  had  no  application ;  that  the  deceased  must  be  deemed  to 
have  accepted  the  service  subject  to  all  the  risks  involved  in  it,  among  which  was  the 
risk  of  such  an  injury  as  that  which  caused  his  death.  Moreover,  the  existence  of  a 
damaged  car  under  such  circumstances  implied  no  negligence  on  the  part  of  the 


2  16.  Iiimitatlons  of  the  Rule.  —  But  a  servant  does  not,  by  merely  continuing 
in  the  service  after  knowledge  of  defects  in  the  machinery  which  he  is  obliged  to  use, 
assume  the  risks  attendant  upon  the  use  of  such  machinery.  Such  a  result  only 
follows  where  he  continues  in  the  service  without  objection  or  protest,  or  without 
being  induced  by  his  master  to  believe  that  a  change  will  be  made.*  If  the  master 
has  promised  to  remedy  the  defect,  or  has  held  out  other  like  inducements  to  the 
servant  to  remain  in  the  service,  the  mere  fact  of  his  having  remained  in  the  service 
will  not,  of  itself,  as  matter  of  law,  exonerate  the  master  from  liability;  but  the  ques- 
tion of  negligence  will  be  for  the  jury.^  If  the  servant,  after  acquiring  knowledge  of 
the  defect,  complains  of  it  to  the  master,  and  the  master  assures  him  that  it  will  be 
repaired  in  a  reasonable  time,  he  will  not  be  presumed  to  have  waived  the  defect  by 
remaining  for  such  reasonable  length  of  time  in  the  service ;  and  what  will  constitute 
such  a  reasonable  length  of  time  will  depend  upon  the  circumstances  of  each  case,  and 

1  Bliss,  J.,  in  Devitt  v.  Pacific  E.  E.,  60  a.  c,  7  Reporter,  659;  Crutchfleld  v.  Rioh- 
Mo.  302.  mond,  etc.,  E.  Co.,  78  N.  C.  300;   Jones  b. 

2  Mad  Eiver,  etc.,  E.  Co.  v.  Barber,  6  Ohio       Eoach,  9  Jones  &  Sp.  248. 

St.  641.  '  Laning  v.  New  York,  etc.,  R.  Co.,  ante, 

8  Loonam  v.  Brookway,  28  How.  Pr.  472;  p.  932;  Holmes  v.  Worthington,  2  Fost.  & 

^,.  c,  3  Robt.  74.  Fin.  533;  Holmes  v.  Clarke,  6  Hurl.  &  N.  349; 

*  Dale  V.  St.  Louis,  etc.,  E.  Co.,  63  Mo.  455,  s.  c,  30  L.  J.  (Exch.)  135  (afBrmcd  in  Ex- 
459.  chequer  Chamber,  suh  nom.  Clarke  v.  Holmes, 

6  Chicago,  etc.,  E.  Co.  v.  Ward,  61  111.  130.  7  Hurl.  &  N.  937;  ante,  p.  953;  Conroy  v.  Vul- 

•  Kroy  V.  Chicago,  etc.,  E.  Co.,  32  Iowa,  can  Iron- Works,  62  Mo.  35,  39;  Paterson  u. 
357;  Greenleaf  v.  Dubuque,  etc.,  E.  Co.,  33  Wallace,  1  Macq.  H.  L.  Cas.  748;  a.  c,  1  Pat. 
Iowa,  52;  Muldowney  d.  Illinois,  eto.,E.  Co.,  Sc.  App.  389;  26  Sc.  Jur.  550;  Kelley  «.  Silver 
39  Iowa,  615;  Way  v.  Illinois,  etc.,  R.  Co.,  40  Spring,  etc.,  Co.  (Rhode  Island,  1878),  7  Re- 
Iowa,  341;  Lumley  «.  Caswell,  47  Iowa,  169;  porter,  60. 
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will  be  a  question  of  fact  for  the  jury.i  But  if,  after  the  expiration  of  such  reasonable- 
length  of  time,  the  servant  sees  that  the  defect  complained  of  has  not  been  remedied, 
and  he  nevertheless  continues  in  the  service,  he  is  deemed  to  accept  the  risks  of  the 
danger,  and  the  master's  liability  ceases.^  "There  is  no  case,"  said  Mr.  Justice 
WiLLES,  "deciding  that  where  the  employer  and  the  servant  are  both  aware  that  the 
machinery  is  in  an  unsafe  state,  and  the  servant  goes  on  using  it,  under  a  reasonable 
belief  that  it  will  be  set  right  by  the  employer,  and  it  is  not  set  right,  and  he  suifers- 
an  injury,  he  cannot  sustain  an  action.  The  master  may  choose  to  be  too  chary  of 
repairs,  for  the  sake  of  economy.  No  doubt,  if,  knowing  this,  the  servant  chooses  to 
use  the  machine,  he  may  lose  his  remedj-,  just  as  in  the  case  of  the  man  takingp 
employment  at  a  gunpowder  factory.  *  *  *  If  the  defendants  knew  of  the  defect, 
and  undertook  to  repair  it,  and  the  plaintiff  went  on  working,  relying  on  their  repair- 
ing it,  then  they  may  be  liable.  If  the  plaintiff  complained  of  the  defect,  and  the 
defendants  promised  that  it  should  be  remedied,  he  is  not  to  be  deprived  of  his  remedy 
merely  because,  relying  on  their  promise,  he  remained  in  their  employment."  ' 

2  17.  Modifications  of  the  Rule.  —  Some  courts  have  gone  still  further,  and 
have  impinged  upon  the  rule  by  holding,  that  although  the  servant  may  have  been 
aware  of  the  defect,  yet  if  it  was  of  such  a  nature  that  a  man  of  ordinary  prudence 
•would  not,  on  account  of  it,  have  abandoned  the  service,  and  the  servant  continued 
therein,  and  was,  in  consequence  of  the  defect,  injured,  he  may  recover  damages.* 
This  modification  of  the  rule  cannot  be  defended  on  strictly  logical  grounds;  for  if 
the  servant  has  full  knowledge  of  the  defect,  and  yet  the  defect  is  of  such  a  character 
as  not  to  lead  to  a  reasonable  probability  that  it  will  result  in  injury  to  him,  how  can 
negligence  be  imputed  to  the  master  for  suffering  it  to  continue?  The  rule  as  thus 
modified,  in  effect,  declares  that  the  master  is  bound  to  take  more  care  of  the  servant 
than  the  servant  is  bound  to  take  of  himself.  If  it  can  be  defended  at  all,  it  must  be 
upon  general  views  of  policy  and  justice,  based  upon  a  consideration  of  the  unequal 
situation  of  master  and  servant.  "The  servant,"  say  the  Pennsylvania  court,  "does 
not  stand  on  the  same  footing  with  the  master.  His  primary  duty  is  obedience,  and 
if,  when  in  the  discharge  of  that  duty,  he  is  damaged  through  the  negligence  of  the 
master,  it  is  but  meet  that  he  should  be  recompensed."  *  "If  the  instrumentality  by 
■which  he  is  required  to  perform  his  service  is  so  obviously  and  immediately  dangerous 
that  a  man  of  common  prudence  would  refuse  to  use  it,  the  master  cannot  be  held 
liable  for  the  resulting  damage.  In  such  case,  the  law  adjudges  the  servant  guilty  of 
concurrent  negligence,  and  will  refuse  him  that  aid  to  which  he  otherwise  Would  be 
entitled.  But  where  the  servant,  In  obedience  to  the  requireirient  of  the  master, 
incurs  the  risk  of  machinery  which,  though  dangerous,  is  not  so  much  so  as  to 
threaten  immediate  injury,  or  where  it  is  reasonably  probable  it  may  be  safely  used  by 
extraordinary  caution  or  skill,  the  rule  is  different.  In  such  case,  the  master  is  liable 
for  a  resulting  accident.  The  present  case  may  be  used  as  an  example  to  illustrate 
what  we  mean.    Let  it  be  considered  that  the  switch  in  question  was  dangerous ;  yet 

1  Eclair  41.  Chicago,  etc.,  K.  Co.,  43  Iowa,  Colorado,  etc.,  E.  Co.  v.  Ogden,  3  pel.  499, 

662.  605 ;  Patterson  v.  Fittsburgh,  etc.,  Of  Co.,  78 

=  Crntchfleia  ».  Richmond,  etc.,  K.  Co.,  78  Pa.  St.  389. 

N.  C.  300.  6  Patterson  r.  Pittsburgh,  etc.,  R.  Co.,  76 

3  Holmes  v.  Worthington,  2  Fost.  &  Pin.  Pa.  St.  389,  393,  per  Gordon,  J.  See  also 
533.  To  the  same  effect,  see  Shanny  v.  An-  the  judgment  of  Byles,  J.,  in  Clarke  o. 
droscoggin  Mills,  66  Me.  420,  427.  Holmes,   ante,  p.  953;  Bozzell  v.  Laconia 


*  Snow  V.  Housatonio  E.  Co.,  8  Allen,  441;       Man.  Co.,  48  Me.  113. 
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doubtless  many  trains  had  passed  over  it  safely,  and  hence  a  man  of  common  pru- 
dence might  well  conclude,  that  though  it  was  more  than  ordinarily  dangerous,  yet 
many  more  trains  might  in  lilie  manner  be  passed  over  it  safely.  Under  such  a  state 
of  facts,  the  conductor  might  properly  rest  upon  the  judgment  of  hia  superiors,  who 
requested  him  to  continue  its  use,  hoping  that  by  extra  care  and  sltill  he  might  avert 
accidents  until  the  switch  was  reconstructed  or  properly  repaired.  On  the  other 
hand,  if  the  defect  was  so  great  that  obviously  with  the  use  of  the  utmost  skill  and 
care  the  danger  was  imminent,  so  much  so  that  none  but  a  reckless  man  would 
incur  it,  the  employer  would  not  be  liable." ' 

This  doctrine  has  been  nowliere  expressed  more  clearly  than  by  "Wagneb,  J.,  in  a 
Missouri  case  :  "  Where  the  defect  is  so  glaring  that  with  the  utmost  care  and  skill 
the  danger  is  still  imminent,  so  that  none  but  a  reckless  man  would  incur  it,  then  if 
the  servant  will  engage  in  the  hazardous  undertaking,  he  must  be  considered  as  doing 
it  at  his  peril.  But  if  the  defective  machinery  or  appliances,  though  dangerous,  are 
not  of  such  a  character  that  they  may  not  be  reasonably  used  by  the  exercise  of  skill 
and  diligence,  the  servant  does  not  assume  the  same  risk.  He  is  required  to  take, 
and  will  be  held  responsible  for,  the  care  incident  to  the  situation  in  which  he  is 
placed ;  and  whether  he  exercised  that  degree  of  caution,  is  a  fact  for  the  determination 
of  the  jury."'  This  really  is  little  else  than  an  illustration  of  the  general  rule  that 
contributory  negligence  is  a  question  of  fact  for  the  jury.' 

This  modification  of  the  rule  has  been  asserted  in  England,  in  a  case  where  the 
master  had  neglected  to  fence  dangerous  machinery  in  disregard  of  a  positive  statute.* 
A  workman  was  obliged  to  go  near  a  fly-wheel  thus  left  unfenced,  to  oil  the  machinery 
and,  on  the  fifth  day  of  his  employment,  was  caught  by  the  fly-wheel  and  killed.  It 
was  held  that  the  contributory  negligence  of  the  deceased  was  not  such  as  to  bar  a 
recovery  of  damages  by  his  widow  and  administratrix.  The  case  proceeded  on  the 
ground  that  the  deceased  did  not  go  where  he  did  with  full  knowledge  and  under- 
standing of  the  risk,  the  jury  having  found  as  a  fact  that  he  was  not  guilty  of  con- 
tributory negligence.'  It  was  practically  applied  by  the  House  of  Lords,  in  a  Scotch 
case,  where  the  deceased  complained  to  the  manager  of  a  mine  of  a  dangerous  stone 
in  the  roof  of  the  mine,  and  he  promised  to  remove  it.  The  foreman  sent  men  to 
remove  it,  and  the  deceased  went  to  work  below,  instead  of  waiting  till  it  was  removed. 
The  workmen  accidentally  detached  the  stone,  and  it  fell  on  the  deceased,  killing 
him.  It  was  held  error  to  direct  a  verdict  for  the  defenders  in  this  case.  The  mine- 
owner  was  clearly  guilty  of  negligence  in  allowing  a  dangerous  stone  to  remain  in  the 
roof  of  his  mine ;  and  whether  the  deceased  was  guilty  of  inexcusable  rashness  was, 
under  the  circumstances,  a  question  for  the  jury.' 

It  is  a  conceded  principle  in  the  law  of  contributory  negligence,  that  although  the 
plaintifl"  was  negligent,  and  his  negligence  was  the  proximate  cause  of  the  injury,  yet 
he  is  not  for  this  reason  precluded  from  recovering  damages,  if  the  injury  inflicted 

1  Patterson  e.  Pittsburgh,  etc.,  B.  Co.,  76       614,  B21;  Smith  v.  Union  B.  Co.,  61  Mo.  691; 
Pa.   St.  393,  394.    The  same  view  was  ex-       £eegan  v.  Kavanagh,  62  Mo.  230,  233. 
pressed   by  Lord   Cockburn   in  Clarke   v.  *  7  Vict.,  u.  16,  §  21. 

Holmes,  7  Hurl.  &  N.  937,  945,  ante,  p.  953.  '  Britten  v.  Great  Western,  etc.,  Co.,Ii.  B.  7 

2  Conroy  v.  Vulcan  Iron-Works,  62  Mo.  36,  Exch.  130.  To  the  same  effect,  see  Clarke  v. 
39.    To  the  same  effect,  see  Stoddard  v.  St.       Holmes,  ante,  p.  963. 

Louis,  etc.,  B.  Co.,  65  Mo.  614;  Keegan  ».  •  Paterson  ».  Wallace,  1  Macq.  H.  L.  Cas. 

Kavanagh,  62  Mo.  232;  Le  Claire  t».  First  Di-  748;  s.  c,  1  Pat.  So.  App.  389;  26  So.  Jur.  650 

vision,  etc.,  E.  Co.,  20  Miun.  9, 19.  (reversing  ».  c,  16  Dunlop,  233;  26  So.  Jur. 

3  Stoddard  v.  St.  Louis,  etc.,  E.  Co.,  65  Mo.  123). 
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upon  him  by  the  defendant  was  wilful  or  intentional^  Appealin  g  to  this  principle,  — 
but,  as  the  writer  thinks,  with  doubtful  propriety,  —  the  Supreme  Court  of  Illinois 
holfl,  construing  a  statute  of  that  State  passed  for  the  protection  of  persons  engaged 
in  mining,*  that  if  the  owner  of  a  mine  neglects  to  observe  a  precaution  enjoined  by 
the  statute,  —  as,  where  he  uses  uncovered  cages  for  the  purpose  of  conveying  miners 
into  and  out  of  the  mine,  —  and  a  miner  is  thereby  killed  or  injured,  this  neglect  is  to 
be  deemed  wilful  misconduct,  such  as  will  entitle  the  injured  miner,  or  his  widow,  if 
the  injury  resulted  in  death,  to  recover  damages,  notwithstanding  the  miner  thus 
killed  or  injured  may  have  been  guilty  of  negligence.'  Whatever  may  be  thought  of 
the  reasoning  of  the  court  in  this  case,  it  is  difficult  to  see  how  the  result  could  have 
been  avoided,  without  adopting  a  rule  of  construction  which  would  go  far  towards 
nullifying  the  statute. 

§  18.  Applications  of  this  Modified  Rule  to  Railway  Service.  — It  is,  in 
general,  no  part  of  the  duty  of  a  railway  brakeman,  fireman,  or  engineer  to  inspect  the 
track;  he  is  not  required  to  know  whether  the  road  has  been  safely  constructed;  '  and 
where  the  accident  happened  to  such  a  servant  in  consequence  of  the  truck  being 
defective,  the  fact  that  he  had,  about  a  month  before  the  accident,  passed  several 
times  over  it,  observed  that  it  was  rough,  and  that  his  apprehensions  were  thereby 
aroused,  was  not,  as  matter  of  law,  to  be  taken  as  a  voluntary  assumption  of  the  risk 
attending  it,  but  the  question  was  for  the  jury.^  In  an  important  case  in  the  Supreme 
Court  of  Wisconsin,  Etan,  C.  J.,  speaking  for  the  court,  said:  "The  safety  of  rail- 
road trains  depends  largely  upon  the  exclusive  attention  of  those  operating  them,  to 

'  See  the  chapter  on  Contributory  Neg-  taith  that  it  was  a  properly  constructed 
ligence,  post;  Shear.  &  Bedf.  on  Neg.,  §  37;  road,  and  that  his  superiors  were  in  the  ex- 
Sandford  v.  Eighth  Avenue  E.  Co.,  23  N.  T.  ercise  o£  the  diligence  necessary  to  keep  it 
343;  Illinois,  etc.,  R.  Co.  v.  Godfrey,  71  lU.  in  good  repair.  The  case  shows  the  de- 
500;  Chicago,  etc.,  E.  Co.  u.  Lee,  68  111.  576.  ceased  was  not  killed  by  the  fault  of  a  feUow- 
2  Eev.  Stat.  111.  1874,  p.  704,  chap.  93.  servant,  but  by  the  carelessness  and  negli- 
»  Litchfield  Coal  Co.  «.  Taylor,  81  HI.  590.  gence  of  the  defendants,  acting  through 
»  Chicago,  etc.,  E.  Co.  v.  Swett,  45  HI.  197;  agents  superior  to  and  controlling  the  ao- 
Porter  v.  Hannibal,  etc.,  E.  Co.,  60  Mo.  160;  tions  of  the  deceased.  The  declaration 
O'Donnell  v.  Allegheny  Valley  E.  Co.,  59  Pa.  charged  actual  fault,  in  that  the  road  was 
St.  239;  Harrisons.  Central  E.  Co.,31N.  J.  L.  defective  in  its  construction,  and  not  kept  in 
293;  Goheen  v.  Texas,  etc.,  E.  Co.  (U.  S.  Cir.  proper  repair,  and  the  culverts  and  bridges 
Ct.  West.  Dist.  Texas,  Duval,  J.),  3  Cent.  L.  also,  at  one  of  which,  by  reason  of  its  de- 
J.  382;  Mehan  v.  Syracuse,  etc.,  B.  Co.,  73  N.  fectiveness,  Fenlon  was  kiUed.  There  is  no 
Y.  585.  "In  the  case  before  us,"  said  Breese,  rule  better  settled  than  this:  that  it  is  the 
C.  J., "  there  was  no  special  perO  in  acting  duty  of  railroad  companies  to  keep  their 
as  a  fireman,  only  the  general  hazard  all  are  road  and  works,  and  all  portions  of  the  track, 
subject  to  on  a  locomotive  or  on  a  train.  in  such  repair,  and  so  watched  and  tended. 
The  perU  consisted  in  the  defective  con-  as  to  insure  the  safety  of  all  who  may  law- 
Btruction  of  the  road  and  its  appurtenances,  fully  be  upon  them,  whether  passengers,  or 
its  culverts  and  bridges,  which  the  fireman  servants,  or  others.  They  are  bound  to  fur- 
could  know  nothing  about,  and  which  he  nish  a  safe  i-oad,  and  sufficient  and  safe  ma- 
oould  not  have  discovered  by  the  exercise  of  chinery  and  cars.  For  their  failure  to  do  this, 
ordinary  precaution  and  prudence;  indeed,  and  their  employees  not  knowing  the  defects, 
he  was  not  required  to  know  any  thing  about  and  not  contracting  with  express  reference 
that;  the  implied  undertaking  of  his  em-  to  them,  the  companies  must  be  held  liable 
ployers,  that  the  road  and  culverts  and  for  such  injuries  as  their  employees  may 
bridges  were  properly  constructed  and  safe  suffer  thereby."  Chicago,  etc.,  B.  Co.  v. 
for  the  passage  of  trains,  was  sufficient  for  Swett,  45  HI.  197, 203. 
him.    He  embarfeed  in  the  service  on  the  ^  Dale  v.  St.  Louis,  etc.,  E.  Co.,  63  Mo.  455. 
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the  track,  and  to  the  trains  themselves.  It  is  not  for  the  interest  of  railroad  companies, 
or  of  the  public,  —  with  like,  if  not  equal,  concern  in  the  safety  of  trains,  —  that  persons 
so  employed  should  be  charged  with  arij'  duty  or  necessity  to  divert  their  attention. 
And  it  appears  to  us  very  doubtful  whether  persons  operating  railroad  trains,  and 
passing  adjacent  objects  in  rapid  motion,  with  their  attention  fixed  upon  their  duties, 
ought,  without  express  proof  of  knowledge,  to  be  charged  with  notice  of  the  precise 
relation  of  such  objects  to  the  track.  And  even  with  actual  notice  of  the  dangerous 
proximity  of  adjacent  objects,  it  may  well  be  doubted  whether  it  would  be  reasonable 
to  expect  them,  while  engaged  in  their  duties,  to  retain  constantly  in  their  minds  an 
accurate  profile  of  the  route  of  their  emplo3-ment,  and  of  collateral  places  and  things, 
so  as  to  be  always  chargeable,  as  well  by  night  as  by  day,  with  notice  of  the  precise 
relation  of  the  train  to  adjacent  objects.  In  the  case  of  objects  so  near  the  track  as  to 
be  possibly  dangerous,  such  a  course  might  well  divert  their  attention  from  their  duty 
on  the  train  to  their  own  safety  in  performing  it.  Notwithstanding  some  things  said 
in  some  cases  cited  for  the  appellant,  we  should  rather  be  inclined  to  think,  that,  in 
the  absence  of  express  notice  of  immediate  danger,  employees  operating  trains  may 
perform  their  duties  under  an  implied  warrant  that  they  may  do  so  without  exposing 
themselves  to  extraordinary  danger,  —  that  is,  danger  not  necessarily  incident  to  the 
course  of  their  employment."  ■  It  was  therefore  held  that  the  fact  that  the  conductor 
of  the  freight-train  had  passed  six  times  a  week,  for  four  or  five  months,  a  certain 
cattle-chute  in  dangerous  proximity  to  the  track,  by  which  he  was  afterwards  injured 
while  on  the  side-ladder  of  a  freight-car,  did  not  of  itself  show  knowledge  of  the 
danger,  as  matter  of  law,  but  was  a  circumstance  from  which  the  jury  might  find 
knowledge,  or  not.'  Accordingly,  the  refusal  of  an  instruction  asked  by  the  defendant, 
going  upon  the  theory  that  if  the  plaintiff  had,  in  the  course  of  his  employment  as 
conductor  of  one  of  the  defendant's  freight-trains,  sufficient  opportunity  to  know  the 
general  position  of  a  cattle-chute  by  means  of  which  he  was  injured,  he  was  charged 
with  knowledge  of  its  dangerous  character,  was  not  error;  for  such  mere  knowl- 
edge, without  opportunity  for  accurate  knowledge,  was  not  sufficient  to  charge 
him.' 

There  is,  however,  authority  directly  opposed  to  the  application  of  doctrine  made  ift 
the  preceding  case.  A  bridge  constructed  so  that  it  is  dangerous  to  persons  standing 
upon  railway  trains  while  passing  under  it,  presents  a  danger  of  precisely  the  same 
nature  as  the  cattle-chute  which  was  the  occasion  of  the  injury  in  this  case;  and 
yet  three  courts  have  held,  as  matter  of  law,  that  injury  from  such  a  structure  is 
among  the  risks  which  an  employee  of  a  railway  company  voluntarily  assumes,  and 
that  not  to  avoid  such  an  injury  is  contributory  negligence.* 

In  an  action  against  a  railway  company  for  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  through  the  negligence  of  the  company,  the  plaintiff  offered  to  prove 
that  he  was  the  conductor  of  a  freight-train  of  the  defendant  company ;  that  the  comt- 
pany  had  a  siding  on  which  coal-cars  were  to  be  run  out  for  the  purpose  of  emptying 
coal  on  the  platform ;  that  it  was  his  duty,  as  conductor,  to  run  out  on  the  siding  the 
coal-cars  brought  with  his  train ;  that  by  reason  of  the  shortness  of  the  curve  of  the 

»  Dorsey  v.  Philips,  etc.,  Cons.  Co.,  42  Wis.  Baylor  v.  Dealware,  etc.,  R.  Co.,  iO  N.  J.  L.  23 ; 

683, 699.  Owen  v.  New  York,  etc.,  R.  Co.,  1  Lans.  108. 

'  Ibid.  Compare  McGlynn   v.  Brodie,  31  Cal.  376; 

8  Ibid.  Riley  v.  Baxendale,  6  Hurl.  &  N.  244;  30  L.  J. 

*  Devitt  j7.  Pacific  Railroad,  50  Mo.  302;  (Exch.)  87;  9  Week.  Rep.  347. 
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siding,  and  its  improper  connection  with  the  main  road,  it  was  dangerous  to  run  the 
cars  on  the  siding;  that  he  had  notified  the  superintendent  and  foreman  of  the  road 
of  such  danger,  and  they  had  promised  to  avoid  it,  and  requested  the  plaintiff  to 
continue  until  the  repair  should  be  made;  but  that  nothing  was  done  towards  the 
repair,  and  while  the  plaintiff  was  running  his  train  on  the  siding,  using  due  care,  the 
forward  car,  by  reason  of  the  shortness  of  the  curve,  ran  off  the  traclj,  injuring  the 
plaintiff.  It  was  held  error  to  refuse  to  admit  such  evidence.'  A  servant  was  held 
entitled  to  recover  where  boards  placed  between  the  rails  of  an  inclined  tram-way  on 
which  cars  ran  at  a  "coal-hoist"  gave  way  beneath  him,  to  his  injury,  while  dis- 
charging his  duties  at  this  place.  It  appeared  that  he  had  discovered  the  condition 
of  the  track  two  days  previous  to  the  accident,  and  reported  its  dangerous  condition 
to  the  superintendent,  who  promised  to  make  the  proper  repairs,  but  added  that  he 
could  not  do  every  thing  at  once.  The  servant  had  a  right  to  presume  that  the 
defendant  would  take  proper  steps  to  secure  his  safety.^  A  different  conclusion  was 
reached  in  a  thoroughly  considered  case  in  the  English  Court  of  Appeals,  reversing 
the  Court  of  Exchequer.  The  plaintiff  was  a  workman  in  the  employ  of  a  contractor 
engaged  by  the  defendants  to  execute  certain  work  on  a  side-wall  on  their  line  of 
railway,  in  a  dark  tunnel.  Trains  were  passing  the  spot  every  ten  minutes,  and,  the 
line  being  curved  at  this  point,  he  could  not  he  aware  of  the  approach  of  a  train 
until  it  was  within  a  distance  of  twenty  or  thirty  yards.  The  space  between  the  rail 
and  the  wall,  on  which  the  plaintiff  and  other  workmen  had  to  stand  while  at  work, 
was  just  sufficient  to  enable  them  to  keep  clear  of  a  train  when  sensible  of  Its 
approach.  The  place  in  question  was  wholly  without  light.  On  a  previous  occasion, 
when  similar  work  was  being  done,  a  lookout  man  had  been  stationed  to  give  warning 
of  approaching  trains;  but  this  precaution  had  been  discontinued.  The  speed  of  the 
trains  was  not  slackened  on  arriving  near  where  the  men  were  at  work,  nor  was  any 
signal  given  by  sounding  the  whistle.  With  full  knowledge  of  the  danger,  the  plaintiff 
worked  in  this  place  a  fortnight,  until  the  accident  happened  which  was  the  cause  of 
this  suit.  While  reaching  across  the  rail  to  find  a  tool  which  he  had  laid  down,  a 
train  came  along  suddenly,  striking  and  seriously  injuring  him.  It  was  held  that  the 
plaintiff,  having  continued  in  his  employment  with  full  knowledge,  could  not  make 
the  defendants  liable  for  an  injury  arising  from  danger  to  which  he  Lad  voluntarily 
exposed  himself.* 

§  19.  Contributory  Negligence  of  Servant.— Another  expression  of  the  rule 
already  laid  down « is,  that  if  the  servant  continues  in  the  use  of  the  particular  machine, 
tool,  or  appliance,  or  to  work  in  the  particular  building,  on  the  particular  premises, 
or  in  connection  with  the  particular  fellow-servant,  after  he  has  discovered  that  it  is 
dangerous  for  him  to  do  so,  without  informing  his  master  of  the  danger,  he  is  guilty 
of  contributory  negligence,  such  as  will  preclude  him  from  recovering  damages  of 
the  master  in  case  he  is  afterwards  injured  thereby.^    Here  the  servant's  negligence, 

1  Patterson  v.  Pittsburgh,  etc.,  E.  Co.,  76  »  Greenleaf  v.  Dubuque,  etc.,  E.  Co.,  33 

Pa.  St.  389.  lo^a,  52,  57;  Crutchaeld  v.  Eichmond,  etc.. 

Conroy  v.  The  Vulcan  Iron-Works,  62  E.  Co.,  78  N.  C.  300;  s.  c,  76  N.  C.  330;  Tim- 

^°:  ^;    ^,  mons  V.  Central  Ohio  E.  Co.,  6  Ohio  St.  105; 

■>  Wooaiey  p.  MetropoUtan,  etc.,  E.  Co.,  2  BuzzeU  i..  Laconia  Man    Co     48  Me    113- 

Exch.  Div.  384;  s.  „.,  46  L.  J.  521.  Catawissa  E.  Co.  v.  Armstrong.  49  pi  St! 

*Ante,%-iS.  186. 
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like  tliat  of  the  master,  13  measured  by  the  standard  of  ordinary  and  reasonable  care.^ 
He  is  bound  to  exercise  a  degree  of  care  proportionate  to  the  danger.^ 

2  20.  Effect  of  Knowledge  of  the  Danger  on  the  Part  of  the  Servant.  — 

"Whilst,  in  the  opinion  of  some  courts,  mere  knowledge  on  the  part  of  the  servant, 
that  the  machine  or  appliance  is  defective  or  dangerous,  will  not,  as  matter  of  law, 
preclude  him  from  recovering  damages,  whilst  it  will  not,  in  itself,  be  sufficient 
to  take  the  case  from  the  jury,  yet  it  is  evidence  of  negligence,  to  go  to  the  jury. 
"  It  is  not  conclusive  in  all,  perhaps  in  most,  cases,  but  it  is  often  of  great  weight, 
depending  upon  the  accompanying  circumstances."'  If  the  servant's  attention  is 
momentarily  withdrawn  from  the  danger  by  the  requirements  of  his  employment,*  or 
"by  some  sudden  pressure  of  duty,'  its  probative  force  would  be  greatly  diminished. 
This  frequently  happens  in  railway  service, — as,  where  a  brakeman  on  a  railway 
train  is  injured  while  attempting  to  descend  from  a  car,  on  account  of  the  absence 
•of  some  of  the  customary  rounds  of  the  ladder.^  That  the  jury  must  be  the  judge'  of 
the  servant's  negligence,  in  such  cases,  is  but  a  single  application  of  a  principle  often 
ruled  in  other  situations.  Thus,  it  has  been  held  that  the  fact  that  a  person  injured 
by  a  defect  in  a  highway  had  previous  knowledge  of  the  defect  was  not  conclusive 
•evidence  of  negligence  on  his  part,  but  only  a  circumstance  to  go  to  the  jury,  from 
which  they  were  at  liberty  to  find  negligence.'  But  if  the  traveller  knew  of  the 
defect,  and  if  it  was  of  such  a  nature  that  it  was  reckless  in  him  to  proceed,  he  cannot 
recover, — which  question  is  also  to  be  left  to  the  jury.^  In  fact,  judgments  for  dam- 
ages have  been  sustained  in  many  cases  where  the  servant  had  knowledge  of  the  par- 
ticular defect  or  danger  which  resulted  in  his  injury.'  There  is  no  reason,  however, 
why,  in  plain  cases,  the  question  of  the  servant's  accepting  the  risk  by  continuing  in 
the  service  after  knowledge  of  the  defect,  should  not  be  resolved  against  him,  as  a  mat- 
ter of  law.  It  was  done,  with  obvious  propriety,  in  a  case  where  an  engineer  had  been 
in  charge  of  a  particular  locomotive  for  about  three  months,  which  had  no  signal-bell, 
in  consequence  of  which  he  was  injured.  He  did  not  allege  that  he  had  complained 
-of  the  want  of  such  bell,  or  that  he  had  asked  to  have  one  supplied,  or  that  he  had 
objected  to  serving  for  that  reason.  It  was  held  that  his  petition  was  bad  on  demurrer.'" 
The  rule  is  of  equal  force  whether  the  unfitness  of  the  machine  or  of  the  fellow- 

1  It  is  therefore  not  error  to  refuse  the  Bedford  Cordage  Co.,  102  Mass.  572;  Snow». 
following  instruction :  "  If  you  find  from  the  Housatonic  R.  Co.,  8  Allen,  441,  450 ;  Chicago, 
evidence,  that,  at  the  time  said  Macy  was  etc.,  B.  Co.  i>.  Jackson,  65  111.  492. 
injured,  he  was  riding  on  defendant's  cars  *  Shanny  v.  Androscoggin  Mills,  supra; 
tram  near  the  depot  toward  the  water-tank,  Snow».  Housatonic  E.  Co.,  supra. 

where  said  injury  occurred;   and  that  he  *  Dorsey  r.  Phillips,  etc.,  Co.,  42  Wis.  583, 

-was  knocked  off  the  cars  by  the  spout  of  the  601. 

said  tank;  and  that  he  could  have  avoided  '  Chicago, etc.,E. Co. «.  Jackson, 55111.492. 
the  collision  with  said  spout  by  stooping,  or  '  Reed  v.  Northfleld,  13  Pick.  94;  Whitaker 
moving  to  the  other  side  of  said  car,  and  still  v.  West  Boylston,  97  Mass.  273 ;  Fox  v.  Sack- 
performing  his  duty;  and  that  he  did  not  ett,  10  Allen,  535;  Frost  v.  Waltham,  12 
so  avoid  the   spout,  —  then  he  was  negli-  Allen,  85. 

gent,  and  you  must  find  for  the  defendant."  »  Horton  v.  Ipswich,  12  Cush.  488;  Holman 

Greenleaf  v.  Dubuque,  etc.,  R.  Co.,  33  Iowa,  v.  Townsend,  13  Mete.  297. 

62, 57.  '  Clarke  v.  Holmes,  ante,  p.  953 ;  Fairbank 

2  Toledo,  etc.,  E.  Co.  v.  Asbury,  84  111.  429;  v.  Haentzsche,  73  HI.  236;  Dorsey  v.  Phillips, 
-J.  c,  17  Alb.  L.  J.  91.  etc.,  Co.,  42  Wis.  583,  601. 

3  Shanny  v.  Androscoggin  Mills,  66  Me.  i"  Dillon  v.  Union  Pacific  E.  Co.,  3  Dill. 
-420, 429.    To  the  same  effect,  Coombs  «.  New  319. 
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servant  were  actimlly  or  constructively  known  to  the  servant.  Equally  with  his; 
master,  the  law  charges  him  with  knowledge  of  what  he  ought  to  have  known,  and 
will  not  excuse  him  in  not  knowing,  in  case  he  has  been  negligently  ignorant.  Thus, 
where  A-,  a  servant,  is  accustomed  to  labor  with  B.,  another  servant,  the  rule  which, 
charges  the  master  with  constructive  notice  of  the  had  habits  of  B.  will  equally 
operate  to  charge  A.  with  the  same  notice ;  and,  under  such  circumstances,  if  A.  is 
injured  in  consequence  of  such  bad  habits  of  B.,  he  will  not  be  able  to  maintain  an 
action  therefor.'  The  same  principle  applies  in  case  of  defective  machinery,  and. 
has  been  nowhere  better  expressed  than  by  the  Supreme  Court  of  Ohio,  in  an  action 
for  dti mages  against  a  railway  company  by  the  conductor  of  a  freight-train:  "The 
duty  imposed  on  the  company,  by  the  relation  occupied  by  the  conductor,  was,  to  use 
reasonable  and  ordinary  care  and  diligence  in  furnishing  him  with  sufficient,  sound, 
and  safe  cars  and  machinery  for  the  train.  This  duty  required  not  only  that  the 
company  should  use  proper  skill  and  diligence  in  procuring  and  furnishing  sufficient 
and  safe  cars  and  machinery,  but  also,  when  notified  that  they  had  become  insufficient, 
and  unsafe,  or  when  they  had  been  in  use  as  long  as  they  could  with  safety  be  used, 
to  take  them  off  the  road  until  repaired  and  made  sufficient  and  safe.  And  for  any 
Injury  sustained  by  an  agent  or  employee  of  the  company,  from  any  neglect  of  this- 
duty,  the  company  would  be  liable.  But  the  relation  occupied  by  the  agent  or 
employee  Imposes  a,  reciprocal  duty  upon  him.  It  was  the  duty  of  Barber,  as  the 
conductor  of  this  train,  to  use  ordinary  and  reasonable  skill  and  diligence  on  his  part, 
not  simply  in  the  management  of  the  train,  but  also  in  supervising  the  due  inspection 
of  the  cars,  machinery,  and  apparatus,  as  to  their  efficiency  and  safety,  while  under- 
his  charge ;  and  on  the  discovery  of  any  defect  or  insufficiency,  to  notify  the  company, 
and  to  take  the  proper  precautions  to  guard  against  danger  therefrom.  And  if  he 
was  injured  by  the  negligence  of  the  company  in  furnishing,  or  continuing  to  use, 
defective  cars  and  machinery,  yet  if  his  own  neglect  of  duty  in  the  management  of 
the  train,  or  due  inspection  of  the  cars  and  machinery  in  his  charge,  contributed  as  a 
proximate  cause  of  the  injury,  he  could  have  no  right  of  action  against  the  company 
for  damages;  or,  if  he  knew  of  the  defects  and  insufficiency  of  the  cars  or  machinery,, 
and,  without  taking  the  necessary  and  proper  precaution  to  guard  against  danger, 
continued  to  use  them,  he  took  upon  himself  the  risk,  and  waived  his  right  of  action 
against  the  company.  If  there  was  no  neglect  of  due  and  ordinary  care  and  diligence 
on  the  part  of  the  company  furnishing  or  continuing  the  use  of  the  cars  and  machinery, 
and  the  injury  was  caused  by  latent  defects,  unknown  alike  to  the  company  and  to- 
the  conductor,  and  not  discoverable  by  due  and  ordinary  skill  and  diligence  in  the 
inspection  of  the  cars  and  machinery,  it  would  be  a  misadventure,  falling  among  the 
casualties  incident  to  the  business,  and  for  which  no  one  could  be  blamed.  But  if  the 
defects  which  caused  the  injury  were  actually  unknown,  either  to  the  company  or  the 
conductor,  and  not  discoverable  by  due  and  ordinary  inspection,  and  yet  were  such  as 
resulted  from  a  neglect  of  reasonable  and  ordinary  care  and  diligence  on  the  part  of 
the  company,  either  in  procuring  the  cai-s  or  machinery  to  be  made,  or  in  continuing 
their  use  on  the  road  beyond  the  time  when  they  could  be  safely  used,  the  company 
would  be  liable  in  damages  for  the  injury.  And  whether  such  was  the  case  or  not 
was  a  matter  of  fact,  for  submission,  under  proper  instructions,  to  the  jury  in  the? 
court  below."  - 

§  21.   Servant  going  voluntarily  Outside  his  Duty.  —  "We  have  already  had 
occasion  to  consider  the  case  of  a  servant  who  is  ordered  by  his  master,  or  by  his 

>  Davis  V.  Detroit,  etc. ,  E.  Co.,  20  Mioh.  105.  =  Mad Eiv.  R.  E.  i\  Barber,  5  Ohio  St.  541,564- 
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master's  representative,  into  an  extra-hazardous  position  into  which  he  did  not  con- 
tract to  go.  We  have  seen  that  the  servant's  duty  heing  obedience,  the  law  indulges 
his  confidence  in  the  judgment  and  care  of  his  master  or  superior,  and  will  not  ordi- 
narily charge  him  with  negligence  for  such  an  act  of  obedience.^  But  if  the  servant 
voluntarily  incurs  such  a  risk  without  being  urged  into  it  by  superior  authority,  the 
case  is  obviously  different.  The  law  will  not,  on  obvious  grounds  of  justice,  compel 
the  master  to  pay  damages  which  the  servant  has  brought  on  himself  by  undertaking 
to  do  something  which  the  master  did  not  employ  him  to  do,  but  will  ascribe  his 
calamity  to  his  own  unnecessary  and  gratuitous  act.  Thus,  in  the  absence  of  a  spe- 
cial contract  to  that  effect,  it  is  no  part  of  the  business  of  a  railway  conductor  to 
couple  and  uncouple  cars,  except  in  case  of  pressing  emergency,  of  which  the  jury 
must  judge.  If,  in  the  absence  of  such  an  emergency,  he  undertakes  such  a  duty, 
and  is  killed  therein,  no  damages  can  be  recovered  on  account  of  his  death.^  But  if 
he  undertake  to  do  such  a  duty  under  the  existence  of  such  an  emergency,  then  the 
question  would  he,  whether,  in  what  he  attempted  to  do,  he  acted  with  prudence  or 
not.'  So,  an  employee  in  a  stave-factory,  in  the  absence  of  his  employers,  and  con- 
trary to  their  directions,  exchanged  the  place  of  work  for  which  he  had  been 
employed,  that  of  a  "catcher,"'  a  place  of  little  or  no  danger,  for  that  of  a  "saw- 
yer," a  much  more  dangerous  position.  While  thus  acting,  a  band-wheel  broke,  and 
one  of  the  pieces  of  it  hit  and  injured  him.  It  was  held  that  he  could  not  recover 
damages  of  his  employers.* 

2  22.  Servant  failing  to  inform  Master  of  Defect. — When  the  servant 
discovers  that  the  machinery  of  which  he  is  in  charge,  or  in  connection  with  which 
he  is  obliged  to  labor,  is  defective,  or  in  want  of  repair,  or  that  a  fellow-servant  with 
whom  he  is  associated  is  incompetent,  drunken,  habitually  negligent,  or  otherwise 
unfit  to  remain  in  the  service,  it  is  his  duty  to  inform  his  master  of  this  fact ;  and,  if 
he  fails  to  do  so,  his  neglect  of  duty  in  this  respect  will  be  deemed  such  contributory 
negligence  as  will  prevent  his  recovering  damages  in  case  he  is  injured  by  the  defective 
machine  or  the  unfit  fellow-servant.^  This  rule  is  of  peculiar  force  in  case  of  a  servant 
who  has  the  exclusive  charge  of  a  particular  machine,^  —  as,  a  locomotive-engineer. f 
But  it  obviously  does  not  apply  in  all  cases.  It  has  been  held  not  to  apply  where  a 
servant  was  exposed  to  a  sudden  and  temporary  danger  by  the  positive  act  of  the 
master;  for  here  the  master  has  knowledge,  or  means  of  knowledge,  of  the  danger 
equally  with  the  servant,  and  the  servant  may  reasonably  expect  that  the  cause  of 
the  peril  will  be  removed  within  a  brief  period.^  Moreover,  if  the  master  already 
knows  of  the  defect,  or  has  been  warned  of  it  by  others,  the  servant  will  not  lose  his 
right  of  action  by  failing  to  notify  him  of  it,  for  the  law  does  not  require  a  person  to 
do  a  vain  thing.    It  was  so  held  where  a  miner,  who  had  been  in  the  employ  of  a 

1  ^nte,  §  17.  C.  320;  «.  c,  78  N.  0.  300;  Allerton  Packing^ 

2  Sears  v.  Central  E.,  etc.,  Co.,  53  Ga.  Co.  ».Egan,  86111.  253;  ».  u.,18  Alb.  L.  J.  295; 
630;  s.  c,  alter  a  second  trial,  6  Reporter,  10  Ch.  Leg.  N.  169;  Davis  v.  Detroit,  etc.,  E. 
494;  Brown  v.  Byroads,  47  Ind.  435.  Com-  Co.,  20  Mich.  105;  McMillan  ».  Saratoga,  etc., 
pare  Sammou  v.  New  York,  etc.,  E.  Co.,  E.  Co.,  20  Barb.  449,  454;  Patterson  u.  Pitts - 
62  N.  Y.  251.  burgh,  etc.,  E.  Co.,  76  Pa.  St.  389. 

3  Central  E.,  etc.,  Co.  v.  Sears,  mpra.  «  Toledo,  etc.,  E.  Co.  v.  Eddy,  72  111.  138. 

t  Brown  v.  Byroads,  47  111.  435.  '  Lumley  v.  Caswell,  47  Iowa,  159;  s.  c,  7 

s  Illinois,  etc.,  R.  Co.  v.  Jewell,  46  111.  99;  Eeporter,  559;  McMillan  v.  Saratoga,  etc.,  E. 

Toledo,  etc.,  E.  Co.   v.  Eddy,  72   111.   13S;  Co.,  20  Barb.  449. 

Crutchfleld  v.  Eichmond,  etc.,  E.  Ca,  76  N.  »  Fairbank  ti.  Haentzsohe,  73  111.  238. 
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mine-owner  but  twenty  days,  had  failed  to  complain  of  the  defective  condition  of  the 
rope  by  means  of  which  the  miners  descended  into  the  mine.' 

2  23.  Servant  violating  Rules  established  to  promote  his  Safety.  —  Mis- 
conduct on  the  part  of  the  servant,  directly  contributing  to  the  injury,  will,  on  familiar 
principles,  bar  a  recovery.    Many  instances  might  be  given  of  this,  among  which  a 
conspicuous  one  is,  where  the  servant  disobeys  a  reasonable  regulation  established  for 
his  safety.^    Thus,  where  a  servant  in  a  cotton-mill  undertook  to  wipe  the  ends  of 
machinery  while  in  motion,  contrar3'  to  a  rule  of  the  mill;  ^  and  where  the  engineer 
of  a  railway  train  ran  his  train  past  a  switch  at  the  rate  of  ten  miles  an  hour,  in 
violation  of  a  rule  of  the  company  which  required  engineers,  when  passing  switches, 
to  slacken  speed  to  the  rate  of  six  miles  an  hour,*  it  was  held  that  there  could  be 
no  recovery  of  damages.    But  an  intentional  violation,  by  the  servant,  of  the  rules 
established  by  the  master  will  not  prevent  the  servant  from  recovering  damages  of 
the  master,  unless  such  act  of  the  servant  was  a  proximate  cause  of  the  injury.     Such 
an  act  on  the  part  of  the  servant,  although  a  breach  of  his  contract,  does  not  absolve 
the  master  from  his  obligation  to  use  due  care  to  promote  the  safety  of  the  servant. 
Such  a  violation  of  duty  on  the  part  of  the  servant  would  perhaps  justify  the  master 
in  putting  an  end  to  the  relation  he  sustains  with  the  servant,  if  he  should  see  fit; 
but  until  the  relation  is  terminated  he  is  held  to  the  legal  responsibilities  attending  it.^ 
Accordingly,  where  certain  miners  started  to  return  from  the  pit  before  the  usual  hour 
for  stopping  work,  for  the  purpose  of  making  representations  to  the  owner  about 
certain  supposed  grievances,  and,  while  so  doing,  one  of  them  was  killed  by  the  falling 
of  a  stone  from  the  top,  which  was  caused  by  the  planking  being  in  an  unsafe  state, 
it  was  held  that  an  action  might  be  sustained.    It  did  not  make  the  slightest  difference 
that  the  servant  was  leaving  his  work  without  reasonable  excuse  or  cause.'    The 
governing  principle  is  one  which  generally  obtains  in  the  law  of  contributory  negli- 
gence, that  a  mere  wrong  in  which  the  person  injured  was  engaged  at  the  time  of  the 
injury,  not  contributing  directly  to  produce  the  injury,  will  not  prevent  the  person 
injured  from  recovering  damages.     Such  a  wrong,  if  a  breach  of  the  contract,  is 
redressed  in  another  appropriate  proceeding,  with  the  appropriate  measure  of  dam- 
ages ;  if  a  crime  or  misdemeanor,  it  is  solely  a  matter  between  the  State  and  the 
person  committing  it,  of  which  the  courts  will  not,  ordinarily,  take  notice  in  a  private 
action,  unless  the  plaintiff  is  seeking  to  recover  by  virtue  of  it.     An  instruction  that 
the  negligence  of  the  plaintiff  must  have  contributed  directly  to  the  injury,  has  been 
therefore  held  correct.' 

?24.  Other  Instances  of  Contributory  Nesligenoe.8  —  (l.)  In  Railway  Ser- 
vice generally.  — An  engine  was  old  and  rickety,  and  liable,  when  fired  up,  to  start  off 
of  its  own  accord;  but  by  the  observance  of  certain  simple  rules  this  could  be  pre- 
vented. A  fireman,  well  knowing  these  rules,  neglected  them  when  he  fired  up  the 
engine  for  the  day's  work,  and,  while  he  was  standing  on  the  track,  adjusting  the  key  to 
the  cellar-box,  the  engine  started,  injuring  him.s     The  boiler  of  a  locomotive  engine 

1  Perry  v.  Eicketta,  55  111.  234.  H.  L.  Cas.  30;  ».  c,  33  Eng.  Law  &  Eq.  1;  1 

2  Lyon  V.  Detroit,  etc.,  B.  Co.,  31  Mich.       Pat.  So.  App.  447. 
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3  Shanny  D.Androscoggin  Mills,  66  Me.  420.  109;    Gates  v.  Burlington,  etc.,  E.    Co.,  39 

<  Memphis,  etc.,   E.   Co.   v.  Thomas,  51  Iowa.  46. 

'"''^•'*37.  «  See  also  §  25,  in/ra. 

'For<lt>.FitchburgK.Co.,110Mass.240.  »  Vicksburg,    etc.,  E.  Oo.  v.  Wilkms.  « 
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contained  defects  which  were  plainly  visible  on  the  outside.  Notwithstanding  this,  the 
engineer  continued  to  run  the  engine,  keeping  the  steam  much  higher  than  he  was 
instructed  to  do,  and  higher  than  would  have  been  safe  with  a  sound  boiler.  It 
exploded,  and  he  was  killed.'  In  another  case,  such  an  engineer  carried  more  steam 
than  the  rules  of  the  company  allowed,  and  suifered  the  water  to  get  too  low  in  the 
boiler.  An  explosion  took  place,  and  he  was  killed.'  Such  an  engineer  was  running 
his  train  at  a  high,  reckless  rate  of  speed,  in  order  to  make  up  for  lost  tim".  The 
engine  ran  off  the  track  while  passing  a  battered  rail  on  a  curve,  and  he  was  injured.^ 
A  brakeman  of  a  gravel-train,  having  lost  his  coat  from  the  train  while  it  was  in 
motion,  got  off  to  pick  it  up,  and,  when  the  train  returned  to  the  station  near  which 
this  happened,  attempted  to  get  aboard  without  its  being  sufficiently  checked  up  to 
allow  him  to  do  so  with  safety.  In  making  this  attempt,  he  seized  hold  of  the  rim 
of  the  box  of  a  gravel-car,  and  it  broke  off,  so  that  he  fell  upon  the  track  and  was 
injured.*  A  railway  flagman  voluntarily  placed  himself  on  the  track  in  front  of  an 
approaching  train,  and  was  run  over.'  A  brakeman,  in  uncoupling  a  combination-car, 
and  in  making  what  is  known  as  a  "running  "  or  "flying  switch,"  got  upon  a  flat-car 
which  was  next  to  it,  instead  of  remaining  on  the  combination-car,  as  he  should  have 
done.  The  jerk  caused  by  the  engineer  letting  on  steam,  as  is  usual  in  this  manoeuvre, 
threw  him  upon  the  track,  and  he  was  injured.*  In  all  the  foregoing  cases,  the  ques- 
tions arising  in  various  ways,  it  was  held  that  there  was  contributory  negligence 
barring  a  recovery  of  damages. 

(2.)  In  ccmpling  and  uncoupling  Cars.  —  The  hazardous  nature  of  this  service,  and 
the  duty  of  railway  companies  with  reference  to  it,  have  already  been  alluded  to.' 
Contributory  negligence  of  the  brakeman  in  attempting  to  couple  cars  while  in  motion, 
or  in  failing  to  regulate  the  speed  of  approaching  cars  when  it  was  within  his  power  to  do 
BO  by  the  exercise  of  ordinary  care,  has  been  held  sufllcient  to  bar  a  recovery.^  Where 
the  brakeman  failed  in  his  first  attempt  to  make  the  coupling,  and,  instead  of  stepping 
out  from  between  the  cars,  as  he  might  have  done,  continued  the  attempt  as  the  cars 
were  moving  on,  and,  while  so  doing,  got  his  foot  in  the  frog  of  the  rails,  whereby  he 
was  injured,  it  was  held,  that  although  the  company  had  failed  to  furnish  cars  which 
coupled  readily,  yet  the  negligence  of  the  brakeman,  and  not  that  of  the  company, 
was  the  proximate  cause  of  the  injury,  and  hence  the  plaintiff  could  not  recover.'  A 
brakeman  whose  duty  it  was  to  uncouple  cars,  saw  that  the  train  did  not  stop  to 
enable  him  to  perform  this  duty.  He  nevertheless  ran  in  between  the  cars  while  they 
were  moving,  endeavoring  to  uncouple  them,  and  was  killed.  A  recovery  of  damages 
was  denied  on  the  same  grounds.'"  But,  in  a  leading  case  which  has  been  greatly 
cited  and  approved  by  other  courts.'^  the  Supreme  Judicial  Court  of  Massachusetts 
ruled,  that  if  a  brakeman  cannot  easily  uncouple  cars  when  the  train  is  standing  still, 
and  in  endeavoring  to  uncouple  them  when  the  train  is  in  motion,  he  steps  between 
the  cars,  and  there  meets  with  an  injury  which  is  caused  by  a  want  of  repair  in  the 

1  Hnbgh  V.  New  Orleans,  etc.,  K.  Co.,  6  La.  •  Chicago,  etc.,  E.  Oo.  v.  Rush,  84  111.  570. 
^jj_  4.95_  '  Supra,  §  11,  subseot.  6. 

2  lUinoia,  etc.,  R.  Co.  v.  Houok,  72  HI.  '  Muldowney  «.  Illinois,  etc.,  R.  Co.,  39 
285.  Iowa,  615 

3  Illinois,  etc.,  R.  Co.  v.  Patterson,  69  111.  "  WiUiams  v.  Iowa  Central  E.  Co.,  43  Iowa, 

650.  898- 

*  Timmous  v.  Central  Ohio  E.  Co.,  6  Ohio  ">  Marsh  u.  South  Carolina  R.  Co.,  56  Ga. 

St.  105.  274,277. 

6  Mills  V.  Orange,  etc.,  R.  Co.,  2  MoArthur,  "  See  Snow  v,  Honsatonio  R.  Co.,  in  the 
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road-bed,  it  cannot  be  ruled  that  he  is  careless,  as  matter  of  law,  but  the  question 
must  go  to  a  jury,  although  he  continued  in  the  employ  of  the  company  after  ho 
knew  of  the  defect  in  the  track."  Whether  or  not  it  is  negligence  for  a  brakeman  to 
stand  facing  the  draw-bar  while  making  a  coupling,  is  a  questfon  for  the  jury.'  Where 
it  is  the  duty  of  the  brakeman  to  take  damaged  cars  to  the  shop,  to  be  repaired,  and 
he  is  injured  while  coupling  such  cars,  he  cannot  recover  damages  of  the  company  on 
the  ground  of  negligence  in  using  damaged  cars.  The  company  is  not,  under  such  a 
state  of  facts,  guilty  of  negligence,  and  the  employee  must  be  held  to  have  taken  the 
risk  of  such  injuries  when  he  entered  into  the  employment.'  A  railway  company 
used  on  some  of  its  cars  an  apparatus  for  coupling  known  as  the  "Miller"  draw-bar, 
and  on  others  an  ordinary  draw-bar.  When  it  is  attempted  to  couple  a  car  provided 
with  the  "Miller"  draw-bar  with  one  provided  with  the  ordinary  draw-bar,  the  ends 
are  liable  to  slip  past  each  other,  thus  bringing  the  platforms  of  the  two  cars  near 
together.  This,  on  one  occasion,  happened  with  two  of  the  company's  cars,  in  the 
presence  of  an  experienced  brakeman.  Soon  after,  the  same  cars  got  detached  from 
each  other,  and  this  brakeman  went  between  them  to  couple  them,  and  was  crushed 
and  killed  by  reason  of  the  ends  slipping  past  each  other  and  the  platforms  coming 
together.  It  was  held  that  there  could  be  no  recovery  of  damages.'  A  brakeman, 
endeavoring  to  couple  cars  under  circumstances  of  peculiar  danger,  disregarded  the 
warning  of  bystanders,  and  was  injured.  This  was  contributory  negligence,  prevent- 
ing him  from  recovering  damages.^  For  an  experienced  brakeman  to  undertake  to 
couple  cars  which  he  knows  to  be  of  unequal  height,  without  using  the  ordinary 
crooked  link  which  is  used  for  the  purpose  of  preventing  accidents  in  such  cases,  has 
been  held  contributory  negligence,  barring  a  recovery.*  For  a  conductor  of  a  freight- 
train  to  go  outside  the  line  of  his  duty,  and  couple  cars,  has  been  held  contributory 
negligence,  barring  a  recovery  of  damages  in  case  he  is  killed  while  so  acting,  unless 
there  is  an  emergency  requiring  him  so  to  act,  and  of  this  the  jury  are  the  judges.' 
Contracts  such  as  one  railroad  company  in  Georgia  has  been  accustomed  to  make 
with  its  emplo3'ees,  exempting  itself  from  liability  for  injuries  happening  to  them 
while  in  its  service,®  are  held  to  release  damages  growing  out  of  the  negligence  of  the 
company  in  using  a  certain  kind  of  link  or  coupler,  less  safe  than  others  which  it 
might  have  obtained.  The  court  say,  in  substance,  that  nothing  short  of  a  degree  of 
negligence,  on  the  part  of  the  company,  so  gross  as  to  evince  a  reckless  disregard  of 
the  safety  of  its  employees,  will  avoid  such  a  contract.' 

(3. )  In  other  Cases.  —  The  proprietors  of  a  factory  failed  to  fence  a  shaft,  which 
they  were  required  to  do  by  statute.  One  of  their  servants,  contrary  to  their  express 
commands,  and  knowing  that  it  was  dangerous  to  meddle  with  the  shaft,  took  hold 
of  it  and  set  it  in  motion,  whereby  he  was  injured. •"    A  servant  of  a  ship-builder, 

J  Snow  V.  Housatonic  E.  Co.,  8  Allen,  441.  Great  Western  Cotton  Co.,  L.  R.  7  Bxch.  130. 

2  Belairt). Chicago, etc., R.Co.,43Iowa,662.  In  the  latter  case,  Bramw'ell,  B.,  spe.iking 

3  Chicago,  etc.,  E.  Co.  v.  Ward,  61  111.  130;  of  Caswell  v.  Worth,  said:  "  I  may  ada.that 
infra,  §  IS.  I  should  have  been  better  satisfied  if  Caswell 

4  Toledo,  etc.,  E.  Co.  o.  Asbury,  84  111.  429.  v.  Worth  had  been  otherwise  decided,  and 

5  Muldowney  v.  Illinois,  etc.,  E.  Co.,  39  that  the  master  there  should  have  been  hel(J 
Iowa,  615.  liable,  as  he  had  been  clearly  guilty  of  a 

«  Hulotti;.  St.  Louis,  etc.E.  Co.,67Mo.239.  breach    of   his    statutory   duty.     However, 

'  Sears  ti.  Central  E.,  etc.,  Co.,  53  Ga.  630.  there  is  nothing  in  that  case  inconsistent 

8  Infra,  §  28.  With  our  decision  here.    It  seems,  that  even 

'  Western,  etc.,  E.  Co.  J).  Bishop,  50  Ga.  465.  although   there   maybe   a  statutory   duty 

'»  Caswell  r.  Worth,  5  El.  &B1.  849;  a.  u.,  2  imposed   on   the    employer,    the  workman 

Jur.  (X.  s.)  116;  25  L.  J.  (Q.  B.)  121.    But  see  must  still  be  careful  of   his  own  safety." 

Holmes  v.  Clarke,  ante,  p.  953,  and  Britten  v.  Ibid.  139. 
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knowing  a  brids^e  to  be  weak  and  defective,  and  that  blocks  had  previously  been  placed 
under  it  to  strengthen  it,  and  that  when  so  strengthened  it  had  borne  the  weight  of 
eighteen  hundred  pounds,  attempted  to  use  it  without  the  aid  of  such  strengthening- 
blocks.  It  broke  down,  and  he  was  drowned.^  The  foreman  of  a  gang  of  stone- 
cutters directed  a  particular  stone  to  be  taken  from  a  large  pile.  This  was  done  in 
such  a  manner  as  to  cause  the  fall  of  another  stone,  by  which  the  plaintiff,  one  of 
the  gang,  a  person  under  age,  had  his  leg  broken.  There  was  evidence  tending  to 
show  negligence  both  on  the  part  of  the  foreman  and  of  the  workmen.^  A  laborer 
attempted  to  raise  a  weight  by  fastening  an  engine  to  it  by  means  of  a  clip.  The 
clip  slipped  off,  the  weight  fell,  and  he  was  killed.'  In  the  foregoing  cases,  it  was 
likewise  held  that  there  could  be  no  recovery  on  account  of  the  contributory  negli- 
gence of  the  person  injured. 

?  25.  Instances  "where  Contributory  Negligence  was  not  imputed  to  the 
Servant.  — For  a  baggage-master  to  jump  from  a  moving  train  of  cars,  which  is  in 
imminent  danger  of  a  collision  with  another  train,  has  been  held  not  negligence, 
although  the  conductor  ordered  him  not  to  jump.*  The  reason  is  stated  in  the  chap- 
ter on  Contributory  Negligence,  — that  it  is  not  negligence  to  commit  an  error  under 
the  influence  of  fear  produced  by  the  appearance  of  a  sudden  danger.  It  has  been 
held  not  negligence  for  a  foreman  of  car-repairs  to  go  under  a  car  on  a  side-track  in 
order  to  ascertain  its  condition,  which  his  duty  required  him  to  do,  without  stationing 
some  one  to  watch  for  the  approach  of  other  cars.  When  a  person  thus  engaged  was 
killed  by  the  negligence  of  other  employees  in  shunting  other  cars  against  the  car 
under  which  he  was  at  work,  in  making  what  is  known  as  the  "flying  switch,"  it  was 
held,  under  the  Iowa  statute,  a  case  for  damages.'  A  railway  employee  engaged  at 
work  on  a  side-track  may  rightfully  act  upon  the  belief  that  a  train  of  cars  will  not  be 
shunted  out  upon  the  track  without  the  giving  of  the  customary  signal  by  ringing  the 
bell.  If  the  evidence  tends  to  show  that  this  was  omitted,  and  that  the  train  which 
injured  him  was  run  at  an  unlawful  rate  of  speed,  a  case  is  made  out  for  a  jury.^  The 
plaintiff,  and  other  servants  of  a  railway  contractor,  were  standing  on  the  side-track, 
holding  one  of  the  guys  of  a  derrick  in  actual  use.  Such  position  was  necessary  for 
the  prosecution  of  their  work,  and  it  was  also  necessary  that  they  should  concentrate 
their  attention  upon  the  derrick.  An  engine  of  the  defendants  backed  down  the  side- 
track, without  any  signal  of  its  approach,  and  there  struck  the  plaintiff,  who  knew 
and  relied  upon  a  usage  of  the  defendants  to  ring  the  bell  or  sound  the  whistle  on 
such  occasions.  It  was  held  that  upon  this  evidence  a  jury  would  be  warranted  in 
finding  that  there  was  due  care  on  the  part  of  the  plaintiff.'  It  is  not  necessarily 
negligence  for  a  carpenter  employed  by  a  railway  company  to  ride  in  a  baggage-car 
while  going  home  from  his  work,  although  not  invited  to  do  so  by  the  conductor.  If 
such  a  person  has  been,  while  so  returning  from  his  work,  accustomed  to  ride  in  the 
baggage-car,  with  the  knowledge  of  the  conductor,  negligence  is  not  to  be  imputed 
to  him  for  so  doing.  The  conductor  necessarily  has  some  discretion  about  such 
matters ;  and  if  the  baggage-car  is,  under  the  circumstances,  an  improper  place  for 
such  a  person  to  ride,  it  is  the  duty  of  the  conductor  so  to  inform  him.'    For  a  brake- 

1  Jones  V.  Beach,  9  Jones  &  Sp.  248.  '  Goodfellow  v.  Boston,  etc.,  B.  Co.,  106 

«  Brown  v.  Maxwell,  6  Hill,  592.  Mass.  461. 

»  Dynen  v.  Leach,  26  L.  J.  (Exch.)  221.  s  O'Donnell  v.  Allegheny,  etc.,  K.  Co.,  59 

<  Georgia E.,  etc.,  Co. ».  Rhodes,  56  Ga.  645.  Pa.  St.  239.    Compare  Washburn  v.  Nash- 

6  Berry ».  Iowa  Central  K.  Co.,  40  Iowa,  564.  ville,   etc.,   B.   Co.,   3   Head,   638.    Contra, 

•  Sohultz  V.  Chicago,  etc.,  B.  Co.,  44  Wis.  Higgina  v.  Hannibal,  etc.,  E.  Co.,  36  Mo. 

Kt8.  «8. 
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man  to  attempt  to  pick  up  a  coupling-pin  from  the  track,  as  a  train  was  slowly  backing 
towards  him,  having  first  signalled  the  fireman,  who  was  in  charge  of  the  locomotive, 
to  stop,  has  been  held  not  contributory  negligence.'  Nor  is  it  necessarily  negligence 
to  run  a  hand-car  over  a  railway,  when  a  train  is  past  due,  even  though  more  than 
ordinary  danger  is  incurred  thereby.  The  reason  is,  that  it  is  sometimes  necessary 
that  this  should  be  done.  "  If  section-hands  should  refrain  from  going  upon  the  road 
at  such  times,  the  road  would  be  uninspected  no  inconsiderable  portion  of  the  time. 
The  necessity  of  inspection  and  repairs  must  be  as  great  when  trains  are  past  due  as 
at  any  other  time.  Indeed,  it  must  often  be  greater.  Time  is  often  lost  by  trains  by 
the  general  bad  condition  of  the  road.  The  safety  of  passengers  requires  that  vigi- 
lance respecting  the  road-bed  should  not  be  relaxed  at  all  times  when  trains  are  past 
due."  '  A  number  of  other  cases  have  been  found,  involving  questions  of  contributory 
negligence  on  the  part  of  the  person  injured,  where,  under  facts  more  or  less  compli- 
cated, it  was  held  proper  to  put  the  case  to  the  jury." 

i  26.  The  Rule  how  affected  by  the  Doctrine  of  "  Comparative  Negli- 
gence."— In  two  or  three  States,  as  will  be  hereafter  seen,  a  modification  of  the 
usual  rule  of  contributory  negligence  is  admitted,  known  as  "comparative  negli- 
gence." Under  this  rule,  as  generally  understood,  the  jury  are  authorized  to  institute 
a  comparison  between  the  negligence  of  the  plaintiff,  or  the  deceased,  and  that  of  the 
defendant;  and  if,  in  comparison  with  each  other,  the  negligence  of  the  former  is 
slight,  while  that  of  the  latter  is  gross,  the  plaintiff  will  be  entitled  to  recover.* 
Under  the  operation  of  this  rule,  it  has  been  held  that  an  instruction,  that,  in  order  to 
authorize  a  recovery,  the  person  injured  must  have  been  free  from  negligence,  is  too 
broad.*  It  has  likewise  been  held  error  to  instruct  the  jury,  that  if  the  defendant  is 
guilty  of  more  negligence  than  that  of  the  plaintiff,  the  plaintiff  may  recover.^  A 
similar  qualification  of  the  rule  has  been  asserted  in  Tennessee.  There,  the  plaintiff 
cannot  recover  if  he  could  have  avoided  the  injury  by  the  exercise  of  ordinary  care? 
but  if  he  could  have  avoided  it  only  by  the  exercise  of  extraordinary  care,  he  can ;  and 
the  negligence  of  the  person  injured  may  be  looked  to  in  mitigation  of  damages.'  In 
an  earlier  case  in  the  same  State,^  McKnnrET,  J.,  in  giving  the  opinion  of  the  court, 
said:  "When  a  party  brings  an  injury  upon  himself,  or  contributes  to  it,  the  mere 
want  of  a  superior  degree  of  care  or  diligence  cannot  be  set  up  as  a  bar  to  the  plain- 
tiff's claim  for  redress;  and  although  the  plaintiff  may  himself  have  been  guilty  of 

'  Steele  v.  Iowa  Central  E.  Co.,  43  Iowa,  *  Chicago,  etc.,  E.  Co.  v.  Sullivan,  63  lU. 

109.  293 ;  St.  Louis,  etc. ,  E.  Co.  v.  Britz,  72  HI.  256 ; 

2  Campbell  v.  Chicago,  etc.,  E.  Co.,  45  Fairbank  ».  Haentzsche,  73  111.  236 ;  Chicago, 
Iowa,  78,  opinion  ol  the  court  by  Adams,  J.  etc.,  E.  Co.  o.  Gregory,  58  111.  272;  Toledo, 

3  Wood  t>.  New  York,  etc.,  E.  Co.,  70  N.  etc.,  E.  Co.  v.  O'Connor,  77  111.  391;  Fostere. 
T.  195,  where  a  railway  flagman  gave  an  er-  Chicago,  etc.,  E.  Co.,  84  111.  165;  Harms  v. 
roneous  signal,  causing  a  collision  oJt  two  Sullivan,  1  Bradw.  251. 

trains;  Johnson  v.  Bruner,  61  Pa.  St.  58  (re-  '  Toledo,  etc.,  E.  Co.  v.  O'Connor,  77  Dl. 

versing  «.  c,  6  Phila.  854),  where  a  scuttle-  391. 

hole  of  a  woollen-lactory  was  left   open,  «  Indianapolis,  etc.,  E.  Co.  v.  Flanigan,  77 

and  a  boy  fell  down  It;  Oatawissa  E.  Co.  ».  lU.  365. 

Armstrong,  49  Pa.St.  186,  where  a  track-  '  NashvUle,  etc.,  E.  Co. ».  Carroll,  6  Heist 

repairer  was  kUled  by  a  train  while  at  work  347.    In  this  case,  under  the  instructions  of 

on  the  track;  Hackett  v.  Middlesex  Man.  the  trial  court,  the  jury  "mitigated"  the 

Co.,  101  Mass.  101,  where  the  plaintiff,  an  damagesto^lO.OOO,  and  the  judgment  was,  by 

employee,  was  injured  by  the  breaking  of  the  Supreme  Court,  affirmed. 

an  elevator-chain.  e  Whirley  v.  Whiteman,  1  Head,  619. 
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negligence,  yet,  unless  he  might  hy  the  exercise  of  ordinary  care  have  avoided  the 
consequence  of  the  defendant's  negligence,  he  will  be  entitled  to  recover."  This  is 
probably  a  correct  statement  of  the  prevailing  doctrine.' 

Still  another  innovation  has  been  made  upon  the  ordinary  rule  of  contributory 
negligence,  in  Kentucky.*  It  was  declared  in  a  case  where  a  common  laborer  of  a 
railway  company  had  been  injured  by  the  negligence  of  the  engineer  whose  orders  he 
was  at  the  time  obeying.  The  court  said :  "  The  only  consistent  or  maintainable  prin- 
ciple of  the  corporation's  responsibility  is  that  of  agency.  Qui  facii  per  alium,  facit 
per  se.  It  is  therefore  responsible  for  the  negligence  or  unskilfulness  of  its  engineer, 
as  its  controlling  agent  in  the  management  of  its  locomotives  and  running  cars,  and 
that  responsibility  is  graded  by  the  classes  of  persons  injured  by  the  engineer's  neglect 
or  want  of  skill.  As  to  strangers,  ordinary  negligence  is  sufficient;  as  to  subordinate 
employees  associated  with  the  engineer  in  conducting  the  cars,  the  negligence  must 
be  gross ;  but  as  to  employees  in  a  different  department  of  service,  unconnected  with 
the  running  operations,  ordinary  negligence  may  be  sufficient.  Among  common 
laborers,  constituting  a  distinct  class,  all  standing  on  the  same  platform  of  equality 
and  power,  and  engaged  in  a  merely  Incidental  but  independent  service,  no 
one  of  them,  as  between  himself  and  his  co-equals,  is  the  corporation's  agent ;  and 
therefore  it  is  not,  on  the  principle  of  agency  or  otherwise,  responsible  for  damages 
to  one  of  them,  resulting  from  the  act  or  omission  of  another  of  them,  although 
each  of  the  company's  employees  would  be  its  agent  as  to  entire  strangers  to  it."  ' 
Applying  this  doctrine  to  a  case  where  a  railway  engineer  ordered  a  young  and 
inexperienced  laborer  to  go  under  an  engine  which  was  standing  on  the  track  with 
the  steam  up,  for  the  purpose  of  making  repairs,  and  the  engineer  neglected  to  check 
the  hind  wheels,  and  the  engine  started,  taking  off  both  legs  of  the  laborer,  the  court 
held,  that  although  the  laborer  may  have  been  negligent,  yet,  as  the  negligence  of  the 
engineer  was  gross,  the  company  must  pay  damages.*  In  a  subsequent  case,  the 
question  arose  as  between  two  railway  employees,  who  were  both  engaged  in  running 
trains  of  the  same  company,  and  were  therefore  held  to  be  in  the  same  common 
employment.  One  had  been  injured  by  the  negligence  of  the  other,  and  sued  the 
company  for  damages.  The  court  reaffirmed  the  doctrine  of  the  preceding  case,  and 
applying  it  to  the  facts  before  it,  said:  "This  implied  understanding  between  the 
company  and  its  employees  in  the  same  class  of  service,  does  not,  as  adjudged  in  the 
case  of  Collins,  exonerate  the  company  from  liability  for  damage  resulting  to  one  of 
such  co-agents  from  the  extraordinary  or  gross  negligence  of  another  of  them.  Gross 
neglect  is  either  an  intentional  wrong,  or  such  a  reckless  disregard  of  security  and 
right  as  to  imply  bad  faith,  and,  therefore,  squints  at  fraud,  and  is  tantamount  to  the 
magna  culpa  of  the  civil  law,  which,  in  some  respects,  is  yaasi-oriminal.  But  if  the 
party  complaining  of  hurt,  by  his  own  negligence  contributed  to  it,  he  cannot  recover 
damages  from  the  company,  unless  its  cooperating  agent,  charged  with  gross  neglect, 

1  See  the  chapter  on  Contributory  Neg-  engineer,  and  is,  therefore,  attributable  to 

ligence,  post.  his  gross  negligence.    In  snch  a,  case,  both 

'  See  also  supra,  §  13,  subsect.  6;  infra,  principle    and    preponderating    authority 

§  27.  seem  to  decide  that  such  a  remediable  fault 

'  Louisville,  etc.,  B.  Oo.  v.  Collins,  2  Dnv.  of  the  person  injured  should  not  exonerate 

lU,119,opinionof  the  court  by  Robertson,  J.  the  wrong-doer  from  legal  liability  for  the 

*  In  reaching  this  conclusion,  Robertson,  damage,  which,  without  gross  negligence,  he 

J.,  said:  " But,  had  the  appellee  been  guilty  could  have  prevented,  and  was   as   much 

of  negligence,  nevertheless  the  injury  might  bound  by  law  to  prevent  in  that  as  he  would 

have  been  avoided  by  the  proper  care  of  the  have  been  in  any  other  case."    Ibid.  116. 
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could  have  avoided  the  impending  damage  by  the  observance  of  ordinary  diligence, 
notwithstanding  the  neglect  of  the  complaining  party." ' 

Under  the  rule  as  laid  down  in  Illinois,  recoveries  have  been  sustained  in  the  fol- 
lowing instances :  Where  a  fireman  on  a  railway  locomotive  in  motion,  leaning  out 
from  the  gangway  or  side-window,  on  the  look-out  for  signals,  was  killed  by  a  "mail- 
catcher  ;'"  where  a  railway  company  retained  in  its  employ,  as  conductor  of  a  gravel- 
train,  a  person  notoriously  given  to  habits  of  intemperance,  and  by  his  negligence, 
when  partly  intoxicated,  another  employee  was  killed,  himself  negligent  in  sitting 
on  the  end  of  a  flat-car  with  his  legs  hanging  down;'  where  the  proprietors  of  a 
factory,  in  moving  an  engine,  left  a  revolving  shaft  extending  several  feet  into  a  room 
where  twenty  girls  were  at  work,  and  one  of  them,  while  going  about  her  work,  was 
caught  by  it  and  killed ;  *  where  several  railway  section-hands,  returning  from  their 
work  on  a  hand-car,  were  ran  upon  by  an  engine  which  came  suddenly  round  a  curve 
at  an  unlawful  rate  of  speed,  although  the  deceased  might  have  saved  himself  by 
jumping  off  the  hand-car,  as  the  rest  did.* 

On  the  other  hand,  where  the  plaintiff,  a  switchman  of  a  railway  company,  while 
engaged  in  coupling  cars  from  the  inside  of  a  short  curve,  caught  his  foot  between  the 
main  rail  and  the  guard  placed  about  three  Inches  from  it,  to  prevent  the  wheels 
from  jumping  the  track,  and  thereby  lost  his  leg  by  having  it  run  over,  and  it 
appeared  from  the  testimony  of  men  of  experience,  that  the  guard-rail  was  properly 
constructed ;  that  it  was  hazardous  to  couple  from  the  inside,  but  comparatively  safe 
from  the  outside,  of  the  curve ;  that  the  party  injured  was  familiar  with  the  curve, 
and  gave  no  notice  to  the  company  of  any  defect,  —  it  was  held  (under  the  rule  of  com- 
parative negligence  in  Illinois),  that  even  If  the  company  was  guilty  of  negligence  as 
to  the  manner  in  which  the  guard  was  constructed,  it  was  slight,  and  that  of  the 
plaintiff  gross,  who  therefore  was  not  entitled  to  recover.^ 

?  27.  The  Rule  how  applied  under  Kentucky  Statute  of  Death  by  ""Wil- 
ful Neglect." —  The  rule  has  sustained  still  another  innovation  at  the  hands  of  the 
Kentucky  court,  as  applicable  to  a  statute  of  that  State  giving  punitive  damages  in 
case  of  death  resulting  from  "wilful  neglect."''  Under  this  statute,  it  is  held  that 
if  a  case  of  "wilful  neglect"  is  made  out  against  the  defendant,  the  contributory  neg- 
ligence of  the  plaintiff,  or  the  person  injured,  cuts  no  figure  in  the  case.'     "  Wilful 

1  l/ouisville,  etc.,  E.  Co.  v.  Eobinson,  4  ties,  but  it  mnst  be  remembered  that  the 
Bush,  507,  609.  court   found   that   the    testimony   for    the 

2  Chicago, etc., E. Co. C.Gregory, 68 111. 272.       plaintiff  failed  to  show  a  case  of  "wilful 
'  Chicago,  etc. ,  E.  Co.  v.  Sullivan,  63  111.  293.        neglect "  on  the  part  of  the  defendant.    For 

*  Fairbank  ti.  Haentzsche,  73  lU.  236.  this  reason,  the  ordinary  rules  of  contribu- 
s  Toledo,  etc.,  E.  Co.  v.  O'Connor,  77  lU  .391.  tory  negligence  were  held  to  apply.    Still,  if 

•  Foster  v.  Chicago,  etc.,  E.  Co.,  84  m.  164.  the  facts  of  this  case  are  brought  into  com- 
'  Stat.  Ky.,  March  10, 1854;  2  Stanton's  Ky.  parison  with  those  of  other  cases  which  we 

Stat.  510,  §  3.  See  ante,  §  13,  subsect.  6,  where  have  just  examined,  it  is  obvious  that  it 
the  statute  is  set  out.  might  well  have  been  held  a  case  of  gross 
8  Louisville,  etc.,  E.  Co.  v.  Mahony,  7  neglect  on  the  part  of  the  company.  But,  as 
Bush,  235;  Claxton  v.  Lexington,  etc.,  E.  the  action  was  under  the  statute  giving  dam- 
Co.,  13  Bush,  636.  See  also  Digby  v.  Kenton  ages  only  in  case  of  death,  it  was  necessary 
Iron  Co.,  8  Bush,  166 ;  Jacobs  v.  Louisville,  to  bring  the  case  within  Its  terms  in  order  to 
etc.,  R.  Co.,  10  Bush,  263;  Louisville,  etc.,  E.  recover  damages.  It  is  to  be  remembered 
Co.  V.  Yandell,  17  B.  Mon.  586;  Louisville,  that  in  the  cases  in  2  Duv.  and  4  Bush  {Dan- 
etc,  E.  Co.  V.  Sickings,  5  Bush,  1 ;  Louisville,  viUe,  etc.,  E.  Co.  v.  Collins,  2  Duv.  114 ;  Louis- 
ctc,  E.  Co.  V.  Filburn,  6  Bush,  574.  Sullivan  ville,  etc.,  E.  Co.  v.  Eobinson,  4  Bush,  507), 
V.  Louisville  Bridge  Co.,  9  Bush,  81,  seems,  the  injuries  did  not  result  in  death,  and  he 
at  first  blush,  In  conflict  with  these  authori-  action  was  not,  therefore,  under  the  statute. 
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neglect,"  within  the  meaning  of  this  statute,  is  such  conduct  as  implies  malice,  or 
anti-social  recklessness,'  —  negligence  which  is  jwasi-criminal.^ 

2  28.  Assumption  of  Risks  by  Espress  Contract.  —  In  a  cage  at  Nisi  Prius, 
in  Pennsylvania,  it  appeared  that  a  railway  company  placed  in  the  hands  of  a  servant 
•employed  by  it  certain  printed  rules  and  i  egulations,  to  which  he  was  required  to  con- 
form on  entering  its  employment,  one  of  which  was,  that  "  the  regular  compensation 
will  cover  all  risk  or  liability,  from  any  cause  whatever,  in  the  service  of  the  com- 
pany." This  contract  was  held  a  waiver  of  any  claim  for  damages  which  he  might 
•otherwise  have  had  in  consequence  of  being  injured  by  a  collision  of  the  company's 
trains.'  The  owner  of  a  slave  hired  him  to  a  railway  company,  under  a  stipulation 
that  "all  risks  incurred,  or  liability  to  accidents,  whilst  in  such  service,  is  compen- 
sated for  and  covered  by  the  pay  agreed  upon ;  the  said  railroad  company  assumes 
no  responsibility  for  damages  from  accident,  or  from  any  cause  whatever."  The 
slave  got  drunk,  and  went  to  sleep  upon  the  company's  track,  at  a  point  where  the 
Toad  was  straight  for  two  miles  in  the  direction  of  an  approaching  train.  The  train 
ran  over  him,  notwithstanding  the  engineer  saw  him  in  time  to  have  stopped  the  train 
before  reaching  him.  It  was  held  that  the  company  was  liable.  The  contract  did  not 
exempt  it  from  liability  for  the  wilful  wrong  or  gross  negligence  of  its  servants.* 
In  Georgia,  contracts  between  railway  companies  and  their  employees,  by  which  the 
,  employee  agrees  to  assume  all  risks  incident  to  the  employment,  and  otherwise  limit- 
ing the  liability  of  the  company  to  them,  are  upheld  as  valid,  in  so  far  as  they  do  not 
operate  to  condone  any  crime.* 

In  the  opinion  of  the  writer,  these  decisions  do  not  do  credit  to  the  jurisprudence  of 
that  State.  They  ignore  the  unequal  situation  of  the  laborer  and  his  employer.  They 
depart  from  the  analogy  of  the  rule  of  law  which  denies  to  carriers  fhe  right  to  enter 
into  contracts  with  those  whom  they  serve,  stipulating  against  liability  for  their  own 
gross  negligence ;  and  in  so  doing,  they  place  the  life  of  a  man  upon  a  lower  footing 
than  the  proprietary  interest  which  a  man  may  have  in  a  chattel.^ 

1  Claxton  V.  Lexington,  etc.,  E.  Co.,  13  consideration  that  the  said company 

Bush,  643.  will  hire  and  pay  him  the  wages  stipulated, 

2  JaoobstJ.  l/oulsville,  etc.,E.  Co.,10Bush,  .  will  take  upon  himself  all  risks  connected 
S63.  See  Board  of  Internal  Improvements  v.  with  or  incident  to  his  position  on  the  road, 
Scearce,  2  Duv.  578;  Louisville,  etc..  Canal  and  willin  no  case  hold  the  company  liable 
Co.  V.  Murphy,  9  Bush,  b22 ;  Louisville,  etc.,  lor  any  injury  or  damage  he  may  sustain  in 
E.  Co.  V.  Case,  9  Bush,  728.  his  person  or  othei-wise,  by  what  are  called 

°  Mitchell  V.  Pennsylvania  E.  Co.,  1  a™  accidents  or  collisions,  on  the  trains  or  road, 

L.  Eeg.  717.    This  decision  is  of  little  value,  or  which  may  result  from  the  negligence, 

for  the  company  was  not  liable  in  any  event,  carelessness,  or  misconduct  of  himself  or 

as  the  court  decided.  another  employee  or  person  connected  with 

i  Memphis,  etc.,  E.  Co.  v.  Jones,  2  Head,  said  road  or  in  the  service  of  said  company. 

fil7.  And  it  is  further  agreed,  that  the  company 

6  Galloway  v.  Western,  etc.,  E.  Co.,  67  Ga.  is  to  pay  the  said for  no  time  lost  from 

512;  Western,  etc.,  E.  Co.  v.  Bishop,  50  Ga.  its  service  by  accident,  disability,  or  other- 

465;  Western,  etc.,  E.  Co.  ».  Strong,  52  Ga.  wise,  but  is  to  pay,  at  the  rate  which  may 

461;  Hendricks  v.  Western,  etc.,  E.  Co.,  52  from  time  to  time  be  agreed  upon,  only  for 

Ga.  467.  the  service  actually  rendered  by  the  said 

5  The  following  Is  the  contract  which  has  ."    See  Western,  etc.,  E.  Co.  v.  Bishop, 

thus  met  with  the  approval  of  the  Supreme  50  Ga.  465, 467.    The  fact  that  the  employee. 

Court  of  Georgia:  "This  agreement  witness-  though  in  the  service  of  his  own  employer, 

eth,  that has  at  his  own  request  been  was,  when   injured,  running  over  another 

employed  as  a  train-hand  on railroad;  road,  does  not  operate  to  relieve  him  from 

and  it  is  understood  between  these  parties,  the   tei-ms   of    the    contract.    Galloway   v. 

and  expressly  agreed,  that  the  said ,  in  Western,  etc.,  B.  Co.,  67  Ga.  512. 
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^  29.  Contracts  releasing  Damages,  made  after  the  Injury.  —  Contracts- 
between  the  muster  and  servant,  entered  into  after  the  servant  received  the  injury, 
by  which  a  servant  releases  the  master  from  the  damages,  are  upheld  as  valid  if 
founded  upon  a  valuable  consideration,  and  not  obtained  from  the  servant  by  means 
of  misrepresentation  or  fraud.'  It  was  accordingly  held  that  the  following  contract 
released  the  cause  of  action  of  a  railway  employee  against  the  company:  "Eeceived 
of  the  Illinois  Central  Railroad  Company  §46,  in  full  payment  and  consideration  for 
one  month's  time  in  April,  while  laid  by  with  injuries  while  braking,  and  in  full  satis- 
faction of  all  claims,  demands,  damages,  and  causes  of  action  against  said  company, 
hereby  forever  releasing  said  company  therefrom."  ^  But  this  would  not  be  so  if  th& 
employee  was  induced  to  sign  it  under  a  representation  that  it  covered  merely  a 
month's  wages,  or  if  he  was  induced  to  sign  it  under  the  belief,  induced  by  words  or 
actions  of  the  company's  agents,  that  it  would  not  operate  as  a  bar  to  an  action; 
whether  this  was  so,  is  a  question  for  the  jury.'  Nor  would  such  a  release  be  binding 
if  obtained  while  the  person  injured  was  under  the  influence  of  drugs  and  opiates,  so- 
that  he  was  mentally  incapacitated  to  contract ;  nor  would  the  plaintiff  be  estopped 
from  maintaining  his  action  by  keeping  the  money  paid  out,  but  the  jury  should 
credit  the  defendant  with  it  in  their  verdict.* 

m.  Who  are  PBLLOw-SERTAirrs,  enqaoed  nr  a  Common  Emplotmbnt,  wiTHHf 
THE  Meaning  of  the  roREGonro  Kules. 

g  31.  The  General  Rule.  — Who  is  a  fellow-servant,  within  the  meaning  of  the 
rule  already  given,"  has  been  a  question  of  much  diversity  of  opinion,  though  the 
decided  weight  of  authority  is  to  the  effect  that  all  who  serve  the  same  master,  work 
under  the  same  control,  derive  authority  and  compensation  from  the  same  common 
source,  and  are  engaged  in  the  same  general  business,  though  it  may  be  in  different 
grades  or  departments  of  it,  are  fellow-servants,  who  take  the  risk  of  each  other's 
negligence.* 

\  32.  Exceptional  Doctrines. — An  exceptional  doctrine  on  this  subject  exists 
in  Georgia,  Kentucky,  Tennessee,  and  Illinois ;  but  it  seems  a  legitimate  deduction 
from  one  of  the  reasons  which  the  courts'  have  frequently  given  for  the  rule  that  a 
master  is  not  liable  for  an  injury  inflicted  by  one  servant  upon  another.  That  reason 
is  one  of  public  policy,  to  secure  to  the  public  a  more  faithful  service  from  employees 
on  railroads,  steamboats,  and  other  branches  of  business  wherein  the  safety  of  the 
public  is  involved,  by  making  it  the  interest  of  each  one  of  such  employees  to  look 
after  and  encourage  carefulness  and  fidelity  in  all  the  rest.  This  reason  can  have  no 
application  to  employees  whose  situation  allows  them  no  connective  influence  over 
each  other.'  Such  an  application  of  the  rule,  in  the  opinion  of  the  Georgia  court, 
"operates  as  a  penalty,  and  to  impose  the  penalty  when  there  is  no  opportunity  of 
exercising  that  supervising  care  which  it  is  intended  to  enforce,  is  sheer  cruelty."  * 
It  has  been,  therefore,  aptly  held  that  the  rule  in  question  did  not  apply  to  slaves, 

I  Illinois,  etc.,  E.  Co.  v.  Welch,  52  lU.  183.  411,  417;  Foster  v.  Minnesota,  etc.,  B.  Co., 

'  Ibid.  14  Minn.  360. 

» /did.,-  Schnltzp.  Chicago,  etc.,  E.  Co., 44  '  Stephens,  J.,   In  Cooper  r.  MuUins,  30 

Wis.  638.    To  the  same  effect,  Butler  v.  The  Ga.  150.    I^uisville,  etc.,  E.  Co.  v.  Cavens,  9 

Eegents,  32  Wis.  124.  Bush,  659;  Kashville,  etc.,  E.  Co.  v.  Jones,  9 

<  Cliicago  E.  Co.  v.  Doyle,  18  Kan.  58.  Heisk.  27;  Toledo,  etc.,  E.  Co.  v.  O'Connor, 

5  Supra,  §  1.  77  u],  391. 

'  Wonder  v.  Baltimore,  etc.,  E.  Co.,  32  Md.  «  Stephens,  J.,  in  Cooper  v.  Mullins,  supra. 
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for  their  status  was  such  that  they  dared  not  intermeddle  with  their  fellow-workmen, — 
being  free  white  men, — nor  report  their  misdemeanors  to  the  common  master;  nor 
could  they  testify  against  them  in  a  court  of  justice,  nor  quit  the  service  at  pleasure, 
as  a  free  man  could.  If,  therefore,  A.  hired  his  slave  to  B.,  and,  while  so  employed, 
the  slave  was  killed  or  injured  by  a  free  white  man  in  the  employ  of  B.,  B.  was  liable 
for  the  damages  to  A.'  It  also  followed,  that  where  the  servants  of  a  railway  company> 
operating  a  train  of  cars,  were  guilty  of  negligence,  whereby  the  servants  of  the  same 
company,  on  another  train  or  on  a  hand-car,  were  injured,  the  latter  might  recover 
damages  of  the  company.  Tiie  two  classes  of  servants  were  deemed  not  to  be  in 
such  situations  as  to  be  enabled  to  watch  over  each  other's  conduct.^  But  it  is  gen- 
erally conceded  by  the  courts,  that  the  duties  of  two  servants  of  the  same  master  may 
be  so  entirely  distinct  and  disconnected  from  each  other  as  to  leave  no  room  for  the 
application  of  the  rule.  It  is  said,  in  a  case  in  Illinois,  "  That  the  duties  of  an 
employee  of  a  railway  company  may  be  so  entirely  distinct  from  all  occupation  upon 
its  trains,  as  to  leave  him  at  liberty  to  pursue  the  same  legal  remedies  for  injuries 
received  as  a  passenger,  may  very  probably  be  true.  If,  for  example,  a  book- 
keeper in  a  railway  ofiSce  should  be  injured  when  travelling  as  a  passenger,  through 
the  carelessness  of  the  engineer,  the  reasons  upon  which  the  rule  above  referred  to 
are  founded  might  be  well  held  to  have  no  application."  '  Carrying  out  these  prin- 
ciples, it  has  been  ruled  in  that  State  that  an  engine-driver  of  a  railway  is  not  in  the 
same  common  employment  with  a  laborer  in  the  company's  carpenter-shop.  "  No 
employee  of  the  road,"  say  the  court,  "could  have  been  farther  removed  from  those 
who  produced  the  injury  than  appellant.  He  was  in  nowise  connected  with  those 
who  had  control  of  the  engine.  He  was  engaged  in  a  different  department  of  the 
business  of  the  company,  as  wholly  disconnected  with  the  business  of  operating  the 
engines  and  trains  as  was  any  mechanic  or  laborer  in  the  city.  It  is  true,  he  was 
employed  and  paid  by  the  same  company,  but  otherwise  a  stranger  to  the  engineer's 
department.  The  reason  of  the  rule,  when  it  is  applicable,  is,  that  each  servant 
engaged  in  the  same  department  of  business,  for  the  safety  of  all,  shall  be  interested 
in  securing  a  faithful  and  prudent  discharge  of  duty  by  his  fellow-servants,  or  that 
they  shall  report  to  the  master  any  delinquencies  of  those  engaged  with  them  in  the 
performance  of  duty.  But  the  reason  does  not,  nor  can  it,  apply  where  one  servant 
is  employed  in  a  separate  and  disconnected  branch  of  the  business  from  that  of 

1  Scndder  o.  Woodbridge,  1  Ga.  195 ;  Louis-  case,  were  employed  in  the  same  mnning 
ville,  etc.,  E.  Co.  v.  Yandell,  17  B.  Men.  586.  operations;  and  tlie  fact  tliat  one  served  on 
Compare  Wallcer  v.  Boiling,  22  Ala.  291;  a  passenger  and  the  other  on  a  freight 
Lewis  V.  McAfee,  32  Ga.  465 ;  Memphis,  etc.,  train  does  not  affect  the  reason  and  policy 
B.  Co.  11.  Jones,  2  Head,  517.  of  Implying,  as  between  themselves,  such 

2  Cooper  V.  Mullins,  30  Ga.  146 ;  Lotus-  associations,  knowledge,  and  trust  as  to  have 
vllle,  etc.,  K.  Co.  v.  Cavens,  9  Bush,  659;  induced  an  undertaking  mutually  to  risk  all 
Nashville,  etc.,  B.  Co.  v.  Carroll,  6  Heisk.  the  contingencies  which  the  ordinary  skill 
347  (reafarmed  in  Nashville,  etc.,  K.  Co.  v.  and  care  of  each  other  in  his  line  of  service 
Jones,  9  Heisk.  27) ;  Toledo,  etc.,  B.  Co.  v.  could  not  avert."  There  is,  however,  as 
O'Connor,  77  111.  391.  The  doctrine  of  elsewhere  seen,  a  statute  in  Kentucky,  a 
Louisville,  etc.,  E.  Co.  «.  Cavens,  seems  construction  of  which,  as  laid  down  by  the 
directly  opposed  to  the  previous  case  of  Court  of  Appeals  of  that  State,  is  at  vari- 
Loulsville,  etc.,  E.  Co.  v.  Robinson,  4  Bush>  ance  with  the  ordinary  rules  relating  to  this 
607,  where  It  was  held  that  fellow-servants  subject.  Supra,  §  13,  subsect.  6,  and  §  27. 
engaged  In  the  same  common  employment  The  conclusions  of  these  courts  are  ex- 
were  within  the  rule.  In  that  case,  Eobert-  pressly  denied  in  Missouri.  Connor  v.  Clii- 
son,  J.,  said  (4  Bush,  509) :  "  The  appellee  cago,  etc.,  R.  Co.,  69  Mo.  285,  per  Hough,  J. 
[the  brakeman]   and   the  engineer,  in  this  s  Chicago,  etc.,  E.  Co.  u.  Keefe,  47  111.  110. 
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another  servant.  A  person  employed  in  a  carpenter-shop  cannot  be  required  to 
know  of  the  negligence  of  those  intrusted  with  running  trains  or  handling  engines  on 
the  road.    And  hence  the  reason  of  the  rule  fails." ' 

^88.  Servants  engaged  In  different  Grades  of  Employment.  —  The  fact 
that  the  negligent  servant,  in  his  grade  of  employment,  is  superior  to  the  servant 
injured,  does  not,  in  the  opinion  of  most  of  the  courts,  take  the  case  out  of  the  rule; 
they  are  equally  fellow-servants,  and  the  master  is  not  liable.'  Within  the  meaning 
of  this  rule,  a  mere  foreman  of  work  is  generally  regarded  as  a  fellow-servant  with 
those  under  his  control.'  But  if  the  master  has  delegated  to  the  foreman  or  superin- 
tendent the  care  and  management  of  the  entire  business,  or  a  distinct  department 
thereof,  then  the  rule  may  be  different,  as  will  be  seen  in  the  next  section. 

I  34.  When  the  Servant  is  deemed  a  Vice-Principal.  — The  rule  as  stated 
in  the  preceding  section  is  broadly  denied  by  some  of  the  American  courts,  and 
greatly  qualified  by  others.  Thus,  it  is  held  in  Ohio,  that  where  one  servant  is  placed 
by  his  employer  in  a  position  of  subordination,  and  subject  to  the  orders  and  control 
of  another,  and  such  inferior  servant,  without  fault,  and  while  in  the  discharge  of  his 
duties,  is  injured  by  the  negligence  of  the  superior  servant,  the  master  is  liable  for  the 
injury.*  The  superior  servant  is  deemed  the  vice-principal  of  the  master.  Accord- 
ingly, the  rule  already  expressed  *  is  qualified  in  Ohio  as  follows :  Where  different 
persons  are  employed  by  the  same  principal  in  a  common  enterprise,  and  no  control 
is  given  to  one  over  the  other,  no  action  can  be  sustained  by  them  against  their 

1  Eyan  v.  Chicago,  etc.,  B.  Co.,  60  111.  171,  =  Marshall  v.  Schricker,  63  Mo.  308;  Dau- 

174.  bert  v.  Pickel,  4  Mo.  App.  590 ;  Cumberland 

»  O'Oonnell  v.  Baltimore,  etc.,  R.  Co.,  20  Coal  and  Iron  Co.  v.  Scally,  27   Md.  589; 

Md.  212;  McGowan  v.  St.  Louis,  etc.,  B.  Co.,  O'Connor  v.  Roberts,  120  Mass.  227;  Albro  v. 

61  Mo.  528 ;  Columbus,  etc.,  R.  Co.  v.  Arnold,  Agawara  Canal  Co.,  6  Cush.  75 ;  Sumraersell 

31  Ind.  174;  Thayer  v.  St.  Louis,  etc.,  R.  Co.,  v.  Fish,  117  Mass.  312;  Zeigler  v.  Day,  123 

aaind.  26,  per  Perkins,  J. ;  Daubert ».  Pickel,  Mass.  152;  McLean  v.  Blue  Point  M.  Co.,  51 

4  Mo.  App.  590 ;  Cumberland  Coal  and  Iron  Cal.  255 ;  Hamilton  v.  Iron  Mountain  R.  Co., 

Co.  t>.  Scally,  27  Md.  589;  Shauck».  Northern,  4  Mo.  App.  564,565;  Weger  v.  Pennsylvania 

etc.,  R.  Co.,  25  Md.  462;  O'Connor  o.  Roberts,  B.  Co.,  55  Pa.  St.  460;  Halverson  v.  Nisen,  3 

120  Mass.  227 ;  Albro  v.  Agawam  Canal  Co.,  6  Sawyer,  562 ;  Malone  v.  Hathaway,  64  N.  T.  6 ; 

Oush.  75;  McLean  v.  Blue  Point  M.  Co.,  51  Brown  v.  Maxwell,  6  Hill,  592;  Sherman  v. 

Cal.  255;  Faulkner  v.  Erie  R.  Co.,  49  Barb.  Rochester,  etc.,  R.  Co.,17N.  Y.  153  (alHrming 

324;  Conway  v.  Belfast,  etc.,  R.  Co.,  I.  R.  15  Barb.  574);  Hojnagle  ».  New  York,  etc.,  B. 

9  0.  L.  498;  Murphy  v.  Smith,  19  0.  B.  (N.  Co.,55N.  Y.  603;  Murphy  v.  Smith,  19  C.  B. 

«.)  361;   ».  c,  12  L.  T.    (N.    s.)  605;  Allen  (N.  s.)  361;  s.  c,  12  L.  T.  (N.  8.)  605;  Allen  v. 

V.  New  Gas  Co.,  1  Exch.  Div.  251;  Howells  New  Gas  Co.,  1  Exch.  Div.  251;  Howelle  v. 

V.  Landore  Siemens  Steel  Co.,  L.  R.  10  Q.  B.  Landore  Siemens  Steel  Co.,  L.R.  10  Q.  B.  62; 

•«2;  s.  c.,44  L.  J.  (Q.  B.)  25;  32  L.  T.  (N.  S.)  ».c.,44  L.J.  (Q.  B.)  25;  32  L.  J.  (N.  8.)  19;  23 

19;  23  Week.  Rep.  335;  31  L.  T.  (N.  s.)  433;  Week.  Rep.  335 ;  31 L.  T.  (N.  s.)433;  Gallagher 

Gallagher  v.  Piper,  16   0.    B.    (n.    s.)    669;  v.  Piper,  16  C.  B.  (N.  6.)  669.    Contra,  Con- 

Cehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  way  ».  Belfast,  etc.,  B.  Co.,  I.  R.  9  C.  L.  498; 

432;  Lawler  v.  Androscoggin  R.  Co.,  62  Me.  Allen  v.  New  Gas  Co.,  1  Exch.  Div.  251. 
463;  Feltham  v.  England,  L.  R.  2  Q.  B.  33  *  Little  Miami  R.  Co.  v.  Stevens,  20  Ohio, 

treversing  s.c.,i  Post.  &  Fin.  460) ;  Wilson  v.  415 ;  Cleveland,  etc.,  R.  Co.  ti.  Keary,  3  Ohio 

Many,  L.  E.  1  H.  L.  Sc.  App.  326.    Contra,  St.  201;  Berea  Stone  Co.  17.  Kraft,  31  Ohio  St. 

IiouisvUle,  etc.,  R.  Co.  v.  Collins,  2  Duv.  114,  287,  292.    Substantially  to  the  same  effect  is 

where  it  was  ruled  that  a  railway  engineer  Louisville,  etc.,  R.  Co.  v.  Collins,  2  Duv. 

and  common  laborer  were  not  fellow-ser-  114. 
vints  within  the  rule.  s  Supra,  §  1. 
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employer  on  account  of  any  injuries  sustained  by  one  agent  througli  the  negligence 
of  another.' 

The  Supreme  Court  of  the  United  States  has  ruled,  aflSrraing  a  judgment  of  a  very 
able  circuit  judge,  that  an  errand-boy  in  a  railway  manhine-shop  is  not  a  fellow- 
servant  with  the  superintendent  of  the  shop,  so  that  if  the  latter  orders  the  former 
into  a  position  of  exceptional  hazard,  to  perform  a  service  outside  the  line  of  duty  which 
he  had  contracted  to  do,  and  he  was  there  injured,  he  might  recover  damages.^  In 
giving  the  judgment  of  the  court,  Mr.  Justice  Davis  said:  "For  the  consequences  of 
this  hasty  action  the  company  are  liable,  either  upon  the  maxim  of  respondeat  auperioTt 
or  upon  the  obligations  arising  out  of  the  contract  of  service.  The  order  of  Collett 
was  their  order.  They  cannot  escape  responsibility  on  the  plea  that  he  should  not 
have  given  it.  Having  intrusted  to  him  the  care  and  management  of  the  machinery, 
and,  in  so  doing,  made  it  his  rightful  duty  to  adjust  it  when  displaced,  and  having 
placed  the  boy  under  him,  with  directions  to  obey  him,  they  must  pay  the  penalty  for 
the  tortious  act  he  committed  in  the  course  of  the  employment.  If  they  are  not 
insurers  of  the  lives  and  limbs  of  their  employees,  they  do  impliedly  engage  that  they 
will  not  expose  them  to  the  hazard  of  losing  their  lives,  or  suffering  great  bodily  harm, 
when  it  is  neither  reasonable  nor  necessary  to  do  so.  The  very  able  judge  who  tried 
the  case  instructed  the  jury  on  the  point  at  issue  in  conformity  with  these  views,  and 
we  see  no  error  in  the  record." 

A  ruling  precisely  similar  in  principle  was  made  by  Lord  Cockburn,  C.  J.,  at 
Nisi  Pi-ius,  where  a  girl  employed  in  a  hemp  factory  was  set  by  the  foreman  to  do 
exceptionally  dangerous  work,  without  proper  instruction.  Lord  Cockburn  said  to 
the  jury :  "  The  foreman  was  put  by  them  in  their  place  to  employ  this  young  per- 
son in  and  about  dangerous  machinery,  of  which  she  was  quite  ignorant,  and  I  think 
any  negligence  of  his  in  the  matter  would  be  negligence  for  which  they  would  be 
responsible."  Under  this  instruction,  the  plaintiff  had  a  verdict.'  So,  it  has  lately 
been  held  in  Rhode  Island,  that  the  engineer  of  a  manufacturing  establishment  is  not 
a  fellow-servant  with  the  fireman,  but  is  his  superior,  standing  towards  him  in  the 
relation  of  vice-principal.  When,  therefore,  an  engineer  ordered  the  fireman  to  per- 
form a  duty  outside  of  that  which  he  had  engaged  to  do,  and  extra  hazardous,  in  c0i>- 
sequence  of  which  he  was  injured,  it  was  held  that  the  company  was  liable  for  the 
damages.*  So,  it  is  held  in  Iowa,  that  the  fireman  on  a  locomotive  engine,  while 
engaged  in  his  duties  as  such,  may  properly  be  found  to  have  been  acting  under  the 
immediate  control  of  the  engineer;*  but  it  should  be  remembered  that  there  is  a 
statute  in  Iowa  which  takes  this  class  of  actions  out  of  the  ordinary  rules.*  The 
Supreme  Court  of  Missouri,  in  one  case,  decided  that  a  mere  superintendent  of  work 
was  a  vice-principal  of  a  railway  company,  and  that  his  negligence  in  telling  a,  team- 
ster to  drive  into  a  dangerous  place,  where  he  was  injured,  was  the  negligence  of  the 
company.'  On  like  grounds,  it  has  been  held  that  an  architect  and  superintendent 
who  has  general  charge  of  the  erection  of  a  building  is  not  a  fellow-servant  with 
those  at  work  on  the  same.*    The  Supreme  Court  of  Tennessee  has  ruled  that  a 

1  Whaalan  v.  Mad  Eiver,  etc.,  E.  Co.,  8  '  Grizzle  v.  Frost,  3  Fost.  &  Fin.  623. 
Ohio  St.  249,  251.    The  rule  as  quoted  was  *  Mann  v.  Oriental  Print-Works,  11  R.  1 
pronounced  as  tlie  result  of  the  following       152. 

cases:   Little  Miami  E.  Co.  v.  Stevens,  20  '  Cooper  ».  Iowa  Central  E.  Co.,  14  Iowa, 

Ohio,  415;  Cleveland,  etc.,  E.  Co.  v.  Keaiy,  3  134. 

Ohio  St.  201.  »  Supra,  §  13,  subscct.  4. 

2  Railroad  Co.  v.  Fort,  17  VTaU.  553  '  Cook  «;.  Hannibal,  etc.,  E.  Co.,  63  Mo.  397. 
(aflarminff  s.  c,  2  Dill.  2.j0).  «  Whalen  v.  Centenary  Cliurch,  G2  Mo. 226. 
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"section-boss''  on  a  railroad  is  not  a  fellow-servant  with  one  of  the  men  worldng 
under  him,  but  is  a  vice-principal  of  the  company.'  In  the  same  court,  it  was  held 
proper  to  instruct  the  jury,  that  "if  they  shall  find  that  the  injury  was  caused  by  the 
carelessness  of  an  employee  of  the  company,  occupying  a  superior  and  commanding 
position  to  that  held  by  the  deceased,  then  the  plaintiff  will  be  entitled  to  recover."* 
In  an  able  judgment  of  the  Supreme  Court  of  Michigan,  by  Cooley,  J.,  it  has  been 
held  that  the  conductor  of  a  construction-train  of  cars  was  not  a  fellow-servant  with  a 
boy  of  seventeen,  employed  as  a  common  laborer  on  the  train,  but  that  the  conductor 
stood  toward  the  boy  in  the  relation  of  a  representative  of  the  company.  Hence,  the 
conductor  having  ordered  the  boy  to  do  duty  as  a  hrakeman,  in  which  duty  he  lost 
his  life,  the  company  was  liable  for  the  damages.' 

No  doubt  all  the  American  courts  will  agree  to  the  following  statement  of  doctrine, 
quoted  from  the  text  of  an  eminent  writer:  "When  the  employer  leaves  every  thing 
in  the  hands  of  a  middle-man,  reserving  to  himself  no  discretion,  then  the  middle- 
man's negligence  is  the  employer's  negligence,  for  which  the  latter  is  liable."  *  This 
rule  holds  although  such  superintendent  was  engaged  at  the  same  work  with  the 
servant  injured.*  Accordingly,  it  is  held  that  if  a  master  delegates  to  a  superintendent 
the  power  to  employ  and  discharge  servants,  which  belongs  to  him  as  master,  he 
thereby  makes  himself  liable  for  injuries  sustained  by  a  servant,  caused  by  the  negli- 
gence of  such  superintendent*  in  selecting  an  insufficient  number  of  servants  for  the 
duty  required  of  them,'  or  in  selecting  a  servant  unfit  for  the  duties  required  of  him,' 
or  for  an  injury  through  the  negligence  of  the  servants  employed  by  such  superin- 
tendent while  acting  under  his  orders.'  Within  the  meaning  of  this  rule,  a  yard-master 
of  the  railway  company,  charged  with  the  duty  of  employing  and  discharging  hands 

1  Lonlsville,  etc.,  E.  Co. «.  Bowler,  9  Heisk.  Vnlcan  Iron-Worts,  61  Mo.  492 ;  Brothers  v. 
866.  Cartter,  52  Mo.  372;  Devany  v.  Vulcan  Iron- 

2  Nashville,  etc.,  E.  Co.  i^.  Jones,  9  Heisk.  Works,  i  Mo.  App.  236;  Kansas  Paoiflo  E. 
87.  We  collect  from  the  opiaioa  in  this  Co.  v.  Little,  19  Kan.  267;  s.  c,  6  Eeporter, 
case  that  the  person  kUled  was  a  railway  199;  6  Cent.  L.  J.  60;  Malone  ».  Hathaway, 
fireman,  and  that  the  servant  occupying  a  6i  K.  T.  6. 

"  Kupcrior  and  commanding  position  to  that  6  Gormly  v.  Vnloan  Iron-Works,  61  Mo. 

held  by  the  deceased  "  was  the  engineer  In  492. 

charge  ot  the  same  engine.  «  Brothers  v.  Cartter,  52  Mo.  372;  Stoddard 

3  Chicago,  etc.,  E.  Co.  v.  Bayfield,  37  Mich.  v.  St.  Louis,  etc.,  E.  Co.,  65  Mo.  5U;  Kansas 
205.  To  the  same  effect  are  Lalor».  Chicago,  Pacific  E.  Co.  v.  Little,  19  Kan.  267;  Walker 
etc.,  E.  Co.,  52  111.  401;  Louisville,  etc.,  E.  v.  Boiling,  22  Ala.  294;  Chapman  v.  Erie  E. 
Co.  V.  Collins,  a  Duv.  114;  Eailroad  Co.  v.  Co.,  65  N.  T.  579,  583.  "When  the  middle- 
Fort,  17  Wall.  533.  man  or  superior  servant  employs  and  dis- 

«  Whart.  on  Neg.,  §  229.  "  Where  a  master  charges  the  subalterns,  and  the  principal 

places  the  entire  charge  of  his  business,  or  withdraws   from   the   management   of  the 

a  distinct  branch  of  it,  in  the  hands  of  an  business,  or  the  business  is  of  such  a  nature 

agent,  exercising  no  discretion  and  no  over-  that  it  Is  necessarily  committed  to  agents, 

tight  of  his  own,  it  Is  manifest  that   the  as  in  the  case  of  corporations,  the  principal 

neglect  of  the  agent,  of  ordinaiy  care   in  is  liable  for  the  neglects  and  omissions  of 

supplying  and  maintaining  suitable  instru-  duty  of  the  one  charged  with  the  selection 

T,  1  antalities  for  the  work  required,  is  a  breach  of  other  servants,  in  employing  and  selecting 

of  duty  for  which  the  master  should  be  held  such  servants,  and  in  the  general  conduct  of 

answerable.     The  negligence  of  the  agent  the  business  committed  to  his  care."  Malone 

with  such  powers  becomes  the  negligence  v.  Hathaway,  64  N.  Y.  5,  per  Allen,  J. 

of  the  master."    Mullan  v.  Phila.,  etc.,  E.  '  Stoddard  v.  St.  Louis,  etc.,  E.  Co.,  65  Mo. 

Co.,  78  Pa.  St.  25,  32,  opinion  of  the  court  514. 

by  Woodward,  J.     So  held  in  Spelman  v.  s  Walker  v.  Boiling,  22  Ala.  294. 

Fisher   lion  Co.,  56  Barb.   151;    Gormly  v.  «  Lydon  ».  Manion,  3  Mo.  App.  601,  602. 
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How  in  Case  of  Corporations. 

for  switching  and  making-up  trains,  has  heen  held  the  vice-principal  of  the  company.' 
For  like  reasons,  the  superintendent  of  a  railway  company  who  has  heen  clothed  by 
•the  board  of  directors  with, power  to  act  as  the  immediate  representative  of  the 
company — its  corporate  executive  officer,  intrusted  with  the  power  of  the  hoard 
of  directors,  so  far  as  regards  the  control  and  management  of  its  trains  and  the 
arrangements  connected  therewith  —  is  the  alter  ego  of  the  company,  and  not  a 
fellow-servant  with  its  ordinary  employees.'  The  captain  of  a  ship  is  in  a  very  large 
sense  the  representative  of  the  owner.  He  can  hypothecate  the  ship.  He  is  not 
treated  as  an  ordinary  agent,  but  as  a  special  owner  of  the  ship.  He  unites  in  himself 
the  double  powers  of  an  absolute  and  temporary  owner,  or  charterer.  The  law  treats 
him  as  being  a  special  proprietor,  and  in  charge  of  the  ship.  He  has  authority  to 
-bind  the  owners  for  repairs  and  necessaries ;  and  he  can  settle  claims  for  demurrage. 
This  being  so,  if  he  is  guilty  of  an  act  of  negligence  by  which  one  of  the  crew  is  killed 
■or  injured,  the  owner  is  liable  to  pay  damages.' 

The  converse  of  this  proposition  is  frequently  stated  thus :  A  master  is  not  respon- 
sible to  an  employee  for  the  negligent  act  of  a  competent  and  proper  foreman  to 
whom  there  has  heen  no  delegation  of  power  and  control  of  the  business,  or  a  branch 
"thereof,  but  who  is  merely  charged  with  special  duties,  performing  them  under  the 
direction  of  the  master,  the  latter  retaining  general  control  and  supervision.*  A  true 
-expression  of  the  rule  seems  to  be,  that,  in  order  to  charge  the  master,  the  superior 
servant  must  so  far  stand  in  the  place  of  the  master  as  to  be  charged  with  the  per- 
formance of  duties  towards  the  inferior  servant,  which,  under  the  law,  the  master  owes 
to  such  servant,*  as  will  more  fully  appear  in  the  following  sections. 

2  35.  Hov7  in  Case  of  Corporations.  — The  doctrines  of  the  last  section  apply 
with  even  greater  force  to  corporations ;  for,  as  these  bodies  can,  from  their  nature, 
act  only  through  agents,  unless  the  executive  agent  of  a  corporation  is  deemed,  for 
the  purposes  of  this  rule,  the  corporation  itself,  then  it  will  result  that  an  immunity 
will  he  extended  to  men  when  prosecuting  their  business  in  powerful  combinations, 
through  the  forms  of  a  corporate  organization,  which  is  denied  to  men  who  prosecute 
■their  business  in  person.  Such  a  result  is  certainly  against  public  policy,  and  will 
not  knowingly  he  sanctioned  by  the  courts.  Many  American  courts  accordingly  hold 
that  the  officer  of  a  corporation  who  has  charge  of  its  business  must  for  all  practical 
purposes  be  regarded  as  the  corporation  itself;^  and,  in  the  view  of  some  of  the 

1  Stoddard  v.  St.  Louis,  etc.,  E.  Co.,  65  Mo.  49  N.  Y.  672).  "A  corporation,"  said  Potter, 
614.  J.,  in  this  case,  "  cannot  act  personally.    It 

2  Washburn  d,  Nashville,  etc.,  E.  Co.,  requires  some  person  to  superintend  struc- 
Head,  638.  tures,  to  purchase  and  cpntrol  the  running 

8  Eamsay  v.  Quinn  (Irish  Common  Pleas,  of  cars,  to  empJoy  and  discharge  men,  and 

1874) ,  4  Cent.  L.  J.  478.  provide  all  needful  appliances.     This  can 

<  Malone  v.  Hathaway,  64  N.  Y.  5;  mpra,  only  be  done  by  agents.    When  the  directors 

§  33.  themselves  personally  act  as  such  agents, 

*  Hofnagleo.  New  York,  etc.,  E.  Co.,  55  N.  they  are  the  representatives  of  the  corpova- 

T.  608.  tion.     They  are  then  the  executive  bead,  or 

°  See  cases  in  the  preceding  section,  and  master.    Their  acts  are  the  acts  of  the  cor- 

_also  Frazier  v.  Pennsylvania  E.  Co.,  38  Pa.  poration.     When   these   directors   appoint 

St.  104 ;  Ardesco  Oil  Co.  r.  Gilson,  63  Pa.  St.  some   person    other    than    themselves   to 

146,  150;  Cnmbevland,  etc.,  E.  Co.  ».  Moran,  superintend  and  perform  all  these  execu- 

44 Md.  383;  Cumberland,  etc.,  E.  Co.  r.Hogan,  tive  duties  for  them,  then  such  appointees, 

45  Md.  229;  Pattersons.  Pittsburgh,  etc.,  E.  equally  with  themselves,  represent  the  cor- 

■Co.,  76  Pa.  St.  389;  Briclmer  ti.  New  York,  poration,  as  master,  in  all  those  respects. 

■«to.,  E.  Co.,  2  Lans.  506,  516   (».  c.  affirmed.  And   though  in  the  performance  of  these 
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courts,  there  is  a  distinction  in  this  regard  between  a  corporation  and  a  natural  person.. 
This  distinction  is,  however,  denied  in  England.'  "That,"  said  Blackburn,  J., 
"cannot  make  any  difterence.  In  Morgan  v.  Vale  of  Neath  Railway  Company,*  ^o- 
defendants  were  a  corporation,  and  nobody  thought  of  suggesting  any  distinction  oa 
that  ground." '  It  was  accordingly  held  that  a  certified  manager  of  a  coal-mine, 
appointed  under  a  statute,*  was  a  fellow-servant  with  a  person  working  in  the  mine. 
His  relation  to  the  other  workmen  in  the  mine  was  just  the  same  as  it  would  have^ 
been  if  the  statute  had  not  been  passed.' 

I  36.  Whether  a  Servant  who  has  Charge  of  the  Construction  and 
Repairs  of  Machinery  is  a  Fellow-Servant  w^ith  one  engaged  at  Work 
^rith  the  Machinery.  —  The  books  present  a  conflict  of  authority  as  to  whether  the 
servant  who  has  charge  of  the  construction  and  repairs  of  the  machinery  used,  is,  in  the? 
master's  absence,  to  be  deemed  a  fellow-servant  with  a  servant  who  is  employed  in  con- 
nection with  its  running  "operations.  To  use  a  frequent  illustration:  Is  the  master- 
machinist  of  a  railway  company  a  fellow-servant  with  a  fireman  or  brakeman?  The- 
better  opinion  is,  that  he  is  not.^    K  this  is  not  so,  the  rule  which  charges  the  master- 


executive  duties  he  may  be,  and  is,  a  servant 
of  the  corporation,  he  is  not  in  those  respects 
a  co-servant,  a.  co-laborer,  a  co-employee, 
in  the  common  acceptation  ol  those  terms, 
any  more  than  is  a  director,  who  exercises 
the  same  authority.  Though  such  superin- 
tendent may  also  labor  like  other  co-laborers, 
and  he  may  be  in  that  respect  a  co-laborer, 
and  his  negligence  as  such  co-laborer,  when 
acting  only  as  a  laborer,  may  be  likened  to 
that  of  any  other;  yet  when,  by  appointment 
of  the  master,  he  exercises  the  executive  duties 
of  master,  as  in  the  employment  of  servants, 
in  the  selection  or  adoption  of  the  ma- 
chinery, apparatus,  tools,  structures,  appli- 
ances, and  means  suitable  and  proper  for 
the  use  of  other  and  subordinate  servants, 
then  his  acts  are  executive  acts,  —  are  the 
acts  of  a  master ;  and  tlien  the  corporation 
are  responsible  that  lie  thall  act  with  a  rea- 
sonable degree  of  care  for  the  safety,  se- 
curity, and  life  of  the  other  persons  in  their 
employ.  These  executive  duties  may  also 
be  distributed  to  ditferent  heads  of  different 
departments,  so  that  each  superintendent, 
within  his  sphere,  may  rept'csent  the  cor- 
poration as  master.  In  controlling  and 
directing  structures,  in  employing  and  dis- 
missing operatives,  in  selecting  machinery 
and  tools,  thus  he  speiiks  the  language  of 
a  master.  Then  he  issues  their  orders  to 
th^r  operatives.  Then  he  is  the  mouth- 
piece and  interpreter  of  their  will.  Their 
voice,  which  is  silent,  is  spoken  by  him.  I-Ie 
then  only  speaks  their  executive  will,  not 
the  irresponsible  will  of  a  fellow-workman 
or  co-laborer.  His  c.-cecutive  acts  are  their 
acts.     His  negligence  is  their  negligence. 


His  control,  their  control.  He  has  in  this 
executive  duty  no  equal.  He  is  not,  while  in 
the  performance  of  these  executive  duties, 
only  the  equal  of  the  common  co-laborer  or 
co-servant." 

1  Allen  V.  New  Gas  Co.,  1  Exch.  Div.  251; 
Conway  v.  Belfast,  etc.,  R.  Co.,  I.  R.  9  C.  L^ 
498. 

2  L.  R.  1  Q.  B.  149;  6  Best  &  S.  736;  35  L. 
J.  (Q.  B;)  23;  13  L.  T.  (N.  s.)  564;  14  Week. 
Rep.  144  (affirming  5  Best  &  S.  570) ;  10  Jur. 
(N.  s.)  1074;  33  L.  J.  (Q.  B.)  260;  13  Week- 
Rep.  1031. 

'  Howells  V.  Landore  Siemens  Steel  Co.,. 
L.  R.  10  Q.  B.  (i3. 

*  Supra,  §  13,  subsect.  9. 

'  Howells  V.  Landore  Siemens  Steel  Co. 
L.  R.  10  Q.  B.  63;  s.  c,  44  L.  J.  (Q.  B.)  25;  32; 
L.  T.  (N.  s.)  19;  23  Week.  Rep.  335;  31  L.  T. 
{N.  S.)  433. 

«  Shanny  v.  Androscoggin  Mills,  66  Me.. 
420;  charge  of  the  court  below  in  Seaver  v. 
Boston,  etc.,  R.  Co.,  14  Gray,  466;  Ford  v. 
Fitchburg  R.  Co.,  110   Mass.  240;   Chicago, 
etc.,  R.  Co.  V.  Gregory,  58  111.  272;  Houston,, 
etc.,  R.  Co.  V.  Dunham,  49  Texas,  181;  Cum- 
berland, etc.,  R.  Co.  V.  The  State,  to  use  of 
Moran,  44  Md.  283;  Cumberland,  etc.,  R.  Co. 
V.  The  State,  to  use  of  Hogan,  45  Md.  229 
Chicago,  etc.,R.  Co.  v.  Jackson,  55  111.  492 
Flike  V.  Boston,  etc.,  R.  Co.,  53  N.  Y.  549 
Brabbits  v.  Chicago,  etc.,  R.  Co.,  38  Wis.  289 
MuUan  v.  Phila.,  etc.,  R.  Co.,  78  Pa.  St.  25 
Lewis  V.  St.  Louis,  etc.,  R.  Co.,  59  Mo.  495 
Kansas  Pacific  E.  Co.  v.  Little,  19  Kan.  267 
Illinois,  etc.,  R.  Co.  -v.  Welch,  52  Mo.  183 
Colorado,  etc.,  R.  Co.  v.  Ogden,  3  Col.  499. 
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Servant  in  Charge  of  Machinery. 

with  responsibility  to  the  servant  for  defective  machinery'  falls  wholly  to  the  ground 
in  the  case  of  corporations ;  for,  since  a  corporation  can  act  only  through  its  agents, 
if  the  agent  or  servant  who  has  charge  of  the  construction  and  repairs  of  its  machinery 
is  a  fellow-servant  with  him  who  is  emploj'ed  in  running  it,  it  follows  that  corpora- 
tions will  be  exempt,  in  all  cases,  from  the  obligation  of  furnishing  their  servants  with 
safe  machinery,  which  attaches  to  other  proprietors.  Such  a  servant,  then,  is  fairly 
deemed  a  vice-principal  of  the  master,  and  his  negligence  is  the  master's  negligence 
to  all  intents  and  purposes,  the  same  as  though  the  master  were  present,  performing 
his  duties  in  person.' 

Other  courts,  however,  exempt  the  master  from  liability  where  the  injury  happen* 
in  consequence  of  the  negligence  of  his  master-mechanic,  inspector  of  machinery, 
or  other  servant  or  servants,  whose  duty  it  is  to  see  that  his  machinery  is 
kept  in  safe  condition  for  use,  if  such  servant  was  a  competent  and  fit  person 
to  be  so  employed,  and  if  the  master  has  been  guilty  of  no  personal  negligence  in 
employing  him  or  in  retaining  him  in  his  service.'  Thus,  a  contractor  for  the  excava- 
tion of  a  tunnel  furnishes  proper  appliances  for  the  safety  of  his  workmen,  and  places 
them  in  the  hands  of  competent  subordinates;  a  workman  in  the  tunnel  is  killed 
through  the  negligence  of  the  persons  at  the  surface  of  the  tunnel,  having  charge  of 
these  appliances.  It  is  held  that  the  contractor  is  not  liable  for  the  accident.  "The 
laborer  whose  duty  it  was  to  deliver  on  the  surface,  at  the  shafts,  or  there  use  or  keep 
in  repair,  the  instrumentalities  provided  by  the  defendant  for  the  safe  conduct  of  the 
laborers  to  and  from  the  tunnel,  was,  in  the  view  of  the  law,  a  fellow-servant  of  the 
deceased,  whose  place  of  labor  was  in  the  tunnel,  and  they  were  engaged  in  a  common 
employment."  *  So,  the  person  who,  under  the  English  railway  system,  is  called  the 
"ganger,"  whose  duty  it  is  to  inspect  the  railway  track,  and  see  that  the  tree-nails  are 
not  decayed,  and  renew  them  if  they  are,  is  a  fellow-servant  with  a  "guard"  who 
travels  on  a  passenger-train.*    So  of  all  the  persons  engaged  in  repairing  a  building 

1  Supra,  §  3.  89;  5  L.  T.  (jr.  s.)  427.    See  Smith  v.  Lowell 

»  It  is  80  held   in  the   following   cases:  Man.  Co.,  124  Mass.  114. 

Railroad  Co.  v.  Stout,  17  Wall.  553  (affirming  *  McAndrews  v.  Burns,  39  N.  J.  L.  117, 130. 

«.  c,  2  Dill.  294) ;  Spelnian  v.  Fisher  Iron  Co.,  '  Waller  v.  South-Eastern  E.  Co.,  2  lIiuL 

66  Barb.  151;  Lauing  v.  New  York,  etc.,  B.  &  Colt.  103.    This,  however,  is  contiury  to 

Co.,  ante,  p.  932.  the  doctrine  of  several   American  courts, 

'  Columbus,  etc.,  E.  Co.  v.  Arnold,  31  Ind.  which  hold  the  company  liable,  for  defects 

174;  O'Connell  v.  Baltimore,  etc.,  E.Co.,20  in  its  permanent  way,  to  those  of  its  servants- 

Md.  212;  Schauck«  Northern,  etc.,  E.  Co.,  25  who  are  exclusively  engaged  in  running  its 

Md. 462;  Wonder  W.Baltimore,  etc.,  E.  Co.,  trains.    Supra,  §  11,  subsect.  5.    Where   a 

32  Md.  411;  Hard  v.  Vermont,  etc.,  E.  Co.,  railway  bridge  was  carefully  examined,  and 

32  Vt.  473 ;  Long  v.  Pacific  E.  R.,  65  Mo.  225 ;  tested  under  the  weight  of  a  train  of  cars,  by 

Waller  v.  South-Eastern  R.  Co.,  2  Hurl.  &  the  repairer  of  bridges    and    the    division 

Colt.  102;  Malonee.  Hathaway,  64  N.Y.  5  (dis-  superintendent,  both  competent  men,  who 

tingaishiug  Laning  v.  New  York,  etc.,  R.  Co.,  pronounced  it  entirely  safe,  but  it  nevertbe- 

atite,  p.  932,  and  Flike  v.  Boston,  etc.,  E.  Co.,  less   broke   down   the   next   day   under   a 

63  N.  Y.  549,  Church,  C.  J.,  and  Eapallo,  J.,  passing  trfjin,  killing  a  brakeman  tliereon, 

dissenting) ;  Columbus,  etc.,  E.  Co.  v.  Webb,  it  was  held  that  the  company  was  not  liable 

12  Ohio  St.  475;  Manville  v.  Cleveland,  etc.,  for  his  death,  the   court  deeming   the  re- 

E.  Co.,  11  Ohio  St.  417;  Eussell  v.  Hudson  pairer  of  bridges  and  the  division  superin- 

River  E.  Co.,  17  N.  Y.  134;  McAndrews  v.  tendentfellow-servants.in  the  same  common 

Burns,  39  N.J.  L.  117;  Hanrathyw.  Northern,  employment.     Faulkner  v.  Erie  R.  Co.,  4* 

etc.,  R.  Co.,  46  Md.  280;  ».  c,  5  Reporter,  698;  Barb.324.   But  it  is  obviA,,s  that  this  decision 

Faulkner  o.  Erie  E.  Co.,  49  Barb.324;  Seaiie  might  have  been  rested  (ni  the  ground  that 

V.  Lindsay,  11  C.  B.  (N.  s.)  429;  «.  c,  8  Jur.  the  company  had  been  guilty  of  no  negli- 

(N.  s.)  746;  31  L.  J.  (C.  P.)  108;  10  Week.  Eep.,  gence.    It  has  been  held  that  the  owner  of  a 
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under  a  common  employer.  If,  therefore,  one  of  them,  a  carpenter,  puts  up  a  defec- 
tive staging,  in  consequence  of  which  another  of  them,  a  coppersmith,  is  injured 
wliile  repairing  the  gutter,  the  employer  is  not  liable.* 

Another  way  of  stating  what  seems  to  be  the  correct  rule  is,  that  the  mechanics 
having  charge  nf  the  construction  and  repairs  of  the  master's  machinery  are  not 
fe'.low-servants  engaged  in  the  same  common  employment  with  the  servants  who  are 
engaged  in  operating  it.'  Accordingly,  those  employed  in  the  repair-shops  of  a  rail- 
way company  are  not  fellow-servants  with  those  engaged  in  the  running  of  its  trains;' 
nor  are  those  whose  duly  it  is  to  construct  and  keep  in  repair  the  track,  bridges,  etc., 
fellow-servants  with  those  engaged  in  the  running  operations  of  the  road,  such  as 
engineers,  firemen,  brakemen,  and  the  like.*  In  order  to  make  out  a  case,  under  this 
rule,  against  the  railway  corporation,  it  is  necessary  to  show  that  the  defendant  cor- 
poration, by  its  agents  intrusted  with  that  duty,  did  not  exercise  ordinary  care  and 
diligence  in  supplying  and  maintaining  machinery  safe  to  be  used  in  the  performance 
of  that  part  of  the  plaintiff's  work  in  which  he  was  engaged  at  the  time  of  the  acci- 
dent; that  this  neglect  was  the  cause  of  the  injury;  and  that  the  plaintiff  himself 
was  in  the  exercise  of  ordinary  care  and  diligence  in  the  managing  of  the  machinery 
and  in  avoiding  danger  therefrom.  It  must  further  appear  that  the  plaintiff  did  not 
know,  or  have  reasonable  cause  to  believe,  that  the  engine  was  unsafe  at  the  time  of 
the  accident;  and  also  that  the  injury  was  not,  in  whole  or  in  part,  caused  by  a  viola- 
tion of  the  terms  of  his  contract  of  employment,  as  expressed  in  the  rules  established 
for  the  government  of  the  master's  business,  assented  to  by  him.* 

I  37.  What  is  Common  Employment.  — Here,  again,  the  books  disclose  irrecon- 
cilable differences  of  opinion.  Common  employment  was  defined  by  Dalbimple,  J., 
to  be  service  of  such  kind  that,  in  the  exercise  of  ordinary  sagacity,  all  who  engage 
in  it  may  be  able  to  foresee,  when  accepting  it,  that  through  the  negligence  of  fellow- 
servants  it  maj'  probably  expose  them  to  injury.*  The  more  general  view  seems  to 
be,  that  all  servants  in  the  employment  of  the  same  master,  under  the  same  general 
control,  and  engaged  in  promoting  the  same  common  object, — such  as  operating  a 
railroad  or  a  mine,  —  are  to  he  deemed  fellow-servants  engaged  in  the  same  common 
employment; '  and  if  so,  the  fact  that  they  are  engaged  in  different  departments  of 
the  same  service  does  not  take  the  case  out  of  the  rule.8    Thus,  a  locomotive-engineer 

steamboat  is  liable  to  the  owner  of  a  slave,  Chicago,  etc.,  E.  Co.  v.  Keefe,  47  111.  108; 

hired  by  his  master  to  serve  as  a  deck-hand  Chicago,  etc.,  E.  Co.  v.  Shannon,  43  111.  338. 
on  the  boat,  for  an  injury  caused  by  aa  ex-  3  jf^d, 

plosion  of  the  boiler  of  the  boat  through  the  <  Chicago,  etc.,  E.  Co.  v.  Swett,  45  111.  197. 

negligence  of  the  engineer,  the  captain  of  5  Ford  v.  Fitchburg  E.  Co.,  110  Mass.  240, 

the  boat  having  knowledge  that  the  engineer  259. 

was  habitually  negligent.  The  fact  that  the  «  McAndrews  i>.  Bums,  39  N.  J.  L.  117. 
engineer  -n'as  licensed,  though  prima  facie  The  same  definition  of  "  common  employ- 
proof  of  his  competency,  did  not  authorize  ment"  was  given  by  Williams,  J.,  in  Baird 
the  captain  to  retain  him  after  he  had  been  v.  Pettit,  TO  Pa.  St.  477,  483,  483. 
informed  of  his  habitual  gross  negligence.  '  Foster  v.  Minnesota,  etc.,  E.  Co.,  14 
Walker  v.  Boiling,  22  Ala.  294.  Minn.  360. 

1  Killea  v.  Faxon,  125  Mass.  485;  s.  c,  8  8  Farwell  u.  Boston,  etc.,  E.  Co.,  ante,  p. 
Eeportcr,  778.  To  the  same  effect  is  Colton  924;  Foster  v.  Minnesota,  etc.,  E.  Co.,  14  Minn. 
V.  Richards,  13:i  Mass.  4S4;  Kelley  v.  Nor-  360;  Coon  v.  Syracuse,  etc.,  E.  Co.,  5  N.  T. 
cros.s,  121  Mass.  .508.  Compare  Arkerson  v.  492 ;  Wright  v.  New  York,  etc.,  E.  Co.,  25  N. 
Dennison,  117  Mass.  407.  Y.  562;  McAudrews  o.  Burns,  39  N.  J.  L.  117; 

2  Toledo,  etc.,  E.  Co.  0.  Moore,  77  111.  217;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St. 
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and  a  switch-tender  have  been  held  to  be  in  common  employment.'  So  of  a  mill- 
guperintendent  and  a  common  spinner;  ^  a  track-repairer  and  those  in  charge  of  a 
train  upon  which  he  rode ; "  a  brakeman  of  one  train,  and  the  engineer  of  another 
colliding  with  the  first ;  •  a  locomotive-engineer  and  a  master-mechanic  of  the  rail- 
road ;  °  several  persons  engaged  in  a  mine,  some  breaking  down  the  ore  with  picks 
and  by  blasting,  others  loading  and  wheeling  it  out;^  the  persons  in  charge  of  a 
railway  locomotive,  and  a  section-man  engaged  in  repairing  defendant's  track ; '  a 
laborer  engaged  in  hoisting  coal  by  machinery,  and  the  engineer  in  charge  of  the 
engine ; '  an  underground  workman  in  a  coal-pit,  and  the  engineer  at  the  top  of  the 
pit ; '  a  licensed  waterman,  employed  by  a  warehouseman  by  the  week,  but  whose 
duties  only  required  him  to  attend  three  hours  at  every  high-tide,  and  the  other  ser- 
vants of  the  warehouseman  engaged  in  hoisting  goods ;  ^^  the  foreman  of  a  shop,  having 
charge  of  the  machinery  therein,  and  a  workman  in  the  shop,  injured  b}'  a  defect  in 
the  machinery;  "  the  heads  of  different  departments  in  the  same  coal-mine,  working 
together  under  a  common  superintendent ;  '^  a  master  of  a  vessel  and  the  mate ;  ^  and 
an  "underlooker"  in  a  coal-mine,  whose  duty  it  is  to  examine  the  roof  and  prop  it 
up,  if  dangerous,  and  a  common  laborer  in  a  mine." 

If,  without  authority  of  the  common  master,  in  whose  warehouse  they  are  engaged 
in  the  same  work,  one  of  two  servants  directs  another  to  use  in  the  work  an  elevator, 
in  a  dangerous  and  improper  manner,  for  which  it  was  not  intended  or  provided,  the 
master  having  no  reason  to  believe  that  it  would  be  thus  used,  and  such  other  servant, 
in  complying  with  the  direction,  is  injured,  the  master  will  not  be  liable.  Such  an 
accident  falls  into  the  category  of  injuries  from  fellow-servants,  the  risk  of  which 
each  servant  assumes  when  he  enters  the  service. '*  The  only  negligence  proven  being 
that  of  a  fellow-servant,  in  not  tightening  a  screw  in  a  wooden  button  on  a  machine, 
which  kept  in  place  a  movable  board,  by  reason  of  which  neglect  the  board  yielded 
to  the  pressure  of  the  plaintiff's  hand  in  rubbing  a  part  of  the  frame,  wliereby  he 
was  injured,  it  was  held  that  no  action  could  be  maintained  against  the  employer. •• 
Similarly,  the  owners  of  a  steam-vessel  were  held  not  liable  for  an  injury  to  the  third 
engineer  of  the  same,  caused  by  one  of  the  handles  of  a  winch  coming  off,  the 
defect  in  the  machinery  being  due  to  the  negligence  of  the  chief  engineer.    Neither 

432;  a.  c,  6  Reporter,  125;  17  Alb.  L.  J.  613;  '  Foster  v.  Minnesota,   etc.,  E.   Co.,   14 

Nashville,  etc.,  R.  Co.  ii.  Carrol,  6  Heisk.  347;  Minn.  360;  Coon  v.  Syracuse,  etc.,  E.  Co.,  6 

Boss  t'.  New  York,  etc.,  E.  Co.,  6  Hun,  488;  N.  Y.  492;  Whaalen  «.  Mad  River,  etc.,  E. 

Whaalen  v.  Mad  River,  etc.,  R.  Co.,  8  Ohio  Co.,  B  Ohio  St.  249. 

St.  249;  ManvlUe  v.  Cleveland,  etc.,  R.  Co.,  8  Wood   o.  New  Bedford   Coal   Co.,  121 

11  Ohio  St.  417.  Mass.  252. 

1  JFarwell  v.  Boston,  etc.,  E.  Co.,  ante,  p.  '  Bartonshill  Coal   Co.  v.  Reid  and  Mo- 

924.    See  also  Slattery's  Administrator ».  To-  Guire,  3  Macq.  H.  L.  Cas.  266;  s.  c,  4  Jur. 

ledo,  etc.,  R.  Co.,  23  Ind.  81.  (N.  s.)  767;  1  Pat.  Sc.  App.  785. 

3  Albro  V.  Agawam  Canal  Co.,  6  Cush.  75.  lo  Loyell  v.  Howell,  1  C.  P.  Div.  161;  ».  c, 

s  Gillshannon  v.  Stony  Brook  E.  Co.,  10  45  L.  J.  387. 

Gush.  238.    See  also  Seaver  v.  Boston,  etc.,  "  Hanrathy  v.  Northern,  etc.,  E.  Co.,  46 

E.  Co.,  14  Gray,  466;  Gilman  v.  Eastern  R.  Md.  380;  «.  c.,5  Eeporter,  698. 

Co.,  10  Allen,  233 ;  «.  c,  13  AUen,  433 ;  Eussell  "  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa. 

17.  Hudson  Elver  E.  Co.,  17  N.  Y.  134;  Ohio,  St.  432;  «.  c,  6  Eeporter,  125;  17  Alb.  L.  J.  513. 

etc.,  R.  Co.  V.  Tindall,  13  Ind.  366.  is  Halverson  v.  Nisen,  3  Sawyer,  562. 

*  Wright  V.  New  York,   etc.,  E.  Co.,  25  "  Hall  v.  Johnson,  3  Hurl.  &  Colt.  589;  ». 

N.  Y.  662.  c,  11  Jur.  (N.  s.)  180 ;  34  L.  J.  (Exch.)  222;  13 

6  Hard  v.  Vermont,  etc.,  E.  Co.,  32  Vt.  473.  Week.  Eep.  411 ;  11  L.  T.  (N.  s.)  779. 

«  KieUey  v.  Belcher  Silver-Mining  Co.,  3  '*  Felch  v.  Allen,  98  Mass.  672. 

Sawyer,  500.  "  Smith  v.  Lowell  Man.  Co.,  124  Mass.  114. 
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can  the  representative  of  a  person  employed  by  a  railroad  company  to  tend  a  chain 
across  a  street,  for  the  purpose  of  preventing  travel  over  the  track  when  trains  were 
about  to  pass,  but  who  occnsionally  signalled  trains  with  his  flag,  recover  for  the 
death  of  such  person,  caused  by  the  negligence  of  a  switch-tender  in  misplacing  a 
switch,  which  produced  a  collision  of  trains,  resulting  in  the  chain-tender's  death.'  A. 
fireman  on  an  engine  engaged  in  hauling  freight-cars  into  the  yard  of  a  railroad  com- 
pany has  been  held  to  be  in  the  same  general  business  with  another  servant  of  the 
same  company  whose  duties  usually  were  confined  to  the  round-house  of  the  com- 
pany, within  the  yard,  but  who  occasionally  acted  as  a  substitute  for  the  switch- 
tender.'  For  lilte  reasons,  a  brakeman  in  the  employ  of  a  railroad  corporation  cannot 
maintain  an  action  against  the  corporation  for  personal  injuries  caused  by  the  making 
up  of  a  train  of  cars  with  platforms  of  unequal  height,  by  the  ordinary  servants  of 
the  corporation,  under  the  direction  of  one  of  its  station-masters.' 

On  the  other  hand,  the  Supreme  Court  of  Pennsylvania  has  held  that  a  carpenter 
in  the  employ  of  a  railway  company,  transported  by  the  company  to  and  from  his 
place  of  labor,  is  not  a  fellow- servant  in  the  same  common  employment  with  the  men 
who  have  charge  of  the  train.*  So,  a  draughtsman  in  a  locomotive-works  is  not  a 
fellow-servant  with  a  carpenter  employed  in  "jobbing  "  for  the  proprietor,  and  with 
laborers  who,  under  the  directions  of  such  carpenter,  are  engaged  in  excavating  a 
cellar  under  the  building.  In  giving  the  judgment  of  the  court  upon  this  case,  Wil- 
liams, J.,  uses  the  following  language:  "In  accepting  the  employment,  he  (the 
plaintiff)  took  upon  himself  all  the  risks  necessarily  incident  to  the  business.  But 
the  workmen  by  whose  negligence  he  was  injured  were  not  engaged  in  the  manu- 
facture of  engines,  nor  in  the  performance  of  any  service  connected  with  the  business. 
There  is  not  a  particle  of  evidence  that  the  cellar  they  were  excavating  had  been,  or 
was  intended  to  be,  used  for  any  purpose  connected  with  the  business  carried  on  by 
the  defendant.  If,  in  order  to  exempt  the  master  from  responsibility,  it  is  not  neces- 
sary that  'the  servant  causing  and  the  servant  sustaining  the  injury  should  both  be 
engaged  in  precisely  the  same,  or  even  similar,  acts,'  it  is  essential  that  they  should 
be  engaged  in  the  same  common  employment,  and  that  they  should  be  working  for 
the  same  common  end.  As  it  was  the  plaintiff's  business  to  make  drawings  for  tools 
and  engines,  all  persons  engaged  in  their  manufacture,  or  in  carrying  on  the  works, 
however  employed,  must  undoubtedly  be  regarded  as  his  fellow-workmen,  and 
engaged  In  the  same  common  employment.  But  with  what  propriety  can  it  be  said 
that  the  workmen  who  excavated  the  cellar  were  engaged  in  the  same  common 
employment  as  the  plaintiff?  Servants,  it  is  said,  are  engaged  in  a  common  employ- 
ment when  each  of  them  is  occupied  in  service  of  such  a  kind  that  all  the  others,  in 
the  exercise  of  ordinary  sagacity,  ought  to  be  able  to  foresee,  when  accepting  their 
employment,  that  it  may  probably  expose  them  to  the  risk  of  injury  in  case  he  is 
negligent.  That  this  is  the  proper  test  is  evident  from  the  reason  assigned  for  the 
exemption  of  masters  from  liability  to  their  servants,  viz. :  that  the  servant  takes  the 
risk  into  account  when  fixing  his  wages.  He  cannot  take  into  account  a  risk  which 
he  has  no  reason  to  anticipate,  and  he  does  take  into  account  the  risks  which  the  average 
experience  of  his  fellows  has  led  them,  as  a  class,  to  anticipate.  If  this  is  the  rule,  — 
and  we  are  not  disposed  to  question  its  soundness,  — how  could  the  plaintiff,  in  the 
exercise  of  ordinary  sagacity,  foresee,  when  accepting  the  employment  of  draughts- 

1  Sammon  v.  New  York,  etc.,  E-  Co.,  62  '  Hodgkins  u.  Eastern  R.  Co.,  119  Mass. 
N.  Y.  251.  419. 

2  Tinney  v.  Boston,  etc.,  E.  Co.,  52  N.  Y.  *  O'Donnell  v.  Allegheny,  etc.E.  Co.,  59 
632  (afflrming  s.  <;.,  62  Barb.  21S).  Pa.  St.  239. 
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man,  that  it  would  probably  expose  him  to  the  risk  of  injury  from  the  negligence  of 
the  workmen  employed  by  the  defendant  to  excavate  the  cellar?  What  reason  had 
he  to  anticipate  the  risk,  so  as  to  take  it  into  account  in  fixing  his  wages  ?  Manifestly, 
the  negligence  which  occasioned  the  plaintiff's  injury  was  not  one  of  the  risks  which 
he  assumed  in  entering  into  the  defendant's  employment."  ^ 

In  an  able  opinion  by  Hillyer,  J.,  the  principle  which  lies  at  the  foundation  of 
the  master's  exemption,  in  any  case,  is  thus  stated :  "  That  the  servant  having  volun- 
tarily entered  into  a  contract  of  service  to  do  a  specified  work  for  a  specified  compen- 
sation, has  thereby  accepted  the  ordinary  perils  incident  to  doing  that  work;  and 
whenever  the  negligence  of  another  employee  of  the  same  master  can  be  considered 
an  ordinary  risk,  one  which  he  might  reasonably  anticipate  at  the  time  of  making  his 
contract,  he  accepts  also  the  perils  liable  to  happen  through  such  negligence.  And  it 
seems  clear  that  upon  this  principle  those  only  are  fellow-servants  for  whose  neg- 
ligence, one  to  another,  the  master  is  exempt,  who  serve  in  such  capacity,  and  in  such 
relation  to  the  master  and  each  other,  that  the  means  of  the  servants  to  protect 
themselves  are  equal  to,  or  greater,  than  those  of  the  master  to  afford  them  protection ; 
and  that,  further  than  this,  justice  and  policy  forbid  us  to  carry  the  implied  portion  of 
the  contract  of  service.  Beyond  this,  an  injured  servant  has  as  clear  title  to  relief 
against  the  master  as  a  stranger,  upon  the  maxim  of  respondeat  superior."  ' 

2  38.  In  Railway  Service.'  —  Applying  the  foregoing  rule  to  railway  service, 
"  all  who  are  engaged  in  accomplishing  the  ultimate  end  in  view,  —  that  is,  the  running 
of  the  road,  —  must  be  regarded  as  engaged  in  the  same  general  business  within  the 
rule."  *  "Primd  facie,  all  servants  of  a  common  master,  employed  in  running,  oper- 
ating, and  rendering  service  with  »  train  of  cars,  are  fellow-servants.  IS  there  are 
facts  which  show  that  this  relation  does  not  really  exist  between  all  of  such  servants, 
the  burden  of  showing  such  facts  is  on  him  who  seeks  to  avail  himself  of  the  absence 
or  non-existence  of  such  relation."  '  It  is  not  necessary  that  the  servant  injured,  in 
order  to  exempt  the  master  from  liability  within  the  rule,  should  have  been  engaged 
in  the  running  operations  of  the  road.  "  There  are  many  cases  where  the  immediate 
object  on  which  the  one  servant  is  employed  is  very  dissimilar  from  that  on  which  the 
other  is  employed,  and  yet  the  risk  of  injury  from  the  negligence  of  the  one  is  so 
much  a  natural  and  necessary  consequence  of  the  employment  which  the  other 
accepts,  that  it  must  be  included  in  the  risks  which  are  to  be  considered  in  his  wages. 
*  *  *  Whenever  the  employment  is  such  as  necessarily  to  bring  the  person 
accepting  it  into  contact  with  the  traffic  of  the  line  of  railway,  risk  of  injury  from  the 
carelessness  of  those  managing  that  traflSc  is  one  of  the  risks  necessarily  and  naturally 
incident  to  such  an  employment,  and  within  the  rule."*    The  English  and  Irish  courts 

1  Baird  v.  Peltit,  70  Pa.  St.  477, 482.  O'Connell  v.  Baltimore,  etc.,  R.  Co.,  20  Md. 

2  Kielley  «.  Belcher  Silver-Mining  Co.,  «  213;  Wonder  v.  Baltimore,  etc.,  E.  Co.,  32 
Sawyer,  437, 444.  In  this  case,  a  declaration  Md.  411,418;  Chicago,  etc.,  R.  Co.  ».  Keefe, 
which  stated,  in  substance,  that  the  plaintiff,  47  111.  108;  -St.  Louis,  etc.,  E.  Co.  v.  Britz,  72 
while  engaged  as  an  employee  in  a  silver-  HI.  256. 

mine  of  the  defendant,  was  injured  by  the  *  McGowan».  St.Louls,  etc.,  R.  Oo.,61Mo. 

negligence  of  certain  miners  of  the  defend-  528, 632. 

ant,  in  blasting,  was  held  good  on  demurrer.  «  Blackburn,  J.,   in  Morgan  v.  Vale   of 

But  when  the  case  came  to  trial  (3  Sawyer,  Neath  R.  Co.,  6  Best  &  S.  570,  580;  s.  c,  33 

BOO),  it  was  held,  with  obvious  propriety,  L.  J.  (Q.  B.)  260.    Quoted  with  approval  by 

that  the  plaintiff  was  a  fellow-servant  with  Erie,  C.  J.  (the  other  judges  concurring),  in 

the  miners.  the  Exchequer  Chamber,  L.  B.  1  Q.B,  154; 

8  See  also  post,  §  41,  subsect.  2.  s.  c,  6  Best  &  S.  736. 

4  Hard  V.  Vermont,  etc.,  E.  Co.,  32  Vt.  473; 
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hold  that  the  servants  of  the  railway  corporation  whose  duty  it  is  to  construct  th« 
roadway  and  maintain  it  in  proper  repair  are  fellow-servants  with  those  engaged  in 
the  running  of  its  trains,  and  with  those  who  are  heing  transported  over  it  to  and 
from  their  labor  while  in  the  employ  of  the  company.'  Some  American  courts  have 
assented  to  the  same  doctrine.'  But  it  is  believed  that  the  weight  of  authority  in  this 
country  is  decidedly  the  other  way." 

The  following  persons  have  been  held  to  be  fellow-servants  within  the  rule :  Ser- 
vants engaged  in  operating  diflcrent  trains  on  the  same  road,  so  that  if  a  collision 
takes  place  between  two  trains,  none  of  the  servants  injured  can,  as  a  general  rule, 
recover  damages  of  the  company ;  *  a  conductor  of  a  "  dump  "  or  gravel  train,  and  a 
common  laborer  thereon ; '  a  brakeman  on  a  train,  and  the  mechanics  in  the  repair- 
shops  ;  a  brakeman,  and  the  inspector  of  machinery  and  rolling-stock ; '  a  conductor 
of  a  construction-train,  and  one  of  the  laborers  employed  on  it,  in  the  absence  of 
proof  that  the  conductor  was  in  fact  a  vice-principal ; '  a  carpenter,  or  other  employee 
of  a  railway  company,  and  the  men  in  charge  of  the  train  by  which  he  is  carried  to 
or  from  his  work,  in  pursuance  of  his  contract  of  service ; '  an  employee,  on  a  train 
going  to  his  work,  and  a  signal-man  of  the  company ; '  a  conductor  travelling  on  another 
train  to  his  place  of  service ;  "•  a  fireman,  and  the  master-machinist  of  the  company ;  " 
an  engineer,  brakeman,  and  shoveller ;  "  a  coal-miner  employed  by  a  mining  company, 
who  has  been  detailed,  with  many  other  miners,  to  work  at  repairing  a  break  in  a  rail- 
way belonging  to  the  company,  and  the  conductor  of  a  construction-train  on  such 
railway,  on  which  train  the  person  injured  was  working ;  "  a  switch-tender  and  a  loco- 
motive-engineer ; "  a  brakeman  and  another  brakeman,  together  with  a  conductor  of 
a  freight-train ;  "  the  general  traffic-manager,  and  a  "  milesman  "  employed  under  the 
orders  of  the  "ganger ;  "  "  a  carpenter  at  work  for  the  railway  company,  and  the  servants 
of  the  company  in  charge  of  a  turn-table ; "  a  conductor  and  a  brakeman  employed  on 

i  Conway  C.Belfast,  etc.E.  Co.,  I.  E.  9  O.  B.)  13  L.  T.  (N.  s.)  564;  U  Week.  132;  Eep. 

L-  498.  144  (affirming  5  Best  &  S.  570;  10  Jur.  (N.  s.) 

2  McDermott  II.  Paciflo  E.  E.,  30  Mo.  115.  1074;   33  L.  J.   (Q.  B.)   260;  13  Vi'eek.  Eep. 

3  Chicago,  etc.,  E.  Co.  v.  Swett,  45  111.  1031)  ;Tunneyi;.  Midland  R.  Co.,  L.  E.  IC.  P. 
197;  Chicago,  etc.,  E.  Co.  v.  Keefe,  47  111.  108;  291;  «.  c,  2  Jar.  (K.  s.)  691.  Contra,  O'Don- 
Chlcago,  etc.,  E.  Co.  v.  Gregory,  68  111.  272,  neU  v.  Allegheny  Valley  E.  Co.,  69  Pa.  St. 
284;  Toledo,  etc.,  E.  Co.  v.  Conroy,  68  HI.  239. 

560;   Houston,  etc.,  E.  Co.  v.  Dunham,  49  °  Moran  «.  New  York,  etc.,  E.  Co.,  3  N.  T. 

Texas,  181 ;  Snow  v.  Housatonic,  etc.,  E.  Co.,  S.  C.  (T.  &  0.)  770 ;  s.c,  67  Barb.  96. 

8  Allen,  441;  mpra,  §  36.  i»  ManviUe  v.  Cleveland,  etc.,  E.  Co.,  11 

■i  Hutchinson  v.  York,  etc.,  E.  Co.,  6  Exch.  Ohio  St.  417. 
343;  s.  c,  6  Eng.  Rail.  Cas.  580;  14  Jur.  837;  "  Columbus,  etc.,  E.  Co. p.  Arnold,  31  Ind. 

19  L.  J.  (Exch.)  296 ;  Louisville,  etc.,  E.  Co.  v.  174  (overruling  Fitzpatriok  v.  New  Albany, 

Eobinson,  4  Bush,  507;  Pittsburgh,  etc.,  E.  etc.,  E.  Co.,  7  Ind.  436). 
Co.  V.  Devinney,  17  Ohio  St.  197.  12  St.  Lonis,  etc.,  E.  Co.  v.  Britz,  72  HI.  266. 

<■  O'ConneU  v.  Baltimore,  etc.,  E.  Co.,  20  is  Cumberland  Coal  &  Iron  Co.  ».  Soally,  2T 

Md.  212.  Md  589. 

=  Wonder ». Baltimore,  etc.,E.Co., S2Md.  "  FarweUo.Bostou,eto.,E.Oo.,o»<i!,p.924. 

*18.  15  Hayes  v.  Western  E.  Corp.,  3  Cnsh.  270. 

'  McGowan  v.  St.  Louis,  etc.,  B.  Co.,  61  Mo.  "  Conway  v.  Belfast,  etc.,  E.  Co.,  I.  B.  9  0. 

628-  L.  498. 

'  Seaver  v.  Boston,  etc.,  E.  Co.,  14  Gray,  "  Morgan  v.  Vale  of  Neath  E.  Co.,  L.  E.  1 

466.    On  substantially  the  same  facts,  so  held  Q.  B.  149;  5  Best  &  S.  736;  36  L.  J.  (Q.  B.) 

inGillshaunonj).StonyBrookE.Co.,10Cush.  23;  13  L.  T.  (N.  s.)  564;  14  Week.  Eep.  144 

228;  Morgan  v.  Vale  of  Neath  E.  Co.,  5  Best  (affirming  6  Best  &  S.  670;  10  Jur.  (N.  B.)' 

&  S.  736;  s.  c.,L.  E.  1  Q.  B.  149;  35  L.  J  (Q.  1074;  33  L.J.  (Q.B.)  260;  13  Week.  Eep.  1031). 
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the  same  train ; '  a  brakeman  on  a  freight-train,  and  an  engineer  on  a  passenger-train 
of  the  same  company ;  ^  a  repairer  of  cars  at  a  particular  station,  and  an  engineer  in 
charge  of  a  switch-engine  at  the  same  station,  although  each  received  his  orders  from 
a  different  foreman  ; '  the  servants  of  a  person  who  had  contracted  to  deliver  wood  to 
a  railway  company,  and  the  engineer,  fireman,  and  conductor  furnished  by  the  rail- 
way company,  in  pursuance  of  the  terms  of  the  contract,  who  were  associated  together 
on  the  same  train ;  *  the  engineer  and  shovellers  on  a  gravel-train ;  ^  a  servant  employed 
at  a  particular  station,  whose  duties  (among  others)  consisted  in  coupling  and  uncoupling 
trains,  and  the  engineer  and  conductor  of  any  train  that  might  come  along  and  need  his 
services  in  switching  cars ; '  a  brakeman,  and  a  section-boss  whose  duty  it  was  to  tend 
the  switch  at  a  particular  station ; '  a  brakeman,  and  the  engineer  on  the  same  train ; " 
a  guard  on  a  train  on  an  English  railway,  and  the  "ganger,"'  whose  duty  it  is  to 
inspect  the  track  and  see  that  such  tree-nails  are  renewed  as  are  decayed ;'  a  station- 
master  having  charge  of  the  freight-trains  of  a  certain  division  of  the  road,  and  the 
engineer  of  such  a  train ; '"  a  car-repairer,  and  the  head-brakeman  and  yard-master 
at  a  particular  yard;  '^  the  general  superintendent  of  a  railway,  the  supervisor  of  the 
road  and  engineer,  a  section-master,  and  a  common  laborer;'^  the  laborers  on  a 
gravel  or  construction  train,  and  the  conductor  or  engineer  of  the  same ; ''  a  railway 
conductor,  and  engineer  on  the  same  train ;  "  one  of  a  gang  of  track-repairers,  and  the 
foreman  of  the  gang;  '*  a  brakeman  on  one  train,  and  the  conductor  or  engineer  on 
another  train  belonging  to  the  same  company ;  '^  a  track-repairer,  and  the  fireman  or 
engineer  of  a  passing  train;  •'  an  inspector  of  the  track,  and  the  servants  of  the  com- 
pany in  charge  of  passing  trains ;  '*  a  laborer  employed  in  getting  out  ballast,  and 
a  track-layer  who  had  laid  a  temporary  track,  on  which  such  laborer  was  at  work ;  '* 
a  brakeman,  and  the  conductor  and  engineer  of  the  same  train.*" 

On  the  other  hand,  the  servant  of  a  railway  company  who  is  charged  with  the 
duty  of  dispatching  trains  has   been  held  not  a  fellow-servant  with  an  ordinary 

1  Dow  V.  Kansas  Paciflo  E.  Co.,  8  Kan.  642.  dent  he  might  be  neglecting  his  duty,  yet 

'Louisville,  etc.,  B.  Co.  v.  Bobinson,  i  this  circnmstance  did  not  entitle  him  to  claim 

Bush,  507.  the  rights  of  a  stranger. 

8  Chicago,  etc.,  E.  Co.  v.  Murphy,  53  HI.  "  Besel  v.  New  York,  etc.,  E.  Co.,  70  N.  Y. 
336.    And  on  similar  facts,  Valtez  v.  Ohio,  171  (reversing  a.  c,  9  Hun,  457). 

etc.,  E.  Co.,  85  111.  600.  12  MobUe,  etc.,  E.  Co.  o.  Smith  (Ala.  1877), 

*  Illinois,  etc.,  E.  Co.  v.  Cox,  21  111.  20.  6  Eeporter,  264. 

'  Ohio,  etc.,  E.  Co.  v.  TindaU,  13  Ind.  366  '^  Eyan  v.  Cumberland  Valley,  etc.,  E.  Co., 

(distinguishing  Fitzpatrick  ti.  New  Albany,  23  Pa.  St.  384 ;  Chicago,  etc.,  E.  Co.  v.  Keef e, 

etc.,  E.  Co.,  7  Ind.  436).  47  lU.  108. 

6  Wilson  V.  Madison,  etc.,  E.  Co.,  18  Ind.  "  Eagsdale  v.  Memphis,  etc.,  E.   Co.,  69 

226.  Tenn.  426. 

'  Slattery  v.  Toledo,  etc.,  B.  Co.,  23  Ind.  81.  's  Weger  v.  Pennsylvania  E.  Co.,  65  Pa.  St. 

'  Suramerhays  t>.  Kansas  Pacific  B.  Co.,2  460. 
Col.  484 ;  St.  Louis,  etc.,  E.  Co.  v.  Britz,  72  IlL  "  Pittsburgh,  etc.,  E.  Co.  r.  Devinney,  17 

266.  Ohio  St.  197. 

9  WaUer  v.  South-Eastern  E.  Co.,  2  Hurl.  "  Whaalen  v.  Mad  Eiver,  etc.,  E.  Co.,  8 
&  Colt.  102 ;  s.  c,  7  Jur.  (N.  8.)  601 ;  32  L.  J.  Ohio  St.  249 ;  Boldt  v.  New  York,  etc.,  E.  Co., 
(Exch.)  205;  II  Week.  Eep.  731;  8  L.  T.  (N.  18  N.  Y.  432;  Ohio,  etc.,  B.  Co.  v.  CoUarn,  8 
S.)  325.  Cent.  L.  J.  12;  ».  c,  7  Eeporter,  143. 

10  Evans  v.  Atlantic,  etc.,  E.  Co.,  62  Mo.  49.  is  Coon  v.  Syracuse,  etc.,  B.  Co.,  5  N.  Y. 

In  this  case,  the  station-agent,  while  upon  492. 

his  own  private  business,  came  upon  the  '^  Lovegrove  v.  Ijondon,  etc.,  B.  Co.,  16 

railroad  track,  where  he  was  run  over  by  a  C.  B.  (N.  s.)  669. 

train  over  which  he  had  supervision.    It  was  *>  Sherman  ».  Eochester,  etc.,  E.  Co.,  17  N. 

held,  that  although  at  the  time  of  the  aoci-  Y.  163. 
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employee.  When,  therefore,  such  an  employee  is  injured  through  the  negligence 
of  the  train-dispatcher  in  not  supplying  a  train  with  a,  sufficient  numher  of  brake- 
men  before  it  started,  the  company  was  held  liable.' 

^  39.  A  Stranger  employed  for  a  particular  or  temporary  Service.  —  If, 

in  an  emergency,  a  foreman  or  superintendent  of  work  calls  in  a  stranger  to  perform 
a  special  service,  and,  while  so  engaged,  the  stranger  is  injured  in  consequence  of 
the  negligence  of  such  foreman,  he  may  recover  damages  of  the  master.  In  such  a 
case,  the  foreman,  acting  within  his  authority,  is  deemed  the  alter  ego  of  the  master, 
and  his  negligence  is  the  master's  negligence.  This  is  well  illustrated  by  a  case  in 
New  York,  where  the  foreman  or  track-master  of  a  railway  company,  whose  duty  it 
was  to  keep  the  track  clear  from  snow,  and  who  was  accustomed  to  do  so  with  men 
hired  temporarily  for  that  purpose,  employed  the  plaintiff  with  his  team  to  scrape 
the  tracks.  The  day  was  very  stormy ;  the  plaintiff  was  the  only  man  out  with  a  team ; 
he  was  ignorant  of  the  time  of  the  passage  of  trains,  and  unused  to  the  work.  He  ob- 
jected to  the  employment,  upon  these  grounds.  The  foreman  agreed  to  advise  him  of 
the  coming  of  trains ;  thereupon  the  plaintiff  consented.  While  employed  in  the  work, 
he  was  struck  by  a  train,  of  whose  coming  the  foreman  failed  to  advise  him.  The 
court  held,  that  it  was  within  the  general  authority  of  the  foreman  to  use  the  neces- 
sary and  proper  means  to  have  the  work  done ;  that,  as  the  stipulation  to  protect  the 
plaintiff  from  danger  was  not  unreasonable,  as  he  was  the  only  one  the  foreman 
could  procure  to  do  the  work,  and  him  only  upon  those  terms,  the  foreman  was 
authorized  to  make  the  stipulation ;  that  plaintiff  had  a  right  to  rely  upon  it,  and 
upon  the  greater  knowledge  and  judgment  of  the  foreman,  and  was  not  required  to 
be  on  the  lookout,  or  to  listen  for  approaching  trains ;  and  that  for  a  failure  to  per- 
form the  agreement  the  defendant  was  liable.* 

2  40.  Compulsory  Pilots.  —  There  is  not  between  the  owners  of  a  ship,  and  the 
pilots  whom  they  are  compelled  to  employ,  an  implied  contract  that  the  pilot  shall 
take  upon  himself  a  risk  of  injury  from  the  negligence  of  the  ship-owner's  servants. 
Accordingly,  where  a  pilot  went  on  board  a  vessel  in  the  course  of  his  duty,  in  » 
district  in  which  pilotage  was  compulsory,  and  while  on  board  was  killed  by  the 
negligence  of  one  of  the  crew,  it  was  held  that  his  widow,  as  executrix,  could  recover 
damages  under  Lord  Campbell's  Act.'  It  was  said  that  the  case  was  covered  by  the 
rule  in  Indermaur  v.  Dames,*  —  that  one  who  invites  another  upon  his  premises  is 
bound  to  take  reasonable  care  that  such  person  is  not  injured  while  there. 

241.  Servants  of  different  Masters.  —  (1.)  Whether  Employees  of  a  Con- 
tractor are  Fellow-Servants  with  Em,ployees  of  the  Proprietor  for  whom  the  Work  is 
being  done.  —  Nearly  all  the  definitions  of  fellow-servants  given  in  the  books  make 
it  essential  to  the  relation  that  they  should  be  servants  of  the  same  master?    The 

1  Booth  V.  Boston,  etc.,  E.  Co.  7S  K.  Y.  38;  are  not  fellow-servants  unless  they  are  all 
».  c,  67  N.  Y.  593.  See  also  Flike  v.  Boston,  under  the  direction  and  control  of  a  com- 
etc,  R.  Co.,  83  N.  Y.  550.  mon  master."    Shear.  St,  Redf.  on  Neg.,  §  116. 

2  Bradley  v.  New  York,  etc.,  R.  Co.,  62  N.  "  The  rule  applies  only  where  the  action  is 
Y.  99.  brought  for  an  Injury  to  a  servant  or  agent, 

s  Smith  o.  Steele,  L.  E.  10  Q.  B.  125;  44  L.  against  the  principal  by  whom  the  servant 

J.  (Q.  B.)  60.  or  agent  was  himself  employed."    Selden, 

<  Ante,  p.  283.  J.,  in  Smith  v.  New  York,  etc.,  E.  Co.,  19  N. 

<•  Supra,  §  31.    "  A  fellow-servant  I  take  Y.  132  (ijuoted  by  Earl,  C,  in  Svenson  v. 

to  be  anyone  who  serves  and  is  controlled  Atlantic  Mail  Steamship  Co.,  57  N.  Y.  112). 

by  the   same   master."    Dalrimple,   J.,   in  See,  to  the  same  effect,  Abraham  v.  Eey- 

McAndrews  v.  Burns,  39  N.  J.  L.  119.  "  They  nolds,  6  Hurl.  &  N.  142. 
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employees  of  an  independent  contractor  would  seem  not  to  be,  in  an}'  proper  sense, 
■employees  of  the  proprietor  for  -vvhom  the  contractor  has  engaged  to  do  the  work. 
If,  therefore,  an  employee  of  such  a  contractor  is  injured  by  the  negligence  of  an  em- 
ployee of  the  proprietor,  it  would  seem  that  the  maxim  "Respondeat  superior  "  ought 
to  apply,  and  that  such  proprietor  should  pay  damages.  It  has  accordingly  been 
Iield  that  the  servant  of  a  lighterman,  at  work  upon  his  master's  barge  unloading  a 
steamship,  is  not  a  fellow-servant  with  one  of  the  crew  of  the  steamship.^  So,  if  A., 
a  master-carter,  is  engaged  at  the  request  of  B.,  a  cotton-factor,  in  hauling  cotton 
from  the  warehouse  of  B.,  and  sends  his  servant  with  his  lorry  to  get  the  cotton,  and 
the  servant,  while  receiving  the  cotton  into  his  lorry,  is  injured  by  the  negligence  of 
B.'s  servants,  the  servant  of  A.  may  recover  damages  of  B.  He  is  not  deemed  the 
fellow-servant  of  the  servants  of  the  cotton-factor,  because  he  was  not  under  the 
same  control,  did  not  form  a  part  of  the  same  establishment,  was  not  employed  upon 
a  common  object,  but  represented  an  interest  different  from  that  represented  by  the 
servants  of  the  latter.'  So,  the  servant  of  a  contractor  engaged  in  repairing  a  rail- 
road bridge  has  been  held  not  a  fellow-servant  with  the  servants  of  the  company  in 
charge  of  a  passing  train.'  So,  the  servant  of  a  contractor  engaged  in  removing  the 
cargo  of  a  ship  to  the  cars  of  a  railway  company  is  not  a  fellow-servant  with  the 
company's  train-men,  —  the  court  deeming  the  fact  that  he  was  not  in  the  pay  of  the 
company  a  conclusive  test*  So,  a  switch-tender  employed  by  a  railroad  company  on 
»  portion  of  its  track  on  which  it  permits  another  company  to  run  its  trains  is  not  a 
fellow-servant  with  the  servants  of  the  latter  company ;  so  that  if  one  of  such  ser- 
vants is  injured  by  his  negligence,  the  company  by  which  he  is  employed  must  pay 
damages.^  A  similar  view  has  been  reached  by  the  English  Court  of  Appeal  in  a 
■very  late  case.  Two  stations  belonging  respectively  to  the  defendants  and  another 
railway  companj'  abutted  one  upon  another,  and  were  approached  by  parallel  lines 
of  rails.  The  movement  of  trains  was  regulated  by  signal-men  whose  duty  was 
common  to  both  stations.  The  plaintiff's  husband  was  oue  of  these  signal-men ;  he 
was  engaged  and  paid  by  the  latter  company,  and  wore  their  uniform,  but  his  duty 
was  to  attend  to  the  defendants'  trains  as  well  as  those  of  his  employer.  An  engine 
of  the  defendants  was  upon  the  lines  of  the  other  company,  and  this  signal-man 
directed  the  engine-driver  to  go  on  to  the  defendants'  lines,  which  he  did,  but  negli- 
gently ran  over  and  killed  the  signal-man,  who  was  then  looking  at  a  train  coming  in 
another  direction.  These  two  servants  were  held  not  to  be  engaged  in  a  common 
employment' 

It  has,  however,  been  lately  held  in  Massachusetts,  but  on  grounds  which  are  not 
very  clear,  that  the  servants  of  a  contractor  of  a  city  for  blasting  rocks,  employed  at 
the  construction  of  a  sewer,  with  servants  of  the  city,  are,  as  to  such  servants,  fellow- 
servants  ;  so  that  if  injured  by  their  negligence,  they  cannot  recover  damages  of  the 
city.'  This  view  is  supported  by  an  English  case,  where  it  was  held  that  the  servants 
of  a  subcontractor  were  fellow-servants  of  the  general  contractor,  where  all  were 
engaged  together  on  the  same  work, — the  court  taking  the  view  that  the  subcon- 

1  Svenson  v.  Pacific  Mail  Steamship  Co.,  *  Bnrke  v.  Norwicli,  etc.,  B.  Co.,  34  Conn. 
57  N.  Y.  108  (affirming  1  Jones  &  Sp.  277).  474. 

2  Abraham  v.  Eeynolds,  6  Hurl.  &  N.  142;  ^  Smith  o.  New  York,  etc.,  E.  Co.,  19  N.  T. 
».  c,  6  Jur.  (N.  S.)  53;  8  Week.  Eep.  181.  127. 

'  Toungo.New  York,  etc.,  E.  Co.,  SOBarb.  "  Swainson  v.  North-Eastern  E.   Co.,   3 

229.    Compare  Woodley  ».  Metropolitan  Dis-       Exch.  Div.  341. 

trict   E.  Co.,  2  Exch.  Div.  384   (dissenting  '  Johnson  v.  Boston,  118  Mass.  114. 

opinions  of  Mellish  and  Baggallay,  L.JJ.). 
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tractor,  and  all  his  servants,  must  be  considered  as  being,  for  the  purpose  of  the- 
rule,  the  servants  of  the  principal  contractor.'  A  case  in  Illinois  is  somewhat  sim- 
ilar. A  contractor  was  under  an  engagement  to  furnish  wood  to  a  railway  company. 
The  company  was  to  furnish  a  locomotive  and  train  to  deliver  it  where  needed  on 
the  road,  together  with  an  engineer,  fireman,  conductor,  and  other  necessary  train- 
men. The  contractor  had  charge  of  the  train,  and  the  men  on  it  had  to  obey  his 
orders.  It  was  held  that  the  servants  of  the  railway  company  and  those  of  the  con- 
tractor were  fellow-servants  within  the  meaning  of  the  rule.* 

On  somewhat  similar  ground,  if  A.,  proposing  to  erect  a  building,  engages  for 
that  purpose  a  master-mason  and  a  master-rigger,  each  furnishing  for  his  separate 
part  of  the  work  his  own  tools  and  men,  and  the  servant  of  the  master-mason  is 
injured  by  the  negligence  of  a  servant  of  the  master-rigger,  he  cannot  recover  dam- 
ages of  the  proprietor,  although  all  of  the  men  thus  engaged  received  their  pay  from 
the  proprietor.  "The  alleged  injury  was  caused  by  the  breaking  of  the  rope  fur- 
nished by  the  master-rigger.  The  rope  broke  while  hoisting  a  beam,  either  by  reason 
of  its  own  imperfection,  or  the  unskilfulness  with  which  it  was  used  by  the  rigger. 
The  rigger  was  either  the  servant  of  the  defendant,  or  a  contractor  having  exclusive- 
control  of  the  work  he  had  contracted  to  do.  If  he  was  a  contractor,  the  defend- 
ant would  not  be  liable  for  any  injury  caused  by  his  negligence,  whether  arising  from- 
the  selection  of  his  tackle  or  the  manner  of  using  it.'  If  not  a  contractor,  but  a 
servant,  then  he  and  those  employed  under  him  to  do  the  hoisting  were  fellow-ser- 
vants with  the  master-mason  and  the  men  employed  as  masons  under  him,  of  whom 
the  plaintiff's  intestate  was  one.  They,  together  with  the  carpenters,  were  engaged 
in  the  common  employment  of  erecting  and  completing  the  structure,  under  the  gen- 
eral direction  of  the  defendant's  agent.*  All  the  master-mechanics  thus  employed 
were  to  furnish  the  men,  tools,  and  tackle  necessary  to  do  the  work  in  their  respeetivfr 
departments.  A  master  thus  employing  servants  to  do  a  certain  work,  and  to  furnish, 
the  tools  and  other  appliances  necessary  for  the  prosecution  of  the  work,  is  responsible- 
to  a  fellow-servant  only  for  care  in  the  selection  of  the  men  thus  employed.  He  is 
not  responsible  for  a  defective  axe,  rope,  or  trowel  so  furnished,  which,  in  the  hands 
and  under  the  control  of  one  of  his  servants,  injures  a  fellow-servant,  any  more  than  he- 
is  responsible  to  his  servant  for  the  careless  and  negligent  manner  in  which  such  tool 
or  appliance  is  used  by  a  fellow-servant.  Suppose  a  carpenter  and  plumber  are  en- 
gaged in  the  common  employment  of  making  repairs,  each  bringing,  as  is  usual  in 
such  cases,  his  own  tools :  the  master  would  not  be  liable  for  an  injury  to  the  carpen- 
ter caused  by  a  defect  in  the  furnace  of  the  plumber.     Two  woodmen  are  employed 

1  Wiggett  V.  Fox,  11  Exch.  832;  s.  c,  2  Jur.  band.    While  at  work  at  the  bottom  of  the 

(N.  s.)955;  25L.  J.  (Exch.)  188.    In  this  case,  tower,  the  defendants'  men  who  were  at 

the  defendants  having  contracted  with  the  the  top,  negligently  let  fall  an  instrument, 

Crj'stal  Palace  Company  to  erect  a  tower,  which  struck  him  on  the  head  and  caused 

m.-inuJaclured  the  materials,  and  made  sub-  his   death.    It  was  held    that  the  subcon- 

contracts  with  several  persons  to  do,  by  tractor  and  his  workmen  were  servants  of 

"piece-work,"  particular  portions   of   the  the   defendants,  engaged   in  one  common 

hoisting  and  fixing  of  the    materials,  the  employment  with  their  other  servants,  and, 

scaffolding  and  tools  being  provided  by  the  consequently,  that  the  defendants  were  not 

defendants.     The  workmen   employed   by  liable  under  the  9  &  10  Vict.,  c.  93,  for  the 

the  subcontractors  were   paid   weekly  by  injury  caused  by  their  negligence, 
the  defendants,  according  to  the  time  they  '  Illinois,  etc.,  R.  Co.  v.  Cox,  21  III.  20. 

worked,  an  account  of  which  was  kept  by  >  Oiting  Connors  v.  Hennessey,  112  Mass. 

the    defendants'    foreman.     One    of    these  96. 
subcontractors  employed  the  plaintilf's  hus-  *  Citing  Johnson  v.  Boston,  118  Mass.  Ill 
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to  cut  down  trees,  and  they  both  bring  their  own  axes :  it  could  not  be  contended,  if 
one  is  in.iured  by  a  defect  in  the  axe  of  the  other,  that  the  master  would  be  respon- 
sible. The  workman  takes  the  risks  of  the  employment  he  engages  in,  which  in- 
clude the  results  of  negligence  on  the  part  of  others  engaged  in  the  same  service; 
and  where  all  furnish  their  own  tools,  and  are  engaged  in  a  common  employment, 
the  workman  takes  the  risk  of  the  negligence  of  his  fellow-workman  in  selecting  and 
caring  for  his  tools,  as  well  as  in  the  use  of  them."  ^ 

"If  I  lend  my  servant  to  a  contractor  who  is  to  have  the  sole  control  and  superin- 
tendence of  the  work  contracted  for,  the  independent  contractor  is  alone  liable  for  any 
wrongful  act  done  by  the  servant  while  so  employed.  The  servant  is  doing,  not  my 
work,  but  the  work  of  the  independent  contractor."  '  To  illustrate :  The  defendant 
employed  a  stevedore  to  unload  his  vessel.  The  stevedore  employed  his  own  laborers, 
amongst  whom  was  the  plaintiff,  and  also  one  of  the  defendant's  crew,  named  Davis, 
whom  he  had  paid,  and  over  whom  he  had  entire  control,  to  assist  them  in  unloading. 
The  plaintiff,  while  engaged  in  the  work,  was  injured  from  the  negligence  of  Davis. 
It  was  held  that  the  defendant  was  not  liable.  Davis  was  not  his  servant  while  so 
engaged,  but  was  the  servant  of  the  stevedore.' 

(2.)  Servants  of  different  Railway  Companies  having  running  Connections.  —  But 
there  is  r.o  sound  reason  on  which  the  servants  of  one  master  can  be  treated  as  fellow- 
servants  with  the  servants  of  another  master.  The  rule  which  exempts  a  master  from 
liability  for  an  injury  inflicted  by  one  of  his  servants  upon  another  is  based  upon  an 
implied  contract  between  a  servant  and  his  master,  that  the  former  will  accept  all 
the  natural  and  ordinary  risks  incident  to  the  business  in  which  he  is  engaged,  which 
include  the  negligence  of  those  whom  the  master  may  associate  with  him.  In  this 
view  of  the  reason  of  the  rule,  it  is  a  rule  based  upon  a  privity  of  contract.  This 
being  so,  it  obviously  does  not  apply  between  persons  between  whom  there  is  no 
privity  of  contract.  A.,  when  he  enters  into  the  service  of  B.,  Impliedly  says  to  B., 
"You  having  selected  fit  and  competent  servants  to  work  with  me,  I  assume  the  risk 
of  injuries  from  their  negligence."  But  he  does  not  say,  "  I  assume  the  risk  of  injuries 
from  the  negligence  of  the  servants  of  0.,  D.,  or  B.,  in  connection  with  whom  I 
may  be  obliged  to  work."  Again,  if  the  rule  is  not  supposed  to  rest  in  an  implied 
contract,  but  to  be  one  founded  solely  in  public  policy,  the  object  being  to  make  all 
fellow-servants  interested  in  watching  over  each  other,  how  can  it  be  applied  to  the 
servants  of  different  masters?  What  possible  duty  can  the  servant  of  A.  be  under 
to  watch  over  the  servant  of  B.,  to  intermeddle  with  his  work,  and  report  his  delin- 
quencies? Undoubtedly  he  owes  such  a  duty  to  his  own  master;  but  upon  what 
principle  can  he  be  charged  with  such  a  duty  to  a  stranger? 

It  has  accordingly  been  held,  that  where  one  railroad  company.  A.,  runs  its  cars 
over  the  track  of  another  company,  B.,  if  an  employee  on  the  train  of  A.  company 
is  injured  by  the  negligence  of  a  switch-tender  of  B.  company,  B.  company  is  liable 
to  him  in  damages.*    His  right  of  action  against  B.  company  does  not  rest  in  privity 

1  Harkins  v.  Standard  Sugar  Eeflnery,  122  •<  Smith  v.  New  York,  etc.,  B.  Co.,  19  N.  Y. 

Mass.  400.  127;  Sawyer  v.  Rutland,  etc.,  E.  Co.,  27  A't. 

-  Brett,  J.,  in  Murray  v.  Currie,  L.  R.  6  0.  370.    There  are  some  contrary  rulings,  but 

P.  24, 28.  not  from  authoritative  courts.    Thus,  it  has 

3  Murray  v.  Currie,  supra;  s.  c,  40  L.  J.  been  held  by  the  Supreme  Court  of  the  Dis- 

(C.  P.)  26;  19  Week.  Rep.  104;  23  L.  T.  (N.  trict  of  Columbia,  that  if,  by  an  agreement 

S.)  557.    To  the  same  eifect  is  Murphy  v.  between  two  railway  companies,  which  may 

Caralli,  3  Hurl.   &  Colt.  481;  s.  c,  34  L.  J.  be  designated  A.  and  15.,  B.  company  runs 

Exch.  14.  its  cars  over  the  :rack  of   A.  company,  a 
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of  contract,  for  there  is  no  privity  except  between  the  two  companies.  It  rests  upon 
ft  general  public  duty  which  B.  company  owed  to  all  persons  lawfully  on  its  track,  to 
use  ordinary  or  reasonable  care  to  avoid  injuring  them.  The  engineer  of  A.  com- 
pany occupied  the  position  of  a  licensee  upon  the  premises  of  B.  company;  this 
being  so,  the  liability  of  B.  company  to  him  arose  on  principles  already  discussed.' 
Neither  was  he  deemed  in  any  sense  the  servant  of  B.  company,  nor  the  fellow-ser- 
vant of  the  switchman  by  whose  negligence  he  was  injured.^ 

A  similar  view  has  been  taken  of  this  question  in  California,  in  a  case  much  stronger 
on  its  facts.  A  road  of  A.  company  formed  a  junction  with  that  of  B.  company,  and 
the  cars  of  B.  company,  under  an  arrangement  between  the  two  companies,  ran  for  four 
miles  over  the  road  of  A.  company.  B.  company  intrusted  a  servant  of  A.  company 
with  the  duty  of  switching  its  trains,  so  as  to  avoid  collisions  with  the  trains  of  A. 
company,  and  gave  him  a  joint  time-table  of  the  two  roads  to  enable  him  to  do  so. 
Owing  to  the  negligence  of  this  servant,  a,  train  of  B.  company  collided  with  a  train 
of  A.  company  while  on  the  track  of  A.  company,  killing  a  servant  of  A.  company, 
ft  was  held  that  B.  company  was  liable  for  the  damages.  The  negligent  servant  was 
deemed  to  have  been  acting  at  the  time  as  a  servant  of  B.  company,  and  was 
■iience  not  a  fellow-servant  with  the  deceased;  and  the  fact  that  he  was  employed 
and  paid  by  A  company,  in  whose  employ  the  deceased  also  was,  made  no  difference.' 
^o,  where  a  railway  company,  vrhich  may  be  called  A.,  permitted  another  company, 
jvhich  may  be  called  B.,  to  use  its  station,  subject  to  its  rules  and  to  the  control  of  its 
station-master,  and  one  of  its  servants  was  injured  by  the  negligence  of  an  engine- 
driver  of  B.  company,  who  shunted  a  train  upon  the  siding  without  giving  or  receiv- 
ing the  signal  required  by  the  rules  of  A.  company,  it  was  held  that  such  servant  of 

A.  company  was  not  a  fellow-servant  with  the  engine-driver  of  B.  company,  and  that 
p.  company  must  pay  damages  to  him.* 

The  Supreme  Court  of  Minnesota  has  held,  that  if  two  railway  corporations  engaged 
^n  carrying  passengers  and  freight  over  an  entire  route,  for  the  purpose  of  carrying 
their,  passengers,  freight,  and  mails,  run  their  conveyances  so  as  to  connect  at  the 
common  terminus  of  both  lines,  and  sell  tickets  over  the  entire  road,  but  keep  the 
fares  and  freights  for  each  portion  distinct,  there  is  no  such  legal  identity  between 
the  m  as  will  prevent  an  employee  of  one  of  them  from  maintaining  an  action  against  the 
other,  although  for  an  injury  done  him  through  the  negligence  of  the  latter's  servant.' 

servant  of  A.  company,  injured  while  flag-  of  A.  company,  he  cannot  recover  damages 

jging  ^  train  of  B.  company,  cannot  recover  of  A.  company,  for  he  is  deemed  the  common 

damages  of  B.  company,  for  he  is  deemed  a  agent  of  A.  company  and  B.  company  for 

fellow-servant  with  the  servants  of  B.  com-  inspecting  such  cars  (it  being  for  the  benefit 

pany.    Mills  v,  Alexandria,  etc.,  B.  Co.,  2  of  both  that  they  should  be  inspected) ,  and 

McArtbnr,  314.    So,  it  has  been  held  by  one  the  servants  of  A.  company  are  deemed  his 

of  the  departments  of  the  Supreme  Court  fellow-sei-vants  engaged  in  the  same  oom- 

of  New  York,  that  it  two  railways,  A.  and  men  employment.    Cruty  «.  Erie  E.  Co.,  3  N. 

B.,  have   running  connections   with   each  T.  S.  C.  (T.  &  0.)  244. 

other,  and  the  arrangement  between  them  '  Ante,  Chap.  VII. 

is,  that  when  the  oars  of  A.  company  are  '  Sawyero.  Rutland,  etc., E.  Co., 27Vt.370. 

received  by  B.  company  to  be  forwarded,  ^  Taylor  v.  Western  Pacific  B.  Co.,  45  Cal. 

they  are  to  be  first  inspected  by  a  servant  of  323.    It  is  difficult  to  see  how  this  case  can 

B.  company,  deputed  for  the  purpose,  and  be  vindicated  on  sound  principles. 

such  servant  of  B.  company,  while  so  in-  *  Warburton  ti.  Great  Western  E.  Co.,  L. 

specting  the  cars  of  A.  company,  upon  the  E.  2  Exch.  30;  36  L.  J.  (Exch.)  9;  4  Hurl.  A 

track  of  A.  company,  before  the  cars  have  Colt.  695;  15    Week.  Eep.  108;  15  L.  T.  (N. 

been   delivered  to  B.  company,  while  yet  S.)  361. 

they  are  under  the  control  of  A.  company,  s  Carroll  v.  Minnesota  Valley  E.  Co.,  IS 

is  injured  by  the  negligence  of  the  servants  Minn.  30. 
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§42.  Volunteer  assisting  Servant  of  another. — A  person  who  voluntarily 
assists  the  servant  of  another,  in  a  particular  emergency,  cannot  recover  from  the 
master  for  an  injury  caused  by  the  negligence  or  misconduct  of  such  servant.  He 
cannot  by  his  ofScious  conduct  impose  a  greater  duty  on  the  master  than  that  which 
the  latter  owes  to  his  hired  servants ;  and  it  is  immaterial  whether  the  injury  occurred 
while  assisting  the  servant  gratuitously,  or  at  the  request  of  the  latter.^  Care  must  be 
taken,  however,  to  distinguish  the  case  of  a  mere  volunteer  from  that  of  one  assisting 
the  servants  of  another,  at  their  request,  for  the  purpose  of  expediting  his  own  busi- 
ness or  that  of  his  master.  In  such  a  case,  he  will  not  stand  in  the  relation  of  fellow- 
servant  to  them;  if  he  is  injured  by  their  negligence,  the  doctrine  of  respondeat 
superior  will  apply,  and  their  master  will  be  responsible.'  It  is  obvious  that  the  real 
diflSculty  in  these  cases  will  be  to  determine,  on  the  facts,  whether  the  person  injured 
was  a  mere  volunteer,  or  acting  in  the  furtherance  of  his  own  or  his  master's  business. 

In  Holmes  v.  North-Eastern  Railway  Company,^  the  plaintiff  was  a  person  entitleiJ 
to  the  delivery  of  a  wagon-load  of  coals  from  the  defendant,  a  railway  company. 
The  usual  mode  of  delivery  at  the  "tip,"  or  "drop,"  was  impossible  by  reason  of 
the  crowded  state  of  the  station.  He  was  hence  allowed  by  the  company's  station- 
master  to  go  to  another  place,  where  the  wagon  was  to  get  the  coals,  and,  while  so 
doing,  he  fell  through  a  hole,  owing  to  the  negligent  keeping  of  the  company's 
premises.  It  was  held  that  he  was  engaged,  with  the  consent  of  the  company,  in 
a  transaction  of  interest  to  both  parties,  which  prevented  him  from  being  there  as  a 
volunteer,  and  entitled  him  to  have  the  company's  premises  kept  in  a  reasonably  safe 
condition.  Ohannkll,  B.,  said :  "  In  one  sense  the  plaintiff  was  a  licensee ;  but  he 
was  not  a  mere  licensee,  and  the  word  'mere'  has  a  very  qualifying  operation.  We 
must  infer  from  the  silence  of  the  station-master  that  be  acquiesced  in  the  plaintiff's 
going  on  to  the  siding  for  the  purpose  of  getting  coal  from  his  wagon  in  the  way  he 
did  get  it.'' 

In  Wright  v.  London  and  Norih-Eastem  Railway  Company,*  the  plaintiffs  shipped 
a  heifer  by  the  defendants'  railway  to  one  of  their  stations.  On  the  arrival  of  the  train 
at  the  station,  there  being  only  two  porters  available  to  shunt  the  "  horse-box,"  or  car 
in  which  the  animal  had  been  shipped,  to  the  siding,  from-Vwhich  alone  it  could  be 
delivered  to  the  plaintiff,  he,  in  order  to  save  delay,  assisted  i^  hunting  the  horse-boi, 
and,  while  he  was  so  assisting,  he  was  run  against  and  injured,  in  consequence  of  the 
train  being  negligently  allowed  by  the  defendants'  servants  to  come  out  of  the  siding. 
There  was  evidence  that  the  station-master  knew  that  the  plaintiff  was  assisting  in 
the  shunting,  and  that  he  assented  to  his  doing  so.  It  was  held  by  the  Court  of 
Appeal,  affirming  the  decision  of  the  Queen's  Bench,  that  the  plaintiff  was  not  a 
mere  volunteer  assisting  the  defendants'  servants,  but  that  he  was  on  the  defendants' 
premises  with  their  consent,  for  the  purpose  of  expediting  the  delivery  of  his  own 
goods,  and  that  they  were  hence  liable  to  him  for  the  negligence  of  their  servants. 

On  the  other  hand,  while  the  defendant's  porters  were  lowering  bales  of  cotton  from 
the  defendant's  warehouse,  and  his  carter  was  receiving  them  into  his  wagon,  the 
plaintiff,  who  was  waiting  with  a  wagon  to  receive  a  load  of  cotton  for  his  master,  at 

'  Degg  V.  Midland  R.  Co.,  1  Hurl.  &  N.  773;  said  by  Lord  Coleridge,  C.  J.,  in  the  latter 

a.  c.,3  Jur.  (N.  S.)  395;  26  L.  J.  (Exch.)  171;  case,  to  be  one  of  the  greatest  authority, 

Osborne  v.  Knox,  etc.,  K.  Co.,"68  Me.  49.  because  in  the  Exchequer  Chamber  seven 

-  Holmes  v.  North-Eastern  R.  Co.,  L.  R.  4  judges  affirmed  the  decision,  lor  the  rea- 

Exch.  254  (affirmed  in  Exchequer  Chamber,  sons  given  by  the  judges  in  the  Court  ol 

L.  R.  6  Exch.  123) ;  Wright  v.  London,  etc.,  R.  Exchequer. 

Co.,  1  Q.  B.  Div.  252  (affirming  s.  c,  L.  R.  10  "  Supra. 

Q.  B.  298).    The  former  of  these  cases  was  <  Supra. 
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the  request  of  the  defendant's  carter,  assisted  him;  and,  in  consequence  of  the  negli- 
gence of  the  defendant's  porters,  a  bale  of  cotton  fell  upon  and  injured  bim.  There 
was  no  negligence  or  want  of  reasonable  care  on  the  part  of  the  plaintiff,  or  of  the 
defendant's  carter.    It  was  held  that  the  defendant  was  not  liable  to  an  action.' 

But  a  passer-by  who  is  casually  appealed  to  by  a  workman,  for  information  respect- 
ing a  thing  which  the  latter  is  doing  in  a  public  thoroughfare,  is  not  to  be  considered 
a  volunteer  assistant,  so  as  to  exonerate  the  workman's  master  from  responsibility  for 
an  injury  resulting  to  the  former  from  the  workman's  negligent  mode  of  doing  the 
work.  Thus,  workmen  of  the  defendant,  a  gas-fitter,  having  come  upon  two  pipes  in 
the  course  of  their  digging  in  the  road,  and  being  doubtful  as  to  which  contained  gas, 
asked  information  of  the  plaintiff,  who  happened  to  be  passing.  The  plaintiff  there- 
upon got  into  the  trench  and  pointed  out  the  gas-main,  into  which  the  defendant's 
workmen  proceeded  to  make  a  hole  for  the  insertion  of  a  service-pipe.  This  was  done 
in  a  manner  unnecessarily  hazardous,  in  consequence  of  which  a  chip  of  the  metal 
entered  the  plaintiff's  eye,  while  he  stood  by  looking  on,  and  seriously  injured  him, 
for  which  the  plaintiff  was  held  entitled  to  recover.' 

J  48.  When  the  Relation  of  Master  and  Servant  is  deemed  to  subsist.  — 
This  subject  has  been  already  discussed  in  another  connection.'  We  shall  here  exam- 
ine the  question  as  it  has  arisen  in  several  cases  where  the  defence  was  that  the  injured 
person  was  a  servant  of  the  defendant,  and  a  fellow-servant,  engaged  in  the  same 
coram  on  employment  with  the  person  by  whose  immediate  fault  the  injury  was 
inflicted.  If  a  servant  has  quit  his  work  for  the  day  and  started  for  his  home,  he  is 
not  to  be  deemed  a  fellow-servant  with  other  servants  of  his  master  who  are  still 
engaged  in  the  master's  employment ;  but  he  stands  as  a  stranger  towards  the  master, 
and  if  he  Is  injured  by  the  negligence  of  such  servants,  the  master  is  liable  to  him, 
on  the  principle,  respondeat  superior.*'  Thus,  a  person  employed  by  a  railway  com- 
pany as  "spiker,"  whose  duty  it  was  to  walk  up  and  down  the  track  and  examine  the 
rails,  and  spike  down  such  as  were  loose,  after  having  finished  his  day's  work,  was 
walking  home  on  the  track,  when  he  was  killed  by  a  train  which  came  upon  him 
without  employing  the  usual  signals.  It  was  held  a  case  to  go  to  a  jury  on  proper 
instructions,  as  to  whether  the  servants  of  the  company  in  charge  of  the  train  were  in 
the  exercise  of  ordinary  care,  and  as  to  jyhethor  the  deceased  was  guilty  of  contrib- 
utory negligence  such  as  would  bar  a  recovery."  So,  where  an  engineer  of  a  rail- 
way company,  whose  train  was  lying  idle  in  consequence  of  a  "wash-out"  in  a  road, 
quit  his  station  without  permission,  and  got  aboard  a  passenger-train  to  go  to  another 
place  on  the  line  of  the  road,  on  a  private  errand  of  his  own,  and  while  so  riding  was 
injured  in  consequence  of  a  collision  between  the  train  on  which  he  was  riding  and 
another  train  of  the  same  company,  it  was  held  that,  whatever  his  relation  with  the 
company  might  be,  he  was  not  then,  in  the  sense  of  the  rule,  nor  in  any  proper  sense 
acting  in  the  service  of  the  company.  The  fact  that  he  was  absent  without  permis- 
sion may  have  made  him  liable  to  an  action  by  the  company,  but  it  did  not  affect  his 
ri^ht  to  maintain  an  action  against  the  company  for  the  injury  which  he  had  received. 

'  Potter  V.  Faulkner,  1  Best  &  S.  800,  806;  »  Baltimore,  etc.,  E.  Co.  u.  Trainor,  33  Md. 

«.  c,  b  Jur.  (N.  s.)  359;  31  L.  J.  (Q.  B.)  30;  10  543. 

\\'oek.  Kep.  93;  5  L.  T.  (N.  s.)  465.  ^  Washburn  v.  Nashville,  etc.,  R.  Co.,  3 

-  Cleveland  v.  Spier,  16  C.  B.  (N.  s.)  898.  Head,  638.    Compare  Higgins  a.  Hannibal, 

'  Ante,  p.  892.  etc.,  E.  Co.,  36  Mo.  418. 

■>  Baltimore,  etc.,  E.  Co.  v.  Trainor,  33  Md. 
512 ;  liaird  v.  Pcttit,  70  Pa.  St.  477. 
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But,  as  elsewhere  seen,  if  a  servant  in  the  general  service  of  a  railway  company,  under 
■Buoh  a  contract  as  renders  him  liable  to  be  called  upon  to  perform  a  particular  service, 
is  injured  by  other  employees  of  the  company  while  on  his  way  to  take  charge  of  a 
train  at  another  point  on  the  road,  he  is  not  to  be  deemed  a  passenger,  but  a  servant, 
and  entitled  only  to  the  rights  which  pertain  to  this  relation.^ 

In  a  Scotch  case,  several  coal-miners  went  down  into  the  pit  to  work,  under  remon- 
strance, complaining  that  insufficient  provisions  bad  been  made  for  their  safety. 
They  held  a  meeting  in  the  mine,  and  resolved  to  quit  work,  and  signalled  to  be 
l)rought  up.  While  being  brought  up,  a  rock  fell  from  the  top  of  the  pit,  killing  one 
of  them,  on  account  of  whose  death  an  action  for  damages  was  brought.  It  was  held, 
in  the  House  of  Lords,  that  the  proprietors  of  the  mine  were  liable,  and  that  the  law 
-of  Scotland  in  this  respect  was  the  same  as  the  law  of  England.  Lord  Cbanworth 
said:  "A  master,  by  the  law  of  England  and  by  the  law  of  Scotland,  is  liable  for 
injuries  occasioned  by  his  neglect  towards  those  whom  he  employs.  I  quite  adopt 
the  argument  of  the  solicitor-general,  that  he  is  only  responsible  while  the  servant 
iis  engaged  in  his  employment;  but  then  we  must  take  a  great  latitude  in  the 
construction  of  what  is  being  engaged  in  his  employ.  It  would  be  a  monstrous 
proposition,  indeed,  if,  having  sent  a  workman  down  into  my  mine  to  work  for  me, 
and  he  there,  choosing  no  longer  to  be  employed,  and  ceasing  therefore  to  be  employed, 
requires  me  to  take  him  up  again,  that  the  taking  him  up  should  be  held  to  be  taking 
him  up  without  my  being  liable  for  the  due  caution  for  which  I  was  liable  when  I  let 
him  down.  That  is  not  the  meaning  of  the  law.  If,  having  taken  him  up,  I  after- 
wards dismiss  him,  or  he  remains  in  my  employ,  and  means  to  come  down  to-morrow 
into  the  mine  again,  and  in  the  interval  he  does  something  not  in  the  course  of  his 
employment,  the  master  is  not,  by  the  law  of  Scotland  or  by  the  law  of  England, 
responsible  for  it :  but  whatever  he  does  in  the  course  of  his  employment,  according 
to  the  fair  interpretation  of  these  words,  eundo,  morando,  ei  redeundo,  for  all  that,  the 
master  is  responsible ;  and  it  does  not,  in  my  opinion,  make  the  slightest  difference  that 
workmen  had,  according  to  the  finding  of  the  jury,  no  lawful  excuse  for  not  going 
•on,  —  no  proper  cause  for  leaving  their  work,  —  that  is  to  say,  there  was  not,  as  the  jury 
thought,  that  danger  in  respect  of  the  air,  or  that  danger  in  respect  of  the  lining,  which 
ought  to  have  induced  the  men  to  say  that  they  would  not  work.  I  do  not  knqw  upon 
what  facts  it  was  that  they  arrived  at  the  conclusion  about  the  lining;  but  the  result 
was,  that  within  a  few  minutes  afterwards  a  man  unfortunately  lost  his  life.  It 
would  seem,  therefore,  that  they  had  a  proper  ground.  They  found  that  the  planking 
was  defective  in  some  places.  It  is  quite  immaterial,  and  I  think  it  makes  my  view 
of  the  case  stronger.  But  let  that  be  dropped;  let  it  be  supposed  that  they  made  no 
objection  upon  that  head,  which  was  the  most  objectionable  of  the  two.  However, 
they  made  some  objection  upon  some  points,  whether  rightly  or  wrongly.  And,  sup- 
pose they  were  entirely  wrong,  but,  having  gone  down  there,  and  deliberately  together 
chosen  to  say,  '  We  will  work  no  longer,'  it  would  not  seem  that  there  was  any  breach 
of  contract  with  respect  to  the  piece-work  they  were  engaged  in.  It  would  be  only 
that  they  did  not  earn  any  thing.  Even  if  they  had  been  employed  as  daily  laborers, 
if  they  wrongfully  chose  to  say,  '  We  will  not  work  any  more,'  and  if,  without  proper 
cause  for  so  saying,  they  had  said,  '  We  will  terminate  our  contract,  — now  take  us  up 
.again,'  it  was  unquestionably  the  duty  of  the  master,  quel,  master,  in  his  capacity  of 
master,  to  take  them  up  safely,  just  the  same  as  to  have  brought  them  down  safelj'. 
Jor  that  purpose,  the  obligation  of  the  master  continues  in  that  sense  after  the  termi- 

1  Manville  v.  Cleveland,  etc.,  K.  Co.,  11  Ohio  St.  417. 
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nation  of  the  service,  after  they  have  in  truth  [dis]continued  to  work  in  his  employ- 
ment, and  while  they  were  only  causing  themselves  to  be  removed  fi-om  it."  • 

In  a  case  in  Iowa,  where  a  railway  switchman  had  been  injured  by  attempting  to- 
couple  cars,  one  of  which  had  »  defective  draw-bar,  the  petition  was  demurred  to  on 
the  ground  that  the  plaintiff  had  not  shown  himself  to  be  the  defendant's  servant,  and 
that  the  defendant  hence  owed  him  no  duty  to  provide  a  car  with  a  draw-bar  which 
was  not  defective.  The  court  did  not  deem  it  necessary  to  decide  whether  it  was 
essential,  in  order  to  support  the  action,  that  the  relation  of  master  and  servant  should 
exist,  but,  on  the  facts  stated,  ruled  that  the  plalntiflf  had  shown  himself  to  be  the 
defendant's  servant.  These  facts  were,  that  the  plaintiff  was  in  the  general  employ  or 
another  railway  company,  and  that  it  became  his  duty,  in  the  course  of  such  employ- 
ment, to  couple  and  uncouple  the  cars  of  the  defendant  company  at  a  station  where 
they  used  a  common  track.  His  wages  were  paid  by  the  company  in  whose  Immediate- 
employ  he  was,  but  a  part  of  them  were  collected  by  this  company  from  the  defendant 
company.  It  was  held  that  at  the  time  he  received  the  injury  he  was  to  be  deemed; 
in  the  service  of  the  defendant  company.  In  the  view  of  the  court,  a  person  may  be  a 
general  servant  of  one,  and  at  the  same  time  a  special  servant  of  another,  in  respect  or 
some  particular  service.  The  court  also  ruled  that  one  who  is  injured  while  in  the- 
general  service  of  two  employers,  has  his  election  to  sue  either  or  both  of  them.^  In 
like  manner,  the  Supreme  Court  of  Tennessee  has  held,  that  if  the  cars  of  one  railroad 
company,  running  on  the  road  of  another  company,  be  under  the  exclusive  control  or 
the  servants  of  the  latter  company,  the  latter  will  be  liable  for  all  damages  happening 
to  a  servant  of  the  former  company  through  their  negligence  in  running  a  train ;  but- 
if  the  train  is  controlled  by  the  servants  of  the  two  companies  jointly,  both  companies 
will  be  liable.' 

It  has  been  held  in  California,  that  if  an  express  company  hires  its  freight  transported 
on  the  steamer  or  railroad  of  a  company  engaged  in  transporting  freight  and  passen- 
gers for  hire  as  common  carriers,  and  hires  an  agent  to  take  charge  of  such  freight,- 
whose  passage  is  paid  for  in  the  contract,  such  agent  occupies  the  position  of  an 
ordinary  passenger,  as  to  the  liability  of  the  common  carrier  for  the  injuries  he  majr 
sustain,  caused  by  the  negligence  of  its  employee.  And  in  the  same  case  it  is  held, 
that  if  a  navigation  or  railroad  company,  engaged  in  transporting  freight  and  passen- 
gers for  hire  as  common  carriers,  rents  a  room  to  a  person  for  selling  liquors  ands 
cigars,  at  a  stipulated  rent,  and  are  to  carry  and  board  him  as  m,  part  of  the  contract,, 
he  is  not  an  employee,  nor  is  he  a  member  of  the  establishment,  and  the  company  is 
not  released  from  liability  for  injuries  he  may  sustain  from  the  negligence  of  other 
employees  of  the  company,  but  must  stand  by  the  rule  applicable  to  passengers.* 

J  44.  Who  liable  as  Master.  —  (1.)  Members  of  Partnership  Firm. — Where  a 
servant  is  employed  by  a  partnership  firm,  and  is  injured  by  the  personal  negligence 
of  one  member  of  the  firm,  if  the  work  in  which  such  member  was  engaged  when  he- 
did  the  injury  was  within  the  scope  of  the  common  undertaking  of  the  partnership, 
his  copartners  will  be  liable  with  him  to  the  servant.*    The  governing  principle  here 

'  Brydon  v.  Stewart,  1  Pat.  So.  App.  447 ;  ^  KashviUe,  etc.,  E.  Co.  v.  Carroll,  6  Heisk.. 

«.  c,  2  Maoq.  H.  L.  Cas.  30 ;  sub  nom.  Marshall  347. 
V.  Stewiu-t,  33  Eng.  Law  &  Eq.  1.  -i  Yeomans  v.  Steam  Nav.  Co.,  44  Cal.  71. 

-  Varyt).  Burlington,  etc.,  E.  Co.,  42  Iowa,  5  Ashworth  v.  Stanwix,  3  El.  &  El.  701^ 

246.    Compare  Laugher  v.  Pointer,  5  Barn.  &  s.  c,  7  Jur.  (x.  s.)  467;  30  L.  J.  (Q.  B.)  183;. 

Cress.  547.  4  L.  T.  (N.  s.)  85;  SMpra,  §  5. 
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is,  that  one  partner  is  liable  for  the  negligence  of  his  copartner  while  engaged  in  the 
partnership  business.'  But  the  mere  fact  that  the  master  had  agreed  to  give  his  super- 
intendent one-half  the  profits  of  the  job  for  superintending  it,  does  not  make  him  a 
partner  and  joint-principal  with  the  master.^ 

(2.)  Receivers. — A  receiver  of  a  railroad,  operating  the  road  under  orders  of  a 
court,  and  having  exclusive  control  of  the  road,  its  agents  and  employees  in  the  business' 
may  be  answerable  in  his  official  capacity  to  his  employees  and  others,  for  injuries 
sustained  through  the  negligent  discharge  of  his  duties  by  himself  or  agents,  when 
the  railroad  company,  if  it  were  operating  the  road,  would  have  been  liable.  The 
party  injured,  by  leave  of  the  court  appointing  the  receiver,  may  bring  an  action 
against  him  as  receiver ;  and  it  is  no  defence,  in  such  an  action,  that  the  receiver  was 
a  public  officer,  or  that  he  was  an  agent  or  trustee.' 

2  45.  WTien  a  Question  for  the  Jury.  —  Whether  the  person  injured  was,  at 
the  time  he  received  the  injury,  the  servant  of  the  defendant,  or  not,  may  sometimes 
be  a  question  of  fact.  Thus,  in  a  case  where  it  appeared  that  the  plaintifT,  with 
others,  was  employed  by  the  defendant,  a  railroad  company,  to  work  on  a  pile-driver, 
under  the  direction  of  a  foreman  selected  by  the  defendant,  whose  duty  it  was  to  see 
that  the  pile-driver  was  kept  in  proper  condition,  and  afterwards  a  third  person  was 
constructing  a  pontoon  bridge  across  a  river,  for  a  railway  track  connecting  the  tracks 
of  the  defendant's  railway  on  the  opposite  side  of  the  river,  and  designed  for  trans- 
ferring trains  across  the  river,  —  this  third  person  being  the  owner  of  the  bridge, 
and  its  construction  being  his  individual  enterprise,  but  he  had  a  contract  with  the 
defendant  by  which  it  was  to  furnish  him,  at  cost,  the  use  of  its  pile-drivers,  locomo- 
tives, etc.,  together  with  the  services  of  its  employees,  for  the  purpose  of  putting 
down  and  taking  up,  as  required,  the  tracks  used  in  said  transfer  business.  Under 
this  contract,  the  defendant  sent  the  pile-driver  on  which  the  plaintiff  was  employed, 
and  the  men  employed  thereon,  to  this  third  person,  to  be  used  by  him  in  construct- 
ing the  bridge,  and  the  plaintiff,  while  so  employed,  received  an  injury.  It  also 
appeared  that  there  was  evidence  tending  to  show  that,  when  injured,  the  plaintiff 
was  doing  the  work  of  this  third  person,  under  his  direction,  and  that  the  railroad 
company  was  then  exercising  no  control  over  him  or  his  work,  and  did  not  recognize 
its  liability  to  him  for  his  wages.  It  was  held  that,  upon  this  evidence,  the  question 
whether  the  plaintiff  was  the  servant  of  the  defendant  should  have  been  submitted  to 
the  jury.*  There  may  also  be  cases,  though  it  is  supposed  they  will  be  very  rare, 
where  the  question  whether  two  persons  were  fellow-servants  in  the  same  common 
emplovment  will  be  left  to  the  jury.  It  was  so  held  in  a  late  Pennsylvania  case,  the 
court  saying :  "  The  risk  of  injury  which  a  laborer  assumes  is  that  involved  in  the 
circle  of  his  employment.  The  fellow-servants  causing  the  injury  must  be  operating 
in  the  same  business,  so  that  the  foreman  knows  that  the  employment  of  the  latter  is 
one  of  the  incidents  of  their  common  service.^    And  the  question  that  would  be 

1  This   principle  is  illustrated  by  many  damages  ot  any  of  the  others.    Moreton  v. 

cases  where  several  persons  are  engaged  in  Hardern,  i  Barn.  &   Cress.  223;   Stoiy  on 

the  common  undertaking  of  carrying  pas-  Part.,  §§  166, 168.    Compare  Connolly  v.  Da- 

sengers  by  stage-coach,  one  partner  operat-  vidson,  15  Minn.  519. 

ing  one  part  of  the  line,  another  another  ^  zeigler  v.  D.ay,  123  Mass.  152, 154. 

part,  and  so  on.    In  these  oases,  if  a  passen-  ^  Murphy  v.  Holbrook,  20  Ohio  St.  137. 

ger  is  injured  by  one  of  the  partners  on  his  *  Shultz  v.  Chicago,  etc.,  E.  Co.,  iO  Wis. 

part  of   the  line,  or  while  performing  his  689. 

part  of  the  partnership  duty,  he  may  recover  6  citing  Whart.  on  Neg.,  §  230. 
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presented  would  manifestly  be  one  of  fact.  A  jury  would  be  required  to  find 
whether  the  negligence  of  the  mate  was  one  of  the  risks  which  the  plaintift"  should  be 
held  to  have  assumed.  The  result  would  depend  on  what  should  be  ascertained  to  be 
their  relations  to  each  other,  the  extent  to  which  they  were  brought  into  contact, 
and  to  which  they  were  engaged  in  a  common  employment,  and  the  connection  of 
the  duties  of  each  with  the  other.'  In  Iowa,  it  is  said  that  ordinarily,  if  not  in  all 
cases,  the  question  whether  the  servant  injured  and  the  one  inflicting  the  injury  were 
fellow-servants  is  a  mixed  question  of  law  and  fact,  which,  under  proper  instructions, 
must  be  determined  by  the  jury.' 

IV.    PLEADDfG  AND  EVIDENCE  IlfSTJCH  CASES. 

g  47.  Pleading.  —  With  reference  to  the  manner  of  setting  forth  a  cause  of  action 
in  the  class  of  cases  we  are  here  considering,  the  pleader  should  first  recur  to  the  well- 
settled  rule  of  pleading,  that  a  mere  allegation  that  the  defendant  was  under  a  duty 
to  do  or  not  to  do  a  certain  thing  will  be  insufficient,  unless  facts  are  stated  from 
which  such  a  duty  arises;  because,  without  such  a  statement  of  facts,  the  pleader, 
states  a  mere  conclusion  of  law,  which  mayor  may  not  be  pertinent  to  the  case,  accord- 
ingly as  there  may  or  may  not  be  facts  to  support  it.'  On  the  other  hand,  if  the  pleader 
states  facts  from  which  such  a  duty  arises  as  a  conclusion  of  law,  a  supplemental 
statement  that  such  a  duty  existed  will  not  vitiate  the  pleading,  but  will  be  treated  as 
surplusage.* 

If  the  reader  has  carefully  studied  the  preceding  portions  of  this  note,  he  will 
perceive  that  in  by  far  the  greater  number  of  cases  where  actions  have  been  sustained 
against  masters  for  negligence  resulting  in  the  killing  or  injuring  of  their  servants, 
the  ground  of  the  action  has  been  negligence  either  in  selecting  and  using  unsafe 
machinery  or  appliances,  or  servants  unfit  for  the  duties  required  of  them.^  The 
reader  will  also  perceive  that  the  ground  on  w^hich  such  recoveries  are  generally 
supported  is,  that  the  master  knew,  or  by  the  exercise  of  reasonable  care  might  have 
known,  of  the  existence  of  the  efficient  cause  of  the  injury,  whether  it  consisted  of 
unsafe  machinery,  premises,  or  appliances,  or  of  unfit  servants ;  and  that  the  servant 
injured  or  killed  did  not  have  such  knowledge,  and  would  not  by  the  exercise  of 
reasonable  diligence  or  ordinary  care  have  acquired  it.'  From  this  it  would  seem  to 
follow,  as  a  rule  of  pleading,  that  the  plaintifi"  must  allege  in  his  declaration  or 
complaint  that  the  employer  had  notice  or  knowledge  of  the  efficient  cause  of  the 
injury  as  just  described,  or  ought,  by  the  exercise  of  reasonable  diligence,  to  have 
known  it; '  and  that  the  servant  did  not  have  such  knowledge,  and  was  not  ignorant 
of  it  in  consequence  of  a  want  of  ordinary  care  on  his  part.*  Accordingly,  when  the 
allegation  was,  that,  on  account  of  defective  fences  and  cattle-guards,  which  it  was  the 
duty  of  the  defendants  to  maintain,  a  horse  got  upon  the  defendants'  railroad,  and,  on 

1  MuUan  v.  Phila.,  etc.,  Steamship  Co.,  78  ■>  Supra,  §§  2, 12, 15. 

Pa.  St:  2S.  7  McMillan  v.  Saratoga,  etc.,  R.  Co.,  20 

2  Potter  V.  Chicago,  etc.,  E.  Co.,  46  Iowa,  Barb.  U9;  Byron  v.  New  York,  etc.,  Tel.  Co., 
399.  *05.  26  Barb.  39;  Spelman  v.  Fisher  Iron  Co.,  56 

2  Haydeu  v.  Smithville  Man.  Co.,  29  Conn.  Barb.  151 ;  Potts  v.  Plunkett  (Ir.  Q.  B.) ,  7  Am. 

^8-  L.  Keg.  565;  Buzzell  d.  Laconia  Man.  Co.,  48 

■>  Chitty's  PI.  236,  243,  566.  Me.  113. 

6  We  here  purposely  pass  over  the  email  «  Buzzell    v.  Laconia  Man.   Co.,  supra; 

number  of  cases  (.supra,  §  5)  where  actions  Mad  River,  etc.,  R.  Co.  v.  Barber,  5  Ohio  St. 

have  been  sustained  on  account  of  the  imme-  541. 
diale  personal  negligence  of  the  master  or 
his  vice -principal. 


PLEADING   AND   EVIDENCE.  1051 


Pleading. 

account  of  a  defective  cow-catcher  on  a  locomotive  upon  which  the  plaintiiF's  intes- 
tate then  was,  as  engineer,  in  the  defendants'  employ,  the  locomotive  was  thrown  from 
the  track,  and  thereby  killed  the  deceased,  it  was  held  that  the  complaint  was  defective 
in  that  it  did  not  allege  knowledge,  on  the  part  of  the  defendants,  of  such  defective 
fences,  cattle-guards,  and  cow-catcher.^  So,  where  the  plaintiff  alleged  that  the 
defendants,  in  whose  employment  she  was,  were  owners  of  a  mill,  and  a  bridge  erected 
by  them  and  connected  therewith,  over  which  she  was  obliged  daily  to  pass  and  repass 
in  going  to  and  returning  from  her  labor  in  their  service ;  that,  through  their  negli- 
gence, it  had  become  out  of  repair,  unsafe,  and  dangerous;  that  the  defendants 
represented  it  to  be  safe  and  free  from  danger;  that,  relying  on  their  representations, 
she  passed  over  the  bridge,  and,  in  so  passing,  was  dangerously  injured,  and  suffered 
great  bodily  pain,  without  fault  on  her  part,  and  in  consequence  of  the  defective  and 
dangerous  condition  of  the  bridge,  arising  from  the  defendants'  neglect  and  want  of 
ordinary  care,  — it  was  held,  on  demurrer,  that  the  declaration  was  bad ;  that  it  should 
have  alleged  that  the  insufficiency  of  the  bridge  in  question  was  unknown  to  the 
plaintiff,  and  that  it  was  known  to  the  defendants,  or,  that  but  for  the  want  of  all 
proper  care  and  diligence  it  would  have  been  known  to  them.' 

But  this  last  conclusion  is  not  of  universal  application.  Although,  as  we  have 
seen,  where  the  gravamen  of  the  action  is  negligence  in  the  master  in  exposing  his 
servant  to  risk  of  injury  from  defective  machinery,  it  must  appear  that  the  servant 
was  excusably  ignorant  of  the  defect; »  yet  it  does  not  necessarily  follow  that  a  decla- 
ration will  be  bad  which  does  not  allege  that  the  servant  was  thus  ignorant,  although 
it  is  better  that  such  an  allegation  should  be  made.  This  is  perfectly  obvious  when 
it  is  considered  that  there  are  many  cases  where  mere  knowledge  on  the  part  of  the 
servant  does  not  operate  to  bar  his  right  of  action.*  Moreover,  it  is  not  necessary,  in 
pleading,  to  negative  every  possible  state  of  circumstances  which  may  be  an  answer 
to  the  action.  It  will  be  sufficient  if  it  can  be  collected  from  the  pleading  that  the 
injury  was  caused  by  the  defendant's  fault,  and  that  the  plaintiff  did  not  know  the 
risk  he  was  running.  Under  the  modern  form  of  pleading  obtaining  in  England,^  it 
was  held  that  an  averment,  in  such  a  declaration,  that  the  injury  was  "by  reason  of 
the  negligence  and  default  of  the  defendants,"  must  be  taken  as  equivalent  to  an  aver- 
ment in  the  old  form  that  it  was  by  their  mere  negligence  and  default.  Such  a  plead- 
ing was  hence  certain  to  a  common  intent.^  In  another  case,  the  declaration  stated  that 
the  defendant  was  possessed  of  a  ladder  unsafe  and  unfit  for  use  by  any  person  carrying 
corn  up  the  same,  and  the  plaintiff  was  the  defendant's  servant;  yet  the  defendant, 
well  knowing  the  premises,  wrongfully  and  deceitfully  ordered  the  plaintiff  to  carry 
corn  up  the  ladder;  and  the  plaintiff,  in  obedience  to  the  order,  and  believing  the 
ladder  to  be  proper  for  the  purpose,  and  not  knowing  the  contrary,  did  therefore 
carry  corn  up  it  for  the  defendant,  but  by  reason  of  its  being  unsafe  and  unfit,  the 
plaintiff  fell  from  it  and  was  injured.  On  demurrer,  it  was  argued  that  it  was  con- 
sistent with  the  averments  of  the  declaration  that  the  plaintiff  had  notice  that  the 
ladder  was  unsafe,  but  that  he  believed  the  contrary ;  that  the  declaration  was  con- 
sistent with  the  fact  that  the  defendant  told  the  plaintiff  the  ladder  was  unsafe,  and 
that  the  plaintiff  preferred  to  be  guided  by  his  own  opinion.     It  was  held  that  the 

1  McMillan  ■•,.  Saratoga,   etc.,  E.  Co.,  20  '  Supra,  §§  2, 15, 18. 
Barb.  449.    See  also  Anderson  v.  New  Jersey  *  Supra,  §§  17, 18. 
Steamboat  Co.,  7  Eobt.  611 ;  Potts  v  Pliinkett,  <■  A.  D.  1871. 

7  Am.  L.  Keg.  655;  Columbus,  etc.,  R.  Co.  »  Watling   v.  Oastler,  L.  K.  6  Exch.  73; 

V.  Arnold,  31  Ind.  174.  ».  C  23  L.  T.  (N.  a.)  815;  19  Week.  Eep.  388; 

2  Buzzell  V.  Laconia  Man.  Co.,  48  Me.  113.         40  L.  J.  (Exch.)  43. 
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declaration  was  sufficient.'  So,  where  the  petition  alleged  that  the  plaintiff,  who  was 
a  servant  of  the  defendants,  was  ordered  by  them  to  assist  three  other  men  in  rolling 
a  large  iron  wheel  from  one  place  to  another  in  their  foundry ;  that  there  was  a  con- 
cealed hole  in  the  floor  of  said  foundry,  along  the  line  where  said  wheel  was  ordered 
to  he  rolled,  the  existence  of  which  was  unknown  to  the  plaintiff,  but  was  known,  or 
should  have  been  known,  to  the  defendants ;  and,  in  the  execution  of  the  said  order, 
the  said  wheel  was  necessarily  rolled  over  said  hole,  and  fell  into  the  same  and  against 
and  upon  the  plaintiff,  breaking  his  leg  and  inflicting  upon  him  other  injuries,  —  it 
was  held,  on  demurrer,  that  if  the  existence  of  the  defect  in  the  floor  was  really 
unknown,  but  should  have  been  known,  the  fact  that  the  servant  had  equal  means  of 
knowledge  with  the  master  was  a  matter  of  defence,  and  need  not  be  negatived  in  the 
petition." 

But  it  would  seem  that  where,  from  the  nature  of  the  service  in  which  the  employee 
was  engaged,  he  would  be  presumed  to  have  had  an  equal  opportunity  with  the  em- 
ployer of  discovering  defective  appliances,  he  must  allege  in  his  declaration,  not  only 
that  he  had  no  knowledge  of  the  defects  in  the  appliances  by  which  the  injuries  were 
caused,  but  that  he  had  used  due  diligence  in  examining  the  appliances.  Thus, 
where  an  action  was  brought  by  a  conductor  of  a  train  of  freight-cars  against  his 
employers,  a  railroad  company,  for  injuries  caused  by  defective  brake-rods,  etc.,  on 
the  said  train,  it  was  held  that  it  was  essential  for  him  to  aver,  in  addition  to  the 
allegation  that  he  had  no  knowledge  of  the  insufficiency  or  defects  which  were  the 
alleged  cause  of  the  injury,  that  he  had  exercised  due  care  and  diligence  in  the  use, 
and  also  in  the  examination  and  inspection,  of  the  cars  and  machinery  belonging  to 
the  train,  while  the  same  was  under  his  charge  and  direction.' 

Where  a  person  is  employed  to  work  in  a  perilous  service,  if  the  danger  belongs  to 
the  work  he  undertakes  or  the  service  in  which  he  engages,  he  will  be  held  to  all  the 
risks  which  belong  to  either ;  but  where  there  is  no  danger  in  the  work  or  service  by 
itself,  and  the  peril  grows  out  of  intrinsic  causes  or  circumstances,  which  cannot  be 
discovered  by  the  use  of  ordinary  precaution  and  prudence,  the  employer  would  be 
answerable  precisely  as  a  third  person,  if  the  injury  was  occasioned  by  his  neglect  or 
want  of  care.*  Hence,  in  an  action  against  a  railroad  company  for  the  killing  of  a 
fireman  engaged  in  the  line  of  his  duty,  where  the  declaration  alleged  that  the  death 
was  occasioned  by  reason  of  the  original  construction  of  a  certain  culvert  on  the  line  of 
its  road,  whereby  the  train  was  thrown  from  the  track,  it  was  held  unnecessary  to  allege 
knowledge,  on  the  part  of  the  defendants,  of  the  defective  construction  of  the  culvert.* 

"Where  the  servant  is  injured  through  the  negligence  of  a  fellow-servant,  the  decla^- 
ration  will  be  defective  unless  there  is  an  averment  that  the  employer  is  negligent 
either  in  employing  or  retaining  the  fellow-servant.* 

An  allegation  that  the  master  retained  the  servant  in  his  employ  after  knowledge 
that  he  was  unfit  to  be  so  retained,  is  not  equivalent  to  an  allegation  that  the  master 
employed  an  unfit  servant  without  proper  inquiry  as  to  his  fitness.  These  allegations 
tender  distinct  issues ;  and  although  proof  of  either  is  sufficient  to  make  out  an  action 
against  the  master,  yet  proof  of  one  of  them  will  not  be  responsive  to  the  other.' 

1  Williams  v.  Clongh,  3  Hurl.  &  N.  258;  27  <  PeiTyu.  Marsh,  25  Ala.  659. 

L.  J.  (Exch.)  325.  6  Chicago,  etc.,  B.  Co.  v.  Swett,  45  111.  197. 

2  Cummings  v.  Collins,  61  Mo.  530.  To  the  «  Dow  v.  Kansas,  etc.,  E.  Co.,  8  Kan.  642; 
same  doctrine  is  Indianapolis,  etc.,  E.  Co.  v.  Sullivan  v.  Toledo,  etc.,  E.  Co.,  .58  Ind.  26; 
Klein,  11  Ind.  38.  Slattery's  Administrator  v.  Toledo,  etc.,  E. 

■'  Mad  Eiver,  etc.,  E.  Co.  v.  Barber,  5  Ohio  Co., 23  Ind.  82;  Collier  v.  Steinhart,51  Cal.  116. 
St-  541.  ^  Union  Pacific  E.  Co.  v.  Young,  8  Kan.  658. 
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It  has  been  held  that,  in  declaring  upon  injuries  received  from  dangerous  machinery, 
it  will  not  be  sufficient  for  a  servant  to  aver  "that  in  consequence  of  their  negligent 
and  unskilful  arrangement  and  construction "  the  injury  was  occasioned ;  for  it  is 
presumed  that  no  special  negligence  is  intended  when  stated  in  this  general  form.' 

?  48.  Evidence. —  (1.)  Burden  of  Proof. — In  an  action  by  an  employee  against  his 
employer  for  injuries  sustained  by  the  former  in  the  course  of  his  employment,  from 
defective  appliances,  the  presumption  is  that  the  appliances  were  not  defective ;  and 
when  it  is  shown  that  they  were,  then  there  is  a  further  presumption  that  the  employer 
had  no  notice  or  knowledge  of  this  fact,  and  was  not  negligently  ignorant  of  it.  In  like 
actions  for  injuries  sustained  by  reason  of  incompetent  fellow-servants,  the  presump- 
tion is  that  the  fellow-servant  was  not  incompetent,  and  that  the  master  was  not 
negligent  in  employing  him  or  retaining  him  in  his  employment.  Therefore,  in 
such  actions,  the  onus  probandi  is  upon  the  plaintiff  to  negative  these  presumptions, 
in  order  to  make  out  a  primA  facie  case.^  To  establish  negligence  in  cases  of  this 
kind,  the  plaintiff  must  prove  either  that  the  master  had  u  idertaken  personally  to 
superintend  and  direct  the  works,  or  that  the  persons  employed  by  him  were  not 
proper  and  competent  persons,  or  that  the  materials  were  inadequate,  or  the  means 
and  resources  unsuitable  to  accomplish  the  work.  The  onus  is  upon  him;  and 
failing  to  do  so,  he  fails  to  establish  negligence.'  This  principle  is  clearly  pointed 
out  by  Lord  Oranwobth,  in  the  leading  Scotch  case  in  the  House  of  Lords,  which 
has  constantly  been  quoted  as  expounding  the  law  of  England  equally  with  that  of 
Scotland:  "Where  an  injury  is  occasioned  to  any  one  by  the  negligence  of  another, 
if  the  person  injured  seeks  to  charge  with  its  consequences  any  person  other  than 
him  who  actually  caused  the  damage,  it  lies  on  the  person  injured  to  show  that  the 
circumstances  were  such  as  to  make  some  other  person  responsible."*  "It  is  not 
enough,"  said  Mr.  Justice  Willes,  "for  the  plaintiff  to  show  that  he  has  sustained 
an  injury  under  circumstances  which  may  lead  to  a  suspicion,  or  even  a  fair  inference, 
that  there  may  have  been  negligence  on  the  part  of  the  defendant ;  but  he  must  go 
on  and  give  evidence  of  some  specific  act  of  negligence  on  the  part  of  the  person 
against  whom  he  seeks  compensation."  ' 

(2.)  Evidence  to  make  out  a  Case  of  Incompetency  on  the  part  of  an  Employee.  — 
"When  it  becomes  material  to  prove  the  character  of  a  servant  by  whose  negligence 
an  injury  has  happened,  —  as,  where  the  contention  is  that  the  master  has  violated  his 
duty  in  employing  a  servant  unfit  for  the  duties  assigned  him,' — thij  must  he  done 

1  Strange  ».  McCormiok,  1  Phila.  166.  Co.,48Me.291;  Atlanta,  etc.,  E.  Co.  ti.  Camp - 

2  Davis  V.  Detroit,  etc.,  E.  Co.,  20  Mich.  bell, 56  Ga. 586.  InGreenleal».  IlIinoiB,  etc., 
105;  Wright  v.  New  York,  etc.,  E.  Co.,  25  N.  E.  Co.,  29  Iowa,  U,  it  is  held  that  the  em- 
Y.  562;  Kansas,  etc.,  E.  Co.  v.  Salmon,  11  ployee  is  not  bound  to  do  more  than  raise  a 
Kan.  83;  ».  c,  14  Kan.  512;  Central  E.,  etc.,  reasonable  presumption  of  negligence  on 
Co. ».  Sears,6Eeporter,  494;  Central  E.,  etc.,  the  part  of  the  employer.  Wonder  «.  Balti- 
Co.  V.  Kelly,  58  Ga.  107;  Central  E.,  etc.,  Co.  more,  etc.,  E.  Co.,  32  Md.  411. 

V.  Kenney,  58  Ga.  485;   Nolan  v.  Shickle,  3  '  Huddleston,  B.,  in  Allen  ».  New  Gas  Co., 

Mo.  App.  300;  Duffy  v.  Upton,  113  Mass.  544;  1  Exch.  Div.  254;  supra,  §  2. 

Mnrphy  ».  St.  Louis,  etc.,  E.  Co.,  4  Mo.  App.  *  Bartonshill  Coal  Co.  o.  Eeid,  4  Jnr.  (N. 

665 ;  Colorado,  etc.,  E.  Co.  v.  Ogden,  3  Col.  S.)  767. 

499;  Summerhays  o.  Kansas,  etc.,  E.  Co.,  2  '  Lovegrove  v.  London,  etc.,  B.  Co.,16C. 

Col.  484;  MobUe,  etc.,  E.  Co.  v.  Thomas,  42  B.  (^f.  S.)  692;  s.  c,  33  L.  J.  (0.  P.)  329.    To 

Ala.  672;  Way  v.  Illinois,  etc.,  E.  Co.,  40  111.  the  same  effect,  Cotton  v.  Wood,  ante,  p.  364; 

341;   Columbus,  etc.,  E.  Co.  ».  Troesoh,  68  Teltham  !).  England,  L.  E.  2  Q.  B.  33. 

111.  545;  «.  c,  57  111.  155;  Beaulieu  v.  Portland  '  Supra,  $  6;  §  11,  subsect.  3. 
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by  evidence  of  general  reputation,  and  not  by  evidence  of  specific  acts.'  This  is  in 
conformity  to  the  general  rule  of  evidence,  that  character  grows  out  of  special  acts,  but 
is  not  proved  by  them.'  The  reason  is,  that  special  acts  very  often  exhibit  frailties  or 
vices  that  are  contrary  to  the  character  which  actually  exists ;  since  the  very  frailties 
proven  against  a  man  may  have  been  subsequently  regarded  by  him  in  so  serious  a 
light  as  to  have  produced  an  amendment  of  his  character  in  the  given  particular; 
besides,  ordinary  care  does  not  exclude  occasional  acts  of  carelessness,  such  as  all  men 
are  liable  to  commit'  It  was  not  sufficient  evidence  of  notice  of  the  incompetency  of 
an  employee  to  those  having  authority  to  hire  and  discharge  the  servants  of  a  railroad 
corporation  that  a  freight-conductor  whose  negligence  caused  the  injury  in  question, 
on  a  previous  occasion,  had  by  mistake  carried  a  passenger  by  his  stopping-place^ 
and  had  for  that  reason  spoken  disparagingly  of  himself  to  his  employer,  where  it 
appeared  that,  with  this  exception,  he  had  maintained  a  good  standing  during  eight 
months'  service  as  a  conductor,  and  a  longer  period  previously  as  brakeman.* 

(3.)  Declarations  of  Vice- Principal.  —  The  declarations  made  at  the  time  the 
injury  occurred,  by  a  superior  servant,  to  whom  is  delegated  the  duty  to  look  after 
the  appliances  or  to  employ  and  discharge  servants,  regarding  the  insufficiency  of  the 
appliances  or  incompetency  of  the  servants  causing  the  injury,  may  be  received  to 
charge  the  employer  with  negligence  in  using  such  appliances,  or  keeping  in  his 
employment  such  servants ;  *  because,  as  already  seen,'  the  knowledge  of  such  a  ser- 
vant is  imputed  to  his  master,  and  his  declarations  are  evidence  of  his  knowledge. 
But  the  declarations  of  an  agent  are  evidence  against  his  principal  only  when  they  are 
made  as  to  a  business  matter  within  the  scope  of  his  agency,  which  is  being  transacted 
at  the  time.'  Accordingly,  where  an  employee  of  a  railway  company  was  injured 
while  coupling  two  cars,  one  of  which  had  been  left  in  the  yard  for  repairs,  and  the 
employee  in  the  repair  department  stated,  some  minutes  after  the  injury,  that  he  knew 
the  car  was  out  of  repair,  and  that  they  proposed  to  repair  it  when  it  had  been  switched 
back  to  the  proper  place,  it  was  held  that,  as  the  employee  was  not  at  the  scene  of  the 
accident  in  the  performance  of  any  duty,  but  was  a  mere  spectator,  his  declarations 
were  not  admissible.* 

(4.)  Evidence  of  Negligence  in  selecting  Machinery  and  Servants.  —  A  number 
of  cases  have  been  found,  involving  questions  considered  in  this  chapter,  where 
the  court  was  called  upon  to  consider  whether  there  was  evidence  of  negli- 
gence in  selecting  machinery  and  servants.  These  will  be  briefly  indexed.  In, 
the  following  cases  it  was  held  that  there  was  evidence  of  negligence  on  the  part 
of  the  master  to  go  to  the  jury:  Where  an  employee  of  a  manufacturing  establish- 
ment was  killed  by  the  fall  of  an  elevator,  by  reason  of  the  chain  becoming  worn ; ' 

1  Prazier  v.  Pennsylvania  E.  Co.,  38  Pa.  St.  '  Lafayette,  etc.,  E.  Co.  v.  Ehman,  30  Ind.^ 
!<**.  11".  83;  Verryw. Burlington,  etc.,  E.  Co.,  47  Iowa, 

2  1  Greenl.  on  Ev.,  §  461.  549. 

3  Frazier  v.  Pennsylvania  E.  Co.,  supra.  8  Verry  v.  Bnrliugtou,  etc.,  E.  Co.,  nipra. 

4  Michigan,  etc.,  E.  Co.  v.  Dolan,  32  Mich.  Compare  Pennsylvania  E.  Co.  v.  Books, 
^l"-  B7   Pa.  339;  Lane   v.  Bi-yant,  9   Gray,   245; 

5  Mallan  v.  Phila.,  etc.,  Steamship  Co.,  78  Dom  v.  Southwork  Man.  Co.,  11  Cnsh.  205; 
Pa.  St.  25;  Laning  v.  New  York,  etc.,  E.  Co.,  Bellelontaine  E.  Co.  o.  Hunter,  33  Ind.  335; 
ante,  p.  932;  Huntingdon,  etc.,  E.  Co.  v.  Luby  v.  Hudson  Eiver  E.  Co.,  17  N.  Y.  131; 
Decker,  82  Pa.  St.  119;  ».  c,  84  Pa.  St.  419;  Cramer  v.  BurUngtou,  45  Iowa,  627;  Morse 
Chapman  v.  Erie  E.  Co.,  55  N.  Y.  679;  s.  c,  1  v.  Connecticut  Eiver  E.  Co.,  6  Gray,  450;. 
Thomp.  &  0.  526;  Kansas,  etc.,  E.  Co.  ti.  Chicago,  etc.,  E.  Co.  v.  Coleman,  18  111.  297. 
Little,  19  Kan.  267.  9  Hackett  v.  Middlesex  Man.  Co.,  101  Mass 

»  Supra,  §  12.  lOL 
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■where  it  appeared  that  the  servant  knew  that  the  floor  over  which  he  was  required 
to  pass  was  decayed,  and  that  there  were  holes  in  it,  but  it  did  not  appear  that 
he  could  have  ascertained  that  the  place  where  he  broke  through  was  dangerous, 
without  examining  part  of  the  floor  not  open  to  his  inspection ; '  where  a  railway 
brakeman,  in  attempting  to  couple  cars  at  a  way-station  in  the  night-time,  stepped 
into  an  uncovered  ditch  which  ran  across  the  track  and  was  killed ;  ^  where  a  servant 
went  upon  a  staging  by  his  master's  directions,  and  was  injured  by  the  fall  of  it, 
which  staging  was  insecure  in  consequence  of  having  been  constructed  of  unsuitable 
materials,  or  in  consequence  of  their  having  been  fastened  together  insecurely,  and 
which  was  built  before  the  plaintiff  began  work,  by  persons  who  were  afterwards  his 
fellow-workmen,  and  he  had  directed  what  lumber  should  be  used  in  it,  though  it  was 
not  built  under  his  personal  supervision.' 

In  the  following  cases,  resting  upon  facts  examined  at  length  by  the  court  in  each 
case,  it  was  held  that  there  was  no  evidence  of  negligence  to  go  to  the  jury:  Where 
a  railway  switch-conductor,  standing  on  a  flat-car,  signalled  to  the  engineer  to  slack 
up,  and  the  jerk  produced  by  this  movement  threw  him  upon  the  track,  where  he 
was  injured  by  two  cars  passing  over  him;*  where  a  jury  found  specially  that  the 
defendant,  a  railway  company,  was  negligent  in  not  having  applied  a  sufficient  test 
to  a  brake-shaft,  or  rod,  the  Supreme  Court,  on  an  examination  of  the  evidence, 
reversing  the  judgment  below;*  where  a  charwoman,  directed  by  her  employer's 
wife  to  wash  clothes  in  the  house,  was  cut  by  a  fragment  of  glass  which  was  found  in 
the  tub ;  *  where  a  manufacturer  of  locomotive  engines  had  a  crane  worked  on  the 
tramway,  supported  on  piers  of  brickwork,  which  piers  were  of  insuflSoient  strength, 
so  that  they  gave  way,  causing  an  accident  to  one  of  the  men  employed  in  working 
the  crane ; '  where  a  person  at  work  on  a  bridge  fell  and  was  killed,  in  consequence  of 
the  breaking  of  a  plank  which  he  and  his  fellow-workman  had  placed  in  position  as 
part  of  a  scaffold ; '  where  the  gravamen  of  the  action  was,  that  the  defendant,  a 
railway  company,  had  failed  to  exercise  due  care  in  selecting  and  retaining  in  its 
service  an  employee  through  whose  negligence  the  injury  was  done,  and  the  court 
ruled  that  there  was  a  failure  of  proof  to  support  the  allegation ; "  where  a  proprietor, 
proposing  to  erect  a  building,  employed  one  man  to  do  the  mason's  work  and  another 
to  do  the  carpenter's  work,  and  a  servant  of  the  mason  was  injured  by  the  fall  of  a 
ladder  erected  by  the  carpenter,  it  was  held  that  this,  without  more,  disclosed  no 
cause  of  action  against  the  owner  of  the  building,  since,  for  aught  that  appeared, 
the  carpenter  erected  the  ladder  for  his  own  use  merely,  and  not  for  the  use  of  the 
mason  and  his  servants ; '"  where  the  owner  of  a  factory  had  supplied  his  building 
with  proper  appliances  for  extinguishing  Are,  the  care  and  use  of  which  were  neces- 
sarily intrusted  to  his  servants,  the  fact  that  the  water  failed  to  run  on  the  occasion 
of  the  burning  of  his  factory,  in  consequence  of  which  an  employee  was  injured, 
was  held  not  evidence  of  negligence, — it  was  rather  to  be  attributed  to  the  negligence 
of  fellow-servants.''    The  mere  fact  that  the  rim  of  the  box  of  a  gravel-car  was  not 

1  Huddleston  v.  Lowell  Machine  Shop,  106  «  Kelly  v.  Detroit  Bridge  Works,  17  Kan. 
Mass.  282.  558. 

2  Plank  V.  New  York,  etc.,  B.  Co.,  1  N.  T.  »  Union  Paciflc  E.  Co.  v.  Milliken,  8  Kan. 
S.  C.  (T.  &  0.)  819.  647;  Union  Pacific  B.  Co.  v.  Young,  8  Kan. 

»  Arkerson  v.  Dennlson,  117  Mass.  407.  658. 

<  Colambus,  etc.,  B.  Co.  v.  Troesch,  67  HL  i"  Mercer  ».  Jackson,  64  III.  397. 

165;  «.  c,  68  III.  645.  "  Jones  v.  Granite  Mills  Co.  (Mass.  1878), 

6  Smithr. Chicago, etc.,E. Co.,42Wis.620.  7  Reporter,  146.     This   decision   seems   to 

8  Flynn  v.  Beebe,  98  Mass.  576.  ignore  entirely  the  principles  declared  by 

I  Feltham  «.  England,  L.  E.  2  Q.  B.  33  (re-  the  same  court  in  Snow  v.  Housatonic  E. 

versing  s.  c,  4  Fost.  &  Fin.  460).  Co.,  8  Allen,  441. 
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strong  enough  to  hold  the  weight  of  a  man,  while  attempting  to  get  on  the  train  when 
in  motion,  is  no  evidence  of  negligence  on  the  part  of  the  company.^ 

The  elevation  of  an  employee  from  a  lower  to  a  higher  position  in  the  service  of  a 
railway  company  cannot  be  imputed  to  the  company  as  negligence,  unless  the  place 
from  which  he  was  raised  was  such  a  place  as  would  not  properly  prepare  him  for 
the  higher  service.  It  was  so  held  where  nne  who  had  served  a  railway  company  for 
seven  years  in  the  situations  of  oar-coupler  and  shoveller,  had  been,  raised  to  the  post 
of  conductor.' 

1  Timmons  v.  Central,  etc.,  E.  Co.,  6  Ohio  »  Haskln  v.  New  York,  etc.,  E.  Co.,  65 

St.  105.  Barb.  129;  t.  c,  aflrmed,  66  N.  Y.  608. 
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IiEADDfa  Case  :    Harriman  v.  Stowe. — Liability  of  servant  to  third  person  for 
negligence. 

Notes  :  §  1.  Personal  liability  of  servant  to  third  person. 
2.  Liability  of  servant  to  master. 
8.  Liability  of  servant  to  fellow -servant. 


LIABILITT   OP   SERVANT   TO   THIRD   PERSON. 

Haeeiman  V.  Stowe.* 

Supreme  Court  of  Missouri,  1874, 


Hon.  "Wash.  Adams, 
"    Dated  Wagnbr, 

"      H.  M.  VOBIBS, 

"    T.  A.  Sherwood, 
"    W.  B.  Napton, 


■  Judges. 


1.  The  General  Bole. — For  a  mere  non-feasance  or  omission  of  duty  by  a  servant  or 
agent,  causing  injury  to  third  persons,  if  there  is  any  liability  to  third  persons,  the 
master  or  priucipal  Is  alone  liable.  For  acts  ot  misfeasance  or  positive  wrong,  the 
servant  or  agent  is  responsible  to  third  persons,  as  well  as  the  master. 

%  Case  in  Judgrment. — An  agent  undertook  to  build  a  trap -door,  but  did  his  work  so 
negligently  as  to  cause  the  plaintiff  to  fall  through  it,  whereby  injuries  were  sustained. 
It  is  held  that  an  action  might  be  maintained  against  the  agent,  as  well  as  against  the 
priucipaL 

Johnson  &  Botsford,  for  the  plaintiff ;  Karnes  &  Ess,  for  the  defend- 
ant. 

Wagnee,  J.,  delivered  the  opinion  of  the  court. — The  plaintiff,  a 
married  woman,  in  conjunction  \nth  her  husband,  brought  this  action  for 
damages  against  the  defendant  for  injuries  sustained  by  her  in  falling 
through  a  hatchway,  which,  it  was  alleged,  was  constructed  by  the 
defendant,  and  by  him  negligently,  carelessly,  and  wrongfully  left 
insecure  and  unprotected.  The  answer  denied  the  allegation  of  neg- 
ligence; and,  as  a  further  defence,  set  up  that  the  house  where  the 

•  Keported  57  Mo.  93. 
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hatchway  was  built  was  the  property  of  the  defendant's  wife,  and  that 
the  defendant,  in  doing  the  work,  was  acting  as  her  agent.  There  was 
a  replication  as  to  neghgence  and  carelessness ;  but  it  was  admitted  that 
the  property  belonged  to  the  defendant's  wife. 

[Matter  of  the  opinion  relating  to  a  question  of  evidence  is  here 
omitted.] 

The  instructions  given  by  the  court  submitted  the  case  with  unques- 
tionable fairness.  For  the  defendant,  the  court  declared  the  law  as 
follows:  1.  Before  the  jury  can  find  for  the  plaintiffs,  it  devolves  on 
the  plaintiffs  to  prove  that  the  defendant  constructed  the  trap-door  and 
hatchway  mentioned  in  the  plaintiffs'  petition,  carelessly,  negligently, 
and  unskilfully,  or  so  left  it;  and  that  Maggie  M.  Harriman,  the 
plaintiff,  fell  through  the  trap-door  and  hatchway,  and  that  such  falling 
was  occasioned  by  the  careless,  negligent,  and  unskilful  construction  of 
said  trap-door  and  hatchway  by  the  defendant,  or  by  so  leaving  it.  2. 
If  the  jury  believe  from  the  evidence  that  the  defendant,  in  the  con- 
struction of  said  hatchway  and  trap-door,  and  in  leaving  it,  exercised 
such  care  as  an  ordinarily  prudent  man  would  exercise  in  doing  similar 
work,  to  prevent  injuries  to  persons  passing  over  the  same,  then  they 
■will  find  for  the  defendant ;  and  it  devolves  on  the  plaintiffs  to  prove 
that  the  defendant  failed  to  exercise  such  care. 

These  instructions  were  sufficiently  favorable  to  the  defendant ;  and 
there  is  nothing  in  those  given  by  the  court,  on  the  part  of  the  plaintiff, 
which  in  any  wise  conflicts  with  or  militates  against  them. 

But  it  is  urged  with  great  pertinacity  here,  that  the  defendant,  in  doing 
the  work,  was  acting  as  the  agent  of  another,  and  that  therefore  he  is 
responsible  to  his  principal  only,  and  not  to  the  plaintiff.  The  well- 
settled  principle  of  law  is,  that  where  an  agent  is  employed  to  perform 
or  superintend  work,  the  principal  is  responsible  to  third  persons  for 
injuries  caused  by  the  neglect  or  non-feasance  of  the  agent  in  doing  the 
work.i  And  this  principle  obtains  though  the  agent  exceeds  his  powers 
or  disobeys  his  instructions,  provided  he  does  the  act  in  the  course  of 
his  employment.^  In  such  cases,  the  doctrine  of  respondeat  superior 
applies,  and  the  liability  is  cast  upon  the  master  who  employed  the 
agent  and  caused  the  work  to  be  done.^ 

Judge  Stokt  says  the  distinction  ordinarily  taken  is  between  acts  of 
misfeasance,  or  positive  wrongs,  and  non-feasance,  or  mere  omissions  of 

1  Morgan  v.  Bowman,  22  Mo.  538.  »  Barry  v.  St.  Lonls,  17  Mo.  121;  caark  v. 

2  Douglas  V.  Stephens,  18  Mo.  363;  Minter       Hannibal,  etc.,  B.  Co.,  36  Mo.  202. 
r.  Paclflo  E.  E.,  41  Mo.  603;    Gan-etzen  v. 

Duenckle,  60  Mo.  104. 
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duty  by  private  agents.  The  law  on  this  subject,  as  to  principals  and 
agents,  is  founded  upon  the  same  analogies  as  exist  in  the  case  of 
masters  and  servants.  The  master  is  always  liable  to  third  persons  for 
the  misfeasances,  negligences,  and  omissions  of  duty  of  his  servant, 
in  all  cases  within  the  scope  of  his  employment.  So,  the  principal,  in 
like  manner,  is  liable  to  third  persons  for  the  like  misfeasances,  negli- 
gences, and  omissions  of  duty  of  his  agent,  leaving  him  to  his  remedy 
over  against  the  agent  in  all  cases  where  the  tort  is  of  such  a  nature 
that  he  is  entitled  to  compensation.  The  agent  is  personally  liable  to 
third  persons  for  his  own  misfeasances  and  positive  wrongs ;  but  he  is 
not,  in  general,  liable  to  third  persons  for  his  own  non-feasances,  or 
omissions  of  duty,  in  the  course  of  his  employment.  His  liability  in 
these  latter  cases  is  solely  to  his  principal,  there  being  no  privity 
between  him  and  such  third  persons,  and  the  privity  exists  only 
between  him  and  his  principal.  Therefore,  the  general  maxim  as  to  all 
such  negligences  and  omissions  of  duty  is,  in  cases  of  private  agency, 
'■'■Respondeat  superior;"  '^  and  such  is  the  general  doctrine. ^  The 
true  distinction,  as  stated  by  Story,  is  between  acts  of  misfeasance,  or 
positive  wrongs,  and  non-feasance,  or  mere  omissions  of  duty.  In  the 
latter  case,  the  master  or  principal  is  alone  responsible  to  third  persons ; 
whilst  in  the  former,  the  responsibility  rests  upon  both  the  principal  and 
agent.  Thus,  in  Wright  v.  Wilcox,^  Cowen,  J.,  speaking  for  the  court, 
says:  "In  a  case  of  strict  negligence  by  a  servant  while  employed 
in  the  service  of  his  master,  I  see  no  reason  why  an  action  will  not  lie 
against  both  jointly.  They  are  both  guilty  of  the  same  negligence,  at 
the  same  time,  and  under  the  same  circumstances, —  the  servant  in  fact, 
and  the  master  constructively  by  the  servant,  his  agent."  Lord  Holt, 
in  his  celebrated  judgment  in  Laitie  v.  Cotton,*  says,  that  for  the  neglect 
of  the  servant,  third  persons  can  have  no  remedy  against  him,  but  that 
the  master  is  alone  chargeable ;  but  for  a  misfeasance,  or  actual  tort, 
an  action  will  lie  against  the  servant,  because  he  is  a  wrong-doer.  The 
same  views  are  confirmed  in  numerous  adjudged  cases. ^ 

The  present  case  seems  to  be  one,  not  of  mere  non-feasance,  or  omis- 
sion, but  of  strict  negligence,  or  wrong.  The  agent  undertook  and 
proceeded  to  build  the  trap-door,  but  did  it  so  negligently  as  to  cause 
the  injury ;  under  such  circumstances,  the  action  would  be  maintainable 
against  the  agent  and  the  principal  also.     The  answer  states,  and  the 

1  story  on  Ag.,  §  308.  «  19  Wend.  343. 

2  2  Kent  Coram.  (10th  ed.)  878,  note;  Pars.  *  12  Modem,  488;  ».  c,  Ld.  Eaym.  646,  655. 
on  Con.  (Stli  ed.)  66;  Colvin  v.  Holbrook,  2  6  Cary  «.  Webster,  1  Stra.  480;  Montfort  ». 
N.T.126;  Denny  w.  Manhattan  Co.,  2  Denio,  Hnghes,3E.D.  Smith, 591;  Snydamti.  Moore, 
118 ;  1  Bla.  Coram.  413.  8  Barb.  358 ;  Phelps  v.  Wait,  30  N.  T.  78. 
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pleadings  admit,  that  the  house  upon  which  the  work  was  done  was 
the  property  of  the  defendant's  wife,  and  that  he  was  acting  as  her 
agent ;  but  it  is  not  averred,  nor  does  the  case  anywhere  show,  that  it 
was  her  separate  estate.  If  she  simply  owned  the  fee-simple,  as  is  in- 
ferable from  the  pleading,  then  the  defendant,  in  constructing  the  trap- 
door, was  acting  for  himself  as  well  as  for  his  wife  ;  for  the  uses,  rents, 
and  profits  of  the  wife's  realty  belong  to  the  husband  during  coverture. 
Under  any  viewthat  we  can  take  of  the  case,  we  think  that  the  action  was 
properly  brought ;  that  the  judgment  was  right,  and  should  be  aflSrmed. 
The  other  judges  concur. 


NOTES. 

1 1.  Personal  Liability  of  Servant  to  Third  Person.  —  Obviously  the  rule 
that  a  master  is  liable  for  the  negligence  of  his  servant,  cannot  be  invoked  to  relieve 
the  servant  from  liability  for  his  own  wrongs.  The  principle  on  which  the  liability 
of  the  servant  or  agent  rests  has  been  already  adverted  to  in  the  chapter  on  Public 
Officers.  On  the  one  hand,  a  servant  is  not  liable  to  a  third  person  for  a  mere  failure 
to  execute  the  orders  of  his  master,  however  much  such  third  person  may  be  inci- 
dentally damaged  by  it,  because  there  is  no  privity  between  him  and  such  third 
person  in  respect  of  his  master's  business :  it  is  none  of  such  third  person's  busi- 
ness whether  he  carries  out  his  master's  orders  or  not.  Thus,  where  the  master, 
having  an  unsafe  and  insufficient  dam  across  a  stream  of  water,  ordered  his  servant 
to  shut  the  gate,  and  keep  it  shut  until  ordered  to  raise  it,  and  the  servant  obeyed  the 
order,  by  means  of  which  the  water  was  raised  so  high  that  the  dam  broke  away  and 
an  injury  was  done  to  a  third  person,  it  was  held  that  the  servant  was  not  liable.^  On 
the  other  hand,  if,  in  executing  his  master's  orders,  he  commits  a  positive  act  of  mis- 
feasance or  trespass,  he  will  not  be  permitted  to  shelter  himself  under  a  plea  that  he 
was  ordered  to  do  the  act  by  another.'  If  the  servant  whose  negligence  was  the 
cause  of  the  injury  stands  towards  the  master  in  the  relation  of  vice-principal,  so 
that  his  negligence  will  be  deemed  his  master's  negligence,  then  it  is  clear  that  be 
will  be  liable  to  one  of  his  subordinates  for  his  own  personal  negligence,  either  sepa- 
rately or  jointly  with  his  principal.'  There  may  be  exceptions  to  this  in  the  case  of 
trespasses  committed  by  military  officers  or  soldiers  in  obedience  to  positive  orders, 
and  under  circumstances  which  amount  to  duress.*  It  followed,  under  the  old  rules 
of  evidence,  that  in  an  action  against  a  master  for  a  negligent  injury  by  his  servant, 
the  servant  was  not,  without  a  release,  a  competent  witness  for  the  master,  on  account 
of  interest.^  An  intermediate  servant  is  not  liable  to  third  persons  for  the  torts  of  a 
general  servant ;  the  master  only  is  liable.    It  has  been  so  held  in  the  case  of  a  stew- 

1  HiU  V.  Caverly,  7  ST.  H.  21S.  »  Fort  v.  Whipple,  11  Hun,  686. 

=  Harriman  v.  Stowe,  ante,  p.  1057;  Moore  *  Weatherspoon  v.  Woodey,  5  Coldw.  149. 

V.  Suydam,  8  Barb.  358;  Wright  v.  Compton,  6  Wake  v.  Locke,  5  Car.  &  P.  464;  Sher- 

63  Ind.  337.    "  The  action  must  be  brought  man  v.  Barnes,  1  Moo.  &  E.  69 ;  Miller  v. 

either  against  the  principal  or  against  the  Falconer,  1  Camp.  251 ;  Moorish  v.  Foote,  8 

Immediate   actors  in  the  wrong."    Black-  Taun.  454;  Green  «.  New  Eiver  Co.,4  Term 

burn,  J.,  in  Mersey  Docks  Trustees  v.  Gibbs,  Sep.  589.    Compare  White  v.  Phillipston,  10 

ante,  p.  581.  Meto.  108;  Lottman  v.  Barnett,  62  Mo.  159. 


LIABILITY   OF    SERVANT   TO   THIRD   PERSON.  1061 


Liability  to  Master. 


ard  or  manager  of  mines,'  the  president'  or  general  agent'  of  a  corporation,  the 
selectman  and  servant  of  a  town,*  and  the  captain  of  a  vessel.^  The  reason  is,  that 
the  general  servant  is  not  the  servant  of  the  intermediate  servant,  but  the  servant  of 
the  master. 

?  2.  Liability  of  Servant  to  Master. — A  servant  is  liable  to  his  master  for 
injuries  to  the  master's  property  caused  by  his  negligence,  although  the  negligence  of 
another  servant  concurred  in  producing  such  injury.  The  maxim  '^Respondeat  supe- 
rior" cannot  be  invoked  by  the  servant  against  the  master  to  shield  the  wrongs  of  the 
servant,  but  is  only  applicable  as  between  the  master  and  third  persons.  It  presup- 
poses that  the  persons  stand  towards  each  other  in  the  relation  of  strangers,  between 
whom  there  is  no  privity.  As  between  the  master  and  a  stranger,  the  servant  repre- 
sents the  master,  and  the  master  is  responsible ;  but  as  between  the  master  and  the  ser- 
vant who  has  committed  the  wrong,  or  violated  his  duty  no  less  to  the  master  than  to 
the  stranger,  no  such  rule  prevails.  A  servant  is  directly  liable  to  his  master  for  any 
damage  occasioned  by  his  misconduct,  whether  such  damage  be  direct  to  the  property 
of  the  master,  or  arises  from  the  compensation  which  the  master  has  been  obliged  to 
make  to  third  persons  for  injuries  sustained  by  them.  The  servant,  in  such  case, 
represents,  not  the  master,  but  himself.  It  is  his  own  negligence  and  misconduct  for 
which  he  is  required  to  answer ;  and  in  this  respect  he  stands  on  the  same  footing  as 
any  other  wrong-doer.  The  master,  having  paid  the  damages  caused  by  the  neg- 
ligence of  his  servant,  may  sue  the  servant  for  the  same  act  of  negligence,  and  recover 
back  the  money  paid.  And  if  two  or  more  servants,  though  acting  independently  of 
each  other,  are  at  the  same  time  guilty  of  a  wrong  which  contributes  to  the  injury  of 
the  master,  all  or  either  of  them  are  liable  to  the  master  to  the  full  extent  of  the 
injury,  the  same  as  other  wrong-doers.  The  doctrine  in  such  a  case  is  correctly 
stated  by  Tdtdal,  C.  J.,  in  Davis  v.  Oarrett,^  that  no  wrong-doer  can  be  allowed  to 
apportion  or  qualify  his  own  wrong ;  and  that,  as  a  loss  has  actually  happened  whilst 
his  wrongful  act  was  in  operation  and  force,  it  is  fairly  attributable  to  his  wrongful 
act ;  he  cannot  set  up  as  a  defence  that  there  was  another  or  more  important  cause 
of  the  loss  acting  upon  the  subject-matter  at  the  same  time,  or  a  bare  possibility  of  a 
loss  if  his  wrongful  act  had  never  been  done.'  But  this  rule  of  the  common  law, 
which  makes  the  seiyant  or  agent  liable  over  to  the  master  or  principal  for  damages 
sustained  by  him  in  consequence  of  the  neglect  of  such  servant  or  agent,  does  not,  in 
Massachusetts,  apply  to  the  acts  of  a  surveyor  of  highways,  because  he  is  not,  under 
the  statutes  of  that  State,  a  mere  agent  or  servant  of  the  town,  but  an  independent 
public  officer.  In  an  action  against  the  town  for  damages  which  had  been  sustained 
in  consequence  of  the  negligence  of  the  surveyor,  the  latter  was  therefore  a  compe- 
tent witness  for  the  town.' 

The  servant's  liability  to  the  master,  like  the  master's  liability  to  him,  is  measured 
by  the  rule  of  ordinary  or  reasonable  care,  skill,  and  diligence.  "Whoever  bar- 
gains to  render  services  for  another,  undertakes  for  good  faith  and  integrity,  but  he 
does  not  agree  that  he  will  commit  no  errors.  For  negligence,  bad  faith,  or  dishon- 
esty, he  would  be  liable  to  his  employer ;  but  if  he  is  guilty  of  neither  of  these,  the 
master  or  employer  must  submit  to  such  incidental  losses  as  may  occur  in  the  course 

1  Stone  ».  Cartwright,  6  Term  Eep.  411.  6  Nioholsou  v.  Monnsey,  15  East,  384. 

»  Hewett  V.  Swift,  3  Allen,  420.  «  6  Bing.  716. 

•  Bath  V.  Caton,37  Mich.  199;  6  Reporter,  '  Zuike  ».  Wing,  20  Wis.  408,  per  Dixon, 

336.  C.  J. 

<  Bacheller  v.  Pinkham,  68  Me.  253.  »  White  v.  PhUlipston,  10  Meto.  108. 
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of  the  employment,  because  these  are  incident  to  all  avocations,  and  no  one,  by  any 
implication  of  law,  ever  undertakes  to  protect  another  against  them."  ^  This  subject, 
however,  draws  us  into  a  branch  of  the  law  which  is  usually  embraced  in  works  on 
agency.  It  is  not  in  accordance  with  the  plan  of  this  work  to  consider  it  at  length, 
and  therefore  it  will  not  be  further  discussed. 

I  3.  Liability  of  Servant  to  Fellow-Servant.  —  An  employee  is  liable  to  a 
co-employee,  engaged  in  the  same  general  business  for  a  common  employer,  for 
injuries  resulting  to  the  latter  from  the  negligence  of  the  former  in  the  discharge  of 
his  duties.^  But  the  contrary  doctrine  has  been  asserted  in  Massachusetts.  One 
servant  bad  been  injured  by  the  negligence  of  another  servant  in  the  management  of 
a  machine  employed  for  the  generating  and  supplying  of  inflammable  gas  for  the 
lighting  of  a  mill.  She  brought  an  action  against  the  master  fihe  mill  company), 
and  failed,  upon  the  well-known  principle  that  a  master  is  not  liable  to  his  servant 
for  an  injury  arising  from  the  negligence  of  another  servant  engaged  in  the  same 
common  employment.'  She  then  sued  the  servant  who  had  charge  of  the  machine, 
and  the  court  held  that  she  could  not  recover,  basing  its  conclusion  on  the  fallacious 
ground  that  the  act  was  a  mere  act  of  non-feasance,  for  which  the  servant  was  liable 
only  to  the  master.*  The  master  was  not  liable  to  the  servant  who  had  been  injured, 
and  the  servant  who  had  done  the  injury  was  liable  only  to  the  master,  who  had 
suffered  no  wrong.  Such  a  result  is  not  only  destitute  of  sense,  but  it  involves  the 
monstrous  conclusion  that  one  servant  owes  no  duty  of  exercising  care  to  avoid 
injuring  his  fellow-servants.  This  case  must  take  rank  as  a  mere  judicial  aberration. 
If  it  had  been  decided  by  a  less  eminent  court,  it  would  not  deserve  to  be  mentioned 
in  terms  of  respect. 

1  Cooley,  J.,  in  Page  v.  WeUs,  87  Mich.  Eedf.  on  Neg.,  §  144.)    We  do  not  clearly 

415, 421.  perceive  how  it  can  well  be  that  In  the  little 

'  Hinds  v.  Harhon.SSInd.  121.  "The point  community  ol  employees  ol  the  same  em- 
is  made,"  says  the  court,  "  that  this  action  ployer,  upon  the  same  general  undertaking, 
will  not  lie ;  that  a  servant  is  not  liable  tor  the  common  duties  of  man  and  man  in  soci- 
Injuries  happening  through  his  negligence  ety  generally  should  cease  to  exist,  and,  as  a 
to  a  (ellow-servant,  in  the  employ  ol  the  consequence.liabUitylorl)reaohesof  them." 
same  master,  in  the  same  general  business.  The  court  misquotes  Sonthcote  v.  Stanley. 
Albro  V.  Jaquith,  4  Gray,  99,  and  Southcote  That  case  has  no  reference  whatever  to  this 
ti.  Stanley,  1  Hurl.  &  N.  247,  are  cited.    Ele-  question. 

mentary  writers  doubt  or  deny  the  authority  »  Albro  v.  Agawam  Canal  Co.,  6  Onsh.  76. 

of  these  cases.    (Add.  on.  Torts,  245;  note  e,  *  Albro  v.  Jaquith,  1  Gray,  99. 
by  Green,  to  Story  on  Ag.,  §  453;  Shearm.  & 
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XiEADDro  Cases  :   1.  The  Lords  Bailiff-Jurats  of  Romney  Marsh  v.  The   Corporor- 
tion  of  The  Trinity  House.  —  Combined  result  of  Begligence 
and  accident. 
2.  Salisbury  v.  Herchenroder.  —  Concurrence  of  unlawful  act  with 

extraordinary  and  unforeseen  cause. 
8.  Burrows  v.  The  March  Gas  and  Coke  Company.  —  Concurrent 
negligence  of  two  persons  injuring  a  third. 

4.  Welch  V.  Wesson.  —  Collateral  unlawful  act  of  the  person  in- 

jured. 

5.  Metallic  Compression  Casting  Company  v.  FitcKburg  Railroad 

Company.  — Preventing  extinguishment  of  fires. 
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3.  Combined  result  of  negligence  and  accident. 
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1.   COMBINED  RESULT  OP  NEGLIGENCE  AND  ACCIDENT. 

The  Lords  Bailiit-Jukats  of  Eomnet  Maesh  v.  The  Cor- 
poration OF  The  Trinity  House.* 

English  Court  of  Exchequer,  1870,  and  Exphequer  Chamber,  1872. 

A.'s  vessel,  owing  to  tlie  negligence  of  its  crew,  founders  npon  a  sand-bank,  and,  becoming 
unmanageable,  is  driven  by  wind  and  tide  upon  a  sea-wall  of  B.,  which  it  damages.  A. 
is  liable  for  this  damage  to  B.  But  if  the  vessel  had  foundered  without  fault  of  the 
crew,  A.  would  not  have  been  answerable  to  B.  for  those  damages  caused  by  the  vessel 
to  the  sea-wall,  during  the  time  necessarily  consumed  in  breaking  her  up  and  removing 
her  cargo. 

*  Reported  in  the  Court  of  Exchequer,  L.  E.  5  Exch.  204;  in  the  Exchequer  Chamber,  L. 

E.  7  Exch.  247. 
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The  Lords  Bailiff-Jurats  of  Eomney  Marsh  v.  The  Corporation  of  The  Trinity  House. 

Speciai,  case  stated  in  an  action  for  negligence  tried  before  Cock- 
BUKN,  C.  J.,  at  Maidstone,  on  the  10th  of  March,  1869,  in  which  a 
verdict  was  found  for  the  plaintiffs  for  £93,  subject  to  the  opinion  of 
the  court  on  a  special  case. 

The  first  count  of  the  declaration  charged  the  defendants  with 
unskilful  and  negligent  navigation  of  their  ship  by  their  servants, 
whereby  the  same  was  wrecked,  and  ran  foul  of  and  injured  a  sea-wall 
of  the  plaintiffs.  The  second  count  charged  that  the  defendants  were 
possessed  and  had  the  control  and  management  of  a  ship,  which,  while- 
in  their  possession,  control,  and  management,  had  been  wrecked,  and: 
driven  against  a  sea-wall  of  the  plaintiffs,  and  did,  and  was  continuing: 
and  likely  to  continue  to  do,  injury  to  the  wall  by  being  bumped  against 
it ;  that,  by  reasonable  care  and  diligence,  the  defendants  might  have 
prevented  the  vessel  from  doing  and  continuing  to  do  the  said  further 
injury ;  but  that  the  defendants  did  not  use  such  care  and  diligence,  by 
reason  whereof  the  vessel  did  further  injury  to  the  wall,  by  being- 
bumped  against  it.  By  their  pleas,  the  defendants  traversed  all  th& 
averments  in  the  declaration. 

The  facts  stated  in  the  case  were  as  follows :  On  the  30th  of  Novem- 
ber, 1867,  the  defendants'  pilot-cutter  "  Queen,"  through  the  negligence- 
of  her  captain  and  crew,  struck  upon  a  shoal,  about  three-quarters  of  a. 
mile  out  from  the  Dymchurch  wall,  a  sea-wall  owned  and  repaired  by 
the  plaintiffs.  It  was  then  blowing  hard,  and  there  was  a  flood-tide ; 
and,  in  consequence,  after  the  vessel  struck,  the  captain  and  crew  lost- 
all  control  over  her,  and  she  gradually  drifted  towards  the  shore,  and) 
was  at  last  driven  against  the  wall.  If  the  weather  had  been  moderate, 
and  the  state  of  the  tide  different,  this  might  have  been  prevented ;  but- 
in  the  then  state  of  the  weather  and  tide,  it  was  impossible  to  prevent, 
it.  After  the  ship  struck  the  ground,  some  of  the  crew  escaped  in  a 
boat,  and  the  captain  and  the  rest  of  the  crew  were  rescued  from  the 
cutter  just  before  she  struck  the  wall.  During  the  following  night,  the- 
cutter  remained  on  the  wall,  a  wreck,  and  with  no  one  in  possession  of 
her ;  but  on  the  next  day,  the  defendants'  servants  resumed  possession, 
saved  some  portion  of  her  sails,  stores,  etc.,  and  secured  the  cutter  by 
anchors  to  the  wall,  so  as  to  prevent  her  from  doing  more  damage  thaa 
was  inevitable  as  long  as  she  remained  on  the  wall.  On  the  4th  of 
December,  the  cutter  was  surveyed  by  the  defendants,  and,  being  found 
past  repair,  she  was,  on  the  9th,  sold  by  auction,  and  on  the  13th 
broken  up.  After  the  cutter  was  driven  on  the  wall,  it  was  impossible 
to  get  her  off,  or  to  prevent  further  damage  being  done  every  tide, 
except  by  breaking  her  up.     This  might  have  been  accomplished  by 
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defendants'  servants  by  the  5th  of  December,  but  in  that  event  a  con- 
siderable amount  of  property  would  have  been  lost  whicb  was  in  fact 
saved,  and  the  defendants'  servants  acted  prudently  in  defendants' 
interests  in  the  steps  they  took,  the  interval  between  the  30th  of 
November  and  the  9th  of  December  not  being  longer  than  was  reason- 
ably necessary  for  the  removal  of  the  property  saved.  The  amount  of 
damage  done  to  the  wall,  from  the  5th  to  the  9th,  was  slight,  but  appre- 
ciable ;  for  damage  done  after  the  9th,  the  plaintiffs  did  not  claim. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defend- 
ants were  liable  in  this  action  for  all,  or  any  part,  of  the  damages  done  to 
the  wall.  If  the  court  should  be  of  opinion  in  the  aflBrmative,  the 
verdict  was  to  be  entered  for  the  plaintiffs  for  the  sum  of  £93. 

January  19th,  Sir  G.  Honyman,  Q.  C.  {Biron  with  him),  for  the 
plaintiffs.  — Upon  the  first  count,  the  defendants  are  clearly  liable.  The 
vessel  took  the  ground  through  negligence,  and  all  that  followed,  though 
then  inevitable,  was  as  much  the  consequence  of  negligence  as  the  injury 
done  by  a  runaway  horse  would  be  if  it  was  owing  to  the  carelessness  of 
his  driver  that  he  was  allowed  to  get  beyond  control  in  the  first  instance.* 

Upon  the  second  count  the  plaintiffs  are  also  entitled  to  recover. 
The  plaintiffs  were  still  in  possession  of  the  ship,  as  is  shown  by  their 
subsequent  dealing  with  it:  they  are  therefore  liable  for  the  injury 
which  was  done  by  neglecting  to  remove  it  from  the  wall.^ 

Pollock,  Q.  C.  {Dixon  with  him),  for  the  defendants. — As  to  the 
second  point,  the  facts  found  by  the  case  are  a  conclusive  answer,  both 
upon  the  authorities,  and  with  reference  to  the  terms  of  the  declaration, 
which  alleges  that  they  might,  by  reasonable  care,  have  prevented  the 
vessel  from  doing  further  injury.  It  was  only  the  duty  of  the  defend- 
ants to  use  reasonable  care,  and  it  would  not  have  been  reasonable  to 
break  up  the  ship,  containing  valuable  property ;  but  that,  the  case  finds, 
was  the  only  possible  mode  of  preventing  damage  to  the  wall.^  As  to 
the  first  point,  it  cannot  be  properly  said  that  the  defendants'  negligence 
was  the  proximate  cause  of  the  injury.  There  intervened  between  their 
act  of  negligence  and  the  alleged  consequence  a  series  of  natural  causes 
over  which  they  had  no  control,  and  which  could  not  be  calculated  on,  — 
such  as  the  shifting  of  the  wind,  its  violence,  and  the  force  of  the  tide 
as  dependent  upon  it.'* 

Sir  Q.  Honyman,  Q.  C,  in  reply.  — In  King  v.  Watts,^  and  Brown  v. 

1  Tai-ner  v.  Walker,  I/.  E.  2  Q.  B.  301;  Mat-  MaUett,  5  C.  B.  599;  Puff.  De  Jure,  N.  &  G., 
thews  V.  Discount  Corporation,  L.  E.  i  0.  P.      b.  2,  c.  6,  §  8. 

228.  *  Scott  V.  Shepherd,  2  W.  Black.  892 ;  Livie 

2  White  V.  Crisp,  10  Exch.  312;  s.  c,  23  L.  v.  Janson,  12  East,  648;  lonides  v.  Universal 
J.  (Exch.)  317;  Vivian  v.  Mersey  Docks  and  Marine  Ins.  Co.,  14  0.  B.  (N.  s.)  259;  s.  c,  32  L. 
Harbor  Board,  L.  E.  5  0.  P.  19.  J.  (0.  P.)  170. 

3  King  V.  Watts,  2   Esp.  675 ;  Brown  v.  ^  2  Esp.  675. 
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Vallett,'^  the  ship  was  abandoned;  but  the  defendants  had  no  right  to 
retain  possession  of  their  property,  and  save  it  at  the  expense  of  the 
plaintiffs. 2  As  to  the  negligence,  the  whole  was  one  continuous  train 
of  causation. 3 

Kelly,  C.  B.  —  As  to  the  second  count,  we  are  all  clearly  of  opinion 
that  the  defendants  are  entitled  to  our  judgment.  It  is  impossible  to 
contend  that  there  was  any  negligence  on  the  part  of  the  defendants  in 
not  breaking  up  the  ship,  under  the  circumstances  of  the  case.  It 
appears  that  there  was  valuable  property  on  board,  which  they  could  not 
save  otherwise  than  by  taking  it  out  before  the  ship  was  broken  up. 
The  matter  therefore  resolves  itself  into  the  question,  whether  there  is 
any  duty  to  break  up  and  sacrifice  valuable  property  for  the  purpose  of 
preventing  it  doing  damage  where  it  lies.  It  must  be  assumed,  for  the 
present  purpose,  that  the  ship  was  without  negligence  thrown  into  a 
position  where  it  injured  the  plaintiffs'  wall.  Under  these  circumstances, 
there  was  no  duty  to  do  more  than  use  reasonable  care  and  skill  in 
removing  it.  There  was  no  duty  to  sacrifice  the  vessel  in  the  plaintiffs' 
interests.  As  to  the  other  point,  we  will  consider  our  judgment. 
Martin  and  Pigott,  BB.,  concurred. 

Cur.  adv.  vult. 
May  11th.     The  judgment  of  the  court  (Kellt,  C.  B.,  Martin  and 
PiGOTT,  BB.),  was  delivered  by  — 

Kelly,  C.  B.  — The  question  in  this  case  is,  whether  the  injury  to  the 
plaintiffs'  wall  was  so  caused  by  the  negligence  of  the  defendants  as  to 
make  the  defendants  liable  within  the  rule  of  law  applicable  to  such 
cases.  The  defendants'  vessel,  by  the  negligence  of  the  captain  and 
crew,  grounded  upon  a  shoal,  or  sand-bank,  within  three-quarters  of  a 
mile  of  the  wall  of  the  plaintiffs,  the  immediate  effect  of  which  was 
that  the  vessel  became  unmanageable  and  beyond  the  control  of  the 
crew ;  and  as  at  the  time  a  high  wind  was  blowing,  and  the  tide  flowing 
towards  the  shore,  the  vessel  was  driven  and  carried  with  great  violence 
against  the  wall,  and  so  effected  the  injury  in  question.  The  rule  of 
law  is,  that  negligence,  to  render  the  defendants  liable,  must  be  the  causa 
causans,  or  the  proximate  cause  of  the  injury,  and  not  merely  a  causa 
sine  qua  non.  I  think  that  it  was  so  in  the  present  case.  The  immediate 
effect  of  the  negligence  was  to  put  the  vessel  into  such  a  condition  that 
it  must  necessarily  and  inevitably  be  impelled  in  whatever  direction  the 
wind  and  tide  were  giving  at  the  moment  to  the  sea,  and  this  was 
directly  upon  and  towards  the  plaintiffs'  wall.     The  case,  therefore, 

1  6  C.  B.  599.  EUey,  18  0.  B.  (N.  S.)  722;  s.  u.,  34  L.  J.  (0. 

-  Philpot  ».  Swann, . ..  0.  B.  (N.  s.,  270,  at  P.)  212;  VanderburRli  v.  Truax,    i    Denio, 

p.  281;  s.  c,  30  L.  J.  (0.  P.)  358.  464  (cited  in  2  Smilh's  Ld.  Cas.  (6th  ed.)  499, 

'  Dent  V.  Smith,  L.  E.  4  Q.  B.  414;  Lee  v.  in  the  note  to  Vicars  v.  Wilcocts). 
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Syllabus. 

appears  to  me  to  be  the  same  as  if  the  ship  had  been  lying  at  anchor, 
•with  the  tide  flowing  rapidly  towards  a  rock,  and  the  defendants  had, 
by  some  negligence,  broken  the  chain  and  set  free  the  ship,  in  conse- 
quence of  which  it  had  at  once  and  immediately  been  carried  by  the 
tide  with  great  force  and  violence  against  the  rock,  and  had  become  a 
wreck.  "Would  not  the  wreck  of  the  ship  have  been  caused  by  the 
negligence  which  broke  the  chain?  I  think  that  it  would,  and  that  such 
a  case  and  the  case  before  the  court  are  the  same ;  that  the  negligence 
of  the  crew,  the  servants  of  the  defendants,  was  thus  the  immediate 
cause  of  the  ship  being  driven  against  the  wall  of  the  plaintiffs,  and 
that  the  plaintiffs  are  therefore  entitled  to  recover.  My  brother  Pigott 
concurs  in  this  judgment;  and  my  brot'ier  Martin,  though  entertaining 
some  doubt  upon  the  case,  does  not  dissent. 

Judgment  for  the  plaintiffs. 

The  case  was  afterwards  removed  by  writ  of  error  to  the  Court  of 
Exchequer  Chamber. 

Pollock,  Q.  C.  (Dixon  with  him),  argued  for  the  defendants;  Sir  G. 
Honyman,  Q.  C.  (^Biron  with  him),  for  the  plaintiffs,  was  not  called  on. 

Blackburn,  J.  —  We  are  all  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  should  be  affirmed.  The  damage  caused  is  stated  to  have 
been  the  inevitable  consequence  of  the  ship  striking  the  bank  through 
the  defendants'  negligence.     That  being  so,  they  are  clearly  liable. 

Keating,  Mellor,  Lush,  Brett,  and  Grove,  JJ.,  concurred. 


S 
2.  CONOUKEENCB    OF    UNLAWFUL    ACT    WITH    EXTRAOEDINABT 
AND    UNFOBESEEN    CAUSE. 

Salisbury  v.  Herchenrodee.* 
Supreme  Judicial  Court  of  Massachusetts,  1870- 

Hon.  Eeubbn  a.  Chapman,  Chief  Justice. 
"     Horace  G-kat,  Jr., 
"     John  Wblls, 
"     James  D.  Colt, 
"     Seth  Ames, 
"     Marcus  Morton, 


-  Associate  Justices. 


L  Oeneral  Statement  of  Doctrine. — A.  does  an  act  which  is  prohibited  by  law.  Snbga- 
quently  an  extraordinary  and  unforeseen  cause  intervenes,  which,  combined  with  this 
unlawful  act  of  A.,  results  in  damage  to  B.   A.  is  answerable  to  B.  for  this  damage. 

*  Reported  106  Mass.  158. 
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2.  Illustration— Case  in  Judgment.  — A  sign  hung  over  a  street  in  a  city,  with  due  care 
as  to  its  construction  and  fastenings,  but  in  violation  of  a  city  ordinance,  which  subjected 
its  owner  to  a  penalty  for  placing  and  keeping  it  there,  was  blown  down  by  the  wind  in 
an  extraordinary  gale,  and,  in  its  fall,  a  bolt  which  was  part  of  its  fastenings  struck  and 
broke  a  window  in  a  neighboring  building.  Held,  that  the  owner  of  the  sign  was  liable 
lor  the  injury  to  the  window. 

Tort,  for  injuries  done  to  a  building  owned  and  occupied  by  the 
plaintiffs,  on  the  north  side  of  Avon  Street,  in  Boston.  The  defendant 
was  lessee  and  occupant  of  an  adjoining  building  on  the  same  street, 
and  suspended  what  was  called  a  banner-sign,  bearing  his  name  upon 
the  banner,  across  the  street,  upon  a  wire  rope,  one  end  of  which  was 
fastened  by  an  iron  bolt  to  his  building,  and  the  other  end  in  like 
manner  to  a  building  on  the  south  side  of  the  street.  The  sign  was 
made  of  network,  for  the  purpose  of  diminishing  its  resistance  of  the 
wind,  and  due  care  was  used  in  its  construction  and  fastening.  The 
lowest  part  of  it  was  at  least  twenty  feet  above  the  pavement  of  the 
street,  and  it  did  not  interfere  with  the  ordinary  enjoyment  of  the  neigh- 
boring estates ;  but  it  was  hung  there  in  violation  of  an  ordinance  of 
the  city  of  Boston,  which  rendered  the  defendant  liable  to  a  penalty  for 
each  day  during  which  it  remained  suspended.  On  September  8,  1869, 
in  what  was  commonly  known  as  the  "great  gale  "  of  that  year,  which 
was  a  gale  of  extraordinary  violence,  the  wind  blew  the  sign  away, 
and  the  movement  of  the  sign,  which  remained  attached  to  the  rope, 
jerked  the  iron  bolt  out  of  the  building  on  the  south  side  of  the  street, 
and  hurled  it  across  the  street,  and  through  the  glass  of  a  window  in 
the  plaintiffs'  building,  thus  doing  the  injuries  for  which  they  sought  to 
recover.  The  plaintiffs'  window  was  properly  constructed,  and  they 
were  in  no  way  chargeable  with  negligence. 

The  parties  stated  the  foregoing  case  for  the  judgment  of  the  Supe- 
rior Court,  which  ordered  judgment  for  the  defendant,  and  the  plain- 
tiffs appealed. 

J.  P.  Treadivell,  for  the  plaintiffs;  E.  Stone,  Jr.,  for  the  de- 
fendant. 

Chapman,  C.  J.  —  If  the  defendant's  sign  had  been  rightly  placed 
where  it  was,  the  question  would  be  presented,  whether  he  had  used 
reasonable  care  in  securing  it.  If  he  had  done  so,  the  injury  would 
have  been  caused  without  his  fault,  by  the  extraordinary  and 
unusual  gale  of  wind  which  hurled  it  across  the  street  and  against 
the  plaintiffs'  window.  The  party  injured  has  no  remedy  for  an 
injury  of  this  character,  because  it  was  produced  by  the  vis  major. 
For  example:    a  chimney  or  roof,  properly  constructed  and   secured 
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with  reasonable  care,  may  be  blown  off  by  an  extraordinary 
gale,  and  injure  a  neighboring  building,  but  this  is  no  ground  of 
action. 

But  the  defendant's  sign  was  suspended  over  the  street  in  violation  of 
a  public  ordinance  of  the  city  of  Boston,  by  which  he  was  subject  to  a 
penalty.  1  He  placed  and  kept  it  there  illegally,  and  this  illegal  act  of 
his  has  contributed  to  the  plaintiffs'  injury.  The  gale  would  not  of  itself 
have  caused  the  injury,  if  the  defendant  had  not  wrongfully  placed  this 
substance  in  its  way. 

It  is  contended  that  the  act  of  the  defendant  was  a  remote,  and 
not  a  proximate,  cause  of  the  injury;  but  it  cannot  be  regarded  as  less 
proximate  than  if  the  defendant  had  placed  the  sign  there  while  the 
gale  was  blowing,  for  he  kept  it  there  till  it  was  blown  away.  In  this 
respect  it  is  like  the  case  of  Dickinson  v.  JBoyle.^  The  defendant  had 
wrongfully  placed  a  dam  across  a  stream  on  the  plaintiff's  land,  and 
allowed  it  to  remain  there ;  and  a  freshet  came  and  swept  it  away,  and 
the  defendant  was  held  liable  for  the  consequential  damage.  It  is  also, 
in  this  respect,  like  the  placing  of  a  spout,  by  means  of  which  the  rain 
that  subsequently  falls  is  carried  upon  the  plaintiff's  land.  The  act  of 
placing  the  spout  does  not  alone  cause  the  injury:  the  action  of  the 
water  must  intervene,  and  this  may  be  a  considerable  time  afterwards ; 
yet  the  placing  of  the  spout  is  regarded  as  the  proximate  cause.  So, 
the  force  of  gravitation  brings  down  a  heavy  substance ;  yet  a  person 
who  carelessly  places  a  heavy  substance  where  this  force  will  bring  it 
upon  another's  head,  does  the  act  which  proximately  causes  the  injury 
produced  by  it.  The  fact  that  a  natural  cause  contributes  to  produce 
an  injury  which  could  not  have  happened  without  the  unlawful  act  of 
the  defendant,  does  not  make  the  act  so  remote  as  to  excuse  him. 
The  case  of  Dickinson  v.  Boyle  rests  upon  this  principle.  See  also 
Woodward  v.  Aborn,'^  where  the  defendant  wrongfully  placed  a  delete- 
rious substance  near  the  plaintiff's  well,  and  an  extraordinary  freshet 
caused  it  to  spoil  the  water ;  also  Barnard  v.  Poor,*  where  the  plain- 
tiff's property  was  consumed  by  a  fire  carelessly  set  by  the  defendant 
on  an  adjoining  lot;  eXso Pittsburgh  City  v.  Qrier,^  Scott  v.  Hunter,^  and 
Polack  v.  PiocheJ 

Judgment  for  the  plaintiffs  afflrmed. 

1  Laws  &  Ord.  Boston  (ei  1863),  742.  '  22  Pa.  St.  64. 

s  17  Rok.  78.  "  46  Pa.  St.  192. 

8  36  Me.  271.  '  35  Oal.  416, 423. 
*  21  Pick.  378. 
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8.  concurrent  negligence  op  two  persons  injuring  a  third. 

Burrows  v.  The  March  Gas  and  Coke  Company.* 

English  Court  of  Exchequer,  1870,  and  Exchequer  Chamber,  1872. 

Through  the  negligence  of  a  gas  company,  a  leakage  of  gas  occurs  in  the  cellar  of  A.,  a  con- 
sumer.   At  the  request  of  A.,  B.,  a  gas-fltter,  sends  his  servant  to  examine  and  repair 
:      the  leak.    Through  the  negligence  of  B.'s  servant,  the  gas  which  has  thus  escaped  In 
A.'s  cellar  explodes,  doing  damage  to  A.    The  gas  company  must  answer  to  A.  for  this 
damage. 

Declaration  :  That  the  defendants  were  a  company  making  and  selling 
gas  for  reward,  and  that  it  was  agreed  between  the  plaintiff  and  the 
defendants  that  the  defendants  should  provide,  and  well  and  sufficiently 
lay,  a  proper  and  sufficient  communication,  and  proper  and  sufficient 
service-pipes,  from  the  mains  of  the  defendants  to  a  certain  gas-meter 
within  the  premises  of  the  plaintiff,  for  the  purpose  of  furnishing  the 
plaintiff  with  a  supply  of  gas ;  yet  the  defendants  did  not  provide  and 
properly  lay  a  proper  and  sufficient  communication,  and  proper  and 
sufficient  service-pipes,  for  the  purpose  aforesaid,  but  so  negligently  and 
improperly  conducted  themselves  in  and  in  relation  to  the  providing  and 
laying  a  communication  and  service-pipes  for  the  purpose  aforesaid, 
that  the  pipes  provided  and  used  by  the  defendants  for  that  purpose 
were  not  proper  and  sufficient,  and  the  same  were  not  well  and  suffi- 
ciently laid  by  the  defendants,  and  by  reason  thereof,  after  gas  had 
been  laid  on  through  the  same  by  the  defendants,  for  the  purpose  of 
supplying  the  plaintiff  therewith,  to  be  used  on  the  said  premises  as 
aforesaid,  large  quantities  of  the  said  gas  leaked  and  escaped  from  the 
said  communication  and  pipes,  and  caught  fire  and  exploded,  and 
damaged  the  plaintiff's  shop  and  premises. 

Pleas:  1.  That  it  was  not  agreed  as  alleged;  2.  Not  guilty.  Issue 
thereon. 

The  cause  was  tried  before  Cockbuen,  C.  J.,  at  the  Cambridgeshire 
Summer  Assizes,  1869,  when  it  appeared  that  the  plaintiff  is  the  occu- 
pier of  a  linen-draper's  shop  in  the  town  of  March,  and  the  defendants 
are  a  gas  company  carrying  on  business  in  the  same  place.  In  May, 
1869,  the  plaintiff,  being  desirous  of  making  some  alterations  in  his 
premises,  and  in  the  mode  in  which  gas  was  supplied  to  him,  ordered 
from  the  defendants  a  new  meter,  which  was  placed  under  a  staircase 
at  the  back  of  the  shop.     The  plaintiff,  after  the  meter  had  been  fixed, 

*  Reported  in  the  Court  of  Exchequer,  L.  E.  5  Ezch.  67;  in  the  Exchequer  Chamber,  L.  E. 
7  Exch.  96. 
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requested  a  gas-fitter,  named  Bates,  who  was  at  work  on  the  internal 
gas-fittings  of  the  premises,  to  tell  the  defendants  to  supply  a  fresh 
service-pipe  from  the  main  to  the  meter.  This  they  accordingly  did  on 
the  10th  of  May,  and,  the  same  evening,  turned  on  the  gas,  earlier  than 
the  usual  hour,  with  a  view  of  having  the  suflSciency  of  the  pipe  tested. 
They  had  not,  however,  previously  communicated  to  Bates  the  fact  of 
the  gas  being  turned  on,  nor. was  there  any  one  in  their  employment  on 
the  spot  to  conduct  the  testing  operation.  The  pipe  was,  in  truth, 
defective,  having  a  hole  in  it ;  and  the  result  was,  that  immediately  after 
the  gas  was  turned  on,  it  began  to  escape  in  large  quantities  into  the 
plaintiff's  shop.  One  Sharratt,  a  servant  of  Bates,  the  gas-fitter, 
happened  to  be  at  work  in  an  upper  room ;  and  on  being  informed  that 
there  was  an  escape  of  gas  below,  went  down  with  a  lighted  candle  in 
his  hand  to  try  and  discover  where  the  fault  in  the  apparatus  was,  and 
whether  it  was  in  the  fittings  supplied  by  his  master.  Immediately  on 
his  entering  the  shop,  an  explosion  ensued,  of  great  violence,  causing 
the  damage  to  the  plaintiff's  premises  and  stock  for  which  this  action 
was  brought.  The  jury  found,  in  answer  to  the  questions  left  them  by 
the  learned  judge,  first,  "that  the  escape  of  gas  was  occasioned  by  a 
defect  in  the  pipe,  and  that  that  defect  existed  in  the  pipe  when  sup- 
plied;" and,  secondly,  "that  there  was  negligence  on  the  part  of 
Sharratt  in  using  a  lighted  candle."  They  further  expressed  an  opinion, 
which,  however,  the  learned  judge  considered  to  be  ultra  vires,  that  the 
defendants  ought  to  have  sent  their  foreman  to  inspect  the  pipe  after  it 
had  been  laid  down.  A  verdict  was  thereupon  entered  for  the  plaintiff 
for  £404,  the  amount  of  damage  sustained,  with  leave  to  move  to  enter 
a  verdict  for  the  defendants,  or  to  reduce  the  damages  to  a  nominal 
sum. 

A  rule  was  obtained  accordingly,  in  Michaelmas  Term,  1869,  on  the 
ground  that,  upon  the  evidence,  the  verdict  ought  to  have  been  entered 
for  the  defendants ;  or  that,  if  not,  the  damages  ought  to  be  reduced  to 
a  nominal  amount,  on  the  ground  that  the  injuries  sued  for  resulted 
from  the  negligence  of  Sharratt,  and  not  from  the  defendants'  breach  of 
contract. 

January  15th  and  18th.  Keane,  Q.  C,  and  Merewether,  showed 
cause.  —  The  negligence  of  Sharratt,  a  servant,  not  of  the  plaintiff,  but 
of  Bates,  another  tradesman,  who  happened  to  be  employed  at  the  same 
time  with  the  defendants  on  the  premises,  cannot  affect  the  defendants' 
liability  for  their  negligence  in  supplying  a  defective  pipe.  Or,  assum- 
ing the  question  is  one  of  contract,  they  are  liable  to  pay  substantial 
damages  for  the  breach  of  which  they  were   guilty.     Sharratt  was  a 
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stranger  to  both  parties,  and  his  conduct  does  not  affect  the  legal  rights 
or  duties  of  either. 

O'Malley,  Q.  C,  and  Graham,  in  support  of  the  rule.  —  The  eflfl- 
cient  cause  of  the  accident  was  Sharratt's  negligence,  and  he  and  his 
employer  would  no  doubt  be  responsible.  But  the  defendants'  con- 
duct is  too  remote  a  cause  to  subject  them  to  liability ;  ^  at  aU  events, 
the  verdict  ought  to  be  for  nominal  damages  only. 

Kelly,  C.  B.  — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  action  has  been  said  to  be  one  of  contract ;  but  in  point  of  fact 
the  statement  of  the  contract  in  the  declaration  seems  to  me  to  be  made 
by  way  of  inducement  only,  and  the  substantial  complaint  is  rather  of 
a  tort  than  of  a  breach  of  contract.  The  contract  was,  that  the  defend- 
ants should  supply  the  plaintiff  with  a  gas-pipe  from  the  main  to  a  meter 
under  the  plaintiff 's  staircase,  and  the  mischief  for  which  damages  are 
sought  to  be  recovered  arose  thus :  The  pipe,  having  been  laid  down, 
required  testing,  and  in  order  to  test  it,  gas  was  laid  on  and  the  pipe 
was  filled.  This  was  done  without  any  notice  to  Bates,  the  gas-fitter. 
The  defendants  sent  no  one  to  test  the  pipe ;  but  on  the  night  of  the 
accident,  one  Sharratt,  the  servant  of  Bates,  was  told  there  was  an 
escape  of  gas.  On  hearing  this,  he  went,  not  for  the  purpose  of  testing 
the  defendants'  pipe,  but  of  examining  Bates's  work,  and  of  attempt- 
ing to  discover  the  cause  of  the  escape,  into  the  plaintiff 's  shop  with  a 
lighted  candle,  and  an  explosion  ensued,  doing  the  damage  for  which 
the  plaintiff  now  seeks  to  render  the  defendants  liable.  Now,  it  is 
clear  that  the  injury  was  not  caused  entirely  by  the  mere  act  of  the 
defendants  in  furnishing  an  insufficient  pipe.  But  the  gas  having 
escaped  by  reason  of  that  insufficiency,  was  exploded  in  consequence 
of  the  lighted  candle  being  brought  in  contact  with  it ;  and  thus  from 
the  two  causes  conjointly  —  the  defect  in  the  defendants'  pipe,  and  the 
imprudence  of  Sharratt  in  introducing  a  lighted  candle  into  the  shop  — 
the  accident  happened.  Under  these  circumstances,  if  Sharratt  had 
been  a  servant  of  the  plaintiff  there  would  have  been  contributory  neg- 
ligence. Here,  however,  he  was  the  servant  of  Bates,  the  gas-fitter ; 
and  unless  Bates  is,  for  this  purpose,  identical  with  the  plaintiff,  this  is 
not  a  ease  in  which  the  plaintiff  contributed  to  the  accident,  for  the 
owner  of  premises  cannot  be  held  liable  for  the  negligence  of  indepen- 
dent tradesmen.  Neither  can  he  be  disentitled  to  recover  because  their 
joint  negligence  concurs  to  cause  an  injury ;  otherwise,  if  a  number  of 
independent    tradesmen   were   employed   on   his   premises,  in  various 

1  Ward  V.  Weeks,  7  Bing.  211;  Holden  v.  LiTerpool  New  Gas  Co.,  3  C.  6.  1;  'Wilsoii  v, 
Newport  Dock  Co.,  L.  E.  1  Exeh.  177. 
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•capacities  and  for  different  purposes,  the  result  might  be  that  he  would 
find  himself  without  a  remedy  against  any  for  an  injury  arising  from 
separate  acts  of  negligence  by  each.  Suppose,  for  instance,  carpenters 
and  bricklayers  happened  to  be  employed  at  the  same  time,  —  as  in 
this  case  Bates,  the  gas-fitter,  and  the  defendants,  the  gas-suppliers, 
■were  employed,  —  and  damage  arose  from  the  negligence  of  both.  The 
•carpenters  might  shift  the  responsibility  on  to  the  bricklayers,  or  the 
bricklaj'ers  on  to  the  carpenters,  and  thus  the  person  damnified  might 
"be  left  without  a  remedy.  But  such  is  not  the  law.  If  a  man  sustain 
an  injury  from  the  separate  negligence  of  two  persons  employed  on  his 
premises  to  do  two  separate  things, — as  in  this  case  the  plaintiff  has 
sustained  an  injury  from  the  negligence  of  the  gas-fitter's  servant  on 
the  one  hand,  and  of  the  gas  company  on  the  other, — he  can,  in  my 
■opinion,  maintain  an  action  against  both  or  either  of  the  wrong-doers. 
Here  he  has  thought  fit  to  sue  the  company,  and,  on  the  facts  proved, 
their  negligence  is  complete.  They  laid  down  an  unfit  and  improper 
pipe ;  they  turned  on  the  gas  without  notice  to  the  gas-fitter  of  their 
intention ;  they  took  no  precaution,  by  proper  testing  or  otherwise,  to 
prevent  the  gas  escaping.  Sharratt  did  not  go  to  test  their  work,  but 
that  of  Bates.  He  was  an  entire  stranger  to  the  defendants,  as  he  was 
to  the  plaintiff  also.  The  negligence  on  their  part,  therefore,  seems  to 
me  complete.  The  jury  found  that  the  escape  of  gas  came  from  a 
■defect  in  the  pipe  supplied  by  the  defendants,  and  that  that  defect  was 
there  when  the  pipe  was  suppUed.  They  further  found,  though  not 
directly  in  answer  to  any  question  put  to  them,  that  the  defendants 
ought  to  have  caused  the  pipe  to  be  tested  by  some  competent  person. 
The  negligence  on  their  part,  accordingly,  is  clearly  established ;  and 
the  concurrent  act  of  negligence  on  the  part  of  Sharratt,  who  was  a 
stranger  alike  to  the  plaintiff  and  the  defendants,  cannot  exonerate 
them.  I  think,  therefore,  that  the  verdict  found  at  the  trial  was  right, 
and  ought  to  be  sustained. 

Mabtin,  B.  —  I  am  of  the  same  opinion.  The  rule  was  moved  for  on 
two  grounds:  first,  that  there  was  no  evidence  for  the  jury  on  which 
they  could  find  for  the  plaintiffs ;  and,  secondly,  that  the  damages  were 
excessive ;  but  on  neither  do  1  think  that  it  ought  to  be  made  absolute. 
Now,  the  facts  of  the  case,  on  which,  without  any  regard  to  the  form  of 
action,  I  base  my  judgment,  are  these:  The  plaintiff  wanted  gas  in  his 
shop,  and  he  went  to  Bates,  a  gas-fitter,  to  get  it  laid  on,  desiring  him 
to  communicate  with  the  defendants  for  that  purpose.  Bates  did  so, 
and  the  defendants  contracted  to  supply  pipes  from  the  main  to  a  meter 
inside  the  plaintiff 's  shop,  beneath  the  staircase.     Bates  was  to  fit  the 
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interior  pipes ;  the  defendants  were  to  supply  them,  and  also  to  supply 
the  inside  meter.  Such,  in  substance,  is  the  contract  as  stated  in  the 
declaration,  which  seems  to  me  to  be  rather  in  contract  than  in  tort. 
Then  the  defendants  supplied  a  pipe  with  a  hole  in  it ;  the  gas  escaped, 
and  Bates's  servant  going  near  it  with  a  light,  an  explosion  ensued,  and 
the  damage  was  done.  But,  although  it  would  not  have  been  done 
except  for  the  act  of  Bates's  servant,  there  is  none  the  less  a  clear 
breach  of  contract  on  the  part  of  the  defendants,  for  which,  I  think, 
they  are  liable.  There  is,  therefore,  no  ground  for  entering  a  nonsuit. 
Secondly,  I  am  of  opinion  that  the  damages  are  not  excessive.  Evert 
if  Sharratt  had  been  a  servant  of  the  plaintiff,  his  negligence  would 
not  have  exonerated  the  defendants  from  substantial  liability  for  their 
breach  of  contract.  It  is  not  because  a  man's  servant  is  guilty  of 
negligence  that  another  person,  who  has  contracted  to  do  a  particular 
thing  and  has  not  done  it,  is  to  be  exonerated  from  the  consequences 
of  a  breach.  Far  less  is  he  to  be  exonerated  by  the  act  of  a  stranger, 
as  I  think  Sharratt  was.  There  is,  therefore,  no  case  of  contributory 
negligence  here,  even  supposing  the  real  cause  of  action  to  be,  not,  as 
I  conceive,  for  a  breach  of  contract,  but  for  a  breach  of  duty.  For 
these  reasons,  I  am  of  opinion  that,  whether  the  defendants  have  com- 
mitted a  breach  of  contract  or  been  guiltj'  of  a  breach  of  duty,  they 
are  liable  to  pay  substantial  damages,  and  the  rule  should  be  discharged. 
Channell,  B. — I  am  also  of  opinion  that  this  rule  should  be  dis- 
charged. I  agree  in  the  view  of  the  facts  which  has  been  presented  by 
the  Lord  Chief  Baeon  and  my  brother  Maetin.  "With  regard  to  the 
discussion  as  to  the  form  of  action,  I  attach  no  importance  to  it  for  the 
purposes  of  this  rule.  Whether  the  defendants  are  to  be  considered 
liable  for  a  breach  of  contract  or  duty,  seems  to  me,  for  the  present 
purpose,  not  to  be  material.  Their  contract,  I  may  observe,  however, 
does  not  appear  t©  have  been  one  which  imposed  on  them  the  necessity 
of  supplying  absolutely  perfect  and  gas-tight  pipes  in  the  first  instance. 
It  would  not  be  reasonable  to  expect  that  there  should  be  no  leakage 
whatever  from  them,  either  at  the  joints  or  elsewhere,  when  first  laid 
down.  I  think  the  real  obligation  of  the  defendants  was  to  have  the 
pipes  laid  down  so  as  to  be  perfect  after  a  proper  test.  But  this  inter- 
pretation does  not  relieve  them  from  liability,  for  the  pipes  were  left  in 
an  imperfect  condition.  They  were  not  tested  at  all  by  the  defendants ; 
or,  supposing  ShaiTatt  to  have  been  testing  them  on  the  defendants' 
behalf  when  the  explosion  took  place,  —  a  supposition  not  borne  out  by 
the  evidence,  —  there  would  still  be  a  breach  of  duty  in  the  defendants, 
for  which  they  ought  to  be  held  responsible;  for,  in  that  case,  his  act 
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in  using  a  lighted  candle,  under  the  circumstances,  would  be  an  act  of 
negligence  for  which  they  would  be  liable  to  answer. 

PiGOTT,  B.  —  I  am  of  the  same  opinion.  I  think,  irrespective  of  any 
question  as  to  the  form  of  action,  that  the  plaintiff  is  entitled  to  recover. 
The  jury  have  found,  in  effect,  that  the  defendants  were  guilty  of  negli- 
gence, and  that  the  mischief  complained  of  resulted  from  such  negli- 
gence ;  and  although,  if  the  question  were  to  be  simply  regarded  as  one 
of  contract,  the  consideration  whether  the  defendants'  conduct  was  the 
proximate  or  remote  cause  of  the  accident  might  arise,  still,  regarding 
the  question  as  one  of  negligence,  the  mere  fact  of  another  cause  having 
cooperated  with  the  main  cause  does  not  make  the  main  cause  remote, 
though  it  may  give  rise,  in  this  particular  case,  to  the  question,  whether 
the  doctrine  of  contributory  negligence  applies.  Now  here  the  escape 
of  the  gas  and  its  ignition  was  the  proximate  cause  of  the  injury,  but 
the  defective  condition  of  the  pipe  was  the  main  or  efficient  cause ;  and 
for  that  defect  the  defendants  are  responsible,  unless  the  plaintiff  him- 
self contributed  to  the  explosion.  That  brings  us  to  the  real  question, 
which  is,  whether  the  plaintiff  was  in  any  way  to  be  considered  as  iden- 
tical with  Sharratt.  I  think  he  was  not.  Bates  and  the  company  were 
in  the  position  of  two  independent  tradesmen  employed  to  do  certain 
work  in  the  plaintiff 's  house  conjointly,  and  the  plaintiff  was  not  respon- 
sible for  the  negligent  conduct  of  the  servants  of  either.  Both  were 
guilty  of  negligence ;  and  he  could,  in  my  judgment,  recover  against 
both,  or  either.  In  another  aspect  of  the  case,  indeed,  the  defendant- 
might  be  said  to  have  turned  on  the  gas  with  an  intention  and  expecta- 
tion that  Bates  would  test  the  pipes ;  and  then  there  can  be  no  doubt 
they  would  be  liable  for  Sharratt' s  act.  He  would  then  have  been,  in 
fact,  their  own  servant.  In  whatever  way  this  case  is  regarded,  there- 
fore, I  think  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 

The  case  was  afterwards  appealed  to  the  Court  of  Exchequer 
Chamber.' 

O'Malley,  Q.  C.  (TFl  Graham  with  him),  for  the  defendants,  con- 
tended, first,  that  the  negligence  of  Sharratt,  the  gas-fitter's  servant, 
deprived  the  plaintiff  of  his  right  to  recover.  Sharratt  was  not  actually 
in  the  plaintiff's  service,  but  he  was  in  a  position  equivalent  to  service, 
and  his  conduct  amounted  to  contributory  negligence  in  the  plaintiff ; 
and,  secondly,  that  the  verdict  should,  at  any  rate,  be  for  nominal  dam- 
ages only. 

'  L.  E.  7  Exch.  98. 
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[He  cited,  in  addition  to  the  cases  referred  to  below,  Harrison  v. 
Cheat  Northern  Railway  Company,^  and  Thorogood  v.  Bryan.^'\ 

Holker,  Q.  C.  (^Merewether  with  him),  for  the  plaintiff,  was  not  called 
on. 

CocKBUBN,  C.  J. — We  are  all  of  opinion  that  the  judgment  should  be 
affirmed.  The  action  is  not  for  negligence,  in  its  ordinary  sense,  but  for 
the  breach  of  a  contract  whereby  the  defendants  promised  to  supply  the 
plaintiff  with  a  proper  and  sufficient  service-pipe  from  their  mains  to  a 
gas-meter  within  his  premises;  and  the  question  is,  whether  there  has 
been  a  breach  of  this  contract.  There  can  be  no  doubt  that  there  has 
been  a  breach.  The  contract  was,  not  to  supply  a  pipe  which  might 
perhaps  be  defective  until  it  was  tested,  but  to  supply  a  pipe  reasonably 
sufficient  for  the  purpose  for  which  it  was  to  be  used.  The  defendants 
failed  to  do  so.  The  pipe  they  supplied  was  defective,  and  the  conse- 
quence —  the  natural  and  necessary  consequence  —  was,  that  the  gas 
escaped ;  and  having  so  escaped,  a  further  natural  consequence  was, 
that  an  accident  might  be  expected  to  result.  Now,  what  can  the 
defendants  allege  in  defence?  As  I  understand  their  contention,  it  is, 
that  because  the  explosion  which  actually  happened  was  immediately 
caused  by  the  gas-fitter,  employed  by  the  plaintiff  to  test  the  pipe,  negli- 
gently using  a  lighted  candle  whilst  he  was  trying  to  discover  whether 
the  pipe  was  faulty  or  not,  they  are  exonerated.  It  is  true,  indeed,  the 
jury  found  this  man  guilty  of  negligence ;  but  his  negligence  was  not 
the  plaintiff's.  Neither  he  nor  Bates,  his  master,  were  in  the  plaintiff's 
employment,  but  were  independent  tradesmen.  But  where  a  person 
employs  one  man  to  furnish  materials,  and  another  to  do  work  with 
these  materials,  I  cannot  think,  that,  because  the  second  man  is  guilty 
of  negligence,  the  first  is  not  to  be  liable  if  the  materials  supplied  by 
him  were  not  according  to  contract.  But  that  is  what  the  defendants 
must  contend  for  in  this  case.  They  appear  to  me  to  be  liable  upon 
another  ground.  They  ought  to  have  taken  care,  before  laj'ing  gas  on, 
that  the  apparatus  of  which  this  pipe  was  a  part  was  safe  and  sufficient. 
They  have  thus  been  guilty  of  a  double  default,  — first,  in  supplying  a 
defective  pipe ;  and,  secondly,  in  sending  gas  through  it  in  quantities 
calculated  to  produce  the  catastrophe  which  occurred.  The  escape  of 
gas  was  the  direct  consequence  of  their  breach  of  contract,  and  was 
necessarily  dangerous.  The  action  is  therefore  maintainable,  and  the 
plaintiff  is  entitled  to  recover  substantial  damages. 

WiLLEs,  Blackbukn,  Melloe,  Beett,  and  Geove,  JJ.,  concurred. 

>  8  Hurl.  &  Colt.  231;  33  L.  J.  (Exch.)  266.  a  8  0.  B.  115. 
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Welch  v.  Wesson.* 

Supreme  Judicial  Court  of  Massachusetts,  1856. 

Hon.  Lbmubl  Shatv,  Chief  Justice. 
"    Charles  A.  Dkwby, 
"    Theron  Mbtcalf, 
"    Georgb  T.  Bigelow, 
"    Benjamin  F.  Thomas, 
"    Pliny  Mbbrick, 


■  Associaie  Justices. 


1.  Oeneral  Rule.— A.  inflicts  an  injury  npon  B.    A.  must  pay  damages  to  B.,  although  B. 

was  engaged  at  the  time  in  violating  the  law,  provided  such  violation  of  law  does  not 
concur  in  producing  the  injury. 

2.  niustratiou — Case  in  Jadgment.  —  One  ot  two  persons  engaged  in  trotting  their 

horses  against  each  other  may  maintain  an  action  against  the  other  for  wilfully  run- 
ning him  down,  although  they  were  trotting  for  money,  contrary  to  law. 

Action  of  tort  for  running  down  the  plaintiff  wliile  driving  on  the 
highway,  and  breaking  his  sleigh.  Trial  in  the  Court  of  Common  Pleas, 
before  Mellek,  C.  J.,  who  signed  a  bill  of  exceptions,  the  substance  of 
which  is  stated  in  the  opinion. 

G.  F.  Terry,  for  the  plaintiff ;   C.  B.  Pratt,  for  the  defendant. 

Merkiok,  J.  —  It  appears  from  the  bill  of  exceptions  to  have  been 
fully  proved  upon  the  trial,  that  the  defendant  wilfully  ran  down  the 
plaintiff,  and  broke  his  sleigh,  as  is  alleged  in  the  declaration.  No  jus- 
tification or  legal  excuse  of  this  act  was  asserted,  or  attempted  to  be 
shown,  by  the  defendant ;  but  he  was  permitted,  against  the  plaintiff 's 
objection,  to  introduce  evidence  tending  to  prove  that  it  was  done  while 
the  parties  were  trotting  horses,  in  competition  with  each  other,  for  a 
purse  of  money,  the  ownership  of  which  was  to  be  determined  by  the 
issue  of  the  race.  And  it  was  ruled  by  the  presiding  judge,  that,  if  this 
fact  was  established,  no  action  could  be  maintained  by  the  plaintiff  to 
recover  compensation  for  the  damages  he  had  sustained,  even  though 
the  injury  complained  of  was  wilfully  inflicted.  Under  such  instruc- 
tions, the  jury  returned  a  verdict  for  the  defendant. 

We  presume  it  maybe  assumed  as  an  undisputed  principle  of  law,  that 
no  action  will  lie  to  recover  a  demand,  or  a  supposed  claim  for  damages, 
if,  to  establish  it,  the  plaintiff  requires  aid  from  an  illegal  transaction, 
or  is  under  the  necessity  of  showing,  and  depending  in  any  degree  upon, 

*  Reported  6  Gray,  505. 
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an  illegal  agreement  to  which  he  himself  had  been  a  party,  i  But  this 
principle  will  not  sustain  the  ruling  of  the  court,  which  went  far  beyond 
it,  and  laid  down  a  much  broader  and  more  comprehensive  doctrine. 
Taken  without  qualification,  and  just  as  they  were  given  to  the  jury,  the 
instructions  import,  that  if  two  persons  are  engaged  in  the  same  unlaw- 
ful enterprise,  each  of  them,  during  the  continuance  of  such  engage- 
ment, is  irresponsible  for  wilful  injuries  done  to  the  property  of  the 
other.  No  such  proposition  as  this  can  be  true.  He  who  violates  the 
law  must  suffer  its  penalties ;  but  yet,  in  all  other  respects,  he  is  under 
its  protection,  and  entitled  to  the  benefit  of  its  remedies. 

But  in  this  case  the  plaintiff  had  no  occasion  to  show,  in  order  to 
maintain  his  action,  that  he  was  engaged,  at  the  time  his  property  was 
injured,  in  any  unlawful  pursuit,  or  that  he  had  previously  made  any 
illegal  contract.     It  is  true  that,  when  he  suffered  the  injury,  he  was 
acting  in  violation  of  the  law ;  for  all  horse-trotting  upon  wagers  for 
money  is  expressly  declared  by  statute  to  be  a  misdemeanor,  punish- 
able  by  fine   and  imprisonment. ^    But  neither  the  contract  nor   the 
race  had,  as   far   as   appears  from   the   facts   reported  in   the  bill  of 
exceptions,  or   from   the   intimations  of   the  court  in  its  ruling,  any 
thing  to  do  with  the  trespass  committed  upon  the  property  of  the  plain- 
tiff.    That  he  had  no  occasion  to  show  into  what  stipulations  the  parties 
had  entered,  or  what  were  the  rules  or  regulations  by  which  they  were 
to  be  governed  in  the  race,  or  whether  they  were  in  fact  engaged  in  any 
such  business  at  all,  is  apparent  from  the  course  of  the  proceedings  at 
the  trial.     The   plaintiff  introduced   evidence   tending  to   prove    the 
wrongful  acts  complained  of  in  the  writ,  and  the  damage  done  to  his 
property,  and  there  rested  his  case.     If  nothing  more  had  been  shown, 
he  would  clearly  have  been  entitled  to  recover.     He  had  not  attempted 
to  derive  assistance  either  from  an  illegal  contract  or  an  illegal  transac- 
tion.    It  was  the  defendant,  and  not  the  plaintiff,  who  had  occasion  to 
invoke  assistance  from  proof  of  the  illegal  agreement  and  conduct  in 
which  both  parties  had  equally  participated.     From  such  sources  neither 
of  the  parties  should  have  been  permitted  to  derive  a  benefit.     The 
plaintiff  sought  nothing  of  this  kind,  and  the  mutual  misconduct  of  the 
parties  in  one  particular  cannot  exempt  the  defendant  from  his  obliga- 
tion to  respond  for  the  injurious  consequences  of  his  own  illegal  misbe- 
havior in  another. 

Exceptions  sustained. 

I  Gregff  V.  Wyman,  4  Cush.  332;  Wood-       Clark,   19   Conn.  421;   Simpson  v.  BI039,  7 
man  v.  Hubbard,  25   N.  H.   67;   Phalen  v.       Taun.24fi. 

.2  Stat.  1846,  chap.  200. 
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5.  preventing  extinguishment  op  fires. 

Metallic  Compression  Casting  Company  v.  Fitchburg  Eail- 

EOAD  Company.* 

Supreme  Judicial  Court  of  Massachusetts,  1872. 

Hon.  KKTrBBir  A.  Chapmajt,  Chief  Justice. 
'    "    HoRACB  Gray,  Jr., ' 

"    John  Wells, 

"    James  D.  Colt, 

"    Seth  Ames, 

"    Marcus  Morton, 


•  Associate  Justices^ 


A  fire  breaks  ont  in  the  building  of  A.  In  order  to  get  water  to  it,  the  firemen  are  obliged  to 
lay  their  hose  across  a  railway  track.  A  train  comes  along  and  cuts  the  hose  in  two, 
although  the  servants  of  the  railway  company  in  charge  of  the  train  have  notice  that 
the  hose  is  there,  and  have  time  to  stop  the  train  until  it  can  be  uncoupled  and 
removed  from  the  track.  By  reason  of  the  hose  being  thus  cut,  the  building  is  con- 
sumed. If  the  hose  had  not  been  cut,  the  Are  would  probably  have  been  extinguished. 
The  cutting  of  the  hose  is  held  to  be  a  proximate  cause  of  the  destruction  of  A.'s  build- 
ing, and  the  railway  company  must  pay  damages  to  A. 

Tort  against  a  railroad  company  for  damages.  The  case  was  reported 
to  this  court  for  an  opinion.     The  opinion  states  the  case. 

B.  H.  Dana,  Jr. ,  for  the  plaintiffs ;  T.  H.  Sweetser  and  N.  St.  John 
•Green  (  W.  S.  Stearns  with  them),  for  the  defendants. 

Chapman,  C.  J.  — The  case  is  reserved  upon  the  evidence  offered  by 
the  plaintiffs.  That  evidence  would  authorize  the  jury  to  find  substan- 
tially as  follows :  — 

On  the  24th  of  January,  1870,  a  little  before  midnight,  the  plaintiffs' 
manufacturing  establishment  was  discovered  to  be  on  fire.  The  build- 
ings were  situated  in  Somerville,  about  fifty  feet  south  of  the  track  of 
the  Fitchburg  Railroad.  Two  fire-engines  were  soon  brought  upon  the 
ground,  belonging  to  the  Somerville  fire-department,  and  one  from 
•Cambridge.  Not  being  able  to  procure  a  supply  of  water  otherwise, 
they  laid  the  hose  across  the  track,  under  the  direction  of  the  chief 
engineer  of  the  Cambridge  fire-department,  and  obtained  a  supply  from 
a  hydrant  on  the  north  side  of  the  track.  The  water  was,  by  means  of 
the  liose,  applied  to  the  fire,  and  had  diminished  it,  and  would  probably 
have  extinguished  it  in  a  short  time  but  for  the  acts  of  the  defendants. 
At  that  time  a  freight-train  came  along  from  the  west,  and  though  its 
managers  had  sufllcient  notice  and  warning,  and  might  have  stopped, 
and  had  no  occasion  for  haste,  they  paid  no  attention  to  the  hose,  but 
carelessly  passed  over  it  with  their  train,  and  thereby  severed  it  and 

*  Reported  109  Mass.  277 :  ».  c,  12  Am.  Eep.  fiSB. 
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stopped  the  water.  They  injured  the  hose  so  much  that  it  could  not  be 
seasonably  repaired,  and  thereby  the  plaintiffs'  buildings  and  machinery 
were  consumed.  They  did  not  delay  to  give  time  for  uncoupling  the- 
hose,  which  would  have  delayed  them  but  a  few  minutes. 

One  of  the  grounds  taken  by  the  plaintiffs  is,  that  the  defendants'' 
train  did  not  stop  before  crossing  the  Grand  Junction  Railroad,  and 
thereby  violated  the  General  Statutes,  chap.  63,  §  93,  which  require- 
that  trains  shall  be  stopped  before  crossing  another  railroad  at  grade. 
The  point  of  this  crossing  was  in  sight  of  the  fire,  and  a  few  hundred 
feet  west  of  it.  But  the  object  of  the  statute  was  solely  to  prevent 
the  collision  of  trains  at  crossings,  and  had  no  reference  to  the  extin- 
guishment of  fires.     It  is  not  applicable  to  this  case. 

The  plaintiffs  further  contended,  that  the  hose  was  properly  and! 
rightfully  laid  across  the  track,  for  the  purpose  of  aiding  in  the  extin- 
guishment of  the  fire.  This  the  defendants  deny,  because  they  had 
obtained  a  legal  title  to  the  laud  occupied  by  their  railroad.  It  cannot- 
be  denied  that  it  was  their  property,  and  they  had  the  same  right  to  its- 
possession  that  other  land-owners  have  to  their  lands,  so  far  as  this  case 
is  concerned.  But  all  rights  of  property  are  subject  to  some  limitations. 
No  one  has  a  right  to  his  real  estate  which  is  absolutely  exclusive.  Ini 
Cooley  on  Constitutional  Limitations,  594,  it  is  said  that  police  regula- 
tions may  authorize  one  to  take,  use,  and  destroy  the  private  property 
of  individuals,  to  prevent  the  spread  of  fire,  the  ravages  of  pestilence, 
the  advance  of  a  hostile  army,  or  any  other  public  calamity.  See  also- 
the  authorities  there  cited.  But  we  have  no  occasion  to  consider  the 
principle  further  than  it  is  settled  by  this  court  in  Taylor  v.  Plymouth.'^' 
It  is  there  held  that  the  right  to  take  private  property  to  prevent  the 
spread  of  fire  exists  by  the  common  law.  Chief  Justice  Shavt  discusses 
the  principle,  and  cites  the  authorities.  We  cannot  doubt  the  sound- 
ness of  the  principle ;  and  it  authorized  the  parties  engaged  in  extin- 
guishing the  fire  in  the  plaintiffs'  factory  to  lay  their  hose  across  the 
defendants'  track. 

The  elaborate  provisions  which  our  statutes  have  made  for  the  extin- 
guishment of  fires  indicate  the  magnitude  of  the  interest  which  the 
community  has  in  preventing  the  spread  of  conflagrations ;  but  these 
statutes  do  not  supersede  the  common  law.  Their  purpose  is  merely  to- 
enable  the  community  to  protect  themselves  more  effectually  than  they 
could  do  otherwise.  Thus,  the  organization  of  a  fire-department,  with 
officers  and  implements,  does  not  deprive  the  people  of  a  neighborhood 
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from  obtaining  an  engine  and  hose,  and  crossing  the  neighboring  lands  to 
obtain  water  for  stopping  a  conflagration,  without  waiting  for  an  organ- 
ization ;  and  individuals  may  climb  upon  neighboring  roofs  to  carry 
buckets  of  water.  It  is  a  sufficient  justification  that  the  circumstances 
made  such  an  invasion  of  private  property  reasonable  and  proper  in 
helping  to  extinguish  the  fire. 

The  objection  of  the  defendants,  that  the  officers  of  the  fire-depart- 
ment in  Cambridge  had  no  jurisdiction  in  Somerville,  and  could  not  act 
officially  in  the  town,  has  no  validity.  They  had  a  fire-company  organ- 
ized, and  an  engine  and  hose,  and  were  in  the  vicinity  of  the  building ; 
and  they  could  not  with  propriety  stand  idly  by  and  witness  the  spread 
of  a  fire  which  they  might  extinguish,  merely  because  it  was  beyond  the 
town  line.  They  had  a  right,  as  citizens,  to  do  what  they  reasonably 
could  to  prevent  this  public  calamity,  whether  in  their  own  city  or  a 
neighboring  town. 

It  is  urged,  that,  upon  this  principle,  one  person  may  enter  upon  the 
property  of  another  for  the  purpose  of  extinguishing  a  fire  in  a  small 
building  of  no  importance,  and  where  there  is  no  danger  to  other 
buildings.  Undoubtedly  the  principle  is  to  have  a  reasonable  limitation. 
He  who  enters  upon  the  property  of  another  takes  upon  himself  the 
burden  of  establishing  the  fact  that  there  was  a  just  occasion  for  it ; 
and  in  this  case  the  plaintiffs  must  submit  to  the  jury,  with  proper 
instructions,  the  question  whether  there  was  good  cause  for  laying  the 
hose  across  the  defendants'  track.  All  that  the  court  can  say  is,  that 
there  is  sufficient  evidence  to  submit  to  the  jury. 

But  assuming  that  the  hose  was  properly  laid  across  the  track,  yet  the 
defendants  contend  that  the  plaintiffs  have  no  cause  of  action,  because 
the  hose  was  not  their  property,  nor  were  the  men  who  had  possession 
of  it  their  servants.  It  is  true  that  the  hose  was  not  their  property,  and 
the  men  in  charge  of  it  were  not  their  servants.  Their  services  were 
voluntary ;  and  if  they  had  gone  away,  and  taken  the  hose  and  engine 
with  them,  the  plaintiffs  would  have  had  no  legal  claim  against  them. 
But  we  do  not  think  that  these  circumstances  are  material.  The  men 
and  the  engine  were  in  fact  furnishing  water  to  the  plaintiffs,  and  were 
thereby  extinguishing  the  fire.  They  were  rendering  the  same  service 
to  the  plaintiffs  as  if  they  were  hired,  and  were  using  the  plaintiffs'  hose. 
The  defendants  cut  off  the  supply  of  water,  and  this  was  as  really  an 
interference  with  the  plaintiffs'  possession  as  if  they  held  the  possession 
under  a  deed,  and  as  if  the  men  were  laboring  under  a  contract.  The 
interference  was  tortious. 

It  is  further  contended,  that  no  direct  or  immediate  injury  was  occa- 
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sioned  to  the  plaintiffs  by  tlie  act  of  the  defendants,  but  that  the  injury 
■was  occasioned  by  the  fire  directly,  and  by  the  defendants  remotely. 
The  question  of  proximate  cause  is  often  involved  in  difficulty,  by 
reason  of  the  endless  variety  of  circumstances  in  which  injuries  may 
occur ;  and  the  cases  on  the  subject  are  very  numerous.  A  case  which 
much  resembles  the  present  is  Atkinson  v.  Newcastle  and  Gateshead 
Water-Works  Company.^  The  defendants  were  a  company  incorpo- 
rated to  erect  water-works,  and  supply  water  to  the  inhabitants,  with 
the  obligation  to  keep  a  certain  head  upon  the  fire-plugs.  They 
neglected  to  do  this,  and  were  thereby  subject  to  a  penalty.  The 
plaintiffs'  saw-mill  and  lumber-yard  took  fire,  and,  in  consequence 
of  the  defendants'  neglect  in  respect  to  the  head  of  water,  the  plain- 
tiffs could  not  obtain  a  supply,  and  their  property  was  burned.  It 
was  held  that  the  defendants  were  liable,  on  the  common-law  principle 
stated  in  Comyns's  Digest,  tit.  "Action  on  the  Case,"  A:  "Whenever 
a  man  has  a  temporal  loss  or  damage  by  the  wrong  of  another,  he  may 
have  an  action  on  the  case,  to  be  repaired  in  damages."  The  defend- 
ants contended  that  the  damages  were  too  remote,  but  the  court  held 
otherwise.  Kellt,  C.  B.,  significantly  asked:  "What  kind  of  damage 
can  be  more  a  proximate  consequence  of  the  want  of  water  than  the 
destruction  by  fire  of  a  house  which  a  proper  supply  of  water  would 
have  saved?  "  Baron  Beamwell  remarked,  that  it  was  the  immediate 
consequence  of  the  proximate  cause.  Couch  v.  Steel^  was  cited  as 
decisive  of  this  principle.  Among  other  cases  illustrating  the  subject 
of  direct  consequences  are  Scott  v.  Shepherd,^  Gilbertson  v.  Richardson,* 
Lee  V.  Biley,^  Dickinson  v.  Boyle,^  and  Wellington  \ I  Downer  Kerosene 
Oil  Company^ 

Other  cases  are  cited,  where  the  damages  were  held  to  be  too  remote, 
but  they  are  unlike  the  present  case.  The  law  regards  practical  distinc- 
tions, rather  than  those  which  are  merely  theoretical ;  and  practically, 
when  a  man  cuts  off  the  hose  through  which  firemen  are  throwing  a 
stream  upon  a  burning  building,  and  thereupon  the  building  is  con- 
sumed for  want  of  water  to  extinguish  it,  his  act  is  to  be  regarded  as 
the  direct  and  efficient  cause  of  the  injury. 

It  is  further  contended,  that  the  advantage  to  be  gained  by  the  plain- 
tiffs from  the  supply  of  water  through  the  hose  was  merely  prospective, 
and  thus  was  remote.     But  it  was  not  prospective  in  the  sense  in  which 

1  L.  E.  6  Exch  404.     [This  decision  of  the  »  2  W.  Black.  892. 
Conrt  of  Exchequer  was  afterwards  reversed            *  5  0.  B.  502. 

in  the  Court  of  Appeal   (2  Exch.  Biv.  441),  '  18  C.  B.  (N.  s.)  722. 

and  Couch  v.  Steel  (infra)  questioned.— Ed.]  «  17  Pick.  78. 

2  3  El.  &  Bl.  402.  7  104  Mass.  64. 
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that  word  is  used  in  the  cases  cited  by  the  defendants.     In  respect  to 
the  extinguishment  of  the  fire,  the  advantage  was  immediate. 

It  is  further  contended,  that  the  railroad  company  owed  no  duty  to 
the  plaintiffs,  in  a  case  like  this.  It  may  be  true  that  the  company  owed 
the  plaintiffs  no  active  duty,  but  it  cannot  be  doubted  that  they  owed 
the  negative  duty  of  forbearing  to  do  an  unlawful  act  which  caused  an 
injury ;  and  the  defendants  are  responsible  for  the  act  of  their  agents 
who  had  the  control  of  the  train.  This  principle  is  too  well  settled  to 
require  discussion. 

GasQ  to  stand  for  trial. 


NOTES. 

1 1.  General  Vie-ws.  —  "A  long  series  of  judicial  decisions  has  defined  proximate 
or  immediate  and  direct  damages  to  be  the  ordinary  and  natural  results  of  the  neg- 
ligence, such  as  are  usual,  and  as  therefore  might  have  been  expected;  and  this 
includes  in  the  category  of  remote  damages  such  as  are  the  result  of  an  accidental  or 
unusual  combination  of  circumstances  which  would  not  be  reasonably  anticipated, 
and  over  which  the  negligent  party  has  no  control."  '  But  "  there  can  be  no  fixed  and 
immediate  rule  upon  the  subject,  that  can  be  applied  to  all  cases.  Much  must,  there- 
fore, as  is  often  said,  depend  upon  the  circumstances  of  each  particular  case."^  "If 
it  ever  happens  that  logic  and  common  sense  cannot  be  reconciled  in  the  application 
of  this  doctrine  to  the  decision  of  causes,  logic  must  give  way."  ' 

"  The  law,"  says  the  same  court  in  another  case,  following  the  language  of  the  old 
maxim,  "regards  the  proximate,  not  the  remote,  cause."  Accordingly,  where  a  trav- 
eller was  injured  by  a  snow-drift  in  the  highway,  which  drift  was  produced  by  a  pile 
of  wood  left  within  the  limits  of  the  highway,  it  was  held  error  for  the  court  to  instruct 
the  jury,  in  substance,  that  the  pile  of  wood  caused  the  injury;  that  this  was  not  a  de- 
fect for  which  the  town  was  liable ;  and  that  the  plaintiff,  therefore,  could  not  recover. 
If  the  snow-drift  was,  under  the  circumstances,  a  defect  in  the  highway,  the  town 
would  be  liable,  no  matter  whether  it  was  produced  by  the  pile  of  wood  or  not.* 
"  Only  the  proximate  consequence  shall  be  answered  for.*  The  difficulty  is  to  deter- 
mine what  shall  come  within  this  designation.  The  next  consequence  only  is  not 
meant,  whether  we  intend  thereby  the  direct  and  immediate  result  of  the  injurious 
act,  or  the  first  consequence  of  that  result  What  either  of  these  would  be  pronounced 
to  be,  would  often  depend  upon  the  power  of  the  microscope  with  which  we  should 

1  McKinstry,  J.,  in    Henry  v.    Southern  etc.,  E.  Co.,  78  N.  C.  305;  Phillips  ».  Diclier- 

Paciflc  R.  Co.,  50  Cal.  183.    This  definition  son,  85  lU.  11;  The  State  r.  Manchester,  etc., 

is  given,  with  little  variation,  in  many  cases.  E.  E.,  52  N.  H.  528,  552. 

Eigby  V.  Hewitt,  5  Exch.  240;  Tairbanks  v.  '  Peters,  J.,  in  Page  i>.  .Backsport,  64  Me. 

Kerr,  70  Pa.  St.  86;  Morrison  v.  Davis,  20  Pa.  63.    The  same  view  is  exniessea  in  Stickney 

St.  171 ;  McGrew  v.  Stone,  53  Pa.  St.  436 ;  Scott  v.  Maidstone,  30  Vt.  741 ;  S  ;over  v.  BluehiU, 

V.  Hunter,  46  Pa.  St.  192 ;  Lake  v.  Milliken,  62  61  Me.  441. 

Mo.  240;   Stark  v.  Lancaster,  67  N.  H.  88;  3  Barrows,  J.,  in  WiUey  ».  Belfast,  61  Me. 

Atchison,  etc.,  E.  Co.  v.  Stanford,  12  Kan.  675. 

354;  Marble  v.  Worcester,  4  Gray,  395;  Ben-  *  Rogers  v.  Newport,  62  Me.  101. 

net't  V.  Lockwood,  20  Wend.  223;  Proctor  v.  ^  2  Greenl.  on  Bv.  210,  and   cases   there 

Jennings,  6  Nev.  83;  Doggett  v.  Eichmond,  cited. 
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regard  the  affair.  Various  cases  show, 'that  in  search  of  the  proximate  consequences 
the  chain  has  heen  followed  for  a  considerable  distance,  but  not  without  limit,  or  to  a 
remote  point.'  Such  nearness  in  the  order  of  events,  and  closeness  in  the  relation  of 
cause  and  effect,  must  subsist,  that  the  influence  of  the  injurious  act  may  predominate 
over  that  of  other  causes,  and  shall  concur  to  produce  the  consequence,  or  may  be 
traced  in  those  causes.  To  a  sound  judgment  must  be  left  each  particular  case.  The 
connection  is  usually  enfeebled,  and  the  influence  of  the  injurious  act  controlled, 
where  the  wrongful  act  of  a  third  person  intervenes,  and  where  any  new  agent,  intro- 
duced by  accident  or  design,  becomes  more  powerful  in  producing  the  consequence 
than  the  first  injurious  act.'  \  It  is  therefore  required  that  the  consequences  to  b& 
answered  for  should  be  natural  as  well  as  proximate.*  By  this  I  understand,  not  that 
they  should  be  such  as,  upon  a  calculation  of  chances,  would  be  found  likely  to  occur 
nor  such  as  extreme  prudence  might  anticipate,  but  only  that  they  should  be  such  as 
have  actually  ensued  one  from  another,  without  the  occurrence  of  any  such  extraor- 
dinary conjunction  of  circumstances,  or  the  intervention  of  any  such  extraordinary 
result,  as  that  the  usual  course  of  nature  should  seem  to  have  been  departed  from. 
In  requiring  concurring  consequences,  that  they  should  be  proximate  and  natural  to 
constitute  legal  damage,  it  seems  that  in  proportion  as  one  quality  is  strong  may  the 
other  be  dispensed  with :  that  which  is  immediate  cannot  be  considered  unnatural ;  that 
which  is  reasonably  to  be  expected  will  be  regarded,  although  it  may  be  considerably 
removed."  * 

"  In  strict  logic,  it  may  be  said  that  he  who  is  the  cause  of  loss  should  be  answer- 
able for  all  the  losses  which  flow  from  his  causation.  But  in  the  practical  workings 
of  society,  the  law  finds,  in  this  as  in  a  great  variety  of  other  matters,  that  the  rule  of 
logic  is  impracticable  and  unjust.  The  general  conduct  and  the  reflections  of  mankind 
are  not  founded  upon  nice  casuistry.  Things  are  thought  and  acted  upon  rather  in  a 
general  way,  than  upon  long,  laborious,  extended,  and  trained  investigation.  Among 
the  masses  of  mankind,  conclusions  are  generally  the  results  of  hasty  and  partial 
reflection.  Their  undertakings,  therefore,  must  be  construed  in  view  of  these  facts ; 
otherwise,  they  would  often  be  run  into  a  chain  of  consequences  wholly  foreign  to 
their  intentions.  In  the  ordinary  callings  and  business  of  life,  failures  are  frequent. 
Few,  indeed,  always  come  up  to  a  proper  standard  of  performance, — whether  in 
relation  to  time,  quality,  degree,  or  kind.  To  visit  upon  them  all  the  consequences 
of  failure,  would  set  society  upon  edge,  and  fill  the  courts  with  useless  and  injurious 
litigation.  It  is  impossible  to  compensate  for  all  losses;  and  the  law  therefore  aims 
at  a  just  discrimination,  which  will  impose  upon  the  party  causing  them  the  propor- 
tion of  them  that  a  proper  view  of  his  acts  and  the  attending  circumstances  would 
dictate."' 

2  2.  General  Rule.— These  views  conduct  us  to  a  general  rule,  which  has  been 
thus  stated :  Whoever  does  a  wrongful  act  is  answerable,  for  all  the  consequences  that 
may  ensue  in  the  ordinary  and  natural  course  of  events,  though  such  consequences  be 
immediately  and  directly  brought  about  by  intervening  causes,  if  such  intervening 
causes  were  set  in  motion  by  the  original  wrong-doer.'   Another  statement  of  the  rule, 

»  CitinsBorradaile  «.  Brunton,  STaun.  535.  s  Agnew,  J.,  in  Fleming  v.  Beck,  <8  Pa.  St. 

»  Citiiij  Vicars  v.  Wilcocks.S  East,  1;  Ash-  309,  313. 
Icy  V.  H.irrison,  1  Esp.  48.  «  Add.  on  Torts,  5 ;  Baltimore,  etc.,  K.  Co. 

=  Citing  Ward  v.  Weeks,  7  Bing.  211 ;  Lillie  v.  Rcaney,  42  Md.  117, 139.    See  Scott  v.  Shep- 

V.  IVico,  3  Barn.  &  Adol.  645.  herd,  2  W.  Black.  892 ;  s.c.,3  Wils.  403 ;  Van- 

<  Waidlaw,  J.,  in  Uarrison  v.  Berkley,  1  denburgh  v.  Truax, 4  Denio, 464 ;  ante,  p.  169. 
Strobh.  I..  Sli,  513. 


GENEEAL    EULE.  1085 


Combined  Eesult  of  Negligence  and  Accident. 


more  condensed  and  less  accurate,  is  given  by  an  American  court :  He  who  is  cbarge- 
able  ■with  the  first  wrongful  act  or  neglect,  which  occasions,  through  a  connected 
series  of  causes  and  effects,  an  injury  to  another,  without  his  fault,  is  responsible  for 
that  injury,  provided  there  is  no  intermediate  responsible  cause.'  This  definition  is 
too  condensed,  in  that  it  omits  the  element  that  the  result  for  which  the  actor  is 
responsible  must  be  one  that  he  might  reasonably  have  foreseen ;  it  is  inaccurate,  in 
€0  far  as  it  conveys  the  notion  that  an  intermediate  responsible  cause  relieves  the  first 
actor  from  responsibility  for  the  consequences  of  his  acts.  We  shall  see  elsewhere 
that  in  perhaps  the  greater  number  of  cases  this  is  not  so.' 

g  3.  Combined  Result  of  Negligence  and  Accident. — Where  an  injury  is 
the  combined  result  of  the  negligence  of  the  defendant,  and  an  accident  for  which 
neither  the  plaintiff  nor  the  defendant  is  responsible,  the  defendant  must  pay  dam- 
ages, unless  the  injury  would  have  happened  if  he  had  not  been  negligent.'  To  illus- 
trate :  A.  is  passing  along  the  street  in  his  chaise,  when  the  dog  of  B.  leaps  at  his 
horse ;  the  horse  takes  fright  and  becomes  unmanageable ;  in  endeavoring  to  restrain 
him,  a  rein  is  broken ;  in  consequence  of  this,  the  chaise  is  dashed  against  a  post  and 
"broken.  The  attack  of  the  dog,  and  not  the  breaking  of  the  rein,  is  the  proximate 
cause  of  the  injury;  and  under  a  statute  making  the  owner  of  vicious  dogs  liable  for 
damages  caused  by  them,*  B.  must  pay  damages  to  A.*  A.  and  B.  are  travelling 
upon  a  turnpike  road,  each  with  a  horse  and  wheeled  vehicle,  B.  immediately  behind 
A. ;  and  in  consequence  of  obstructions  in  the  road,  negligently  left  there  by  the 
turnpike  company,  the  harness  of  B.,  though  made  of  good  and  sufScient  materials, 
breaks,  and  thereby  tie  horse  of  B.  becomes  frightened  and  ungovernable,  and  runs 
with  his  wagon  upon  A.,  Injuring  him.  Here  the  negligence  of  the  turnpike  com- 
pany is  the  proximate  cause  of  A.'s  injury,  and  such  company  is  liable  to  him  in 
damages.'  This  doctrine  is  applied  in  cases  of  injuries  in  consequence  of  defects  in 
highways,  in  New  Hampshire,'  Illinois,'  Kansas,'  Connecticut,""  and  Pennsylvania;  " 

1  Goshen  Turnpike  Oo.  v.  Sears,  7  Conn.  Hull  v.  Kansas  City,  54  Mo.  598 ;  Ward  o. 
86, 94.  North   Haven,   43   Conn.   148 ;    Baldwin    ti. 

2  lUidge  1).  Goodwin,6Car.  &P.  190;  Clark  Greenwoods  Turnpike  Co.,  40  Conn.  238. 
«.  Chambers,  3  Q.  B.  Div.  327.  Contra,  Wilson  v.  Susquelianna  Turnpike 

8  Palmer  v.  Andover,  2  Cush.  600;   Tit-  Co.,21Barb.  68;  Bigelowu.  Eeed,  51  Me.  325; 

comb   V.  Fitchburg  E.  Co.,  12  Allen,  254;  Proctor  v.  Jennings,  6  Nev.  83.    Compare 

Austin  V.  New  Jersey  Steamboat  Co.,  43  N.  Parker  v.  Union  WooUen  Co.,  42  Conn.  399. 

Y.    75;    Lords    Bailiff- Jurats    of    Eomney  *  Eev.  Stat.  Mais.,  chap.  58,  §  13. 

Marsh  v.  Trinity  House,  L.  E.  5  Exoh.  204  '  Sherman  u.  Favour,  1  Allen,  191.  See  also 

(affirmed,  L.  E.  7  Exch.  247),  on^e,  p.  1063;  Sneesby».  Lancashire,  etc.,  E.  Co.,  L.E.  9  Q. 

Atchison  v.  King,  9  Kan.  550;  Clark  v.  Bar-  B.  263. 

rington,  41  N.  H.  52;  Kelsey  v.  Glover,  15  Vt.  «  Goshen  Turnpike  Co.  v.  Sears,  7  Conn. 

708 ;   Lower   Macungie  Township  v.  Merk-  86,  94. 

hoffer,  71  Pa.  St.  276;  Hey  v.  Philadelphia,  '  Clark  v.  Barrington,  41 N.  H.  52;  Tucker 

81  Pa.  St.  44;  Morse  v.  Eiohmond,  41  Vt.  435;  v.  Henniker,41  N.  H.  317;  Winship  v.  Enfield, 

Seigel  V.  Eisen,  41  Cal.  109;  Tucker  v.  Hen-  42  N.  H.  197. 

niker,  41  N.  H.  317;  Winship  v.  Enfield,  42  '  Joliet  u.  Verley,  35  lU.  58 ;  Laoon  u.  Page, 

N.    H.   197;   Woodward   v.   Aborn,   35   Me.  48  III.  499 ;  Aurora  «.  Fuller,  66  111.  270. 

271 ;    Macauley    «.    New    York,    67    N.    Y.  »  Atchison  v.  King,  9  Kan.  550. 

602;   Thomas   v.  Hook,  4  Phila.  119;   Hoi-  i»  Goshen  Turnpike  Co.  o.  Sears,  7  Conn, 

ley  V.  Winooski  Turnpike  Co.,  1   Aik.  74;  86, 94;  Baldwin  ».  Greenwoods  Turnpike  Co., 

Byrne  v.  Wilson,  15  I.  B.  C.  L.  332;  Hunt  v.  40  Conn.  238;  s.  c,  13  Am.  Law  Eeg.  (N.  s.) 

Pownal,  9  Vt.  411 ;  Powell  v.  Deveny,  3  Cush.  423. 

300;   Joliet  v.  Verley,  35  111.  58;  Lacon  v.  "  Lower  Macungie  Township  c.  Mcrkhof- 

Page,  48  111.  499 ;  Aurora  v.  Fuller,  56  III.  270 ;  f  er,  71  Pa.  St.  276. 
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but  is  denied  in  Maine,  Massachusetts,  and  Wisconsin,  where  the  rule  is,  that  if  the  injury- 
is  occasioned  by  a  defect  in  the  highway,  and  some  other  cause  for  which  the  town  is 
not  responsible,  the  town  is  not  liable.'  It  may  be  observed,  that  these  decisions  are 
not  well  calculated  to  establish  or  illustrate  any  general  principles.  They  rest  to  a 
great  extent  on  the  supposed  meaning  of  the  legislatures  of  the  States  in  question,  in 
enacting  particular  statutes  giving  damages  against  towns  for  injuries  sustained  in 
consequence  of  defects  in  their  highways.'  The  conflicting  results  to  which  they  lead 
may  be  illustrated  by  a  few  rulings. 

A  road  is  cut  around  a  precipitous  mountain-side,  at  the  foot  of  which  flows  a  river. 
The  side  of  the  road  toward  the  river  is  insufficiently  guarded.  At  this  point,  a  bolt 
in  the  wagon  of  a  traveller  becomes  'accidentally  unfastened,  whereby  the  fore  wheels 
of  his  wagon  turn  suddenly  out  of  the  road,  and  the  wagon  is  precipitated  down  the 
embankment,  and  the  traveller  injured.  The  traveller  has  been  guilty  of  no  contrib- 
utory negligence.  The  town  must  pay  damages.'  The  horse  of  a  traveller  acciden- 
tally takes  fright,  and,  running  away,  receives  or  inflicts  an  injury  by  coming  in  con- 
tact with  a  defect  in  the  highway.  The  town  is  not  liable,  the  damages  being  too 
remote.*  A  town  negligently  constructs  a  bridge  without  railings.  In  crossing  it,  the 
horse  of  a  traveller  becomes  accidentally  frightened ;  the  carriage  is  thrown  into  the 
water,  and  the  traveller  injured.  The  town  is  not  liable,  for  the  fright  of  the  horse, 
and  not  the  failure  of  the  town  to  provide  the  bridge  with  a  railing,  is  the  proximate 
cause  of  the  damage.^ 

But  if  a  defect  in  a  highway  causes  such  a  breaking  and  derangement  of  a  safe  and 
proper  vehicle  that  the  direct  and  natural  consequence  is  the  frightening  of  a  kind, 
safe,  and  well-broken  horse,  and  putting  him  beyond  the  control  of  a  reasonably  skilful 

1  Anderson  v.  Bath,  42  Me.  346;  Moore  v.  is  not  the  sole  cause  ol  the  injury,  provided 
Abbott,  32  Me.  46;  Moulton  v.  Sanlord,  61  that  the  cooperating  and  contributing  cause 
Me.  127 ;  Perliins  v.  Fayette,  68  Me.  152;  Eow-  is  nothing  for  which  the  person  injured  is 
ell  V,  Lowell,  7  Gray,  100 ;  Stlckney  v.  Salem,  at  all  in  lault,  and  over  which  he  could 
3  Allen,  374;  Eichards  v.  Enfield,  13  Gray,  exercise  no  agency  or  control.  This  view 
344;  Davis  v.  Dudley,  4  Allen,  657;  Titus  v.  was  taken  by  a  minority  oi  the  court  in  the 
Northbridge,  97  Mass.  268;  Horton  v.  Taun-  case  alluded  to;  but  the  case  was  decided 
ton,  97  Mass.  266;  Murdock  v.  Warwick,  4  otherwisc,upon  the  ground  that  the  positive 
Gray,  178;  Shepherd  v.  Chelsea,  4  Allen,  113;  terms  of  the  statute,  as  interpreted  by  pre- 
Houfe  V.  Fulton,  29  Wis.  296 ;  Kelley  v.  Fond  vious  adjudications,  would  not  admit  of  such 
du  Lac,  31  Wis.  179 :  Jackson  v.  Belleview,  a  consti'uction.  Now  that  the  principle  has 
30  Wis.  250;  Hawes  v.  Fox  Lake,  33  Wis.  been  so  deliberately  affirmed  and  estab- 
438.  Thus,  if  the  accident  was  the  result  ol  lished,  we  have  no  hesitation  in  declaring 
a  defect  in  the  highway  and  the  breaking  ol  that  it  should  be  firmly  maintained.  Its 
the  harness  of  the  traveller's  horse,  no  dam-  restraining  Influence,  in  view  ol  the  incon- 
ages  can  be  recovered,  although  the  break-  siderateness  of  juries  in  too  many  of  this, 
ing  of  the  harness  may  have  been  entirely  class  of  cases,  cannot  but  be  productive  of 
accidental.    Anderson  v.  Bath,  42  Me.  346.  good."    Perkins  v.  Fayette,  68  Me.  152, 154. 

2  "We  know,"  said  Peters,  J.,  referring  s  Hunt  v.  Pownal,  9  Vt.  411.  A  similar 
to  the  doctrine  of  the  Maine  court  under  ruling  was  made  on  similar  facts  in  Palmer 
this  head,  "the  opposite  view  is  taken  by  v.  Andover,  2  Cush.  600;  one  of  the  judges, 
several  other  courts.  It  is  to  be  admitted,  understood  to  have  been  Chief  Justice  Shaw 
also,  that  we  do  not  ordinarily  apply  the  (see  Moulton  v.  Sanford,  51  Me.  130),  dis- 
eame  rule,  in  this  respect,  in  cases  ol  this  sented. 

kind,  that  we  do  in  other  classes  ol  cases.  *  Davis  o.  Dudley,  4  Allen,  557. 

The  remedy  sought  lor  here  is  statutory,  6  Moulton  v.  Sanlord,  61  Me.  127  (Davis, 

and  not  at  common  law.    The  early  cases  in  Cutting,  Kent,  Walton,  and  Barrows,  JJ., 

this  State  construed  the  statute  somewhat  concurring;  Appleton,  V.  J.,  and  llioe  and 

strictly.    The  plaintiff  contends  that  a  town  Dickerson,  JJ.,  dissenting). 

should  be  liable,  even  il  the  defective  way 
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and  careful  driver,  the  town,  liable  to  repair  the  highway,  and  having  notice  of  the 
defect,  must  answer  for  the  consequences,  although  the  ultimate  injury  occurs, 
fortunately  for  all  concerned,  on  a  spot  where  the  way  may  be  smooth,  and  not  defec- 
tive.i  Thus,  A.,  a  female,  is  travelling  along  a  highway  which  the  town  has  negligently 
permitted  to  become  rough  and  out  of  repair.  While  passing  over  a  rock  and  a  rut, 
the  bolt  comes  out  of  the  whippletree,  and  the  whippletree  strikes  the  heels  of  the 
horse ;  whereat  the  horse  becomes  frightened,  and,  after  running  violently  down  a 
steep  hill,  stumbles  and  falls  on  a  level  place,  throwing  A.  out  of  the  carriage  and 
injuring  her.  If  the  defects  in  the  highway  caused  the  bolt  to  come  out,  the  neg- 
ligence of  the  town  was  the  proximate  cause  of  the  injury,  and  not  the  stumbling  of 
the  horse.  It  is  to  be  deemed  all  one  catastrophe,  from  the  passing  of  the  wheels 
over  the  rock  and  rut  until  A.  strikes  the  ground.^  But  if  a  horse,  drawing  a  vehicle, 
driven  with  due  care,  becomes  frightened  in  consequence  of  the  vehicle  pitching  into 
a  hole  in  the  highway,  negligently  suffered  to  remain  there  by  the  city,  and,  running 
away,  escapes  control  of  its  driver,  and  turns,  and,  at  the  distance  of  fifty  rods  from  the 
defect  in  the  highway,  knocks  down  a  pedestrian  who  is  travelling  along  the  highway 
in  the  exercise  of  reasonable  care,  the  negligence  of  the  city  is  not  the  proximate 
cause  of  the  injury  to  the  pedestrian,  although  no  other  cause  intervenes  between 
the  taking  fright  of  the  horse  and  the  receiving  of  the  injury.' 

I  4.  Combined  Result  of  XTnla-wful  Act  and  Extraordinary  or  Unfore. 
seen  Cause. — If  the  doing  of  a  particular  act  is  forbidden  by  law,  and  an  agent 
for  which  the  defendant  is  not  responsible  intervenes,  and,  conjoining  with  the  de- 
fendant's unlawful  act,  but  without  negligence  on  his  part,  produces  an  injury,  he 
will  be  responsible.*  This  rule  rests  on  the  same  reasons  as  the  rule  given  in  the  pre- 
ceding section.  It  is  subject  to  the  limitation  pointed  out  in  Clark  v.  Chambers,^  that 
the  intervening  agency  must  have  been  one  which  the  first  actor  was  bound  to  antici- 
pate. Thus,  the  servant  of  A.,  in  violation  of  a  statute,^  washed  a  van  in  a  public  street, 
and  allowed  the  waste  water  to  run  down  the  gutter  towards  a  grating  leading  to  the 
sewer,  about  twenty-five  yards  off.  In  consequence  of  the  extreme  severity  of  the 
weather,  the  grating  was  obstructed  with  ice,  and  the  water  flowed  over  a  portion  of  the 
causeway,  which  was  ill-paved  and  uneven,  and  there  froze.  There  was  no  evidence 
that  A.  knew  that  the  grating  was  obstructed.  The  plaintiff's  horse,  while  being  led 
past  the  spot,  slipped  upon  the  ice  and  broke  its  leg.  It  was  held  that  this  was  a  conse- 
quence too  remote  to  be  attributed  to  the  unlawful  act  of  A.'8  servant.'  In  an  English 
criminal  case,  the  prisoner  was  a  maker  of  fireworks  contrary  to  a  statute ; '  and  during 
his  absence,  and  through  the  negligence  of  his  servants,  a  fire  broke  out  amongst  some 
combustibles  in  his  possession,  which  communicated  with  the  fireworks,  and  caused  a 
rocket  to  fly  across  the  street  and  set  Are  to  a  house  opposite,  in  which  a  person  was 
burned  to  death.  The  court  held  that  a  conviction  of  manslaughter  could  not  be 
sustained  on  these  facts.'  A  party  of  slaves  assembled  at  the  house  of  A.,  at  night, 
to  dance  and  frolic.    To  allow  them  thus  to  assemble  on  his  premises  was  unlawful, 

1  WUley  V.  Belfast,  61  Me.  669.    To  the  »  Ante,  p.  807.    See  infra,  §  6. 
same  point,  Topeka  v.  Tuttle,  5  Kan.  311, 322.  «  2  &  3  Viet.,  0.  47,  §  54. 

2  Willey  V.  Belfast,  mpra.  '  Sharp  v.  Powell,  L.  K.  7  0.  P.  253 ;  41  L. 
8  Marble  v.  City  of  \<rorcester,  4  Gray,  395.  J.  (0.  P.)  95;  20  Week.  Eep.  585;  26  L.  T.  (N. 
i  Salisbury   v.   Herchenroder,  106   Mass.        s.)  436. 

458,  ante,  p.  1067.    See  Dickinson  v.  Boyle,  17  »  9  &  10  Wm.  m.,  c.  7,  §  1. 

Pick    78-   Woodward  v.  Aborn,  35  Me.  271;  '  Eegina  t:  Bennett,  4  Jur.  {s.  s.)  1088;  28 

Woick  w.Lander, 75  111.  93.  L.  J.  (Mag.  Cas.)  27 ;  BeU's C.  0. 1. 
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and  exposed  A.  to  a  penalty  of  $2  for  each  slave  so  assembling.  In  the  course  of 
the  night,  a  patrol  goes  to  arrest  the  slaves,  and,  while  they  are  attempting  to  escape, 
fires  a  loaded  pistol  into  a  dark  room  and  kills  the  slave  of  B.  A.  is  not  liable  to  B. 
for  the  value  of  the  slave.  The  unlawful  act  of  A.  in  permitting  the  slaves  to 
assemble  was  but  a  remote  cause  of  the  damages.' 

i  5.   Concurrent  Negligence  of  two  Persons   injuring  a  third.  — If  the 

concurrent  or  successive  negligence  of  two  persons  combined  together  results  in  an 
injury  to  a  third  person,  he  may  recover  damages  of  either  or  both.^  Thus,  A.  leaves 
his  horse  and  cart  standing  in  the  street,  without  any  person  to  watch  them,  and  a 
passer-by  strikes  the  horse,  in  consequence  of  which  damage  ensues.  <'  A.  is  answer- 
able for  such  damage.'  An  omnibus  overturns,  precipitating  a  passenger  into  the 
lock  of  a  canal.  A  third  person,  for  whose  acts  the  proprietor  of  the  omnibus  is 
not  responsible,  lets  the  water  into  the  canal,  in  consequence  of  which  the  passenger 
is  drowned.  The  proprietor  of  the  omnibus  must  pay  damages  for  the  death  of  the 
passenger.*  This  is  also  illustrated  by  that  numerous  class  of  cases  where  travellers 
are  injured  by  reason  of  defects  in  highways.  As  elsewhere  seen,  the  traveller  may 
maintain  an  action  either  against  a  municipal  corporation,  or  against  the  private 
wrong-doer  who  caused  the  defect;  =  and  the  municipal  corporation,  if  compelled  to 
pay  damages,  may  maintain  an  action  against  the  private  wrong-doer  for  reimburse- 
ment.* This  rule  obtains,  although  it  is  impossible  to  determine  in  what  proportion 
each  of  the  wrong-doers  contributed  to  the  injury ;  although  the  act  alone  of  the 
party  sued  might  have  caused  the  entire  injury;  and  although,  if  his  acts  had  not 
concurred  in  producing  the  wrong,  the  same  damages  would  have  resulted  from  the 
act  of  the  other.'  Thus,  two  independent  contractors  were  negligent  in  performing 
their  respective  portions  of  the  work,  so  that  an  accumulation  of  water  entered  the 
plaintiff's  cellar,  damaging  his  goods.  It  could  not  be  ascertained  how  much  of  the 
water  was  caused  to  flow  by  the  negligence  of  each  contractor.  One  of  them  was 
sued,  and  was  held  liable  for  the  whole  damage.'  In  the  view  of  the  court,  the  case 
was  not  like  the  case  where  animals  belonging  to  several  owners  do  damage  together, 
where  it  is  held  that  each  owner  is  not  liable  for  the  aggregate  trespass  of  all,  but  that 
there  is  a  separate  trespass  on  the  part  of  each.' 

An  exception  to  this  rule  exists  in  England,  and  in  some  American  courts,  in 
cases  where  the  relation  of  the  person  injured  to  one  of  the  parties  doing  the  injury 
is  such  that  they  are  deemed  to  be  identified,  in  a  juridical  sense,  with  each  other, —  as, 
where  the  goods  of  A.,  on  board  the  vessel  of  B.,  A-'s  carrier,  are  lost  by  reason  of 

1  Bosworth  «.  Brand,  1  Dana,  377.  12  Minn.    357;   Griggs   v.  Fleckenstein,  U 

'  Burrows  v.  March  Gas  &  Coke  Co.,  ante,  Minn.  81, 93 ;  Philadelphia  v.  Weller,  i  Brews. 

p.  1070 ;  Eaton  v.  Boston,  etc.,  E.  Co.,  11  Allen,  24 ;  Carpenter  v.  Central  Park,  etc.,  B.  Co., 

500;   lUidge  v.  Goodwin,  5  Car.  &  P.  190;  11  Abb.  Pr.  (N.  s.)  416. 

Lynch  v.  STurdin,  1  Q.  B.  29;  Lockhart  o.  '  Illidge  ».  Goodwin,  6  Car.  &  P.  19a 

Lichtenthaler,  46  Pa.  St.  151;   MoCahill  v.  *  Byrne  o.  Wilson,  15  L  E.  0.  L.  332. 

Kipp,  2  E.  D.  Smith,  413;   Peck  v.  Neil,  3  «  Ante,  p.  787. 

McLean,  26;  Smith  v.  Dobson,  3  Scott's  N.E.  •  Ante,  p.  789. 

336;  Congreve  v.  Morgan,  18  N.  T.  84;  Irvin  '  Slater  t>.  Merserean,  64  N.  T.  138. 

V.  Powler,  5  Eobt.  482;  Bicker  v.  Freeman,  » Ibid.    Compare  Brown  K.lUius,  27  Conn. 

60  N.  H.  420 ;  Wheeler  v.  Worcester,  10  Allen,  84, 91 ;  «.  c,  25  Conn.  683. 

691;  Chapman  v.  New  Haven,  etc.,  E.  Co.,  »  See  Van  Steenburgh  v.  Tobias,  17  Wend. 

19  N.  Y.  341;  Colgrove  u.  New  Haven,  etc.,  662;  Auchmuty  v.  Ham,  1  Denio,  495;  Par- 

E.  Co.,  20  N.  T.  492 ;  Barrett  v.  Third  Avenue  tenheimer  v.  Van  Order,  20  Barb.  479. 

E.  Co.,  45  N.  T.  628;  McMahon  v.  Davidson, 
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•a  collision  between  the  vessel  of  B.  and  the  vessel  of  C,  the  pilots  of  both  vessels 
being  negligent ;  or,  where  A.,  a  passenger  on  board  B.'s  train  of  cars,  is  injured  by 
B.'s  train  coming  in  contact  with  the  train  of  C,  the  servants  of  both  companies 
"being  negligent.  Here  A.  may  recover  damages  of  B.,'  but  not  of  C.''  Nor  does  this 
-doctrine  apply  in  case  of  actions  for  damages,  under  the  statutes  of  Massachusetts, 
for  injuries  sustained  by  travellers  in  consequence  of  negligence  of  towns  in  suffer- 
ing their  highways  to  get  out  of  repair.'  Moreover,  in  applying  this  rule,  care 
should  be  taken  to  distinguish  cases  which  do  not  clearly  fall  within  it.  Thus,  in 
"building  a  house,  one  workman,  a  plasterer,  caused  a  certain  aperture  to  he  made, 
for  convenience  of  passage,  and  afterwards  went  away  before  his  work  was  finished, 
■with  the  intention  of  returning  at  a  future  period  to  complete  it ;  and,  both  while  he 
■was  there  and  during  the  time  he  was  absent,  — two  or  three  weeks,  —  other  workmen 
■emplo3'ed  about- the  premises  made  use  of  the  passage;  and  during  the  time  he 
was  so  absent,  the  passage  not  having  been  secured  at  night,  a  man  fell  through  and 
was  injured.  It  was  held  by  the  House  of  Lords  (reversing  a  decision  of  the  Scotch 
Court  of  Session)  that  such  plasterer  was  not  the  person  to  respond  in  damages  for 
this  misfortune.* 

2  6.   Intervening   Negligence   of   Independent  Responsible  Agent. —If 

A.  is  guilty  of  a  negligent  act,  which  would  not  have  produced  the  catastrophe  but 
for  the  subsequent  intervening  negligence  of  B.,  such  negligence  of  B.  not  being  a 
result  which  A.  might  reasonably  anticipate,  nor  one  against  which  it  was  his  duty  to 
•guard,  A.  will  not  be  responsible  for  the  resulting  damages.'  But  an  intervening  act 
•of  an  independent  voluntary  agent  does  not  arrest  causation,  nor  relieve  the  person 
doing  the  first  wrong  from  the  consequences  of  his  wrong,  if  such  intervening  act 
was  one  which  would  ordinarily  be  expected  to  flow  from  the  act  of  the  first  wrong- 
•doer.  Thus,  A.  negligently  leaves  his  horse  unhitched  in  a  crowded  street.  The 
•horse  runs  away,  and,  while  going  violently  down  the  street,  people  run  towards  it, 
endeavoring  to  stop  it.  This  causes  the  horse  to  swerve  from  the  course  it  is  taking, 
and  brings  it  into  contact  with  the  horse  and  sleigh  of  B.,  causing  damage  to  B.  A. 
is  answerable  for  the  damage  which  B.  has  thus  sustained.*  So,  A.,  a  dealer  in  lum- 
ber, negligently  piled  some  timbers  on  each  other  near  a  passage-way.  A  wheel  of 
the  wagon  of  B.,  a  customer,  casually  caught  in  a  timber  projecting  from  the  pile, 
and  threw  the  whole  structure  down  upon  C.,.  another  customer.  Although  the  tim- 
bers had  been  thus  piled  several  months  before  the  accident,  it  was  held  that  the  neg- 
ligence of  A.  was  the  proximate  cause  of  the  injury  to  C  So,  the  water-commis- 
sioners of  a  city  make  an  excavation  in  a  street,  for  the  purpose  of  laying  water-pipes. 
At  night  they  erect  barriers  to  prevent  travellers  from  falling  into  it.  During  the 
night,  a  trespasser  removes  the  barriers  without  their  knowledge,  and  a  traveller  falls 
into  the  hole  and  is  injured.  If  it  was  their  duty  to  guard  the  excavation  during  the 
night,  the  city  is  liable;  if  not,  the  intervening  wrong  of  the  trespasser  is  to  be 
deemed  the  proximate  cause  of  the  injury,  and  not  the  negligence  of  the  water-com- 

1  Lookhart  v.  Liohtenthaler,  4S  Pa.   St.  *  Milne  v.  Smith,  2  Dow  H.  L.  Cas.  390. 

161 ;  Peck  v.  Neil,  3  McLean,  26.  '  Carter  v.  Towne,  103  Mass.  507 ;  Davidson 

s  Vanderplank  ».  MUler,  1  Moo.  &  M.  169;  v.  Nichols,  11  Allen,  514;  Parker  v.  Cohoes,  10 

Bridge  v.  Grand  Junction,  etc.,  E.  Co.,  3  Hun,  531.    Compare  Clark  v.  Chambers,  3  Q. 

Mee.  &  W.  244;  Thorogood  v.  Bryan,  8  C.  B.  B.Div.327;Doggetti;.  Eichmond,  etc.R.Co., 

115.  78  N.  C.  305. 

3  Shepherd  v.  Chelsea,  4  Allen,  113 ;  tupra,  '  Griggs  v.  Fleckenstein,  14  Minn.  81. 
{  S.  '  Pastene  v.  Adams,  49  Cal.  87. 
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missioners.'  So,  the  owner  and  occupier  of  premises  fronting  on  a  public  street  is 
not  liable  for  injuries  to  one  who  falls  into  a  coal-hole  properly  constructed  in  the 
sidewalk,  if  the  lid  has  been  removed  by  a  trespasser,  or  by  one  in  an  independent 
employment,  unless  he  had  reason  to  believe  that  the  cover  would  be  removed,  or 
unless,  after  its  removal,  he  suffers  the  hole  to  remain  open,  and  there  had  elapsed  a 
reasonable  time  within  which  a  prudent  man  would  have  discovered  its  open  con- 
dition.2  So,  A.  erects  a  dam  below  the  mill  of  B.,  of  such  a  height  that  the  back- 
flow  of  the  water  does  not  interfere  with  B.'s  mill.  Subsequently,  however,  in  con- 
sequence of  a  new  process  of  mining  going  into  operation  on  the  stream  above  both 
mills,  great  quantities  of  sediment  are  deposited  in  such  a  manner  as,  in  connection 
with  A.'s  dam,  to  injure  B.'s  mill.  A.  is  not  liable  to  B.,  for  the  mischief  is  produced 
by  an  intervening  responsible  cause  which  could  not  have  been  foreseen  by  A.'  So» 
a  loaded  wagon,  driven  with  reasonable  care,  was  strained  and  injured  by  a  defect  in 
the  highway.  The  driver  stopped,  examined  it,  proceeded  on  his  journey,  and,  after 
passing  over  a  rough  and  muddy  road,  came  upon  a  smooth  and  level  road,  where  an 
axle-tree  broke,  and  he  was  thrown  from  the  wagon  and  injured.  It  was  held  that 
he  could  not  recover  damages  of  the  town.  The  town  was  liable  for  the  original 
injury  to  the  wagon,  but  the  intervening  negligence  of  the  driver  was  the  efiScient 
cause  of  the  injury  to  him.*  In  another  case,  hoisting-shears  were  held  in  position 
by  two  guys.  A  stevedore  cast  the  front  guy  loose,  and  did  not  refasten  it.  The 
next  day,  some  boys  swung  on  the  rear  guy,  and  caused  the  shears  to  fall  and  break. 
They  would  not  have  fallen  but  for  the  swinging  of  the  boys,  and  the  swinging  of 
the  boys  would  not  have  caused  them  to  fall  had  the  stevedore  refastened  the  front 
guy.  The  court  held  that  the  stevedore  was  not  liable  for  the  injury  to  the  shears 
caused  by  the  fall.'  The  servant  of  A.,  at  the  close  of  his  day's  work,  negligently 
left  his  truck  in  a  public  street,  with  the  shafts  shored  up  in  the  customary  manner, 
and  supported  by  a  plank.  The  driver  of  B.'s  truck,  proceeding  with  ordinary  care 
and  skill,  accidentally  drove  his  truck  into  A.'s  truck,  whereby  the  shafts  were  knocked 
down,  swung  around  horizontally  upon  the  sidewalk,  and  struck  C,  a  passer-by.  A. 
was  held  liable,  to  pay  damages  to  C.'  If  A.  negligently  leaves  a  dangerous  machine 
in  a  street  or  other  public  place,  and  B.,  a  child,  in  playing  with  it,  sets  it  in  motion 
or  throws  it  down,  so  that  it  injures  C,  another  child,  A.  must  pay  damages  to  C, 
notwithstanding  the  intervening  negligence  of  B.'  By  an  English  drainage  act,'  the 
commissioners  were  to  construct  a  cut,  with  proper  walls,  gates,  and  sluices,  to  keep 
out  the  waters  of  a  tidal  river ;  and  also  a  culvert  under  the  cut,  to  carry  off  the  drainage 
from  the  lands  on  the  east  to  the  west  of  the  cut,  and  to  keep  the  same  at  all  times 
open.  In  consequence  of  the  negligent  construction  of  the  gates  and  sluices,  the 
waters  of  the  river  flowed  into  the  cut,  and,  bursting  its  western  bank,  flooded  the 
adjoining  lands.    The  plaintiff,  and  other  owners  of  lands  on  the  east  side  of  the  cut, 

1  Parker  v.  Cohoes,  10  Hnn,  631.    See  ante,  '  Powell  v.  Deveney,  3  Cnsh.  300. 

p.  766.    Compare  Sterling  ».  Thomas,  60  111.  »  Whether  A.  was  guilty  of  negligence  in 

264 ;  Doherty  v.  Waltliam,  4  Gray,  596.  exposing  the  machine,  is,  as  in  most  other 

2  Harrison  v.  Collins,  86  Pa.  St.  153 ;  ».  c,  6  cases,  a  question  of  fact  for  the  jury.  Lane  v. 
Reporter,  760.  Contra,  under  the  rule  in  Atlantic  Works,  107  Mass.  104.  Compare  Man- 
Jfew  York,  that  one  who,  for  his  own  gain,  gan  v.  Atterton,  L.  R.  1  Exch.  238;  s.  c,  35  L. 
makes  such  holes  in  the  sidewalk  is  a  guati-  J.  (Exch.)  161 ;  14  Week.  Rep.  771 ;  4  Hurl.  Ss 
insurer  of  the  public,  ante,  p.  345.  Colt.  388;  Hughes  v.  McPie,  2  Hurl.  &  Colt. 

s  Proctor  V.  Jennings,  6  Nev.  83.  744;  ».  c,  10  Jur.  (N.  8.)  682;  33  L.  J.  (Ezcb.) 

4  Jenks  V.  Wilbraham,  11  Gray,  142.  177 ;  12  Week.  Rep.  315. 

s  Tutein  v.  Hurley,  98  Mass.  211.  «  7  &  8  Vict.,  c.  106. 
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closed  the  lower  end  of  the  culvert,  which  prevented  the  waters  from  overflowing 
their  lands  to  any  considerable  extent ;  but  the  occupiers  of  lands  on  the  west  side, 
believing  that  the  stoppage  of  the  culvert  would  be  injurious  to  their  lands,  reopened 
it,  and  so  let  the  waters  through,  upon  the  plaintiff's  land,  to  a  much  greater  extent. 
The  court  held  that  the  commissioners  were  responsible  for  the  entire  damage  thus 
caused.' 

§  7.  Intervening  Acts  of  the  Person  injured.  — If,  through  the  negligence  of 
A.,  B.  suffers  an  injury  without  his  own  fault,  A.  is  answerable  for  it;  but  he  is  not 
answerable  for  any  aggravation  of  the  injury  produced  by  the  subsequent  negligence 
of  B.*  The  rule  under  this  head  is,  that  where  the  primary  cause  of  the  damages 
was  the  negligence  of  the  defendant,  the  plaintiff  will  be  entitled  to  the  full  amount 
of  the  damages  sustained,  unless  the  damage  has  been  increased  by  his  own  subse- 
quent negligence ;  and  whether  this  is  so,  or  not,  will  be  a  question  for  the  jury.'  If 
A.  has  received  a  physical  injury  for  which  B.  is  liable,  and  A.  exercises  reasonable 
care,  under  the  circumstances,  in  the  selection  of  a  physician  or  surgeon  to  treat  the 
wound,  but,  notwithstanding  this,  the  hurt  is  aggravated  by  the  unskilful  treatment  of 
the  physician  or  surgeon  thus  employed,  A.  may  recover  of  B.  the  enhanced  damages 
produced  by  the  unskilful  treatment :  they  are  deemed  to  follow  proximately  from  B.'s 
wrong.*  The  reasons  on  which  these  cases  proceed  have  been  thus  expressed :  "In  the 
present  imperfect  state  of  medical  science,  and  amidst  the  conflicting  theories  of 
medical  men,  as  well  as  the  uncertain  reliance  to  be  placed  upon  the  different  modes 
of  treating  injuries  and  diseases,  it  would  not  be  difficult  to  make  it  doubtful,  in  a 
given  case,  if  the  professional  treatment  might  not  have  been  improved,  or  was 
unskilful,  and  thus  a  way  of  escape  might  be  prepared  for  wrong-doers  from  the  legit- 
imate and  legal  consequences  of  their  negligence  or  misconduct.  The  principle, 
therefore,  of  holding  the  defendants  responsible,  is  founded  in  sound  reasons  of  pub- 
lic policy."  ^ 

Other  applications  of  the  same  principle  may  be  given.  A.  hired  the  horse  of  B., 
and  made  him  sick  by  improperly  feeding  and  watering  him,  and  returned  him  in  this 
condition  to  B.  B.,  in  the  exercise  of  reasonable  care,  employed  a  skilful  veterinary 
surgeon  to  treat  the  horse,  who  treated  him  according  to  his  best  judgment,  but  was 
unable  to  cure  him.  In  point  of  fact,  the  treatment  of  the  surgeon  was  improper, 
and  contributed  to  the  horse's  death.  Nevertheless,  A.  was  answerable  to  B.  for  the 
full  value  of  the  horse.'  So,  if  a  horse,  going  off  a  highway  by  reason  of  a  defect 
therein,  falls  upon  a  fence,  and,  in  being  removed  therefrom  with  reasonable  care  and 
skill,  suffers  injury,  the  town  is  liable  for  such  injury.'  A  town  negligently  leaves  a 
bridge  out  of  repair.  A.  attempts  to  drive  over  it  with  a  horse  and  buggy.  The 
horse  breaks  through,  but  without  injury  to  A.  A,  springs  from  the  buggy  and 
endeavors  to  rescue  the  struggling  animal,  and,  in  doing  so,  is  struck  by  the  animal 
and  injured.    The  negligence  of  the  town  is  the  proximate  cause  of  A.'8  injury,  and 


I  Collins  r.  Middle  Levee  Commissioners,  *  Collins  r.  Conncil  Bluffs,  32  Iowa,  824; 

L.  E.  4  C.  P.  279;  «.  u.,  38  L.  J.  (C.  P.)  236;  Kice  o.  Des  Moines,  40  Iowa,  638  (Cole,  J.,  in 

20  L.  T.  (N.  8.)  442.  both  ot  these  cases  dissenting) ;  Stover  v. 

«  Jenks  V.  Wilbraham,  11  Gray,  143.    This  BlnehUl,  61  Me.  439. 
is  a  branch  of  the  doctrine  of  contributory  '  Stover  v.  Bluehill,  61  Me.  442. 
negligence,  which  will  be  discnssed  in  the  •  Eastman «.  Sanborn,  3  Allen,  594.    Corn- 
next  chapter.  pare  Dean  i:  Keate,  8  Camp.  4 

«  BardweU  ti.  Jamaica,  16  Vt.  438.  '  Tuttle  v.  Holyoke,  6  Gray,  447. 
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the  town  must  pay  damages  to  A.i  If  a  pedestrian  steps  into  a  hole  in  a  sidewalk 
which  the  city  has  negligently  left  unrepaired,  and,  stumbling  in  consequence  of 
such  defect,  falls  upon  a  railway  track  and  is  killed  by  a  passing  train,  the  negli- 
gence of  the  city  is  the  proximate  cause  of  his  death,  and  the  city  must  pay 
damages ;  otherwise  if  he  arose  from  his  fall  and  afterwards  went  on  the  track.' 

J  8.  Accidental  Injury  in  escaping  from  sudden  Peril.  — If  A.,  through 
his  negligence  or  fault,  puts  B.  in  a  position  of  immediate  danger,  real  or  apparent,' 
and  B.,  through  a  sudden  impulse  of  fear,  makes  a  movement  to  escape  the  danger,  and, 
in  80  doing,  accidentally  receives  another  and  different  injury  from  that  threatened  by 
the  regligence  of  A.,  he  may  recover  damages  of  A. ;  for  A.'s  negligence  or  fault  is 
the  proximate  cause  of  his  injury.*  Thus,  a  coach  suddenly  breaks  down,  going  at  a 
moderate  gait  on  a  level  road.  A  passenger  seated  upon  the  top,  becoming  alarmed, 
leaps  to  the  ground,  and  thereby  sustains  an  injury.  If  he  had  remained  seated,  he 
would  not  have  been  injured.  The  breaking  of  the  coach  is  the  proximate  cause  of 
the  injury,  and  if  this  happened  through  the  negligence  of  the  proprietor,  he  must 
pay  damages ;  otherwise  not.^  A  fortiori,  if  the  negligence  of  B.  compels  A.  to  adopt 
a  particular  course,  which  he  would  not  have  adopted  but  for  such  negligence,  and,  in 
so  acting  with  ordinary  prudence,  A.  is  injured,  he  may  recover  damages  of  B.'  To 
illustrate :  A  traveller,  whose  horse  takes  fright  at  a  defect  in  the  highway,  leaps  from 
the  wagon  to  avoid  injury,  and  in  so  doing  receives  an  injury.  The  defect  in  the 
highway  is  deemed  the  proximate  cause  of  this  injury,  and  the  town  Is  liable  for  the 
damages.'  This  doctrine  is  frequently  applied  where,  by  reason  of  the  negligence  of 
the  town,  or  other  municipal  corporation  charged  with  the  reparation  of  the  highway, 
an  obstruction  exists  therein,  in  order  to  avoid  which  »  traveller  deviates  from  the 
Uavelled  part  of  the  way,  and,  while  so  off  the  same,  Is,  without  negligence  on  his 
part,  injured.  Here,  although  there  is  a  conflict  of  authority,  the  better  opinion  is 
that  the  town  must  pay  damages.^  But  if  the  traveller  is  compelled  to  turn  oj^  the 
highway  itself,  by  resison  of  a  defect  therein  rendering  it  impassable,  and  while  so  off 

1  Paget).  Bucksport,64Me.51;Stickiieyc.  necessity  ot  self-defence,  in  the  presence 

Maidstone,  30  Vt.  738.    Compare  Stevens  v.  of  words  and  demonstrations  which  tlireaten 

Boxford,  10  Allen,  25.  death  or  great  bodily  harm,  although  in  fact 

-  Schmidt  v.  Chicago,  etc.,  E.  Co.,  83  HI.  no  harm  is  intended.    Wiltberger's  Case,  3 

4<»,  411.  Wash.  C.  Ct.  515;  Shorter  v.  The  People,  2 

3  IngaUs  V.  Bills,  9  Mete.  1.  N.  Y.  193;  Logue  v.  The  Commonwealth,  38 

♦  Coulter  V.  American  Merchants'  Union  Pa.  St.  265 ;  Campbell  v.  The  People,  16  111. 

Expre6sCo.,56N.Y.585;5Lans.67;Ingall8».  17;  Schnier  «.  The  People,  23  111.17;  Meri- 

Bills,9  Mete.  1;  Lund  v.  Tyngsboro,  11  Cash.  dith  v.  The  Commonwealth,  IS  B.  Men.  49; 

563;  Pittsburgh  v.  Grier,  22  Pa.  St.  54;  Sears  The  People ».  Sullivan,  7  N.  Y.  396 ;  The  State 

V.  Dennis,  105  Mass.  310;  Card  v.  Ellsworth,  v.  Neeley,  20  Iowa,  108;  Forster's  Case,  1 

65  Me.  547.    Compare  Wilson  v.  Susquehanna  Lew.  C.  C.  187 ;  The  Commonwealth  v.  Drum, 

Turnpike  Co.,  where,  on  the  facts,  the  court  58  Pa.  St.  9 ;  The  Commonwealth  v.  SeUridge, 

refused  to  apply  the  rule.    Where  a  horse  Hor.  &  Thomp.  Cas.  on  SeU-Defence,  1.    The 

went  over  a  bank  from  a  highway,  in  conse-  other  cases  here  quoted  are  likewise  to  be 

quence  jf  a  want  of  a  railing,  and,  coming  found  in  the  collection  of  cases  last  named, 

upon  lie  in  a  field  below,  under  the  impulse  '  Ingalls  v.  Bills,  9  Mete.  1. 

of  fear,  caused  by  the  faU,  slipped,  fell,  and  «  Stone  v.  Hnbbardston,  100  Mass.  49. 

was  injured,  the  town  was  liable  for  the  in-  '  Card  v.  Ellsworth,  65  Me.  547.    Aliter  if 

jury.   Stevens  D.  Boxford,  10  Allen,  25.   Com-  the  traveller  jumped  from  the  wagon  for  the 

pare  Page  r.  Buoksport,  64  Me.  51;  Stickney  purpose  of  taking  hold  of  the    horse  and 

V.  Maidstone,  30  Vt.  738.     It  is  upon  like  leading  him  around  the  obstacle.    Ibid. 

ground  that  the  criminal  law  excuses  homi-  s  Ante,  p.  769. 
oide  when   committed    under   a   supposed 
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the  highway,  and  attempting  with  due  care  to  pass  the  ohstaele,  receives  an  injury,  he 
cannot  recover  damages  of  the  town,  although  he  could  have  done  so  if  the  injury  had 
happened  to  him  while  on  the  highway ;  for  the  negligence  of  the  town  is  to  be  deemed 
a  remote  cause  of  the  injury. •  It  was  so  held  when  the  traveller,  going  off  the  high- 
way to  shun  an  obstruction  not  otherwise  passable,  foundered  in  a  pond; '  and  where, 
a  bridge  having  been  washed  away  and  not  rebuilt,  he  attempted  to  cross  at  a  ford, 
not  in  the  dedicated  highway,  the  river  being  swollen.' 

2  9.  Effect  of  Collateral  Unlawful  Act.  —  The  mere  fact  that  the  plaintiff,  on 
the  one  hand,  or  the  defendant  on  the  other,  was  engaged  in  violating  the  law  in  a 
given  particular  at  the  time  of  the  happening  of  the  accident,  will  not  bar  the  right 
of  action  of  the  former,  nor  make  the  latter  liable  to  pay  damages,  unless  such  viola- 
tion of  law  was  an  efficient  cause  of  the  injury.*  Accordingly,  if  A.  has  sustained  an 
injury  through  the  negligence  of  B.,  he  may  recover  damages  of  B.,  although  he  was 
at  the  time  trespassing  upon  the  rights  of  C,  or  otherwise  performing  an  unlawful 
act.^  So,  a  traveller  on  a  stage-coach  is  injured  by  an  accident  which  happens  to  the 
coach.  The  mere  fact  that  at  the  time  of  the  accident  the  coach  was  being  driven  on 
the  wrong  side  of  the  road,  does  not  make  its  owner  liable.*  But  if  the  unlawful  act 
of  the  plaintiff  concurred  with  the  negligence  of  the  defendant  in  producing  the 
injury,  then,  upon  familiar  grounds,  more  fully  examined  in  the  next  chapter,  he  can- 
not recover.'  Thus,  A.,  in  driving  over  a  bridge  at  a  rate  of  speed  faster  than  a  walk, 
in  violation  of  a  city  ordinance,  receives  an  injury  by  reason  of  a  defect  in  the 
bridge.  A.  cannot  recover  damages  of  the  city.^  So,  if  A.,  without  authority  of 
law,  connects  his  drain  with  a  public  sewer,  and  water  from  the  sewer  backs  up  and 
floods  his  cellar,  the  city  is  not  liable  for  the  damages,  because  A.'s  unlawful  act,  and 
not  the  negligence  of  the  city,  is  the  proximate  cause  of  the  injury.' 

This  rule  is  closely  impinged  upon  by  the  numerous  class  of  cases,  principally  in 
the  New  England  courts,  which  hold  that  a  person  cannot  recover  damages  of  a 
town  for  an  injury  sustained  through  a  defect  in  a  highway  which  the  town  is  bound 
to  keep  in  repair,  while  such  person  was  travelling  on  Sunday,  in  violation  of  a  pub- 
lic statute.^"    The  doctrine  of  these  cases  has  been  forcibly  combated  by  the  Supreme 

'  Tisdale  v.  Norton,  8  Mete.  388 ;  Hyde  v.  Wauwatosa,  29  Wis.  21 ;  Phlla.,  etc.,  E.  Co.  v. 

Jamaica,  27  Vt.  458.  Phila.,eto.,Tow-boat  Co.,23  How.  209.    Con- 

2  Tisdale  v.  Norton,  8  Meto.  388.  tra,  Pfau  v.  Eeynolds,  53  111.  212. 

8  Hyde  v.  Jamaica,  27  Vt.  4i3, 458.  =  Norris  v.  Litchfield,  35  N.  H.  271. 

*  Counter  v.  Couch,  8  Allen,  436 ;  Kidder  o.  «  Aston  v.  Heaven,  2  Esp.  533. 

Dunstable,  11  Gray,  342;  Morrison  i;.  General  '  Bosworthtj.  Swansey,  lOMetc.363;  Wor- 

SteamNav.Co.,8Exch.731;Bigelow».Eeed,  cester  v.  Essex  Merrimac  Bridge  Corp.,  7 

61  Me.  325 ;  Damon  v.  Scituate,  119  Mass.  66 ;  Gray,  467 ;  Heland  v.  Lowell,  3  Allen,  407. 
Jennings  B.  Wayne,  63  Me.  468;  Kepperly  v.  >  Heland  v.  Lowell,   3  Allen,  407.    This 

Eamsden,  83  111.  354;  Chicago,  etc.,  R.  Co.  v,  application  of  the  rule  is  not,  however,  sup- 

McKean,  40  111.  218;  St.  Louis,  etc.,  E.  Co.  v.  ported  by  legal  analogy,  unless  the  clrcum- 

Manly,  58  111.  300;  Steele  v.  Burkhardt,  104  stances  were  such  that  the  plaintiff  would 

Mass.  59 ;  Kearns  v.  Snowden,  104  Mass.  63 ;  have  received  the  injury  il  he  had  drivei'  at 

Spofford  V.  Harlow,  3  Allen,  176;  Wrinn  v.  a  walk. 

Jones,  112  Mass.  360 ;  Smith  v.  Conway,  121  »  Darling  *.  Bangor,  68  Me.  108. 

Mass.  216 ;  Gale  v.  Lisbon,  52  N.  H.  174 ;  Nor-  lo  Bosworth  v.  Swansey,  10  Mete.  363 ;  Jones 

rls  v.  Litchfield,  35  N.  H.  271;   Schmid   v.  r.  Andover,  10  Allen,19;  Connolly  w.  Boston, 

Humphrey,   12  West.   Jur.  475;   Carroll  «.  117  Mass.  64 ;  Hinckley  ».  Penobscot,  42  Me. 

Staten  Island  E.  Co.,  58  N.  Y.  126 ;  Woodman  89 ;  Oratty  v.  Bangor,  57  Me.  423 ;  Johnson  v. 

V.  Hubbard,  25  N.  H.  67;  Morton  v.  Gloster,  Irasburgh,  47  Vt.  28  (where  the  question  is 

46  Me.  520;  Hall  v.  Corcoran,  107  Mass,  251;  ably  reasoned).    See,  in  particular,  Hamilton 

Mohney  v.  Cook,  26  Pa.  St.  342;  Sutton  v.  ».  Boston,  14  Allen,  47S,  where  the  history  ol 
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Courts  of  Wisconsin  and  Iowa,  and  by  a  very  able  writer.'  These  dissenting  views 
are  based  upon  the  idea  that  the  unlawful  act  of  travelling  on  Sunday  is  not  a  proxi- 
mate or  concurrent  cause  of  the  injury,  but  collateral  to  it.  The  Vermont  court  fully 
concedes  the  force  of  this  reasoning;  but  avoids  the  conclusion  reached  by  it,  by 
directing  attention  to  the  fact  that  the  right  to  recover  damages  of  the  town  for  an 
injury  sustained  by  a  traveller  in  consequence  of  a  defect  in  its  highway  is  in  that 
State  a  statutory  right,  and  that  the  use  of  the  highway  for  Sunday  travelling  is  like- 
wise prohibited  by  statute.  The  Legislature  thus,  in  effect,  says,  that  the  town  must 
keep  its  highway  in  repair  for  the  use  of  persons  who  travel  on  week-days,  but  that 
it  owes  no  duty  of  this  nature  to  those  who  travel  on  Sunday.  It  is  not  required  to 
establish  and  keep  in  repair  highways  for  such  uses.  It  is  obvious  that  this  is  a 
question  on  which  there  is  much  to  be  said  on  either  side.  At  least,  one  can  well 
understand  how  a  judge,  while  not  sympathizing  with  the  policy  of  the  Sunday-law 
in  question,  might  feel  bound  to  administer  it  as  the  New  England  courts  have  done. 
One  court  has,  however,  pushed  the  application  of  this  statute  to  an  extent  which 
at  once  ignores  the  analogies  of  the  law  and  the  principles  of  humanity.' 


the  Sunday  legislation  ot  Massachusetts  is 
reviewed.  The  Massachusetts  statute  ior- 
bids  travelling  on  the  Lord's  Day, "  except 
from  necessity  or  charity,"  under  a  penalty 
of  $10  for  every  offence ;  and  the  statutes  of 
Maine  and  Vermont  are  similar.  To  go  to 
procure  medicine  lor  a  sick  child  (Gorman 
V.  Lowell,  117  Mass.  65),  or  to  bring  a  maid- 
servant home  in  order  that  she  may  prepare 
needful  food  for  the  family  (Crosman  v. 
Lynn,  121  Mass.  301,  citing  Kex  v.  Cox,  2 
Burr.  785;  Kex  v.  Younger,  5  Term  Eep. 
449),  or  to  go  a  distance  of  eight  miles  to 
visit  one's  children,  who  are  properly  away 
from  home  (McClary  v.  Lowell,  44  Vt.  116), 
is,  mthin  the  meaning  of  such  a  stat- 
ute "travelling  from  necessity  or  char- 
ity." But  one  who  works  by  night  instead 
of  by  day,  and  Who  travels  on  the  Lord's 
Day  for  the  purpose  of  seeing  his  master  and 
inducing  him  to  change  his  hours  of  labor 
from  night  to  day  time,  in  order  that  he  may 
sleep  better,  is  not  travelling  from  necessity 
or  charity.  Connolly  v.  Boston,  117  Mass.  64. 
Neither  Is  going  a  short  distance  on  Sunday 
evening,  in  company  with  several  other  per- 
sons, by  invitation,  to  the  house  of  a  friend, 
for  the  purpose  of  spending  the  evening  in 
pieasme.  Oratty  ».  Bangor, 57 Me.  433.  But 
to  walk  out  a  short  distance  for  exercise 
merely,  is  not  within  the  prohibition  of  the 
statute.  Hamilton  v.  Boston,  14  Allen,  475. 
No  distinction  is  made  between  those  who 
travel  in  town  and  those  who  travel  from 
town  to  town.  The  former  violate  the  law 
as  much  as  the  latter.  Tillock  v.  Webb,  56 
Me.  100;  Cratty  v.  Bangor,  67  Me.  423.  The 
necessity  which  will  excuse  the  Sunday 
tiaveller  must  be  a  real  and  not  a.  fancied 


one.  If  it  is  not  a  real  necessity,  an  honest 
belief  that  it  is  such  will  not  justify  the  act 
Johnson  v.  Irasburgh,  47  Vt.  28.  It  is  said 
that  an  act  which,  under  the  circumstances, 
is  morally  fit  and  proper  to  be  done  on  the 
Sabbath,  is  not  prohibited  by  the  statute  of 
Massachusetts  (The  Commonwealth  v.  Knox, 
6  Mass.  76 ;  Flagg  v.  MUlbury,  4  Gush.  ?43 ;  The 
Commonwealth  v.  Josselyn,  97  Mass.  411 ;  The 
Commonwealth  v.  Sampson,  97  Mass.  407) ; 
nor  by  that  of  Vermont  (McClary  v.  Lowell, 
44  Vt.  116).  Where  it  appears  that  the  plaintiff 
was  injured  on  the  Lord's  Day,  while  travel- 
ling on  secular  business,  the  hurden  is  on 
him  to  show  that  he  was  travelling  from 
necessity  or  charity.  Bosworth  v.  Swansey, 
10  Mete.  363;  Hinckley  v.  Penobscot,  42  Me. 
89.  See  also  Gregg  v.  Wyman,  4  Cush.  322. 
Travelling  after  sunset  on  Sunday  is  not  in 
violation  of  the  statute  of  Maine.  Bryant  v. 
Biddeford,  39  Me.  193. 

1  Sutton  V.  Wauwatosa,  29  Wis.  21,  opinion 
by  Dixon,  C.  J.;  Schmid  v.  Humphrey,  12 
West.  Jur.  475 ;  Whart.  on  Neg.,  §  331. 

^  The  Massachusetts  court  carries  the 
doctrine  so  far  as  to  hold  that  damages  can- 
not be  recovered  of  a  railroad  company  for 
an  injury  sustained  at  a  railway-crossing, 
through  negligence  of  the  company's  ser- 
vants, whUe  the  plaintiff  is  travelling  on  Sun- 
day. Smith  V.  Boston,  etc. ,  K.  Co.,  120  Mass. 
490.  It  has  lately  been  ruled,  in  the  same 
State,  that  if  a  man,  while  travelling  on  Sun- 
day, in  violation  of  the  statute,  fastens  his 
horse  at  the  side  of  the  road,  and  the  horse  is 
injured  by  the  negligent  act  of  another  in 
driving  against  it,  he  cannot  sustain  an  action 
of  tort  for  the  injury,  for  the  unlawful  ti-avel- 
ling  is  deemed  necessarily  to  have  contrib- 
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The  statute  of  New  Hampshire  is  different  from  those  of  the  States  just  noticed. 
It  declares,  that  "  no  person  shall  do  any  work,  husiness,  or  labor  of  his  secular  calling, 
to  the  disturbance  of  others,  works  of  necessity  and  mercy  excepted,  on  the  first  day 
•of  the  week,  commonly  called  the  Lord's  Day;  nor  shall  any  person  use  any  piny, 
game,  or  recreation  on  that  day,  or  any  part  thereof."  '  In  that  State,  a  person 
travelling  on  Sunday,  in  such  a  manner  as  not  to  disturb  others,  may  recover  damages 
■of  the  town  for  an  injury  by  a  defect  in  its  highway,  in  the  same  manner  as  he  could 


nted  to  it.  Lyons  v.  Desotelle,  124  Mass.  387. 
In  the  same  State,  A.  gratuitously  assisted  B. 
In  clearing  out  awellpit  in  his  mill  on  the 
Lord's  Day,  so  as  to  prevent  the  mill  from 
stopping  on  a  week-day.  In  so  doing  he 
was  injured.  This  was  not  the  work  of  ne- 
cessity or  charity,  within  the  meaning  of  the 
statute,  and  he  could  not  recover  damages 
of  B.  McGrath  v.  Merwin,  112  Mass.  467. 
It  has  been  there  held  that  the  owner  of  a 
horse,  who  lets  it  on  the  Lord's  Day,  to  be 
driven  for  pleasure  to  a  particular  place, 
-cannot  recover  damages  in  case  the  hirer 
■drives  it  to  a  different  place,  and  in  so  doing 
injures  it.  Gregg  v.  Wyman,  4  Cush.  322. 
But  this  severe  application  of  the  statute 
;has  been  denied  in  New  Hampshire  (Wood- 
man V.Hubbard,  25  N.  H.  67),  and  in  Maine 
^Morton  v.  Gloster,  46  Me.  420),  and  has  been 
finally  abandoned  in  Massachusetts.  Hall  v. 
Corcoran,  107  Mass.  251.  The  same  court 
-also  holds,  that  one  who  is  travelling  on  a 
horse-railroad  on  Sunday,  not  on  a  journey 
■of  necessity  or  charity,  cannot  recover  dam- 
ages of  the  company  for  an  injury  received 
while  so  travelling,  for  which  the  company 
would  have  been  liable  had  it  occurred  on  a 
-weekday.  Stanton  v.  Metropolitan  R.  Co., 
14  Allen,  485.  The  Court  of  Appeals  of  New 
York,  proceeding  on  sounder  and  more 
.humane  views,  has  denied  this  doctrine,  and 
ruled  that  a  public  carrier  cannot  defend  an 
■action  for  a  wrongful  injui-y  to  the  passen- 
ger by  setting  up  that  the  passenger  was 
travelling  on  Sunday,  in  violation  of  a  stat- 
ute, for  to  do  so  would  be  to  take  advantage 
•of  its  own  wrong  in  the  same  particular. 
Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y.  126. 
The  same  enlightened  view  of  the  subject 
was  taken  by  the  Supreme  Conrt  of  Pennsyl- 
vania in  Mohney  v.  Cook,  26  Pa.  St.  342, 
where  the  defendant  sought  to  escape  lia- 
bility for  injuring  the  plaintiff's  boat  by 
unlawfully  obstructing  the  stream,  on  the 
ground  that  the  plaintiff  was  running  his 
boat  on  Sunday,  contrary  to  law.  The  court 
•overruled  this  defence,  and  said:  "We 
should  work  a  confusion  of  relations,  and 
lend  doubtful  aid  to  morality,  if  we  should 
-allow  one  offender  against  the  law  to  set  np 
.against  the  plaintiff  that  he  is  a  public  of- 


fender." The  Supreme  Court  of  the  United 
States  has  taken  the  same  view  of  the  ques- 
tion, in  a  case  presenting  similar  facts.  A 
vessel  sailed  from  a  port  of  Maryland  on 
Sunday,  and  was  injured  by  coming  into  col- 
lision with  some  piles,  negligently  left  in 
the  river  by  the  defendant,  a  railway  com- 
pany, which  had  started  to  build  a  bridge 
there  and  then  abandoned  it.  A  statute  of 
Maryland  forbade  persons  "  to  work,  or  do 
any  bodily  labor,  or  to  willingly  suffer  any  of 
their  servants  to  do  any  manner  of  work  or 
labor,  on  the  Lord's  Day, — works  of  neces- 
sity and  charity  excepted,"  and  imposed  a 
fine  of  twenty  shillings  for  its  violation.  It 
was  held,  assuming  that  leaving  a  port  on 
Sunday  Infringes  the  municipal  law,  that  the 
defendant  could  not  set  up  the  violation  of 
the  statute  as  a  defence  to  the  action.  In 
giving  the  judgment  of  the  court,  Mr.  Justice 
Grier  said:  "The  law  relating  to  the  ob- 
servance of  Sunday  defines  a  duty  of  a  citi- 
zen to  the  State,  and  to  the  State  only.  For 
a  breach  of  this  duty  he  is  liable  to  the  fine 
or  penalty  imposed  by  the  statute,  and 
nothing  more.  Courts  of  justice  have  no 
power  to  add  to  this  penalty  the  loss  of  a 
ship  by  the  tortious  conduct  of  another, 
against  whom  the  owner  has  committed  no 
offence.  It  is  true  that  in  England,  after  the 
statute  forbidding  labor  on  the  Lord's  Day, 
they  have,  by  a  course  of  decision  perhaps 
too  obsequiously  followed  in  this  country, 
undertaken  to  add  to  the  penalty  by  declar- 
ing void  contracts  made  on  that  day;  but 
this  was  only  in  case  of  executory  contracts, 
which  the  courts  were  invoked  to  execute. 
It  is  true  that  cases  may  be  found  in  the 
State  of  Massachusetts  (citing  Bosworth  v. 
Swansey,  10  Mete.  363;  Gregg  ».  Wyman,  4 
Cush.  322)  which,  on  a  superficial  view, 
might  seem  to  favor  this  doctrine  of  set-off 
in  cases  of  tore;  but  those  decisions  depend 
on  the  peculiar  legislation  and  customs  of 
that  State,  more  than  on  any  general  prin- 
ciples of  justice  or  law  (citing  Woodman  r. 
Hubbard,  25  N.  H.  67)."  Phila.,  etc.,  R.  Co. 
v.  Phila.,  etc.,  Towboat  Co.,  23  How.  209,  218. 
1  Rev.  Stat.  N.  H.,  chap.  118,  §  1;  Comp. 
Stat.  N.  H.,  chap.  124,  §  1;  Gen.  Stat.  N.  H., 
rh.'ip.2n5  §  3. 
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if  the  injury  had  been  received  on  a  week-day."  Nor  is  travelling  on  Sunday  to- 
make  a  social  visit  using  "any  play,  game,  or  recreation,"  within  the  meaning  of  th& 
statute;  and  if  the  person  thus  travelling  receives  an  injury  from  a  defect  in  the- 
highway,  he  has  a  like  cause  of  action  against  the  town.' 

The  Iowa  statute  provides:  "If  any  person  be  found  on  the  first  day  of  the  week,, 
commonly  called  Sabbath,  engaged  in  any  riot,  fighting,  or  oflfering  to  fight,  or  hunt- 
ing, shooting,  carrying  fire-arms,  fishing,  horse-racing,  dancing,  or  in  any  manner  dis- 
turbing any  worshipping  assembly  or  private  family,  or  in  buying  or  selling  property 
of  any  kind,  or  in  any  labor,  the  work  of  necessity  and  charity  only  excepted,  every 
person  so  offending  shall,  on  conviction,"  etc'  Under  this  statute  it  has  been  ruled, 
that  if  A.  is  otherwise  entitled  to  recover  damages  of  B.,  and  for  an  injury  receivefli 
in  consequence  of  B.'s  dog  scaring  his  horse,  the  fact  that  the  accident  occurred  while- 
A-  was  travelling  on  Sunday,  on  a  business  errand,  will  not  defeat  his  right  to  recover.* 

f  10.  Other  Illustrations  of  the  foregoing  Boctrines. — A  man  mounts  a 
pile  of  flag-stones  in  a  public  street  to  make  a  speech.  A  crowd  of  hearers  gather 
about  him,  some  of  whom  also  get  on  the  stones,  and  break  them.  The  speaker  is- 
not,  as  matter  of  law,  liable  for  the  damages ;  but  whether  his  conduct  was  the  prox- 
imate cause  of  the  damage,  is  a  question  for  the  jury.'  A  water-works  company  stops- 
up  a  public  foot-way,  so  that  persons  having  occasion  to  pass  that  way  trespass  upon 
the  land  of  B. ,  and  beat  down  his  herbage.  This  gives  B.  no  cause  of  action  against 
the  company.* 

An  ox  escapes  from  his  owner's  enclosure,  upon  a  railway  track,  by  reason  of  the- 
neglect  of  the  company  to  fence  their  track  at  a  given  point.  It  is  thence  driven  by  an 
employee  of  the  company  into  another  man's  pasture,  from  which  it  strays  across  its- 
owner's  land,  outside  of  his  enclosure,  on  to  another  part  of  the  track,  and  is  there- 
killed,  six  hours  in  the  meantime  having  intervened.  The  company  is  liable  for  the-^ 
damages,  although  at  the  time  the  ox  is  killed  its  locomotive  is  being  driven  with  the- 
proper  care.' 

A  defendant  negligently  suffers  his  fence  to  get  out  of  repair,  whereby  his  neigh- 
bor's horse  escapes  into  his  close,  and  is  there  killed  by  the  accident  of  a  haystack 
falling  upon  him.  The  defendant  is  not  liable."  In  consequence  of  the  neglect  of  A. 
to  maintain  a  fence  which  he  was  bound  to  maintain,  the  horse  of  A.  strayed  into  the- 
field  of  B.,  and  there  kicked  and  injured  a  horse  of  B.  A.  was  liable  to  B. ;  the 
damages  were  not  too  remote.'  A.,  whose  duty  it  is  to  maintain  a  division-fence, 
constructs  the  fence  with  old  wire-rope ;  this  decays  by  rust,  and  some  of  the  frag- 
ments fall  on  B.'s  land,  and  are  swallowed  by  B.'s  cow,  causing  her  death.  A.  is  liable 
to  B.  for  the  loss  of  the  cow.""  A.,  being  under  a  prescriptive  obligation  to  maintain- 
a  fence  between  his  own  close  and  that  of  B.,  suffers,  unknowingly,  such  fence  to  be 
broken  down.  By  reason  of  this,  B.'s  cow  escapes  into  A.'s  close,  and  there  eats  some 
leaves  of  a  yew-tree,  and  is  killed.    A.  must  pay  damages  to  B."' 

A  leak  of  gas  occurs  in  A.'s  house.    The  gas  company  sends  its  servant  to  repair  it. 

'  Button  V.  Weare,  17  N.  H.  34.  '  Oilman   v.  European,  etc.,  R.    Co.,   60' 

'  Corey  v.  Bath,  35  N.  H.  531.    Compare  Me.  235. 

Frost  V.  Hull,  4  N.  H.  153;  Allen  v.  Demlng,  »  Powell  v.  Salisbury,  2  Ton.  &  Jer.  391. 

14  N.  H.  133.  Compare  Rooth  v.  Wilson,  1  Barn.  &  Aid.  69. 

3  Code  Iowa  1873,  §  4072.  9  Lee  v.  Riley,  11  Jur.  (N.  8.)  527;  ».  c,  12 

■•  Schmid    v.   Humphrey,   12    West.   Jur.  L.T.  (x.  8.)  388;  341,.  J.  (C.  P.)  212;  13  Week. 

475.                                           ^  Kep.  751;  18  0.  B.  (N.  S.)  722. 

6  Fairbanks  v.  Kerr,  70  Pa.  St.  86.  w  Firth  v.  Bowling  Iron-Works  Co.,  8,0.  P- 

6  Blagrave    v.  Bristol  Water- Works  Co.,  Div.  264;  s.  c,  18  Alb.  L.  J.  16. 

1  Hurl.  &  J«.  369,  386.  Ji  Lawrence  v.  Jenkins,  L.  R.  8  Q.  B.  274. 
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Througb  the  negligence  of'the  servant,  an  explosion  takes  place,  and  a  child  of  A.  is 
injured.  The  gas  company  must  pay  damages  to  the  child,  although  the  leak  may 
have  been  caused  by  A.  himself;  for  the  negligence  of  A.  in  causing  the  leak  would 
be  a  remote  cause  of  the  injury.'  " 

A  carrier  by  canal  starts  on  a  voyage,  with  a  horse  which  is  lame  attached  to  his 
boat.  In  consequence  of  this,  a  delay  takes  place,  pending  which  the  goods  ai-e  lost 
by  an  extraordinary  flood.  If  the  horse  had  not  been  lame,  the  boat  would  have 
passed  the  place  at  which  the  flood  occurred.  The  carrier  is  not  liable ;  for  his  negli- 
gence in  using  a  lame  horse  is  not  a  proximate  cause  of  the  loss,  since  ordinary  skill 
and  foresight  would  not  have  foreseen  such  a  consequence  of  the  act  in  question.' 

A.  moored  his  barges,  loaded  with  coal,  in  the  middle  of  a  stream,  making  them  fast 
to  a  bridge  below.  In  this  position,  if  any  of  them  should  sink,  it  would  probably 
work  injury  to  the  barges  of  others.  One  of  them  sank  by  an  accident  which  did 
not  involve  negligence  in  A.,  and,  in  sinking,  lodged  against  and  settled  under  the 
barges  of  B.,  which,  when  the  water  subsided,  were  thereby  injured.  A.  was  liable 
t6B.» 

An  ordinarily  gentle  horse  takes  fright  at  an  object  which  the  town  has  negligently 
and  improperly  allowed  to  remain  in  the  highway,  and,  running  away,  throws  the 
driver  out  of  the  wagon  and  injures  him.  The  negligence  of  the  town  is  the  proxi- 
mate cause  of  the  injury.* 

A  steam-whistle  on  a  locomotive  is  sounded  under  a  bridge  while  a  traveller  is 
passing  over  it,  whereat  his  horses  take  fright,  run  away,  and  he  is  injured.  The 
negligence  of  the  servant  of  the  company  is  the  proximate  cause  of  the  injury,  and 
the  company  must  pay  damages.' 

A  horse  of  A.  takes  fright  at  a  locomotive,  and  runs  from  the  field  where  it  is  feed- 
ing, on  to  a  railway  track  which  is  not  properly  fenced,  and  is  there  injured  by 
breaking  its  legs  between  the  bars  of  a  cow-pit.  The  company  is  not  liable.  The 
damages  are  too  remote.^  There  must,  in  the  view  of  this  court,  be  an  actual  colli- 
sion between  the  locomotive  of  the  train,  and  the  animal.'  But  other  courts  hold 
otherwise  under  similar  statutes.^ 

A  woman,  while  standing  on  the  edge  of  a  crowded  deck  of  a  ferry-boat,  is  jostled 
therefrom  by  a  team  which  is  being  driven  from  the  boat  to  the  dock.  Her  own  neg- 
ligence is  the  proximate  cause  of  the  injury.' 

A  turnpike  company  is  negligent  in  not  providing  a  good  and  sufficient  railing  on 
the  side  of  one  of  its  bridges.  A  traveller's  horse  takes  fright  and  becomes  uncon- 
trollable upon  the  town  road,  which  the  company  is  not  bound  to  repair;  it  runs 
thence  upon  private  property;  thence  back  upon  the  town  road;  thence  upon  the 
company's  bridge,  over  the  side  of  which  it  falls,  and  is  injured.  If  the  injury  would 
have  been  prevented  by  a  suflicient  railing  on  the  bridge,  the  company  must  pay 
damages,  notwithstanding  the  previous  combination  of  accidents. i" 

A  pair  of  horses  hitched  near  a  public  highway  become  frightened  from  some  un- 
known cause,  run  upon  and  down  the  highway  upon  a  bridge,  which  is  defective  for 

'  Lannen  v.  Albany  Gas-Light  Co.,  44  N.T.  <■  Pennsylvania  R.  Co.  v.  Bamett,  59  Pa.  St. 

459.  259, 265. 

s  Morrison  v.  Davis,  20  Pa.  St.  Vn.  '  Ohio,  etc.,  R.  Co.  v.  Cole,  41  Ind.  331. 

s  McGrew  u.  Stone,  53  Pa.  St.  436.  '  Ibid.;  Peru,  etc.,  E.  Co.  r.  Hasket,  10 

*  Clark  V.  Lebanon,  63  Me.  393.    So  held  Ind.  409. 

where,  on  similar  facta,  the  injury  was  to  a  «  Ante,  p.  631. 

team  of  horses,  and  not  to  the  driver.    To-  »  Cunningham  v.  Lyness,  22  Wis.  245. 

peka  V.  Tuttle,  5  Kan.  311, 322.  i"  Baldwin  v.  Turnpike  Co.,  40  Conn.  238. 
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want  of  a  railing,  and  one  of  them  falls  off  the  bridge  and  is  killed.  On  like  ground, 
the  town  must  pay  damages.' 

A.  puts  a  heap  of  lime  rubhish  in  the  street,  and  the  dust  blowing  from  it  frigiJtens 
the  horse  of  B.,  attached  to  a  chaise,  and  he  runs  away;  and  B.,  to  avoid  colliding 
with  an  approaching  wagon,  reins  his  horse  to  one  side ;  in  consequence,  he  runs  upon 
another  heap  of  lime  rubbish,  and  upsets  the  chaise  and  injures  B.  Here,  B.  cannot 
recover  damages  of  A.,  for  the  negligence  of  A.  is  not  the  proximate  cause  of  B.'s 
injurv,^  but  it  is  rather  to  be  ascribed  to  accident,  or  inability  in  the  driver,'  or  to  his 
unskilfulness.*  A  building-contractor  places  a  pile  of  brick  in  one  of  the  most  public 
streets  in  a  large  city,  in  violation  of  one  of  the  city  ordinances,  by  which  the  street 
is  so  obstructed  that  it  is  difBcult  for  teams  to  pass  each  other  without  a  collision. 
The  plaintiff  has  two  teams  hauling  sand.  While  these  teams  are  returning  with 
their  loads,  his  son,  a  lad  of  about  twelve  years,  gets  upon  the  back  part  of  the  fore- 
most wagon,  and  while  occupying  a  seat  formed  by  the  projection  of  the  bottom  of 
the  wagon-box  beyond  the  tail-board,  the  vehicle  is  suddenly  stopped  by  a  collision 
with  an  express  wagon  at  the  place  of  the  obstruction.  The  driver  of  the  rear  wagon, 
watching  to  avoid  a  collision  on  his  part,  does  not  see  that  the  front  wagon  has  stopped 
until  very  near  it,  when,  in  attempting  to  stop  his  wagon,  the  tongue  is  elevated,  and 
strikes  the  boy  in  the  abdomen,  inflicting  a  wound  causing  Instant  death.  In  an  action 
for  damages,  by  the  administrator  of  the  boy,  the  contractor  is  held  liable.* 

A.  owns  a  steam-mill.  Its  chimney  has  no  spark-catcher,  and  scatters  fire  for  some 
distance  around  the  neighborhood.  The  sparks  from  this  chimney  set  fire  to  B.'s 
hotel,  two  hundred  and  thirty-three  feet  distant.  A.  is  held  liable  for  the  damages.' 
A.  negligently  sets  a  fire  in  the  field  of  B.  By  the  operation  of  an  ordinary  wind,  or 
of  a  wind  not  unusual  for  the  season  of  the  year,  it  spreads  to  the  field  of  C,  and 
there  does  damage.  A.  must  make  reparation  to  C,  for  his  negligence  is  the  proxi- 
mate cause  of  C.'s  loss.'  A  fire  negligently  kindled  by  a  locomotive,  after  being 
extinguished,  in  the  judgment  of  those  contending  with  it,  breaks  out  afresh  and  con- 
sumes the  fence  of  the  plaintiff,  about  three-fourths  of  a  mile  distant  from  the  track. 
It  is  held  that  the  injury  is  a  remote  consequence  of  the  negligence  of  the  railway 
company,  and  that  the  plaintiff  cannot  recover.^ 

A  street  lay  between  plaintiff's  property  and  the  river,  and  contiguous  to  the 
latter;  the  defendant,  a  railway  company,  filled  up  a  portion  of  the  river  virith 
deposits  of  earth,  increasing  the  distance  of  plaintiff's  property  therefrom,  and  occu- 
pied it  with  tracks  and  buildings;  a  house  belonging  to  plaintiff  accidentally  taking 
fire,  the  fire-department  were  unable  to  obtain  access  to  the  river  by  reason  of  the 
use  of  the  street  and  embankment  by  the  railway  company.  The  plaintiff  having 
sued  the  latter  for  damages  for  the  destruction  of  his  building,  it  was  held  that  the 
damages  were  too  remote,  and  the  company  not  liable.' 

A.  constructs  and  maintains  a  dam  upon  a  stream  in  a  negligent  and  careless  man- 
ner. In  consequence  of  this,  the  dam  gives  way,  and  the  accumulated  waters  carry 
away  the  dam  of  B.,  immediately  below.  The  waters,  thus  further  augmented,  carry 
away  the  dam  of  C,  below  that  of  B.    A.  must  pay  for  the  loss  of  C.'s  dam."    The 

'  Ward  ».  North  Haven,  43  Conn.  148.  7  Henry  c.  Southern,  etc.,  E.  Co.,  60  Cal.  176. 

'  Flower  v.  Adam,  2  Taun.  314.  »  Doggett  v.  Richmond  E.  Co.,  78  N.  C.  305. 

8  Per  Lord  Mansfield.  See  on  this  question,  more  Inlly,  ante,  p.  169. 

4  Per  Lawrence,  J.  t  Bosch   v.  Burlington,    etc.,  E.   Co.,   44 

'^  Weick  V.  Lander,  75  III.  93.  Iowa,  402. 

•  Hoyt  V.  Jeffers,  30  Mich.  181.  m  Pollett  v.  Long,  56  N.  T.  200. 
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servant  of  A.  so  negligently  drives  in  the  public  street  as  to  come  in  collision  with 
the  carriage  of  B.  In  consequence  of  this,  B.'s  horses  take  fright  and  run  away, 
injuring  C.  A.  must  pay  damages  to  C  A.,  having  a  quarrel  with  a  boy  in  the 
street,  took  up  a  pickaxe  and  pursued  him.  The  boy  ran  for  safety  into  the  shop  of 
a  wine-dealer,  and,  in  endeavoring  to  escape,  upset  a  cask  of  wine.  It  was  held  ttiat 
A.  was  answerable  for  the  damages.'  A.,  in  violation  of  a  statute,  throws  a  lighted 
squib  into  a  market-house,  and  it  falls  near  B. ;  B.,  to  prevent  injury  to  himself, 
seizes  it  and  throws  it  from  him,  and  it  falls  near  C. ;  C,  for  the  same  reason,  seizes 
it  and  throws  it  from  him,  and  it  strikes  D.  and  injures  him.  A.  must  pay  damages 
to  D.,  and  trespass  may  be  maintained  at  common  law.' 

A  married  woman  is  injured  by  the  breaking  down  of  a  bridge,  which  the  town  has 
negligently  suffered  to  get  out  of  repair.  It  is  competent  to  show  that  she  was  pregnant 
at  the  time;  that  there  was  a  malformation  of  the  child,  Caused  wholly  by  the  injury 
thus  received ;  and  that  for  the  same  cause  the  child  was  dead  at  the  time  of  delivery. 
These  were  proximate  results  of  the  accident.*  By  reason  of  the  negligence  of  a 
municipal  corporation  in  failing  to  keep  its  streets  in  repair,  a  person  received  an 
injury  who  at  the  time  was  afflicted  with  a  scrofulous  disease.  The  damages  suffered 
were  greatly  in  excess  of  those  which  would  have  been  suffered  had  the  person  not 
been  so  afflicted.  Nevertheless,  all  such  damages  were  deemed  the  natural  results  of 
the  negligence  of  the  city, — the  court  holding  that  it  is  the  duty  of  a  municipal 
corporation  to  keep  its  streets  in  repair  for  the  sick  and  infirm  as  well  as  for  the  well.* 
A.  goes  to  the  house  of  B.,  a  neighbor,  at  nightfall,  and  quarrels  with  B.  on  the 
porch  of  B.'s  house,  using  violent,  threatening,  and  abusive  language.  In  conse- 
quence of  this,  B.'s  wife,  abed  in  the  house,  becomes  so  frightened  that  she  gives 
premature  birth  to  a  child.  A.  is  not  liable  to  B.  for  this  catastrophe,  for  it  is  not  a 
natural  and  probable  consequence  of  his  violent  conduct.* 

If  an  apothecary  sells  a  deadly  poison  as  and  for  a  harmless  medicine  to  A.,  who 
buys  it  to  administer  to  B.,  and  A.  gives  B.  a  dose  of  it  as  a  medicine,  from  which  B. 
dies,  an  action  for  damages  may  be  sustained  against  the  apothecary  by  B.'s  adminis- 
trator.'' If  the  article  sold  is  of  such  a  nature  that  the  vendee  or  his  servant  could, 
with  slight  attention,  perceive  that  it  was  a  different  article  firom  that  for  which  it 
was  sold,  then  contributory  negligence  will  bar  a  recovery.' 

2  11.  Pleading  —  Form  of  Action. — As  will  be  seen  by  the  leading  case  of 
Scott  V.  Shepherd,^  where  the  old  common-law  forms  of  action  are  still  used,  and 
the  question  is,  whether  the  action  of  trespass  lies,  or  whether  the  action  should  be 
ease,  the  doctrines  of  this  chapter  come  into  play.  If,  as  seen  in  that  case,  the  injury 
is  immediate  upon  the  act,  then  trespass  lies;  otherwise  the  action  is  case.'"  It  has 
been  ruled,  that  in  an  action  for  a  nuisance  the  immediate  cause  of  the  injury  must  be 
stated.  Under  an  averment  of  the  remote  cause,  and  an  allegation  that  by  means 
of  the  premises  noxious  matter  annoyed  the  plaintiff's  house,  it  is  not  competent  to 

1  McDonald  ».  Snelllng,  14  Allen,  290.  (N.  s.)  74.    The  liability  of  one  who  ships  or 

»  Vandenburgh  v.  Truax,  4  Denio,  464.  sells  dangerous  goods  without  apprising  the 

»  Scott  V.  Shepherd,  2  W.  Black.  892 ;  s.  c,  carrier  or  vendee  of  their  real  character, 

SWils.  403.  is  considered  in  a  former  chapter.    Ante, 

*  Shartle  v.  Minneapolis,  17  Minn.  308,  318.  chap.  IV. 

'  Stewart  v.  Kipon,  38  Wis.  584.  »  2  W.  Black.  892;  3  Wils.  403. 

•  Phillips  V.  Dickerson,  85  111.  11.  '»  Leame  v.  Bray,  3  East,  593;  Burdick  v, 
'  Norton  ».  Sewall,  106  Mass.  143.  Worrall,  4  Barb.  5%.  See  the  chapter  on 
«  Van  Lieu  v.  Seoville  Man.  Co.,  14  Abb.  Pr.  Kemedies  and  Procedure,  post. 
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give  evidence  of  the  immediate  cause.  Thus,  a  declaration  stated  that  the  defendant 
wrongfully  placed  and  continued  a  heap  of  earth,  whereby  the  refuse  water  was  pre- 
vented from  flowing  away  from  the  plaintiff's  house,  down  a  ditch  at  the  back  thereof. 
The  evidence  was  that  the  heap  was  not  originally  placed  so  as  to  obstruct  the  water,  but 
that,  in  course  of  time,  earth  from  the  heap  was  trodden  and  fell  into  the  ditch  in 
which  the  water  ran,  and  obstructed  it.  It  was  held  that  there  was  a  fatal  variance 
between  the  declaration  and  proof.'  In  trespass  for  driving  the  defendant's  cart 
against  plaintiff,  whereby  plaintiff  was  thrown  down  and  injured,  the  defendant  can- 
not show,  —  according  to  the  doctrine  of  an  old  case,  —  under  the  plea  of  not  guilty, 
that  there  was  no  negligence  on  his  part,  but  that  the  plaintiff  accidentally  slipped 
from  the  pavement  and  the  defendant  accidentally  ran  over  him.'  A  declaration  that 
plaintiff  was  "  violently  thrown  from  a  wagon  upon  the  ground,  by  reason  of  the  defect 
in  the  highway,"  is  not  supported  by  proof  that  he  voluntarily  leaped  from  the 
wagon  to  avoid  coming  in  contact  with  such  defect ;  but  such  an  objection  should  be 
talven  before  the  case  is  submitted  to  the  jury.'  A.'s  carriage  is  driven  against  the 
wheel  of  B.'s  chaise.  A  collision  throws  a  person  in  the  carriage  upon  the  dash- 
board ;  the  dashboard  falls  on  the  back  of  the  horse ;  the  horse  begins  to  kick,  and 
thereby  the  chaise  is  injured.  Under  the  common-law  system  of  pleading,  B.  may 
maintain  trespass  against  A.  for  the  injury,  and  in  this  form  of  action  may  recover 
damages  for  the  entire  catastrophe,  all  of  it  being  immediately  consequent  upon  the 
first  trespass.*  A.  seizes  B.  by  the  arm  and  swings  him  violently  round  two  or  three 
times,  and  then  lets  him  go.  B.,  being  thus  made  dizzy,  involuntarily  passes  rapidly 
in  the  direction  of  O.,  and  comes  violently  in  contact  with  him.  O.  instantly  pushes 
him  away,  and  he  then  comes  immediately  in  contact  with  a  hook,  and  sustains  injury. 
B.  may  maintain  trespass  against  A.  at  common  law.^ 

1 12.  Remoteness  of  Damages,  when  a  Question  for  the  Jury. — When 
doubt  arises  as  to  whether  damages  are  proximate,  or  speculative  and  remote,  the 
question  should  be  submitted  to  the  jury,  under  proper  instructions.^  Thus,  an  old 
woman  got  off  with  her  trunk  from  a  train  of  cars,  in  the  night,  at  a  railway  station, 
the  house  of  which  was  closed  and  unlighted.  She  wandered  about  for  some  hours,  and 
returned  bewildered  to  the  station,  where,  endeavoring  to  find  a  place  of  shelter  from 
the  wind,  she  received  a  fall  and  was  injured.  Whether  the  failure  of  the  company 
to  keep  the  depot  lighted,  and  to  provide  a  person  to  give  information,  was,  under  the 
circumstances,  negligence,  and  the  proximate  cause  of  the  injuries,  was  properly  left 
to  the  jury.'  So,  A.  negligently  moored  his  boats  in  the  channel,  an  entrance  to  the 
locks  at  the  dam  of  a  river,  in  such  a  manner  that  the  boats  of  others  were  stopped 
outside  and  exposed  to  the  current,  then  rapidly  rising.  By  reason  of  this,  certain 
boats  of  B.  were  carried  over  the  dam  and  lost,  without  any  negligence  of  B.     Her© 

1  Fitzsimons  ».  Inglis,  5  Tann.  634.  192;   Saxton  v.  Bacon,  31  Vt.  S40;   Tufe  *. 

a  Hall  V.  Fcamley,  3  Q.  B.  919.  -Warman,  2  0.  B.  (n.  s.)  739 ;  Lake  v.  Milliken, 

»  Lund  ».  Tyngsboro,  11  Cush.  563.  62  Me.  240 ;  Stark  v.  Lancaster,  57  N.  H.  88, 91 ; 

*  Gilbertson  v.  Richardson,  5  C.  B.  SOL  Willey  v.  Belfast,  61  Me.  669.    In  one  case,  it 

'  Eicker  v.  Freeman,  64  N.  H.  420.  is  ruled,  without  qualiflcation,  that  the  ques- 

«  Clemens  v.  Hannibal,  etc.,  E.  Co.,  53  Mo.  tiou  whether  an  accident  complained  ol  was 

366 ;  Toledo,  etc.,  E.  Co.  v.  Pindar,  63  111.  447 ;  the  natural  consequence  of  the  act  done  by 

Patten  v.  Chicago,  etc.,  E.  Co.,  32  Wis.  524;  the  defendant  should  be  submitted  to  the 

Hoag  V.  Lake  Shore,  etc.,  E.  Co.,  85  Pa.  St.  jury.    Stark  v.  Lancaster,  67  N.  H.  88. 

293;  4  W.  N.  C.  552;  «.  c,  6  Cent.  L.  J.  95;  '  Patten  v.  Chicago,  etc.,  E.  Co.,  32  Wis. 


B  Eeporter,  80;  Scott  v.  Hunter,  46  Pa.  St.       624. 
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the  question  should  have  been  submitted  to  the  jury,  whether  A.  ought  to  have  appre- 
hended that  his  unlawful  and  continued  obstruction  of  the  entrance  to  the  locks 
might  cause  the  plaintiff's  boats  to  be  swept  over  the  dam.i  So,  where  there  was 
evidence  tending  to  show  that  the  defendants  negligently  piled  boards  in  the  travelled 
path  of  a  public  highway;  that  a  wagon  loaded  with  barrels  was  driven  over  these 
boards,  making  a  rattling  noise ;  that  this  noise  frightened  the  well-broken  horse  of  the 
plaintiff,  which  he  was  carefully  driving  at  the  time ;  that  the  horse  suddenly  started, 
and  threw  the  plaintiff  out  of  his  wagon,  whereby  he  was  injured,  —  it  was  held  that 
a  nonsuit  could  not  be  entered,  but  that  the  question  whether  the  acts  of  the  defendant 
were  the  proximate  cause  of  the  injury  was  for  the  jury.'  So,  where  by  reason  of 
A.'s  neglect  to  maintain  his  share  of  a  division-fence  between  his  close  and  that  of  B., 
B.'s  horse  escaped  into  A.'s  close  and  was  gored  by  B.'s  bull,  it  was  held  a  question 
for  the  jury  whether  the  injury  was  a  natural  consequence  of  A.'s  neglect,  such  as 
might  reasonably  have  been  expected  to  flow  therefrom.'  Where,  however,  the 
presence  of  an  intervening  responsible  agency  is  an  obvious  inference  from  undisputed 
facts,  it  is  not  error  to  withhold  the  case  from  the  jury.* 

1 13.  Cases  on  Collateral  Questions.  —  The  books  abound  in  cases  which  bear 
by  analogy  upon  the  questions  here  discussed.  Want  of  space  does  not  allow  them 
to  be  stated  at  length,  but  such  of  them  as  have  been  met  with  will  be  cited.^  Where 
a  stage-proprietor,  in  consequence  of  a  libellous  publication  concerning  him,  lost  the 
profits  of  an  engagement  which  was  thereby  broken  off,^  the  damages  were  deemed  too 
remote.  A.  utters  slanderous  words  against  B.  In  an  action  by  B.  for  damages,  B. 
cannot  prove  that  he  sustained  special  damages  by  reason  of  the  fact  that  the  slander- 
ous words  were  repeated  by  C  In  consequence  of  a  slander  uttered  by  A.  against  B., 
ft  crowd  of  persons  meet  together,  seize  B.,  and  throw  him  into  a  horse-pond.  B.  cannot 
recover  of  A.  damages  for  this  injury,  for  they  are  too  remote.^  It  has  been  held  that 
damages  for  the  non-thriving  of  cattle,  owing  to  the  construction  of  a  railroad  through 
the  pasture  on  which  they  were  feeding,  are  not  remote,  contingent,  or  speculative, 
but  are  recoverable  in  an  action  of  trespass  quare  clauaum  Jregit.^ 

1  Scott  V.  Hunter,  46  Pa.  St.  192.  851 ;  Grill  v.  General  Iron  Collier  Co.,  L.  E. 

2  Lake  v.  Milliken,  62  Me.  240.  1  C.  P.  699;  $.  c,  L.  K.  3  C.  P.  476 ;  lonides  v. 

3  Saxton  V.  Bacon,  31  Vt.  540.  Universal  Ine.  Co.,  14  0.  B.  (N.  8.)  259;  Livie 
*  Uoag  V.  Lake  Shore,  etc.,  B.  Co.,  85  Pa.  v.  Janson,  12  East,  648;  Patapsco  Ins.  Co.  v. 

St.  293;  4  W.  N.  C.  552;  ».  c,  6  Cent.  L.  J.  95;  Coulter,  3    Pet.   222:   Patrick  v.  Commer- 

5  Reporter,  80.  oial  Ins.  Co.,  H  Johns.  14;  Taylor  v.  Dunbar, 

6  Action  ior  reward  for  information  on  L.  E.  4  0.  P.  206;  Walker  u.  Maitland,5Barn. 

which  thieves  were  apprehended :  Tamer  v.  &  Aid.  171 ;  Insurance  Co.  v.  Tweed,  7  Wall. 

Walker,  6  Beet  &  S.  871.    When  "perils  of  44;  Waters  v.  Merchants'  Louisville  Ins.  Co., 

the  sea  "  are  the  proximate  cause  of  losses,  11  Pet.  213. 

within   the   meaning  of   marine  insurance  «  Ashley  v.  Harrison,  1  Eep.  48. 

policies,  and  what  is  to  be  referred  to  other  '  Stevens  v.  Hartwell,  11  Mete.  542. 

causes :  Hahn  v.  Corbett,  2  Bing.  205 ;  Hage-  '  Vicars  v.  Wiloooks,  8  East,  1. 

dorn  V.  Whitmore,  1   Stark.  N.  P.  0.  157;  '  Baltimore,  etc.,  E.  Co.  v.  Thompson,  10 

Greene  v.  Elmslie,  Peake  N.  P.  C.  278;  Gen-  Md.  76, 88. 
eral  Mutual  Ins.  Co.  v.  Sherwood,  14  How. 
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1.  GENERAL  RULE  OF  CONTREBUTORT  NEGLIGENCE. 
BUTTERFIELD   V.  FoRRESTEB.* 

English  Court  of  King's  Bench. 

Edward  Lord  ELLENBORouaH,  Chief  Justice. 
Sir  Nash  Grose,  Kt, 

"  Simon  Le  Blan-c,  Kt.,    -  Judges. 

"  John  Baylet,  Kt., 

Althongh  A.  has  been  injured  by  B.'s  negligence,  A.  may  not  maintain  an  action  against  B. 
lor  the  damages,  if  A,  could  liave  avoided  receiving  the  injury  by  the  exercise  ol  ordi- 
nary care  on  his  part. 

This  was  an  action  on  the  case  for  obstructing  a  highway,  by  means 
of  which  obstruction  the  plaintiff,  who  was  riding  along  the  road,  was 
thrown  down,  with  his  horse,  and  injured,  etc.  At  the  trial  before 
Batlet,  J.,  at  Derby,  it  appeared  that  the  defendant,  for  the  purpose  of 
making  some  repairs  to  his  house,  which  was  close  by  the  roadside,  at 
one  end  of  the  town,  had  put  up  a  pole  across  this  part  of  the  road,  a 
free  passage  being  left  by  another  branch  or  street  in  the  same  direc- 
tion ;  that  the  plaintiff  left  a  public-house  not  far  distant  from  the 
place  in  question,  at  eight  o'clock  in  the  evening,  in  August,  when  they 
were  just  beginning  to  light  candles,  but  while  there  was  light  enough 
left  to  discern  the  obstruction  at  one  hundred  yards'  distance ;  and  the 
witness  who  proved  this  said  that  if  the  plaintiff  had  not  been  riding 
very  hard  he  might  have  observed  and  avoided  it.  The  plaintiff,  how- 
ever, who  was  riding  violently,  did  not  observe  it,  but  rode  against  it, 
and  fell  with  his  horse,  and  was  much  hurt  in  consequence  of  the  acci- 
dent; and  there  was  no  evidence  of  his  being  intoxicated  at  the  time. 
On  this  evidence,  Batlet,  J.,  directed  the  jury  that  if  a  person  riding 
with  reasonable  and  ordinary  care  could  have  seen  and  avoided  the 
obstruction,  and  if  they  were  satisfied  that  the  plaintiff  was  riding  along 
the  street  extremely  hard,  and  without  ordinary  care,  they  should  find  a 
verdict  for  the  defendant ;  which  they  accordingly  did. 

Vaughan,  Serjt.,  now  objected  to  this  direction,  on  moving  for  a 
new  trial,  and  referred  to  Butter's  Nisi  Prius,  26, ^  where  the  rule  is  laid 
down  that  "if  a  man  lay  logs  of  wood  across  a  highway,  though  a  person 
may  with  care  ride  safely  by,  yet  if  by  means  thereof  my  horse  stumble 
and  fling  me,  I  may  bring  an  action." 

•  Reported  11  East,  60. 

'  The  book  cites  Oarthew,  191,  451,  in  the  margin,  which  references  do  not  bear  on  the 
point  here  in  question. 
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Baylet,  J. — The  plaintiff  was  proved  to  be  riding  as  fast  as  his  horse 
could  go,  and  this  was  through  the  streets  of  Derby.  If  he  had  used 
ordinary  care  he  must  have  seen  the  obstruction ;  so  that  the  accident 
appeared  to  happen  entirely  from  his  own  fault. 

Lord  Ellenborough,  C.  J. —  A  party  is  not  to  cast  himself  upon  an 
obstruction  which  has  been  made  by  the  fault  of  another,  and  avail 
himself  of  it,  if  he  do  not  himself  use  common  and  ordinary  caution  to 
be  in  the  right.  In  cases  of  persons  riding  upon  what  is  considered  to 
be  the  wrong  side  of  the  road,  that  would  not  authorize  another  pur- 
posely to  ride  up  against  them.  One  person  being  in  fault  will  not 
■dispense  with  another's  using  ordinary  care  for  himself.  Two  things 
must  concur  to  support  this  action :  an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the 
part  of  the  plaintiff. 

Per  curiam. 

Bute  refused. 


%  KULB  WHERE  THE  PLAINTIFF'S   NEGLIGENCE  WAS  GEMOTE. 

Da  VIES  V.  Mankt.* 
English  Court  of  Exchequer. 

The  Eight  Hon.  James  Lord  Abinqer,  Chief  Baron. 

"    Sir  James  Parke,  Kt.,  "| 
Sir  Edward  Hall  Alderson,  Kt., 

"   John  Gurnet,  Kt., 

"  Robert  Monset  Roles,  Kt, 


Barons. 


1.  If  A.  has  negligently  exposed  his  property  to  injury,  and  B.  has  negligently  injured  it, 
B.  must  pay  damages  to  A.,  11  B.  could  by  the  exercise  of  ordinary  care  have  avoided 
injuring  ij^ 

3.  Case  in  Judgrment. — Therefore,  where  the  defendant  negligently  drove  his  horses  and 
wagon  against  and  killed  an  ass  which  had  been  left  in  the  highway  fettered  in  the  fore- 
feet, and  thus  unable  to  get  out  of  the  way  of  the  defendant's  wagon,  which  was  going 
at  a  "  smartish  pace  "  along  the  road,  it  was  held  that  the  jury  were  properly  du-ected 
that,  although  it  was  an  Illegal  act  on  the  part  of  the  plaintiff  so  to  put  the  animal  on 
the  highway,  the  plaintiff  was  entitled  to  recover. 

Case  for  negligence.  The  declaration  stated  that  the  plaintiff  there- 
tofore, and  at  the  time  of  the  committing  of  the  grievance  therein- 
after mentioned,  to  wit,  on,  etc.,  was  lawfully  possessed  of  a  certain 

*  Eeported  10  Mee.  &  W.  645. 
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donkey,  which  said  donkey  of  the  plaintiff  was  then  lawfully  in  a 
certain  highway ;  and  the  defendant  was  then  possessed  of  a  certain 
wagon  and  certain  horses  drawing  the  same,  which  said  wagon  and 
horses  of  the  defendant  were  then  under  the  care,  government,  and 
direction  of  a  certain  then  servant  of  the  defendant,  in  and  along  the 
said  highway ;  nevertheless  the  defendant,  by  his  said  servant,  so  care- 
lessly, negligently,  unskilfully,  and  improperly  governed  and  directed 
his  said  wagon  and  horses  that  by  and  through  the  carelessness,  negli- 
gence, unskilfulness,  and  improper  conduct  of  the  defendant,  by  his 
said  servant,  the  said  wagon  and  horses  of  the  defendant  then  ran  and 
struck  with  great  violence  against  the  said  donkey  of  the  plaintiff,  and 
thereby  then  wounded,  crushed,  and  killed  the  same,  etc. 

The  defendant  pleaded  not  guilty. 

At  the  trial  before  Erskine,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  "Worcester,  it  appeared  that  the  plaintiff,  having  fettered  the 
forefeet  of  an  ass  belonging  to  him,  turned  it  into  a  public  highway ; 
and  at  the  time  in  question  the  ass  was  grazing  on  the  off  side  of  a  road 
about  eight  yards  wide,  when  the  defendant's  wagon,  with  a  team  of 
three  horses,  coming  down  a  slight  descent,  at  what  the  witness  termed 
a  "smartish  pace,"  ran  against  the  ass,  knocked  it  down,  and,  the 
wheels  passing  over  it,  it  died  soon  after.  The  ass  was  fettered  at  the 
time ;  and  it  was  proved  that  the  driver  of  the  wagon  was  some  little 
distance  behind  the  horses.  The  learned  judge  told  the  jury  that 
though  the  act  of  the  plaintiff,  in  leaving  the  donkey  on  the  highway  so 
fettered  as  to  prevent  his  getting  out  of  the  way  of  carriages  travelling 
along  it,  might  be  illegal,  still,  if  the  pi'oximate  cause  of  the  injury  was 
attributable  to  the  want  of  proper  conduct  on  the  part  of  the  driver  of 
the  wagon,  the  action  was  maintainable  against  the  defendant ;  and  his 
lordship  directed  them,  if  they  thought  that  the  accident  might  have 
been  avoided  by  the  exercise  of  ordinary  care  on  the  part  of  the  driver^ 
to  find  for  the  plaintiff.  The  jury  found  their  verdict  for  the  plaintiff ; 
damages,  40s. 

Gadsou  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  act  of  the  plaintiff  in  turning  the  donkey  into  the  public  highway 
was  an  illegal  one,  and,  as  the  injury  arose  principally  from  that  act, 
the  plaintiff  was  not  entitled  to  compensation  for  that  injury,  which  but 
for  his  own  unlawful  act  would  never  have  occurred.  [Pabke,  B.  — 
The  declaration  states  that  the  ass  was  lawfully  on  the  highway,  and 
the  defendant  has  not  traversed  that  allegation ;  therefore  it  must  be 
taken  to  be  admitted.]  The  principle  of  law,  as  deducible  from  the 
cases,  is,   that  where   an   accident   is    the   result   of   faults   on   both 
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sides,  neither  party  can  maintain  an  action.  Thus,  in  Butterfield  v. 
Forrester^  it  was  held  that  one  who  is  injured  by  an  obstruction  on 
a  highway,  against  which  he  fell,  cannot  maintain  an  action  if  it 
appear  that  he  was  riding  with  great  violence  and  want  of  ordinary 
care,  without  which  he  might  have  seen  and  avoided  the  obstruction. 
So,  in  Yennall  v.  Garner,^  in  case  for  running  down  a  ship,  it  was 
held  that  neither  party  can  recover  when  both  are  in  the  wrong ;  and 
Batlet,  B.,  there  says:  "I  quite  agree  that  if  the  mischief  be  the 
result  of  the  combined  negligence  of  the  two,  they  must  both  remain  in 
statu  quo,  and  neither  party  can  recover  against  the  other."  Here  the 
plaintiff,  by  fettering  the  donkey,  had  prevented  him  from  removing 
himself  out  of  the  way  of  accident;  had  his  forefeet  been  free,  no 
accident  would  probably  have  happened.  PlucTcwellv.  Wilson,^  Luxford 
V.  Large,*  and  Lynch  v.  Nurdin  ^  are  to  the  same  effect. 

Lord  Abingek,  C.  B.  — I  am  of  opinion  that  there  ought  to  be  no  rule 
in  this  case.  The  defendant  has  not  denied  that  the  ass  was  lawfully 
in  the  highway,  and  therefore  we  must  assume  it  to  have  been  lawfully 
there ;  but  even  were  it  otherwise,  it  would  have  made  no  difference,  for 
as  the  defendant  might,  by  proper  care,  have  avoided  injuring  the 
animal,  and  did  not,  he  is  liable  for  the  consequences  of  his  negligence, 
though  the  animal  may  have  been  improperly  there. 

Pakke,  B.  —  This  subject  was  fully  considered  by  this  court  in  the 
case  of  Bridge  v.  The  Grand  Junction  Railway  Company,^  where, 
as  appears  to  me,  the  correct  rule  is  laid  down  concerning  negli- 
gence, namely:  that  the  negligence  which  is  to  preclude  a  plaintiff 
from  recovering  in  an  action  of  this  nature  must  be  such  as  that 
he  could  by  ordinary  care  have  avoided  the  consequences  of  the  de- 
fendant's negligence.  I  am  reported  to  have  said  in  that  case,  and 
I  believe  quite  correctly,  that  "  the  rule  of  law  is  laid  down  with  per- 
fect correctness  in  the  case  of  Butterfield  v.  Forrester:  that  although 
there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless 
he  might  by  the  exercise  of  ordinary  care  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  he  is  entitled  to  recover ;  if  by 
ordinary  care  he  might  have  avoided  them,  he  is  the  author  of  his  own 
wrong."  In  that  case  of  Bridge  v.  The  Grand  Junction  Railway  Com- 
pany there  was  a  plea  imputing  negligence  on  both  sides.  Here  it  is 
otherwise;  and  the  judge  simply  told  the  jui-y  that  the  mere  fact  of 
negligence  on  the  part  of  the  plaintiff  in  leaving  Ms  donkey  on  the 

1  11  East,  60.  *  B  Car.  &  P.  421. 
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public  highway  was  no  answer  to  the  action,  unless  the  donkey's  being 
there  was  the  immediate  cause  of  the  injury;  and  that  if  they  were 
of  opinion  that  it  was  caused  by  the  fault  of  the  defendant's  servant  in 
driving  too  fast,  or,  which  is  the  same  thing,  at  a  "smartish  pace," 
the  mere  fact  of  putting  the  ass  upon  the  road  would  not  bar  the  plaintiff 
of  his  action.  All  that  is  perfectly  correct ;  for  although  the  ass  may 
have  been  wrongfully  there,  still  the  defendant  was  bound  to  go  along 
the  road  at  such  a  pace  as  would  be  likely  to  prevent  mischief.  Were 
this  not  so,  a  man  might  justify  the  driving  over  goods  left  on  a  public 
highway,  or  even  over  a  man  lying  asleep  there,  or  the  purposely  run- 
ning against  a  carriage  going  on  the  wrong  side  of  the  road. 
GuKNBT,  B.,  and  RoLFE,  B.,  concurred. 

Rule  refused. 
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of  Lords,  1876. 

1.  Neg'Ug'ence  of  Plaintiff,  when  no  Bar  to  Action.— Thongh  a  plaintiff  may  have 
been  guilty  of  negligence,  and  although  that  negligence  may  in  fact  have  contributed 
to  the  accident  which  is  the  subject  of  the  action,  yet  if  the  defendant  could,  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the  mischief 
which  happened,  the  plaintiff 's  negligence  will  not  excuse  him. 

3.  Case  in  Judgment.  — A  railway  company  was  in  the  habit  of  taking  fuU  trucks  from  the 
siding  of  a  colliery  owner,  and  returning  the  empty  trucks  there.  Over  this  siding  was 
a  bridge,  eight  feet  high  from  the  ground.  On  a  Saturday  afternoon,  when  all  the  col- 
liery men  had  left  work,  the  servants  of  the  railway  company  ran  some  trucks  on  the 
siding.  All  but  one  were  empty,  and  that  one  contained  another  truck,  and  their  joint 
height  amounted  to  eleven  feet.  On  Sunday  eveniog  the  railway  servants  brought  on 
the  siding  many  other  empty  trucks,  and  pushed  forward  all  those  previously  left  on 
the  siding.  Some  resistance  was  felt,  the  power  of  the  engine  pushing  the  trucks  was 
increased,  and  the  two  trucks,  the  joint  height  of  which  amounted  to  eleven  feet,  struck 
the  bridge  and  broke  it  down. 

3.  Misdirection  of  Jury. — In  an  action  to  recover  damages  for  this  injury,  the  defence 
of  contributory  negligence  was  set  up.  The  judge  at  the  trial  told  the  jury  that  the 
plaintiffs  must  satisfy  them  that  the  accident  happened  solely  through  the  negligence 
of  tbe  defendants'  servants ;  for  that  if  both  sides  were  negligent  so  as  to  contribute 
to  the  accident,  the  plaintiffs  coold  not  recover.  This  was  held  a  misdirection,  and  a 
new  trial  ordered. 

*  Reported  L.  E.  9  Exch.  71;  s.  c,  43  L.  J.  (Exch.)  73;  1  App.  Oas.  764  (reversing  L.  B.  10 
Exch.  100;  44  L.  J.  (Exch.)  73 ;  33  L.  T.  (N.  s.)  209). 
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This  was  an  action  brought  to  recover  damages  from  the  defendants 
for  injury  done  to  a  bridge  upon  the  plaintiffs'  siding,  under  circum- 
stances which  are  fully  stated  in  the  judgment.  The  cause  was  tried 
before  Brett,  J.,  at  the  Liverpool  Summer  Assizes,  1873.  The  defend- 
ants contended  that  the  evidence  showed  contributory  negligence  in  the 
plaintiffs  ;  and  this  question  being  left  to  the  jury  by  the  learned  judge, 
they  found  for  the  defendants.  A  rule  having  been  obtained  for  a 
new  trial,  on  the  ground  that  the  learned  judge  misdirected  the  jury  in 
telling  them  that  there  was  evidence  of  contributory  negligence  in  the 
plaintiffs,  — 

Aspinall,  Q.  C,  and  McOonnell,  showed  cause;  Herschell,  Q.  C,  and 
Baylis  supported  the  rule,  and  referred  to  Davies  v.  Mann  ^  and  iHmes 
V.  Petley.^ 

The  arguments  are  fully  noticed  in  the  judgment  delivered. 

Cur.  adv.  vult. 

The  judgment  of  the  court ^  (Braiiwtell  and  Amphlett,  BB.)  was 
delivered  by  — 

Bramwell,  B. — This  is  a  case  of  very  great  complexity,  —  not  so 
much  in  the  facts  as  in  the  considerations  to  which  they  give  rise ;  so 
much  so  that  we  have  thought  it  desirable  to  put  our  opinion  in  writing. 
The  material  facts  are  as  follows:  The  plaintiffs  are  colliery  owners, 
who  have  sidings  out  of  and  on  one  of  the  defendants'  lines ;  over 
these  sidings  is  a  bridge  belonging  to  the  plaintiffs,  with  a  headway  of 
eight  feet.  It  has  been  the  course  of  business  between  the  plaintiffs 
and  the  defendants  for  the  defendants  to  take  from  these  sidings  the 
plaintiffs'  wagons  loaded  with  coals,  and  deliver  or  leave  them  at  their 
destination;  also  to  collect  the  plaintiffs'  wagons  when  empty,  and 
bring  them  to  the  sidings,  and  there  leave  them.  When  the  wagons 
were  so  left  on  the  sidings,  the  plaintiffs  dealt  with  them  as  they  thought 
fit,  — i.e.,  took  them  to  the  pit,  to  be  loaded  in  such  order  and  at  such 
times  as  they  pleased,  or  took  them  to  their  workshops  if  they  needed 
repair.  On  a  certain  Saturday,  after  working-hours,  when  the  men  were 
gone,  and  the  plaintiffs  could  only  move  them  as  they  might  on  a  Sun- 
day, —  i.e.,  by  some  special  engagement  of  workmen,  —  the  defendants 
brought  and  left  on  one  of  the  plaintiffs'  sidings  some  empty  wagons  of 
the  plaintiffs,  and  a  wagon  empty  except  that  it  had  on  it  a  wagon  of 
the  plaintiffs  which  had  broken  down  and  could  not  travel,  and  had  to 
be  brought  in  this  way  to  the  plaintiffs.     The  wagon  so  loaded  was, 

»  Ante,  p.  1105.  »  L.  K.  9  Exch.  71 ;  «.  c,  43  L.  J.  (Exoh.)  73. 
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with  its  load,  eleven  feet  high,  and  therefore  could  not  pass  under  the 
bridge.  It  remained  where  so  left.  On  the  next  Sunday  night,  after 
dark,  the  defendants  brought  in  a  very  long  train  of  the  plaintiffs' 
empty  wagons,  and  pushed  it  on  the  siding  where  this  wagon  loaded 
with  the  disabled  wagon  was.  The  wagon  was  pushed  as  far  as  the 
bridge.  Had  it  been  empty  it  would  have  passed  underneath;  and 
probably  the  defendants  had  often  pushed  wagons  in  this  way  under 
the  bridge,  though  there  was  evidence  to  show  that  they  had  been 
requested  not  to  push  things  on  the  siding  beyond  the  public  highway, 
which  was  some  distance  before  getting  to  the  bridge,  in  the  direction 
in  which  the  defendants  brought  the  train  of  empty  wagons.  This  is 
perhaps  of  no  moment ;  but  the  wagon  so  loaded  coming  to  the  bridge, 
and  being  unable  to  pass  underneath  it,  the  train  stopped,  and  those 
who  had  charge  of  it,  without  looking  to  ascertain  the  cause  of  the 
stoppage,  gave  momentum  to  the  engine  to  such  an  extent  that  the 
wagon,  with  its  load,  knocked  the  bridge  down.  For  this  the  action 
was  brought. 

It  is  needless  to  say  there  was  evidence  of  negligence  in  the  defend- 
ants, but  the  learned  judge  left  it  to  the  jury  to  say  whether,  and  the 
jury  did  say  that,  there  was  contributory  negligence  in  the  plaintiffs,  and 
found  their  verdict  for  the  defendants  on  that  ground.  We  have  to  say 
whether  the  learned  judge  was  right  in  the  way  in  which  he  dealt  with 
the  question  of  contributory  negligence. 

The  plaintiffs  contended,  first,  that  there  was  no  evidence  of  contrib- 
utory negligence.  The  way  the  defendants  put  it  was  as  follows :  They 
said  the  plaintiffs  knew,  or  ought  to  have  known,  that  the  loaded  wagon 
had  been  brought  and  left  at  the  place  where  it  was  so  left ;  they  knew 
it  would  not  pass  under  the  bridge ;  they  knew  that  the  defendants 
would,  or  might,  bring  empty  wagons  on  the  Sunday,  and,  to  make  room 
for  what  they  brought,  would,  or  might,  push  forward  whatever  they 
found  on  the  siding,  as  they  had  done  before ;  that  therefore  the  plain- 
tiffs ought  to  have  moved  the  loaded  wagon,  or  taken  out  the  broken 
one,  or  warned  the  defendants  it  was  there.  The  plaintiffs  said,  in  answer 
to  this,  that,  assuming  they  knew  the  wagon  was  there  with  the  load,  so 
did  the  defendants ;  that  the  defendants  knew  also  the  height  of  the 
bridge,  and  that  the  wagon  with  its  load  would  not  pass  under  it ;  that 
the  defendants  knew  that  working-hours  were  over  when  they  brought 
it,  and  that  practically  the  plaintiffs  could  not  move  or  unload  it  till 
Monday ;  and  they  said  they  had  a  right  to  suppose  that  the  defendants 
would  not  be  so  negligent,  under  these  circumstances,  as  to  drive  this 
loaded  wagon  at  the  bridge,  under  which  it  could  not  pass,  and  which  it 
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■would  knock  down  if  pushed  against  with  suflScient  force,  —  the  more 
especially  as  there  was  another,  unoccupied,  siding,  on  which  the 
empty  wagons  brought  on  the  Sunday  night  might  have  been  put ;  that, 
in  truth,  the  alleged  negligence  in  the  plaintiffs  was  not  foreseeing  and 
guarding  against  the  negligence  of  the  defendants ;  that  even  if  thej' 
themselves  had  placed  the  loaded  wagon  there,  they  had  no  right  to 
anticipate  that  the  defendants  would  be  so  negligent  as  to  put  any 
wagon  on  the  siding  without  seeing  what  was  there,  and  to  push  with 
such  force  as  they  did  when  they  found  an  obstruction. 

We  think  this  reasoning  correct,  and,  consequently,  that  there  was 
no  evidence  of  contributory  negligence  for  the  jury.  Suppose  the 
defendants  had  brought  the  loaded  wagon  on  Sunday  night,  and 
pushed  as  they  did,  then  there  would  clearly  have  been  no  contribu- 
tory negligence  :  but  how  does  that  differ  from  the  present  case,  unless 
it  is  supposed  there  was  some  duty  in  the  plaintiffs  to  move  the  loaded 
wagon  on  the  Saturday,  or  to  give  some  notice  ? 

The  plaintiffs  further  contended,  what  perhaps  is  much  the  same 
thing,  differently  put,  that,  according  to  Davies  v.  Mann,'^  assuming 
there  was  negligence  on  their  part,  yet  if  the  defendants  could  have 
avoided  doing  the  mischief  by  reasonable  care,  they  were  bound  to  do 
so;  and  the  plaintiffs  objected  to  the  learned  judge's  summing  up,  that 
ithis  had  not  been  left  to  the  jury.  This  also  seems  well  founded. 
There  must  therefore  be  a  new  trial. 

Should  the  case  be  tried  again,  it  might  be  as  well  to  leave  the  ques- 
ition  in  this  way  to  the  jury,  giving  leave  to  the  plaintiffs  to  move  on 
the  ground  that  there  was  no  evidence  of  contributory  negligence, 
should  the  jury  find  for  the  defendants. 

Rule  absolute. 

The  case  was  then  appealed  to  the  Exchequer  Chamber,^  where  it  was 
^irgued  by  — 

Aspinall,  Q.  C.  (^McConnell  with  him),  for  the  defendants ;  Herschell, 
■Q.  C.  {Baylis  with  him),  for  the  plaintiffs. 

Blackburn,  J.  — In  this  case,  the  rule  in  the  court  below  for  a  new 
trial  was  made  absolute  on  two  grounds :  the  principal  one  being  that  the 
oourt  thought  that  there  was  no  evidence  of  contributory  negligence,  by 
which  I  understand  any  neglect  of  duty  or  conduct  on  the  part  of  the 
plaintiffs  sufficient  to  disentitle  them  to  recover  in  this  action;  the 
-•second,  that,  assuming  that  there  was  any  such  evidence,  the  case  was 

1  Ante,  p.  1105.  ^  L.  R.  10  Exoh.  100;  ».  c,  44  L.  J.  (Exch.) 
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not  properly  left  to  the  jury.     The  majority  of  the  court,  I  think,  are  of 
opinion  that  on  neither  ground  was  the  court  below  right. 

I  will  first  state  the  question  which  is  really  the  important  one,. 
whether  there  was  evidence  which,  if  properly  left  to  the  jury,  would 
take  from  the  plaintiffs  the  right  to  recover,  assuming  that  the  defend- 
ants were  guilty  of  negligence.  I  believe  that  there  is  no  dispute,  and 
that  for  years  there  has  been  no  conflict  of  authority,  as  to  what  really  is- 
the  law  upon  the  subject.  I  think  that  all  the  cases  uniformly  agree 
in  this :  that  though  the  plaintiff,  or  the  person  who  complains  of  negli- 
gence, may  himself  have  been  guilty  of  negligence,  and  may  have  put  his^ 
property  in  some  place  where  it  is  exposed  to  danger,  though  leaving  it 
there  was  negligence  on  his  part,  yet  that  does  not  entitle  him  to  recover 
for  the  consequences  of  negligence  on  the  part  of  other  persons  which, 
has  injured  him  or  his  property.  A  man  is  bound,  when  he  puts  him- 
self in  a  place  where  he  knows  other  persons  are  coming,  and  are  in  the 
habit  of  coming,  not  only  for  his  own  safety,  but  for  that  of  his  neigh- 
bors, to  take  reasonable  care  of  himself  and  of  his  property;  but, 
whether  he  does  this  or  not,  it  does  not  relieve  any  body  else  who  comes 
there  from  the  duty  of  also  taking  reasonable  care. 

In  the  case  of  Davies  v.  Mdnn,^  where  a  fettered  donkey  was  lying  on 
a  high-road,  and  a  man  came  driving  furiously  past,  in  a  way  which,  if  it 
had  been  an  unfettered  donkey,  or  a  man,  would  have  made  him  liable 
to  be  run  over,  it  was  held,  although  no  doubt  the  accident  could  not 
have  happened  if  the  donkey  had  not  been  there,  though  no  doubt  it 
was  negligence  on  the  part  of  the  owner  of  the  donkey  to  leave  it  fet- 
tered there,  without  any  assistance,  yet  this  did  not  excuse  the  defend- 
ant for  driving  over  it,  and  did  not  disentitle  the  owner  of  the  donkey 
to  recover  damages.  So,  in  the  similar  case  of  a  drunken  man  who- 
might  be  lying  on  the  highway,  if  any  body,  carelessly  driving  on  the 
road,  drove  over  him,  he  would  have  to  pay  damages,  because  the 
drunken  man  did  not  lose  his  right  of  action  by  his  negligence. 

It  comes,  therefore,  to  this :  Was  there  evidence  here  which  showed 
that  the  plaintiffs  were  guilty  of  negligence,  and  that  the  negligence 
was  directly  a  part  of  the  proximate  cause  of  the  accident?  I  think 
there  was.  We  must  look  at  the  statement  of  facts :  In  the  first  place, 
this  high  wagon,  loaded  with  a  broken  wagon,  is  put  on  the  siding  on 
the  Saturday  afternoon.  There  it  stood,  and  the  plaintiffs  had  pos- 
session of  it.  They  knew  perfectly  well  that  the  course  of  business 
was  that  the  railway  servants  came  in  the  night,  and  in  the  dark,  and, 
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brought  the  wagons  to  this  very  same  siding ;  and  they  also  knew,  for  I 
think  this  appears  to  be  pretty  clear,  that  when  other  wagons  were 
standing  there  they  shoved  them  back,  in  order  to  bring  others  to  take 
their  places ;  and  they  must  have  known  that  a  high  wagon  of  this  sort, 
if  it  were  driven  back  so  far  as  to  go  under  the  bridge,  would  be  liable 
to  beat  against  the  bridge,  and  thus  to  cause  mischief.  This  being  the 
state  of  things,  the  first  question  seems  to  be,  Was  it  negligence  on 
their  part  to  keep  that  high  wagon  standing  there  from  the  Saturday 
night  until  the  Monday  morning?  —  because  that  is  what  they  did,  the 
accident  happening  on  the  Sunday  night,  in  the  dark.  I  think  it  was 
negligence,  and  there  was  an  absence  of  reasonable  care  on  their  part, 
knowing  that  the  railway  company's  servants  were  likely  to  come  there 
and  send  their  wagons  there. 

Now,  I  think  it  was  carefully  left  to  the  jury,  and  they  were  properly 
told  that  the  question  was,  whether  the  plaintiffs  had  done  what  a 
reasonable  man  would  have  done,  or  omitted  to  do  something  that  a 
reasonable  man,  under  the  circumstances,  would  do.  If  so,  they  were 
guilty  of  negligence. 

The  question  was  asked,  Would  a  reasonable  man,  under  the  circum- 
stances, have  left  that  high  wagon  there  (because  it  was  its  height 
which  made  it  dangerous)  standing,  as  it  did,  for  thirty-six  hours  with- 
out removing  it?  It  is  true  that  it  was  after  working-hours,  and  after  the 
workmen  had  left  the  colliery ;  but  would  a  prudent  man  have  removed 
it  from  the  siding?  The  question  was  clearly  one  for  the  jury,  and  the 
jury  have  rightly  answered  it  by  finding  that  there  was  negligence. 
But  then  it  does  not  follow  that  the  defendants  might  not  be  liable. 
The  strongest  evidence  of  their  negligence  is  this:  when  they  were 
pushing  the  wagons  into  the  siding,  and  felt  the  stoppage,  which,  as 
we  know,  was  the  high  wagon  coming  against  the  bridge,  they  con- 
cluded that  the  bridge  was  high  enough  to  pass  under,  took  back  the 
engine,  and  then  brought  it  with  such  impetus  that  the  trucks  were 
shoved  forward  against  the  bridge  and  brought  it  down.  This  was 
certainly  evidence  for  the  jury  of  negligence  on  the  part  of  the  defend- 
ants ;  and  if  they  thought  that  this  negligence,  notwithstanding  the  fact 
that  the  high  wagon  had  been  left  there,  was  the  proximate  cause  of  the 
accident,  the  defendants  would  have  been  responsible.  But  that  ques- 
tion was  substantially  left  to  the  jury.  It  was  pointed  out,  in  terms 
sufficient  to  bring  the  question  before  them,  that  there  was  no  negli- 
gence on  the  part  of  the  defendants  in  what  they  did,  unless  they  knew 
the  high  wagon  was  there.  "  Do  you  think,"  says  the  judge,  for  it  is 
put  in  so  many  words,  "that  when  the  defendants  knew,  or  rather  the 
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defendants'  servants  who  left  it  there  on  the  Saturday  night  knew,  that 
it  was  there,  that  it  was  negligence  in  the  defendants'  servants,  and 
consequently  in  the  company,  not  to  leave  warning  to  the  other  men 
that  came  up,  to  tell  them,  '  There  is  a  high  wagon  up  there ;  look  out 
for  it '  ?  "    It  is  left  to  the  jury  whether  that  is  negligence  on  the  part  of 
the  railway  company.     Then  it  is  left  to  them:   "  Was  it  negligence  on 
the  part  of  the  other  servants  of  the  railway  company  to  push  up  the 
■wagons  in  this  way,  without  sending  down  a  man  to  see  where  the 
obstruction  was?"     All  this  amounts  to  saying  that  the  negligence  on 
the  part  of  the  defendants  depends  upon  this :  whether  or  not  they  were 
aware  there  was  this  high  wagon,  or  ought  as  reasonable  men  to  have 
anticipated  that  possibly  it  was  there ;  for  if  not,  there  is  nothing  on 
their  pari  but  what  takes  place  in  the  ordinary  course  of  business.     If 
that  is  so,  I  venture  to  say  it  is  not  a  question  about  words,  but  there 
was  a  state  of  things  which  would  disentitle  the  plaintiffs  to  recover, 
because  I  think  it  would  appear  that  not  merely  the  negligence  of  the 
plaintiffs  in  leaving  this  high  wagon  standing  there  was  a  causa  sine  qua 
now,  a  cause  without  which  the  thing  would  not  have  happened,  — for  it 
clearly  would  not  have  happened  unless  the  high  wagon  had  been  stand- 
ing there,  —  but  also  that  if  the  mischief  would  not  have  happened  but 
for  that  negligence  on  the  part  of  the  plaintiffs,  and  all  that  was  im- 
puted to  the  defendants  was  dependent  upon  this,  whether  or  not  they 
ought  to  have  supposed  that  the  high  wagon  was  there,  then,  if  the 
defendants  had  no  reason  to  believe  that  it  was  there,  they  were  guilty 
of  no  negligence  at  all,  and  consequently  the  plaintiff's  negligence  in 
leaving  it  there  was  the  proximate  cause  of  the  accident,  and  not  merely 
the  causa  sine  qua  non.     The  distinction  between  this  and  Davies  v. 
Mann,^  and  that  class  of  cases,  is,  that  though  the  donkey  which  was 
left  there  was  the  causa  sine  qua  non,  yet  the  defendant  was  guilty  of 
negligence  in  driving  furiously,  and  in  a  way  which  would  have  been 
negligent  even  if  there  had  been  no  donkey  there,  because  he  had  every 
reason  to  expect  that  other  people  would  come  there ;  and  even  if  an 
unfettered  donkey  had  been  there,  although  it  might  have  got  out  of  his 
>vayi  yet  it  would  have  been  liable  to  be  run  over,  and  therefore  the 
defendant  was  guilty  of  negligence.     Then  the  question  comes  to  be. 
Could  the  plaintiffs  avoid  the  consequences  of  the  defendants'  negli- 
gence?   This  being  so,  I  cannot  agree  with  the  court  below,  that  there 
was  no  evidence  of  such  a  state  of  things  as  to  disentitle  the  plaintiffs 
to  recover. 
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Then  comes  the  question  whether  the  judge  gave  a  sufficient  direction 
to  the  jury.  Now,  I  must  disclaim  the  idea  that  any  learned  judge  is 
bound  to  follow  a  particular  form  of  words:  the  direction  should  be 
such  as  to  convey  to  the  jury  the  real  question.  [The  learned  judge 
then  referred  to  the  direction  of  Bkett,  J.,  and  expressed  his  opinion 
that  it  was  sufficient.]  The  result  is  that  the  judgment  of  the  court 
below  will  be  reversed. 

Mellok,  J.,  concurred. 

Lush,  J.  — I  am  of  the  same  opinion.  I  would  only  add,  as  to  the 
first  ground,  that  the  court  below  came  to  the  conclusion  that  there 
was  no  evidence  of  contributory  negligence  to  be  left  to  the  jury,  by 
assuming  that  it  was  out  of  the  power  of  the  plaintiffs  to  remove  that 
wagon  between  the  time  it  was  left  there,  on  the  afternoon  of  Saturday, 
and  the  Sunday  night  at  the  time  of  the  accident ;  but  there  is  no  evi- 
dence in  the  case  to  warrant  any  such  assumption,  and  I  am  unable 
to  see,  as  matter  of  law  or  as  matter  of  experience,  that  it  was  impos- 
sible for  the  wagon  to  be  removed.  If  it  could,  it  ought  to  have  been. 
This  was  a  question  for  the  jury ;  but  my  brother  Bramwell,  in  his 
judgment,  takes  it  for  granted,  and  it  is  the  foundation  of  his  judg- 
ment, that  it  was  not  practicable  to  remove  the  wagon  between  the 
Saturday  afternoon  and  the  Sunday.  Then  my  brother  Bramwell  also 
thinks,  I  observe,  that  the  point  which  arose  in  Davies  v.  Mann  ^  was 
not  put  to  the  jury.  But  I  think  that  it  was.  In  this  particular  case, 
you  could  not  approach  the  question  of  the  defendants'  negligence 
without  involving  in  it  the  supposed  negligence  of  the  plaintiffs.  Had 
the  wagon  not  been  there,  the  accident  would  not  have  happened.  The 
supposed  negligence  is  only  in  shoving  on  the  train  ■  without  ascer- 
taining whether  or  not  a  high  wagon  was  in  the  way;  whether  they 
should  have  ascertained  that  it  was  there,  or  know  it  was  there,  or  sent 
a  man  down  to  know  what  was  the  matter,  before  they  shoved  on  the 
other  wagons,  were  all  questions  for  the  jury. 

My  brother  Grove,  who  is  obliged  to  attend  an  official  appointment, 
desires  me  to  say  that  he  concurs  in  this  judgment. 

Brett,  J.  —  I  can  only  say  that  I  cannot  see  that  what  I  did  was 
wrong,  though  I  have  no  doubt  that  what  I  did  might  have  been  much 
better  done. 

Denman,  J.  — I  cannot  come  to  the  same  conclusion  as  the  rest  of  the 
court.  I  feel  convinced  that  I  must  be  mistaken,  because  I  find  that 
all  my  learned  brethren  differ  from  me ;  still,  it  is  my  duty  to  give  the 

'  Ante,  p.  1105. 


1116  CONTKIBOTORY    NEGLIGENCE. 

Kadley  ti.  The  London  and  North- Western  Railway  Company. 

ground  of  my  opinion.  I  think  on  both  grounds  the  judgment  of  the 
court  below  is  right.  With  regard  to  the  question  as  to  whether  there 
is  evidence  of  contributory  negligence  here  which  should  disentitle  the 
plaintiffs  to  a  verdict,  I  do  not  found  my  view  on  the  ground  that  there 
was  not  some  evidence  of  what  might  be  considered  negligence  on  the 
part  of  the  plaintiffs.  I  think  that  it  was  quite  open  to  contend  that 
the  plaintiffs,  through  their  servants,  were  guilty  of  negligence  in  leav- 
ing that  wagon  unattended  to  during  so  long  a  time  as  they  did,  but  I 
do  not  think  that  every  sort  of  negligence  of  which  a  plaintiff  may  be 
guilty  is  necessarily  contributory  negligence  such  as  would  deprive  him 
of  the  right  to  recover.  I  think  cases  may  be  easily  put  in  which  no 
one  would  doubt  that  though  there  was  negligence,  it  was  so  far  removed 
from  any  thing  to  do  with  the  cause  of  the  accident  that  the  plaintiff 
would  not  thereby  be  prevented  from  recovering ;  and  I  cannot  help 
thinking,  where  it  is  perfectly  plain  that  the  accident  happened  owing  to 
some  definite  and  affirmative  act  on  the  part  of  the  defendant,  consti- 
tuting negligence,  that  there  it  will  not  do  to  say  that  the  plaintiff  was 
guilty  of  some  act  of  negligence  without  which  the  accident  would  not 
have  happened,  because  without  it  the  thing  to  which  the  accident  hap- 
pened would  not  have  been  in  that  place.  Therefore  I  think  that  in 
every  case,  before  the  judge  leaves  the  question  of  contributory  negli- 
gence to  the  jury,  he  ought  to  be  satisfied  that  there  is  something  which 
might  or  could  be  reasonably  held  by  them  to  be,  properly  speaking,  the 
cause  of  the  accident.  Now,  undoubtedly  this  truck  would  not  have 
been  injured,  or  have  injured  the  bridge,  if  it  had  not  been  there  where 
it  was  placed  by  the  defendants,  and  left  without  any  interference  on 
the  part  of  the  plaintiffs  during  many  hours.  But  it  strikes  me,  upon  the 
evidence,  that  it  is  as  clearly  made  out  as  any  thing  can  be  that  the 
accident  was  not,  in  any  common-sense  view  of  the  matter,  due  to  that, 
but  that  it  was  due  to  an  affirmative  act  on  the  part  of  the  defendants, 
which  we  must  take  to  have  been  found  by  the  jury,  because  the  ques- 
tion of  contributory  negligence  does  not  arise  until  the  negligence  of 
the  defendant  is  supposed  to  have  been  settled  and  found  by  the  juiy. 
The  negligence  from  which  the  accident  happened  was  charging  the 
bridge  with  a  quantity  of  trucks  at  the  end  of  which  was  the  truck 
in  question,  and  when  it  was  found  that  the  trucks  came  to  a  stand-still, 
not  being  content  to  stop  and  look  to  see  what  was  the  cause  of  the 
stoppage,  but  pushing  violently  with  an  engine  the  whole  train  with  that 
unknown  stoppage  at  the  end,  and  so  throwing  down  the  bridge.  It 
appears  to  me,  therefore,  that  though  there  may  have  been  some  negli- 
gence on  the  part  of  the  plaintiffs,  it  was  not  negligence  which  in  any 
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sense  caused  the  accident,  but  that  it  was  entirely  the  aflSrmative  act 
of  the  defendants'  servants  in  charging  the  bridge  as  they  did ;  and 
therefore,  although  there  is  some  evidence,  there  is  nothing  that  ought 
to  be  considered  in  point  of  law  as  evidence  of  contributory  negligence. 

The  court  below,  though  they  did  not  put  the  case  exactly  in  so  many 
words  as  I  put  it,  seem  to  have  put  it  in  substance  the  same  way.  They 
•did,  no  doubt,  rely  upon  the  fact  that  during  the  intermediate  time  nothing 
could  have  been  pi-operly  done.  At  all  events,  it  is  sufficient  to  say 
that  there  is  no  evidence,  as  it  seems  to  me,  of  any  thing  unlawful  or 
wrongful  on  the  part  of  the  plaintiffs  in  leaving  the  wagon  there  between 
one  day  and  the  other.  Then,  secondly,  the  question  arises  whether 
the  jury  were  misdirected.  [The  learned  judge  referred  to  the  summing- 
up,  and  expressed  his  opinion  that  it  did  not  sufficiently  explain  the  law 
^as  laid  down  in  Tuff  v.  Warman^)  to  the  jury.]  I  agree,  therefore, 
with  the  judgment  of  the  court  below. 

Akchibald,  J.  —  I  agree  in  the  opinion  of  the  majority  of  the  court. 
The  rule  below  was  made  absolute  on  the  ground  of  misdirection.  The 
misdirection,  as  I  understand  the  case,  appears  to  be  that  there  was 
no  evidence  of  contributory  negligence  on  the  part  of  the  plaintiffs, 
and  that  the  learned  judge  ought  to  have  told  the  jury  so ;  but  on  the 
argument  here,  not  only  is  that  point  taken,  but  it  is  also  insisted  that 
the  learned  judge  failed  to  explain  sufficiently  to  the  jury  the  effect  of 
contributory  negligence  on  the  part  of  the  plaintiffs.  Now,  I  quite 
agree  with  the  authorities  cited,  that  it  is  not  every  species  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff  (at  least,  it  is  not  under  all 
circumstances)  which  will  excuse  the  negligence  of  the  defendant;  and 
although  there  may  be  negligence  on  the  part  of  the  plaintiffs  which 
does  in  fact  contribute  to  the  accident  or  the  mischief,  yet  if  the 
defendant  might  by  reasonable  care  and  caution  have  avoided  it,  he  will 
nevertheless  be  liable.  I  think  the  question  has  been  in  substance 
sufficiently  left  to  the  jury  and  explained  to  them  by  the  learned  judge. 

I  also  agree  that  there  was  in  this  case  evidence  to  be  submitted  to 
the  jury  of  negligence  on  the  part  of  the  plaintiffs.  Adopting  that  view, 
there  comes  the  question.  What  was  the  conduct  of  the  defendants  in 
the  case  ?  If  they  had  rashly,  without  any  care  at  all,  driven  this  train 
of  empty  carriages  into  the  siding,  and  recklessly  and  carelessly  driven 
the  high  carriage  against  the  bridge,  I  can  quite  understand  circum- 
stances under  which  they  might  be  answerable,  although  there  was 
negligence  on  the  part  of  the  plaintiffs  in  leaving  the  carriage  there. 

1  2  0.  B.  (N.  S.)  740;  26  L.  J.  (0.  P.)  263.    In  error,  5  C.  B.  (N.  s.)  573 ;  27  L.  J.  (0.  P.)  322. 
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But  the  question  would  be,  What  was  the  conduct  of  the  defendants? 
did  they  take  such  measures  and  precautions  as  they  ought  to  have 
taken,  assuming  the  existence  of  negligence  on  the  part  of  the  plaintiffs? 
That  is  the  exact  question  -which  the  learned  judge  left  to  the  jury. 
He  called  their  attention  to  the  question  of  what  ought  to  have  been 
done  in  the  exercise  of  ordinary  care,  and  what  should  have  been  the 
conduct  of  the  defendants  on  the  occasion.  [The  learned  judge  pro- 
ceeded to  comment  on  the  terms  of  the  summing-up.  J  I  think,  there- 
fore, that  there  was  no  misdirection,  and  that  there  was  evidence  for 
the  jury  of  contributory  negligence,  and  that  upon  both  grounds  the 
judgment  of  the  court  below  ought  to  be  reversed. 

Judgment  reversed. 

From  this  decision  an  appeal  was  taken  to  the  House  of  Lords,* 
where  the  case  was  argued  by  — 

Mr.  Herschell,  Q.  C,  and  Mr.  Baylis,  Q.  C,  for  the  appellants, 
plaintiffs  below;  Mr.  Aspinall,  Q.  C,  and  Mr.  McOonnell,  for  the 
respondents. 

Lord  Penzance.  —  My  lords,  the  action  out  of  which  this  appeal  arises 
is  an  action  charging  the  defendants  with  negligence  (through  their 
servants)  in  so  managing  the  shunting  of  some  empty  coal-wagons  as 
to  knock  down  a  bridge,  and  some  staging  and  some  colliery  head- 
gearing  which  stood  upon  it  and  belonged  to  the  plaintiffs. 

The  first  question  on  the  appeal  is,  whether  the  Court  of  Exchequer 
Chamber  was  right  in  holding  that  there  was  any  evidence,  proper  to  be 
submitted  to  the  jury,  tending  to  the  conclusion  that  the  plaintiffs 
themselves  had  been  guilty  of  some  negligence  in  the  matter,  and  that 
such  negligence  had  contributed  to  produce  the  accident  and  injury  of 
which  they  complained. 

The  general  facts  of  the  case,  the  particular  facts  which  gave  rise  to 
imputation  of  negligence,  and  the  contention  of  both  sides  as  to  the  fair 
result  of  these  facts,  are  stated  in  the  judgment  of  the  Court  of 
Exchequer  by  Baron  Beamwell.  [His  lordship  here  read  the  state- 
ment from  Mr.  Baron  Beamwell's  judgment.^] 

It  may  be  admitted  that  this  is  a  fair  and  full  statement  of  the  argu- 
ments and  considerations  on  the  one  side  and  on  the  other,  upon  which 
the  question  of  the  plaintiffs'  negligence  had  to  be  decided.  But  it  had 
to  be  decided  by  the  jurors,  and  not  by  the  court ;  and  I  am  unable  to 
perceive  any  reason  why  the  learned  judge  did  wrong  in  submitting 
these  arguments  and  considerations  to  their  decision  accordingly.     The 
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bare  statement  of  them  is  enough  to  show  that  there  were  in  the  case 
facts  and  circumstances  sufficient  at  least  to  raise  the  question  of  negli- 
gence, whether  they  were  a  sufficient  proof  of  negligence  or  not. 

The  decision  of  the  Exchequer  Chamber  upon  this  matter  ought,  I 
think,  to  be  upheld. 

The  remaining  question  is,  whether  the  learned  judge  properly  directed 
the  jury,  in  point  of  law.  The  law  in  these  cases  of  negligence  is,  as  was 
said  by  the  Court  of  Exchequer  Chamber,  perfectly  well  settled  and 
beyond  dispute. 

The  first  proposition  is  a  general  one,  to  this  effect :  that  the  plaintiff 
in  an  action  for  negligence  cannot  succeed  if  it  is  found  by  the  jury 
that  he  has  himself  been  guilty  of  any  negligence  or  want  of  ordinary 
care  which  contributed  to  cause  the  accident. 

But  there  is  another  proposition  equally  well  established,  and  it  is  a 
qualification  upon  the  first,  namely:  that  though  the  plaintiff  may  have 
been  guilty  of  negligence,  and  although  that  negligence  may  in  fact 
have  contributed  to  the  accident,  yet  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintiff 's  negligence  will  not  excuse  him. 

This  proposition,  as  one  of  law,  cannot  be  questioned.  It  was  decided 
in  the  case  of  Davies  v.  Mann,^  supported  in  that  of  Tuff  v.  Warman^ 
and  other  cases,  and  has  been  universally  applied  in  cases  of  this  char- 
acter without  question. 

The  only  point  for  consideration,  therefore,  is,  whether  the  learned 
judge  properly  presented  it  to  the  mind  of  the  jury.  It  seems  impos- 
sible to  say  that  he  did  so.  At  the  beginning  of  his  summing-up,  he 
laid  down  the  following  as  the  propositions  of  law  which  governed  the 
case :  "  It  is  for  the  plaintiffs  to  satisfy  you  that  this  accident  happened 
through  the  negligence  of  the  defendants'  servants,  and,  as  between  them 
and  the  defendants,  that  it  was  solely  through  the  negligence  of  the 
defendants'  servants.  They  must  satisfy  you  that  it  was  solely  by  the 
negligence  of  the  defendants'  servants ;  or,  in  other  words,  that  there 
was  no  negligence  on  the  part  of  their  servants  contributing  to  the 
accident.  So  that  if  you  think  that  both  sides  were  negligent  so  as  to 
contribute  to  the  accident,  then  the  plaintiffs  cannot  recover." 

This  language  is  perfectly  plain  and  perfectly  unqualified ;  and  in  case 
the  jurors  thought  there  was  any  contributory  negligence  on  the  part  of 
the  plaintiffs'  servants,  they  could  not,  without  disregarding  the  direc- 
tion of  the  learned  judge,  have  found  in  the  plaintiffs'  favor,  however 

1  Ante,  p.  U05.  2  6  0.  B.  (N.  s.)  673 ;  37  L.  J.  (C.  P.)  322. 
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negligent  the  defendants  had  been,  or  however  easily  they  might  with 
■ordinary  care  have  avoided  any  accident  at  all. 

The  learned  judge  then  went  on  to  describe  to  the  jury  what  it  was 
that  might  properly  be  considered  to  constitute  negligence,  first  in  the 
conduct  of  the  defendants,  and  then  in  the  conduct  of  the  plaintiffs ; 
and  having  done  this,  he  again  reverted  to  the  governing  propositions 
of  law,  as  follows :  "  There  seem  to  be  two  views.  It  is  for  you  to  say 
entirely  as  to  both  points.  But  the  law  is  this:  the  plaintiffs  must  have 
satisfied  you  that  this  happened  by  the  negligence  of  the  defendants' 
servants,  and  without  any  contributory  negligence  of  their  own;  in 
other  words,  that  it  was  solely  by  the  negligence  of  the  defendants' 
servants.  If  you  think  it  was,  then  your  verdict  will  be  for  the  plain- 
tiffs. If  you  think  it  was  not  solely  by  the  negligence  of  the  defendants' 
servants,  your  verdict  must  be  for  the  defendants." 

This,  again,  is  entirely  without  qualification ;  and  the  undoubted  mean- 
ing of  it  is,  that  if  there  was  any  contributory  negligence  on  the  part 
of  the  plaintiffs,  they  could  in  no  case  recover.  Such  a  statement  of 
the  law  is  contrary  to  the  doctrine  established  in  the  case  of  Davies  v. 
Mann,^  and  the  other  cases  above  alluded  to,  and  in  no  part  of  the 
summing-up  is  that  doctrine  anywhere  to  be  found.  The  learned  coun- 
sel were  unable  to  point  out  any  passage  addressed  to  it. 

It  is  true  that  in  part  of  his  summing-up  the  learned  judge  pointed 
attention  to  the  conduct  of  the  engine-driver,  in  determining  to  force 
his  way  by  violence  through  the  obstruction,  as  fit  to  be  considered  by 
the  jury  on  the  question  of  negligence ;  but  he  failed  to  add  that  if 
they  thought  the  engine-driver  might  at  this  stage  of  the  matter,  by 
ordinary  care,  have  avoided  all  accident,  any  previous  negligence  of 
the  plaintiffs  would  not  preclude  them  from  recovering. 

In  point  of  fact,  the  evidence  was  strong  to  show  that  this  was  the 
immediate  cause  of  the  accident,  and  the  jury  might  well  think  that 
ordinary  care  and  diligence  on  the  part  of  the  engine-driver  would, 
notwithstanding  any  previous  negligence  of  the  plaintiffs  in  leaving  the 
loaded-up  truck  on  the  line,  have  made  the  accident  impossible.  The 
substantial  defect  of  the  learned  judges'  charge  is  that  that  question 
was  never  put  to  the  jury.  On  this  point,  therefore,  I  propose  to  move 
that  your  lordships  should  reverse  the  decision  of  the  Exchequer  Cham- 
ber and  direct  a  new  trial. 

The  LoKD  Chancelloe  (Lord  Cairns).  —My  lords,  I  have  had  the 
advantage  of  considering  the  opinion  which  has  just  been  expressed  to 
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your  lordships  ia  this  case  by  my  noble  and  learned  friend,  and  con- 
curring, as  I  do,  with  every  word  of  it,  I  do  not  think  it  is  necessary 
that  I  should  do  more  than  say  that  I  hope  your  lordships  will  agree  to 
the  motion  which  he  has  proposed. 

Lord  Blackbdbn.  —  My  lords,  I  agi-ee  entirely  with  the  noble  lord 
who  has  first  spoken,  as  to  what  were  the  proper  questions  for  the  jury 
in  this  case,  and  that  they  were  not  decided  by  the  jury.  I  am  inclined 
to  think  that  the  learned  judge  did,  in  part  of  his  summing-up,  suffi- 
ciently ask  the  proper  questions,  had  they  been  answered ;  but  unfor- 
tunately he  failed  to  have  an  answer  from  the  jury  to  those  questions, 
it  appearing  by  the  case  that  the  only  finding  was  as  to  the  plaintiffs' 
negligence.  I  agree,  therefore,  in  the  result  that  there  should  be  a  new 
trial. 

Lord  GoEDON.  —  My  lords,  I  entirely  concur  in  the  motion  which  has 
been  submitted  to  your  lordships  by  my  noble  and  learned  friend  on  the 
other  side  of  the  house.  The  question  is  one  which  has  given  rise  to 
some  difficulty  in  the  courts  of  Scotland,  but  I  think  that  it  is  very 
likely  that  the  opinion  which  has  been  expressed  in  this  case  will  be 
regarded  as  a  very  useful  authority  for  guiding  their  decisions. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed.  Judgment 
of  the  Court  of  Exchequer  restored,  and  a  new  trial  ordered,  with  costs. 
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,  Oase  In  Judement. — Wliere  a  child  of  snch  tender  age  as  not  to  possess  snfflcient 
discretion  to  avoid  danger,  is  permitted  by  Ms  parents  to  be  in  a  public  highway  with- 
out any  one  to  gnard  him,  and  is  there  mn  over  by  a  traveller  and  injured,  neither  tres- 
pass nor  case  lies  against  the  traveller,  unless  the  injury  was  voluntary,  or  arose  from 
"gross  "  negligence  on  his  part. 
Contributory  Negligence — Imputed  Negrligenoe. — In  an  action  for  such  injury,  if 
there  was  negligence  on  the  part  of  the  plaintiff  contributing  to  the  injury,  there  can- 

*  Reported  21  Wend.  615. 
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not  be  a  recovery;  and  although  the  child,  by  reason  of  his  tender  age,  was  incapabler 
of  using  that  ordinary  care  which  is  required  of  a  discreet  and  prudent  person,  the 
want  of  such  care  on  the  part  of  the  parents  and  guardians  of  the  child  furnishes  the 
same  answer  to  an  action  by  the  child  as  would  its  omission  on  the  part  of  the  plaintiff 
in  an  action  by  an  adult. 

3.  Action  in  Ifame  of  Child.  —  For  an  injury  to  a  child  of  the  most  tender  age  an  action 
may  be  brought  in  the  name  of  the  child. 

This  was  an  action  on  the  case,  tried  at  the  Oneida  Circuit  in  May, 
1838,  before  the  Hon.  Robert  Monell,  one  of  the  circuit  judges. 

The  suit  was  brought  by  the  plaintiff,  William  Hartfield,  by  his  next 
friend,  Gabriel  Hartfield,  for  an  injury  sustained  by  being  run  over,  as 
alleged,  by  the  defendants,  with  a  sleigh  and  horses,  and  having  his  arm 
broken.  In  March,  1836,  the  plaintiff,  a  child  then  of  about  two  years 
of  age,  was  standing  or  sitting  in  the  beaten  track  of  a  public  highway, 
and  no  person  near  him ;  the  defendant  Eoper  was  driving  a  sleigh 
and  horses  upon  the  same  road,  and  before  the  child  was  perceived 
the  horses  passed  over  him.  He  was  discovered  by  NeweU,  the  other 
defendant,  who  was  in  the  same  sleigh ;  and  on  his  exclaiming  that  a 
child  had  been  run  over,  the  horses  were  immediately  stopped  by  Eoper 
and  backed,  and  the  sleigh  prevented  from  passing  over  the  child. 
The  injury  sustained  was  very  serious,  —  an  arm  of  the  child  was  broken, 
and  he  suffered  greatly  for  about  two  months,  —  and  considerable- 
expense  was  incurred  in  medical  attendance.  The  sleigh  was  at  the 
time  of  the  injury  descending  a  hUl,  at  the  foot  of  which  was  a  bridge, 
and  the  child  was  in  the  road  about  six  or  eight  rods  from  the  bridge. 
The  course  of  the  road  was  such  that  in  descending  the  hiU  there  waa 
a  fair  view  of  the  road  beyond  the  bridge.  A  daughter  of  the  defend- 
ant Newell,  who  was  in  the  sleigh  with  her  father,  testified,  however, 
that  she  did  not  perceive  the  child,  although  she  sat  on  the  side  of  the 
sleigh  which  passed  over  the  track  in  which  was  the  child.  The  defend- 
ant Eoper  had  no  sleigh-bells.  The  horses  at  the  time  of  the  injury 
were  trotting,  but  not  at  great  speed ;  Roper  sat  on  the  front  seat  of 
the  sleigh,  driving  the  horses,  and  Newell  and  his  daughter  sat  on  the 
back  seat.  The  parties  in  the  sleigh  were  not  conversing  at  the  time 
of  the  accident.  The  horses  and  sleigh  belonged  to  Newell,  but  were 
let,  together  with  a  farm  and  other  property,  to  Eoper,  for  a  term  not 
expired  at  the  time  of  the  accident.  It  was  proved  that  Newell  was 
esteemed  to  be  worth  $10,000.  Upon  the  above  facts  the  defendants' 
counsel  moved  for  a  nonsuit,  which  the  judge  refused  to  grant.  A. 
motion  was  also  made  that  the  jury  should  be  instructed  to  acquit 
Newell,  on  the  ground  that  there  was  no  evidence  against  him,  so  that 
he  might  be  improved  as  a  witness  for  Eoper;  which  the  judge  refused 
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to  do.  The  jury,  under  the  charge  of  the  judge,  found  a  verdict  against 
both  defendants,  with  $500  damages.  The  defendants  asked  for  a  new 
trial. 

J.  A.  Spencer,  for  the  defendants ;  W.  Tracey  &  W.  C.  Noyes,  for 
the  plaintiff. 

By  the  Court,  Cowen,  J.  — The  injury  to  this  child  was  doubtless  a 
very  serious  misfortune  to  him  ;  but  I  have  been  uttei-ly  unable  to  col- 
lect from  the  evidence  any  thing  by  which  the  jury  were  authorized  to 
impute  such  carelessness  as  rendered  these  defendants  responsible.  It 
is  true,  they  might  have  seen  the  child  from  the  turn  of  the  road  in 
descending,  had  they  looked  so  far  ahead;  but  something  must  be 
allowed  for  their  attention  to  the  management  of  the  horses  and  their 
own  safety  in  descending  the  hill  to  a  bridge.  So  unobserving  were 
they,  in  fact,  that  Mrs.  Lewis,  who  sat  in  the  rear  of  the  sleigh,  on  the 
left  side,  and  therefore  in  the  best  position  of  the  three  to  overlook  the 
road  in  its  full  extent  as  far  as  the  place  where  the  child  was,  did  not 
discern  him.  It  was  somewhat  severe,  in  a  case  like  this,  to  allow  testi- 
mony of  Newell's  ability  to  pay,  though  it  was  not  objected  to.  It 
seems  to  imply  that  he  had  been  so  brutal  as  silently  to  allow  Eoper's 
going  on  and  endangering  the  child's  life,  after  he  (Newell)  had  dis- 
covered it  to  be  in  the  road.  But  perhaps  no  objection  can  be  heard 
to  that  evidence  having  been  received,  because  it  was  not  made  at  the 
trial. 

No  doubt  the  action  was  properly  brought  in  the  name  of  the  child. 
Nor  is  there  any  objection  to  its  form,  since  the  statute,  i  Nor  could 
the  father  have  brought  an  action  for  loss  of  service,  in  respect  to  so 
small  a  child,  according  to  the  English  case  of  Hall  v.  Sollander,^ 
though  I  should  think  it  quite  questionable  whether  that  case  can  be 
considered  as  law  here.  If  the  defendants  were,  in  truth,  so  reckless 
of  the  child's  safety  as  to  run  over  it  in  the  way  described,  after  know- 
ing it  to  be  in  the  road,  the  verdict  is  none  too  large.  But  such  trifling 
with  human  life  ought  not  to  be  presumed ;  and  there  was  no  proof  of 
it,  either  direet  or  circumstantial.  This  is  not  a  case,  however,  for 
interfering  upon  the  ground  of  excessive  damages. 

The  only  question  which  seems  to  be  open  for  our  consideration  is 
that  of  negligence.  This  respects  both  parties.  It  is  quite  necessary 
to  drive  at  a  moderate  pace,  and  look  out  against  accidents  to  children 
and  others,  in  a  populous  village  or  city.^    But  this  accident  happened 

1  2  Eev.  Stat.  (2d  ed.)  156,  §  16.  ^  See  McAllister  v.  Hammond,  6  Cow.  342; 

2  i  Barn.  &  Cress.  660.  and  per  Lawrence,  J.,  in  Leame  v.  Bray,  3 
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in  the  country,  where  was  a  solitary  house ;  a  child  belonging  to  it  hap- 
pening to  be  in  the  road,  a  thing  most  imprudently  allowed  by  its 
parents,  and  which  could  have  been  easily  prevented  by  ordinary  care. 
Travellers  are  not  prepared  for  such  things.  They  therefore  trot  their 
horses.  They  are  warrantably  inattentive  to  small  objects  in  the  road, 
which  they  may  be  incapable  of  seeing  in  the  course  of  a  drive  for  miles 
through  the  country,  among  a  sparse  population.  To  keep  a  constant 
lookout  would  be  more  than  a  driver  could  do,  even  if  he  were  continu- 
ally standing,  and  driving  on  a  walk.  Yet  to  this  the  matter  must  come, 
if  he  is  to  take  all  the  responsibilitj'.  The  roads  would  thus  become  of 
very  little  use  in  the  line  for  which  they  were  principally  intended.  It 
seems  to  me  that  the  defendants  exercised  all  the  care  which,  in  the 
nature  of  this  case,  the  law  required.  If  so,  it  is  a  case  of  mere  unavoid- 
able accident,  for  which  they  are  not  liable,  i 

Was  the  plaintiff  guilty  of  negligence  ?  His  counsel  seem  to  think 
he  made  a  complete  exception  to  the  general  rule  demanding  care  on 
his  part,  by  reason  of  his  extreme  infancy.  Is  this  indeed  so?  A 
snow-path  in  the  public  highway  is  among  the  last  places  in  this  country 
to  which  such  a  small  child  should  be  allowed  to  resort,  unattended  by 
any  one  of  suitable  age  and  discretion.  The  custody  of  such  a  child 
is  confided  by  law  to  its  parents,  or  to  others  standing  in  their  place ; 
and  it  is  absurd  to  imagine  that  it  could  be  exposed  in  the  road,  as  this 
child  was,  without  gross  carelessness.  It  is  the  extreme  of  folly  even 
to  turn  domestic  animals  upon  the  common  highway.  To  allow  small 
children  to  resort  there  alone  is  a  criminal  neglect.  It  is  true  that  this 
confers  no  right  upon  travellers  to  commit  a  voluntary  injury  upon  either, 
nor  does  it  warrant  gross  neglect;  but  it  seems  to  me  that  to  make 
them  liable  for  any  thing  short  of  that  would  be  contrary  to  law.  The 
child  has  a  right  to  the  road  for  the  purposes  of  travel,  attended  by  a 
proper  escort.  But  at  the  tender  age  of  two  or  three  years,  and  even 
more,  the  infant  cannot  personally  exercise  that  degree  of  discretion 
which  becomes  instinctive  at  an  advanced  age,  and  for  which  the  law 
must  make  him  responsible,  through  others,  if  the  doctrine  of  mutual 
care  between  the  parties  using  the  road  is  to  be  enforced  at  all  in  this 
case.  It  is  perfectly  well  settled  that  if  the  party  injured  by  a  collision 
on  the  highway  has  drawn  the  mischief  upon  himself  by  his  own  neglect, 
he  is  not  entitled  to  an  action  even  though  he  be  lawfully  in  the  high- 
way pursuing  his  travels ;  ^  which  can  scarcely  be  said  of  a  toppling 

1  Dygert  v.  Bradley,  8  Wend.  469, 472,  473 ;  2  Rathbun  v.  Payne,  19  Wend.  399 ;  Burckle 

Clark  V.  Foot,  8  Johns.  421 ;  Pauton  v.  Hoi-        v.  New  York  Dry  Dock  Co.,  2  HaU  Ifil 
land,  17  Johns.  92,  ante,  p.  249 
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infant,  suffered  by  his  guardians  to  be  there  either  as  a  traveller  or  for 
the  purpose  of  pursuing  his  sports.  The  application  may  be  harsh  when 
made  to  small  children.  As  they  are  known  to  have  no  personal  dis- 
cretion, common  humanity  is  alive  to  their  protection;  but  they  are 
not  therefore  exempt  from  the  legal  rule,  when  they  bring  an  action 
for  redress ;  and  there  is  no  other  way  of  enforcing  it,  except  by  requir- 
ing due  care  at  the  hands  of  those  to  whom  the  law  and  the  necessity  of 
the  case  have  delegated  the  exercise  of  discretion.  An  infant  is  not 
sui  juris.  He  belongs  to  another,  to  whom  discretion  in  the  care  of  his 
person  is  exclusively  confided.  That  person  is  keeper  and  agent  for 
this  purpose ;  and  in  respect  to  third  persons  his  act  must  be  deemed 
that  of  the  infant,  his  neglect  the  infant's  neglect.  Suppose  a  hopeless 
lunatic,  suffered  to  stray  by  his  committee,  lying  in  the  road  like  a  log: 
shall  the  traveller  whose  sleigh  unfortunately  strikes  him  be  made  amen- 
able in  damages  ?  The  neglect  of  the  committee  to  whom  his  custody 
is  confided  shall  be  imputed  to  him.  It  is  a  mistake  to  suppose  that 
because  the  party  injured  is  incapable  of  personal  discretion,  he  is  there- 
fore above  all  law.  An  infant  or  lunatic  is  liable  personally  for  wrongs 
which  he  commits  against  the  person  and  property  of  others.^  And 
when  he  complains  of  wrongs  to  himself,  the  defendant  has  a  right  to 
insist  that  he  should  not  have  been  the  heedless  instrument  of  his  own 
injury.  He  cannot,  more  than  any  other,  make  a  profit  of  his  own 
wrong.  Volenti  non  fit  injuria.  If  his  proper  agent  and  guardian  has 
suffered  him  to  incur  mischief,  it  is  much  more  fit  that  he  should  look  for 
redress  to  that  guardian,  than  that  the  latter  should  negligently  allow 
his  ward  to  be  in  the  way  of  travellers,  and  then  harass  them  in  courts 
of  justice,  recovering  heavy  verdicts  for  his  own  misconduct. 

The  counsel  for  the  plaintiff  probably  have  the  advantage  of  saying 
that  the  neglect  of  an  infant  has  not,  in  any  reported  case,  ever  been 
allowed  by  way  of  defence  in  an  action  for  negligently  injuring  him. 
But  so  far  there  is  an  equal  advantage  on  the  other  side.  The  defence 
has  not  been  denied  in  any  book  of  reports.  The  defendant  has  also 
another  advantage.  The  reports  expressly  say  that  negligence  may  be 
predicated  of  an  infant  or  lunatic.  All  the  cases  agree  that  trespass 
lies  against  an  infant.  That  was  adjudged  in  Campbell  v.  Stakes  ^  and 
Bullock  V.  Babcock,  before  cited.  And  it  is  equally  well  settled  that 
where  an  injury  is  free  from  all  negligence, — as,  if  it  arise  from  inevitable 
accident,  — there  trespass  does  not  lie.^    The  cases  maintaining  trespass 

5  Bullock  ».  Babcock,  3  Wend.  391, 394.  3  Weaver  t>.  Ward,  Hob.  134;   Marcy,  J., 

2  2  Wend.  137.  in  Bullock  v.  Babcock,  3  Wend.  393;  Dygert 

V.  Bradley,  8  Wend.  469. 
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against  an  infant,  therefore,  imply  that  he  may  be  guilty  of  negligence. 
Trover  will  also  lie  for  a  mere  non-feasance,  —  e.g.,  a  non-delivery  of 
goods,  where  they  do  not  come  to  the  infant's  bands  by  contract.^ 
The  cases  most  favorable  to  infants  all  agree  in  that.  And  so,  where 
the  contract  of  bailment  to  an  infant  has  expired,  it  was  agreed  that, 
on  non-delivery,  the  owner  may  maintain  detinue,  replevin,  or  trover.^ 
It  was  said  trespass  lies  against  an  infant,  though  only  four  years  of 
age, 3  though  this  is  put  by  Brooke  with  a  quaere.*  No  doubt,  however, 
he  may  bring  a  suit  at  any  age ;  and  if  that  suit  depends  upon  a  condi- 
tion on  his  side,  he  must  show  that  it  was  performed.  It  was  said  in 
Stowell  V.  Zouch,^  if  an  infant  lord  who  has  title  to  enter  for  mort- 
main does  not  enter  within  the  year,  he  shall  be  bound  by  his  laches ; 
"  for  there  he  had  but  title  to  a  thing  which  never  was  in  him."  To 
warrant  an  action,  he  must  have  entered  within  the  year ;  and  not  having 
done  so,  he  could  have  no  remedy.  Several  like  instances  are  put  in 
the  same  page,  which  are  also  collected  and  arranged  in  9  Viner's 
Abridgment,  tit.  "  Enfant,"  B.  2,  pi.  7,  8,  p.  376,  of  the  octavo  edition. 
But  it  is  plain,  in  the  nature  of  things,  that  if  an  infant  insists  on  a 
right  of  action  he  must  show  a  compliance  with  the  conditions  on 
which  his  right  is  to  arise ;  and  this  is  entirely  irrespective  of  his  age. 
Land  descends  to  an  infant  of  a  year  old,  and  he  is  bound  to  make  a 
share  of  the  partition  fence.  He  neglects  to  do  so,  whereby  his  neigh- 
bor's cattle  enter  and  trespass  upon  the  land.  No  one  would  think  of 
contending  that  his  neighbor  must  therefore  be  deprived  of  his  de- 
fence. The  infant  has  neglected  to  fulfil  the  condition  on  which  he 
could  sue ;  or  his  guardian  has  done  so,  which  is  the  same  thing.  He 
might  as  well  sue  because  his  neighbor  had  left  a  gate  on  his  own  prem- 
ises open,  through  which  the  infant  had  crept,  and  fallen  into  a  pit  and 
hurt  himself.  The  man  has  a  right  to  keep  his  gate  open ;  and  the 
child's  parents  must  keep  him  away.  But  one  has  no  plainer  right  to 
walk  about  his  own  premises,  and  open  and  shut  his  own  gates,  than  he 
has  to  travel  In  the  highway  with  his  horses.  An  infant  creeps  into  the 
track  from  your  field  to  your  barn,  and  is  injured  by  your  driving  a  load 
of  hay  along  the  path:  are  you  to  be  deprived  of  all  excuse  in  an 
action  for  the  injury?  The  argument  of  this  plaintiff  goes  quite  too 
far,  and  proves  too  much.     It  was  said  that  drivers  are  bound  to  sup- 


1  Lawrence,  J.,  In  Jennings  v.  Randall,  8  a  25  Hen.  VI.,  11  b,  per  Wangtord. 
Term  Eep.  337;  Campbell  i;.  Stakes,  2  Wend.  *  Bro.  Abr.,  tit.  "Oorone,"  pi.  6. 
1*3.  6  Plow.  Oomm.  364. 

2  Penrose  v.  Cnrren,  3  Eawle,  351.    And 
see,  ])er  Rogers,  J,,  id.  354, 
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pose  that  small  children  may  be  in  the  road,  and  as  all  the  care  lies  on 
the  side  of  the  former,  damages  follow  of  course  for  every  injury  to 
the  latter.  Suppose  an  infant  suddenly  throws  himself  in  the  way  of  a 
sleigh,  a  wagon,  or  a  railroad-car,  by  which  his  limb  is  fractured :  it  may 
be  said,  with  equal  force,  he  is  incapable  of  neglect.  So  if  he  be 
allowed  to  travel  the  road  alone  in  the  dark.  The  answer  to  all  this  is, 
the  law  has  placed  infants  in  the  hands  of  vigilant  and  generally  affec- 
tionate keepers, —  their  own  parents, —  and  if  there  be  any  legal  respon- 
sibility in  damages,  it  lies  upon  them.  The  illustration  sought  to  be 
•derived  from  the  law  in  respect  to  the  injury  of  animals  turned  or  suf- 
fered to  stray  into  the  street  does  not  strike  me  as  fortunate.  If  they 
"be  there  without  any  one  to  attend  and  take  care  of  them,  that  is  a 
degree  of  carelessness  in  the  owner  which  would  preclude  his  recovery 
of  damages  arising  from  mere  inattention  on  the  side  of  the  traveller. 
Indeed,  it  could  rarely  be  said  that  animals  entirely  unattended  are  law- 
fully in  the  roads  or  streets  at  all.  They  may  be  driven  along  the  road 
'by  the  owner  or  his  servants ;  but  if  allowed  to  run  at  large  for  the 
purpose  of  grazing,  or  any  other  purpose,  entirely  unattended,  and  yet 
travellers  are  to  be  made  accountable  in  all  cases  of  collision,  such  a 
•doctrine  might  supersede  the  use  of  the  road,  so  far  as  comfort  or  expe- 
dition is  concerned.  The  mistake  lies  in  supposing  the  injury  to  be\ 
wilful,  to  arise  from  some  positive  act,  or  to  be  grossly  negligent.  Such 
an  injury  is  never  tolerated,  be  the  negligence  on  the  side  of  the  party 
injured  what  it  may.^  But  where  it  arises  from  mere  inadvertence  on 
the  side  of  the  traveller,  he  is  always  excused  by  the  law  on  showing  ^ 
that  there  was  equal  or  greater  neglect  on  the  side  of  his  accuser.  It 
is  impossible  to  say,  then,  that  the  accuser  was  not  himself  the  author 
-of  the  injury  which  he  seeks  to  father  upon  another.  My  difficulty  in 
the  case  at  bar  is  to  find  the  least  color  for  imputing  gross  negligence, 
-or,  indeed,  any  degree  of  negligence,  to  the  defendants.  But  if  there 
were  any,  there  was,  I  think,  as  much  and  more  on  the  side  of  the 
tplaintiff. 

It  therefore  seems  to  me  that  here  was  a  good  defence  established  at 
the  trial,  on  the  ground  that  the  defendants  being  free  from  gross 
neglect,  and  the  plaintiff  being  guilty  of  great  neglect  on  his  part, 
indeed,  being  unnecessarily,  not  to  say  illegally,  occupying  the  road, 
having  no  right  there  (for  he  does  not  appear  to  have  been  travelling, 
snor  even  on  the  land  which  belonged  to  his  family),  the  injury  was  a 

'  Olay  !>.  Wood,  5  Esp.  44;  Eathbun  v.  Payne,  19  Wend.  399. 
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consequence  of  his  own  neglect,  at  least  such  neglect  as  the  law  must 
impute  to  him  through  others. 

Again :  I  collect  from  the  evidence  that  Newell  had  demised  the  teank 
for  a  term  of  two  years,  which  was  unexpired  at  the  time  of  the  injury, 
to  his  son-in-law  and  co-defendant,  Eoper.  Newell,  then,  had  no  control 
of  the  team,  and  cannot  be  made  liable  without  proof  of  positive  and 
active  concurrence  in  the  injury,  —  a  thing  for  which  there  is  no  pretence- 
in  the  proof,  and  which  implies  a  barbarous  temper,  which  the  law  can- 
not presume  in  any  one.  He,  at  least,  should  have  been  acquitted  by 
the  jury.  He  neither  actually  participated  in  the  management  of  the 
team,  nor  could  his  interference  have  been  legally  efficient  to  prevent- 
mischief.  He  had  no  lawful  control  of  the  horses.  Roper  was  the 
exclusive  owner,  pro  hac  vice. 

The  evidence,  at  the  time  when  the  motion  was  made  to  allow  the 
jury  to  pass  upon  the  case  of  Newell,  had  made  out  nothing  actual, 
against  him,  if  Eoper,  the  driver,  may  be  said  to  have  been  implicated 
as  a  wrong-doer.     But  Newell  might,  at  this  stage,  perhaps  have  been< 
regarded  by  the  jury  as  owner  of  the  horses,  and  Eoper  as  his  servant. 
The  lease  was  not  in  proof.     Constructively,  his  liability  would  follow 
from  the  neglect  of  his  servant ;  and  in  this  view  it  cannot  be  said- 
there  was  no  evidence  against  him.     It  is  only  where  the  evidence  totally 
fails  as  to  one  whose  case  can  be  separated  from  the  other,  that  he  is. 
entitled  to  be  acquitted  for  the  purpose  of  being  sworn  as  a  witness  for 
his  co-defendant. 

The  motion  for  a  nonsuit,  which  followed,  seems  to  have  been  the 
more  proper  one ;  for  I  have  been  utterly  unable  to  see  that,  so  far,  the 
evidence  had  made  out  any  neglect,  or  the  semblance  of  neglect  on  the 
part  of  the  defendants,  while  it  had  established  clear  neglect  on  the 
other  side.  But  this  question  has  been  suflSciently  dwelt  upon  in  con- 
nection with  the  defendants'  proof,  and  that  which  the  plaintiff  adduced 
at  the  close  of  the  cause.  It  was  enough,  if  the  cause  of  action  was 
then  made  out,  although  the  judge  might  have  refused  to  nonsuit.  It 
appears  to  me  it  was  not. 

It  follows  that  a  new  trial  should  be  granted.  The  costs  should,  I 
think,  abide  the  event ;  for  the  judge  erred  in  omitting  to  nonsuit  the 
plaintiff.  The  case  was  certainly  not  made  better  for  the  plaintiff  by 
the  subsequent  evidence.  It  is  not,  therefore,  merely  the  case  of  a.. 
verdict  against  the  weight  of  evidence,  which  calls  for  payment  of 
costs. 

New  trial  granted;  costs  to  abide  the  event. 
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5.   THE    SAME    SUBJECT. 

EoBiNSON  V.  Cone.* 
Supreme  Court  of  Vermont,  1830. 

Hon.  Stephen  Eotcb,  Chief  Justice. 
"     Isaac  P.  Eedfibld, 
"     MiLO  L.  Bennett, 
"     Daniel  Kellgog,        -  Judges. 
"     HiLAND  Hall, 
"     Luke  P.  Poland, 

1.  Oeneral  Bale  as  to  Contributory  Neerligence — In  order  to  sustain  an  action  lor  the 

negligence  of  the  defendant,  whereby  the  plaintiff  is  alleged  to  have  sustained  injury, 
it  must  appear  that  the  injury  did  not  occur  from  any  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  either  in  whole  or  in  part. 

2.  Rule  in  Case  of  Person  Non  Sui  Juris. — But  all  that  is  to  be  required  of  the  plaintiff, 

in  such  case,  is,  that  he  exercise  care  and  prudence  equal  to  his  capacity. 

3.  Injuries  to  Children— Doctrine  of  Imputed  Negligence  denied.  —  Although  a 

child  of  tender  years  may  be  in  the  highway  through  the  fault  or  negligence  of  his 
parents,  and  so  be  improperly  there,  yet  if  he  be  injured  through  the  negligence  of 
the  defendant,  he  is  not  precluded  from  his  redress.  If  the  defendant  know  that  snch 
a  person  is  in  the  highway,  he  is  bound  to  a  proportionate  degree  of  watchfulness,  —  to 
the  utmost  circumspection ;  and  what  would  be  but  ordinary  neglect  in  regard  to  one 
whom  he  supposed  to  be  a  person  of  full  age  and  capacity,  would  be  gross  neglect  as  to 
a  child,  or  one  toown  to  be  incapable  of  escaping  danger. 

Trespass  for  an  assault  and  battery.  Plea,  the  general  issue ;  and 
trial  by  jury,  September  Term,  1847, — Hall,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove  that  at  the  time 
of  the  injury  complained  of  he  was  about  three  years  and  nine  months 
of  age ;  that  his  father  resided  at  the  summit  of  a  hill,  about  one-fourth 
of  a  mile  northerly  from  the  centre  of  the  village  of  Pawlet ;  that  during 
the  winter  of  1844-5  he  attended  a  school  which  was  kept  near  the 
centre  of  the  village,  southerly  from  the  foot  of  the  hill,  and  that  in 
going  to  and  returning  from  school  he  necessarily  passed  along  the  pub- 
lic highway  leading  down  the  hill ;  that  on  the  tenth  day  of  February, 
1845,  a  short  time  before  one  o'clock  in  the  afternoon,  he  was  sliding 
down  the  hill,  in  the  travelled  path  of  the  highway,  very  near  to  the 
west  side,  on  a  small  sled,  lying  on  his  breast  upon  the  sled,  with  his 
feet  and  legs  projecting  behind  the  sled,  and  his  left  leg  hanging  over 
the  left  side  of  the  sled,  and  with  his  head  inclined  towards  the  western 
bank ;  that  while  he  was  thus  situated,  and  when  near  the  lower  end  of 
the  hill,  the  defendant  came  upon  the  brow  of  the  hill  from  the  north, 

*  Reported  23  Vt.  213. 
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with  a  load  of  bark  drawn  by  two  horses  on  a  traverse  sleigh,  driving 
with  great  force  down  the  hill,  upon  a  smart  trot,  on  the  west  side  of  the 
road ;  that  the  plaintiff  was  then  on  the  west  side  of  the  road,  two  or  three 
feet  from  the  western  bank,  which  rose  abruptly  from  the  surface  of  the 
travelled  part  of  the  road,  attempting  to  push  himself  and  his  sled,  on 
which  he  was  lying,  toward  the  outward  and  westerly  side  of  the  trav- 
elled path  ;  that  the  travelled  path  was  there  twenty-two  feet  and  some 
inches  wide ;  and  that  when  the  plaintiff  was  within  two  or  three  feet 
of  the  bank,  still  lying  on  his  breast,  with  his  head  towards  the  westerly 
side  of  the  road,  his  left  leg,  which  hung  over  the  sled,  was  caught  by 
the  right  runner  of  the  rear  traverse  of  the  defendant's  sleigh,  and  so 
broken  and  lacerated  as  to  require  amputation ;  and  that  his  shoulder 
was  dislocated,  and  other  injuries  received. 

The  plaintiff  also  gave  evidence  tending  to  prove  that  the  length  of 
the  road  upon  the  hill  was  four  hundred  and  ten  feet,  and  its  ascent,  in 
the  same  distance,  about  four  hundred  and  thirty-three  inches ;  that 
there  was  sufficient  room  for  the  defendant  to  have  passed  the  plaintiff 
upon  the  easterly  side,  with  ordinary  care ;  and  that  the  road,  where 
the  plaintiff  was  injured,  was  travelled  over  the  whole  surface  from  the 
western  bank  to  the  eastern  side,  and  was  smooth  from  use. 

The  plaintiff  also  proved  that  the  defendant  said,  after  the  injury, 
that  as  he  came  over  the  brow  of  the  hill  he  saw  something  in  the  road, 
which  he  supposed  was  a  dog ;  that  he  was  coming  down  rather  on  the 
west  side  of  the  road,  and  when  he  saw  it  was  a  boy,  be  thought  he 
would  have  wit  enough  to  get  out  of  the  way,  until  he  came  near ;  that 
his  horses  were  well  broke,  and  he  held  them  hard,  so  that  they  did  not 
raise  their  feet  from  the  ground,  but  they  could  not  hold  the  load,  so  as 
to  stop  it  suddenly ; .  that  as  soon  as  he  saw  that  the  horses  could  not 
hold  the  load,  and  that  he  must  pass  over  the  boy  if  he  went  directly 
forward,  he  turned  to  the  east,  and  the  horses  and  the  forward  traverse 
passed  the  boy  without  touching  him,  but  the  rear  traverse  did  not 
track  after  the  forward  one,  and  ran  over  him ;  and  that  the  hill  was 
always  swarming  with  children,  and  he  never  drove  into  the  village 
without  finding  the  hill  ahve  with  them.  The  plaintiff  also  gave  evi- 
dence tending  to  show  that  the  place  where  the  defendant  said  he  was 
when  he  first  saw  the  plaintiff  was  distant  from  the  plaintiff  about  ten 
rods,  and  that  the  surface  of  the  road  was  depressed  in  the  middle  not 
more  than  four  inches. 

The  defendant  gave  evidence  tending  to  prove  that  the  plaintiff,  with 
other  boys,  was,  at  the  time  of  the  injury,  sliding  on  the  hill  for  amuse- 
ment, and  that  the  other  boys  were  at  the  foot  of  the  hill,  drawing  back 
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their  sleds ;  that  the  road  upon  the  hill  was  narrow,  and  very  slippery 
and  icy  from  the  travel  on  it  and  its  use  by  the  boys  for  sliding; 
that  he  resided  three  or  four  miles  distant,  and  had  no  knowledge  of  the 
size  and  age  of  the  boy  until  near  him ;  that  the  boy  was  near  the  centre 
of  the  travelled  path,  which  was  at  that  place  from  eight  to  twelve 
inches  lowest  in  the  middle ;  that  when  he  was  three  or  four  rods  from 
the  boy,  and  at  the  earliest  moment  he  had  reason  to  apprehend  there 
was  danger  that  the  boy  would  not  get  out  of  the  road,  he  held  his 
horses  hard ;  but  seeing,  from  the  icy  and  slippery  state  of  the  hiU,  that 
the  horses  could  not  seasonably  check  the  impulse  of  the  load,  he 
turned  them  suddenly  to  the  east  side  of  the  road,  and  approached  it  as 
near  as  it  was  possible  to  do  without  going  over  the  bank,  and  by  that 
means  the  horses  and  forward  traverse  passed  the  boy  safely,  but  that, 
from  the  inclination  of  the  road  at  that  place  towards  the  centre,  the 
after-traverse  slipped  toward  the  centre  of  the  road,  and  thereby  struck 
the  plaintiff's  leg ;  that  the  surface  of  the  hill  was  undulating ;  and  that 
he  was  on  a  steep  point  of  the  hill  when  he  discovered  the  boy,  trotting 
slowly,  and  driving  at  the  usual  and  ordinary  rate  of  speed  at  which 
prudent  Inen  drive  with  such  a  load  at  such  a  place. 

The  defendant  requested  the  court  to  charge  the  jury, —  (1)  that  if  the 
injury  arose  from  any  neglect  or  want  of  care  on  the  part  of  the 
plaintiff,  he  cannot  recover ;  (2)  that  if  the  plaintiff  was  in  the  exercise 
of  ordinary  care,  and  the  injury  was  the  result  of  unavoidable  accident, 
the  plaintiff  cannot  recover ;  (3)  that  if  the  plaintiff  was  of  so  tender 
an  age  as  not  to  be  capable  of  observing  and  avoiding  travellers,  it  was 
gross  negligence  on  the  part  of  his  parents  to  permit  him  to  be  in  the 
street,  and  no  recovery  can  be  had  unless  the  defendant  was  grossly 
negligent,  or  the  injury  was  voluntary  on  the  part  of  the  defendant ; 

(4)  that  the  law  of  the  road  requires  that  those  on  foot  should  yield 
the  road  to  teams,  and  that  the  supposition  is  that  they  will  do  so ; 

(5)  that  persons  who  use  the  highway  for  games  and  amusements,  not 
connected  with  travelling,  do  so  at  their  peril,  and  cannot  call  on  a 
traveller  for  damages  for  an  injury,  unless  the  traveller  were  grossly 
negligent;  (6)  that,  as  the  plaintiff  was  bound  to  yield  the  road  to  the 
defendant's  team,  and  did  not,  he  must  suffer  the  consequences,  even 
if  he  were  not  in  fault  (as  if  blind  or  deaf),  unless  the  injury  resulted 
from  gross  neglect  of  the  defendant;  (7)  that  the  care  and  diligence 
which  the  defendant  was  bound  to  exercise  was  the  ordinary  care  and 
diligence  used  by  persons  of  common  prudence  in  like  circumstances ; 
(8)  that  the  defendant,  on  discovering  that  the  plaintiff  was  not  about 
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to  get  out  of  the  road,  was  not  bound  to  adopt  the  best  possiMe  means 
of  avoiding  the  injury,  but  is  excusable  if  he  acted  with  ordinary  care 
and  prudence  under  the  circumstances;  (9)  that  gross  negligence  is 
more  than  mere  inattention,  and  is  such  a  degree  of  rashness,  or  wan- 
tonness, as  evinces  a  willingness  that  the  act  complained  of  should  be 
done. 

But  the  court  charged  the  jury  that  the  law  of  the  road,  applicable 
to  injui'ies  sustained  by  travellers  coming  in  contact  with  each  other,  is, 
that  both  should  be  held  to  the  exercise  of  common  care  and  prudence 
in  the  use  of  the  road ;  that  if  both  are  equally  negligent,  no  recovery 
can  be  had  for  such  injury ;  that  the  defendant  in  this  case  would  not 
be  liable  if  the  injury  to  the  plaintiff  happened  while  the  defendant 
was  in  the  exercise  of  ordinary  care  and  prudence ;  and  farther,  that 
if  the  defendant  were  not  in  the  exercise  of  ordinary  care  and  pru- 
dence, he  would  not  be  liable,  provided  the  injury  would  not  have  hap- 
pened but  for  the  want  of  ordinary  care  and  prudence  on  the  part  of 
the  plaintiff ;  that  ordinary  care  and  prudence  was  such  as  would  com- 
monly be  used  by  persons  in  the  situation  and  under  the  circumstances 
in  which  the  parties  were  in  this  case,  and  that  whether  they  were  in 
the  exercise  of  such  care  and  prudence  was  a  question  for  the  jury, 
to  be  ascertained  and  determined  by  them  from  the  evidence ;  that  they 
should  first  inquire  whether  the  plaintiff  was  in  the  exercise  of  ordinary 
care  and  prudence  at  the  time  of  the  injury,  and  if  they  found  he  was 
not,  and  that  the  injury  would  not  have  happened  but  for  the  want  of 
such  care  and  prudence  on  his  part,  it  would  be  their  duty  to  render 
their  verdict  for  the  defendant,  whether  he  was  in  the  use  of  such  care 
and  prudence  or  not ;  that  in  determining  the  amount  of  care  and  pru- 
dence to  be  required  of  the  plaintiff,  they  need  not  measure  it  by  the 
rule  that  would  be  applicable  to  an  adult,  but  might  consider  that  he 
was  a  child  about  four  years  of  age,  from  whom  a  less  degree  of  care 
and  prudence  might  be  expected;  that  if  they  believed  the  plaintiff 
acted  on  that  occasion  as  a  child  of  his  age  and  capacity  would  be 
expected  to  act,  they  might  consider  his  want  of  the  care  and  prudence 
of  an  adult  as  no  objection  to  his  recovery ;  that  it  was  claimed  on  the 
part  of  the  defendant  that  the  court  should  charge  them  that  if  the 
boy  was  of  so  tender  an  age  as  not  to  be  capable  of  discovering  and 
avoiding  travellers,  it  was  gross  negligence  in  the  parents  to  permit  him 
to  be  in  the  street,  and  that  he  could  not  recover  unless  the  defendant 
was  guilty  of  gross  negligence,  or  the  injury  was  voluntary  on  the  part 
of  the  defendant,  and  that  the  court  acceded  to  the  principle  of_  law 
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as  claimed  by  the  defendant,  but  that  it  was  a  question  for  the  jury 
how  far  the  principle  of  law  was  applicable  to  the  facts  of  this  case ; 
that  if  the  boy  were  of  so  tender  years  as  to  be  absolutely  incapable 
of  observing  and  avoiding  travellers,  it  might  be  gross  negligence  iu 
the  parents  to  permit  him  to  be  in  the  street,  and  in  such  case  the 
defendant  would  not  be  liable  unless  he  were  also  guilty  of  gross  negli- 
gence ;  but  that  if  the  plaintiff  were  an  active  boy,  of  suflBcient  age  to 
attend  school,  and  was  attending  school,  and  if  children  of  his  age  and 
capacity  would  ordinarily  be  allowed  and  expected  to  attend  school  and 
be  in  the  street,  as  he  was,  then  there  would  be  no  gross  negligence  on 
the  part  of  the  parents  though  the  boy  might  not  have  the  prudence 
and  capacity  of  a  man  to  avoid  danger,  and  the  defendant  could  derive 
no  advantage  from  the  principle  of  law  before  stated. 

The  jury  were  farther  instructed,  that  if,  under  the  directions  already 
given,  they  should  not  find  a  want  of  care  and  prudence  on  the  part  of 
the  plaintiff,  it  would  then  be  their  duty  to  inquire  into  the  alleged  negli- 
gence of  the  defendant ;  that  the  defendant,  in  driving  his  team  down 
the  hill,  should  bfe  held  to  the  exercise  of  common  or  ordinary  care 
and  prudence,  —  such  care  and  prudence  as  a  man  of  common  prudence 
would  be  expected  to  exercise  under  the  circumstances  of  the  case ; 
that  in  determining  the  question  whether  the  defendant  had  been  guilty 
of  negligence  or  not,  they  should  take  into  consideration  the  size  and 
character  of  the  defendant's  load,  the  condition  of  the  road,  the  steep- 
ness of  the  hill,  the  speed  of  the  driving,  the  usual  amount  of  travel 
upon  the  road,  and  the  fact,  especially,  if  they  should  find  it  was  known 
to  the  defendant,  that  the  hiU  was  commonly  used  by  boys  for  sliding ; 
that  in  such  a  case  more  care  would  be  required  than  in  a  place  less 
frequented,  and  where  the  person  driving  would  not  expect  to  meet 
or  overtake  any  one ;  that  if,  under  the  directions  before  given,  they 
should  be  of  opinion  that  the  defendant  was  in  the  exercise  of  such 
common  care  and  prudence  as,  from  all  the  circumstances,  ought 
reasonably  to  be  required  of  him,  and  the  injury  was  unavoidable, 
they  ought  to  excuse  him  from  liability ;  but  that  if  they  found  that 
he  was  driving  in  a  careless  and  negligent  manner,  without  the  exercise 
of  common  care  and  prudence,  and  that  the  injury  occurred  by  reason 
of  his  carelessness  and  neglect,  their  verdict  should  be  against  him. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendant. 

C.  B.  Harrington,  for  the  defendant.  —  In  actions  of  this  kind,  the 
plaintiff  cannot  recover  if  his  own  negligence  or  want  of  ordinary  care 
and  prudence  have  in  any  manner  contributed  to  the  injury  of  which 
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he  complains.^  And  -when  a  party,  by  his  own  want  of  common  care- 
and  prudence,  or  by  his  gross  negligence,  brings  an  injury  upon  himself, 
he  cannot  claim  to  recover  upoa  the  ground  that  he  has  less  capacity, 
either  physical  or  intellectual,  than  the  party  from  whom  he  seeks  ta 
recover.  An  infant  is  liable  for  torts  committed  by  him  ;  and  his  want 
of  capacity  to  understand  the  consequences  of  his  acts  was  never  con- 
sidered a  legal  justification  for  his  trespasses,  or  other  wrongful  acts, 
except  in  criminal  cases. ^  The  case  of  Lynch  v.  Nurdin^  is  not  anal- 
ogous in  principle.  It  was  decided  upon  the  ground  that  the  defendant 
was  guilty  of  the  '•^ most  blamable  carelessness"  in  leaving  his  horse 
loose  and  unattended  in  the  street  of  a  populous  town ;  or,  in  other 
words,  that  the  defendant  was  guilty  of  gross  negligence.  Lord  Denmak 
bases  his  opinion  upon  the  analogy  between  that  case  and  the  cases 
of  Illidge  v.  Goodwin*  and  Dixon  v.  Bell.^  In  the  case  of  Hartfield 
V.  Roper, ^  the  whole  question  is  discussed  by  Cowbn,  J.,  and  the 
doctrine  established  that  when  a  child,  even  of  such  tender  years 
as  not  to  be  capable  of  using  sufficient  discretion  to  avoid  danger,  is- 
permitted  to  be  unattended  in  the  highway,  and  is  there  injured  by  a. 
traveller,  he  cannot  recover,  either  in  an  action  of  trespass  or  case, 
unless  the  defendant  have  been  guilty  of  gross  negligence.  The  true 
rule  is,  that  the  parent  or  guardian  is  responsible  for  the  exercise  of 
ordinary  care  and  prudence  until  the  infant  arrives  at  years  of  discre- 
tion sufficient  to  enable  him  to  exercise  ordinary  care  and  prudence  for 
himself ;  and  at  the  point  when  the  parents'  responsibility  ceases,  then 
commences  the  responsibility  of  the  infant.'' 

D.  Roberts,  Jr.,  for  plaintiff. — Ordinary  care  was  all  that  could  be 
required  of  the  plaintiff  to  avoid  the  injury  which  happened  in  this  case.^^ 
Although  the  plaintiff  may  himself  have  been  guilty  of  negligence,  yet, 
unless  he  might  by  the  exercise  of  ordinary  care  have  avoided  the 
consequences  of  the  defendant's  negUgence,  he  is  entitled  to  recover.* 

1  Bridge  v.  Grand  Junction  E.  Co.,  3  Mee.  <  6  Oar.  &  P.  190. 

&  W.  244;  Pluckwell  v.  Wilson,  5  Car.  &  P.  6  6  Man.  &  Sel.  198. 

375 ;  Luxford  v.  Large,  5  Car.  &  P.  421 ;  Lack  «  21  Wend.  615,  ante,  p.  1121. 

V.  Seward,  4  Car.  &  P.  106 ;  Washbnrn  v.  Tracy,  f  Brown  v.  Maxwell,  6  Hill,  692. 

2  D.  Chip.  128;  Rathbun  v.  Payne,  19  Wend.  «  "Washbnrn  v.  Tracy,  2  D.  Chip.  128. 

399  ;Butterfleld  D.Forrester,  11  Bast,  60;  ante,  =  Broom's  Leg.  Max.  169, 170;  Parke,  B., in 

p.  1104 ;  Barnes  v.  Cole,  21  Wend.  188 ;  BurcHe  Bridge  v.  Grand  Jnnction  E.  Co.,  3  Mee.  &W. 

c.NewTork  Dry-Dock  Co., 2HaU,lSl;Brown  248  (recognized  in  Davles  «.Mann,  10  Mee.  & 

V.  Maxwell,  6  Hill,  592.  W.  646,  ante,  p.  1105) ;  Marriott  v.  Stanley,  1 

2  Humphrey  v.  Dongla8s,10Vt.  H;  Sikes  v.  Scott  N.  E.  392;  ».  c,  1  Man.  &  G.  568;  Lynch 
Johnson,  16  Mass.  389 ;  Fitts  v.  Hall,  9  N.  H.  v.  Nurdin,  1  Q.  B.  28,  post,  p.  1140 ;  Harlow  ». 
441 ;  Homer  v.  Thwing,  3  Pick.  492;  2  Kent's  Humiston,6  Cow.  191;  Smith  t>.  Smith,  2  Pick 
Comm.  2tl ;  Bullock  v.  Babcock,  3  Wend.  391.  621 ;  Lane  v.  Crombie,  12  Pick.  177. 

2  1  Q.  B.  29,  infra,  p.  1140. 
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The  court  below  recognized  the  doctrine  of  the  case  of  Hartfield  v. 
Roper, '^ — that  the  negligence,  if  any,  of  the  plaintiff's  parents  is  to  be 
regarded  as  his  own.  The  jury  have  found  that  the  plaintiff  was  an 
active  boy,  of  sufficient  age  to  attend  school,  and  was  attending  school, 
and  that  children  of  his  age  and  capacity  would  ordinarily  be  allowed 
and  expected  to  attend  school,  and  be  in  the  street  as  he  was.  There 
was,  then,  no  want  of  ordinary  care  on  the  part  of  the  parents.  Even 
a  paralytic  has  a  right  to  walk  in  the  carriage-way,  even  at  night, 
though  there  be  a  foot-path.^  Neither  was  there  any  such  want  of  care 
on  the  part  of  the  child  as  will  preclude  him  from  a  recovery.  The 
jurj'  have  found  that  he  acted  with  at  least  that  degree  of  care  which 
would  be  expected  from  a  child  of  his  age  and  capacity.  To  require  of 
the  plaintiff  a  greater  degree  of  caution  than  was  suited  to  his  age,  and 
at  the  same  time  greater  than  he  possessed,  would  be  to  require  an 
impossibility.  Lex  non  cogit  ad  ivipossibilia.  Negligence  is  a  fault, 
but  it  cannot  be  predicated  of  him  who  acts  with  as  great  a  degree  of 
care  as  he  may  be  able,  and  as  could  be  expected  from  a  person  of  his 
age,  under  the  same  circumstances.     Lex  special  naturae  ordinem,. 

The  defendant  was  bound  to  the  exercise  of  ordinary  care  in  his 
driving.  The  charge  of  the  court  required  that,  and  no  more ;  but  what 
is  ordinary  care  in  a  particular  case  is  to  be  determined  upon  reference 
to  all  the  attendant  circumstances.  The  jury  found  that  the  defendant 
did  not  exercise  that  ordinary  care.  The  law  or  usage  of  the  road  is 
not  a  criterion  of  negligence.  ^ 

The  opinion  of  the  court  was  delivered  by  Eedfield,  J.  —  The  gen- 
eral principles  of  law  applicable  to  the  subject  of  actions  for  negli- 
gence are  well  settled,  no  doubt,  and  familiar  to  the  profession.  They 
are  perhaps  sufficiently  well  expressed  by  Lord  Ellekborough,  C. 
J. ,  in  Butterfield  v.  Forrester  :*  "  One  person  being  in  fault  will  not 
dispense  with  another's  using  ordinary  care  for  himself.  Two  things 
must  concur  to  support  this  action :  an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the 
part  of  the  plaintiff."  This  is  substantially  the  formula  which  since 
that  time  has  been  followed  in  charging  juries  in  road  cases,  and  as  a 
general  rule  it  is  unobjectionable. 

But  in  its  application  to  the  multiplicity  of  cases  which  occur,  and 
the  almost  endless  variety  of  incidents  attending  injuries  of  this  char- 

1  21  Wend.  615,  ante,  p.  1121.  »  Wayde  v.  Carr,  2  Dow.  &  Ey.  255 ;  Lord 

s  Boss  V.  Litton,  5  Car.  &  P.  Hfl.  EUenborough,  in  Clay  v.  Wood,  6  Esp.  U. 

*  11  East,  60,  ante,  p.  1104. 
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acter,  it  is  not  uncommon  that  perplexing  doubts  will  spring  up  which 
this  general  formula  is  wholly  insufficient  to'  solve.  Hence  this  case 
has  been  somewhat  questioned,  perhaps  it  may  be  said,  criticised  cer- 
tainly, in  the  later  cases,  both  English  and  American.^  But  the  remarks 
of  the  learned  judge,  as  applicable  to  the  case  before  him  (and  we 
have,  perhaps,  no  right  to  give  them  any  other  application),  are  most 
unquestionably  sound.  The  conduct  of  both  the  parties  in  that  case 
was  certainly  very  singular,  and  the  case  hardly  a  precedent  for  any 
other.  But  the  principle  stated  by  the  learned  judge  is  of  universal 
application  to  similar  cases.  In  order  to  sustain  the  action  on  the  case 
for  negligence  of  the  defendant,  it  must  appear  that  the  injury  did  not 
occur  from  any  want  of  ordinary  care  on  the  part  of  the  plaintiff,  either 
in  whole  or  in  part.  In  other  words,  if  ordinary  care  on  the  part  of 
the  plaintiff  would  have  enabled  him  to  escape  the  consequences  of  the 
defendant's  negligence,  he  has  no  ground  of  complaint.  He  may  be 
said,  in  such  a  case,  to  have  been  himself  the  cause  of  any  injury  which 
he  may  have  sustained  under  such  circumstances.  Hence,  we  notice 
in  the  trial  of  this  class  of  cases  by  the  English  judges  at  nisi  prius 
the  question  is  stated  in  that  form,  and  the  jury  are  directed  first  to 
say  whether  the  injury  occurred  from  the  misconduct  of  the  plaintiff. 
If  so,  the  defendant  has  a  verdict  of  course.  If  not,  the  jury  are, 
where  any  such  doubt  arises,  required  to  say  whether  the  injury 
occurred  from  inevitable  accident,  or  the  negligence  or  misconduct  of 
the  defendant.^  And  the  rule  holds  that  the  plaintiff  cannot  recover 
if  his  want  of  ordinary  care  in  part  contributed  to  produce  or  to  en- 
hance the  injury. 3  The  English  books  are  full  of  cases  to  this  point. 
So,  too,  where  the  proof  leaves  the  case  merely  doubtful  whether  the 
injury  is  fairly  attributable  to  the  defendant's  wrong  or  to  that  of  the 
plaintiff,  the  case  is  not  made  out. 

The  case  of  Bridge  v.  Grand  Junction  Railway  Company  *  seems  to  us 
not  to  have  essentially  qualified  the  rule  laid  down  by  Lord  Ellenborough 
in  Butterfield  v.  Forrester.  It  is,  indeed,  in  this  case  expressly  decided 
that  a  plea  alleging  that  the  injury  was  the  joint  result  of  carelessness 
in  the  agents  of  both  railways,  in  managing  each  of  the  trains  which 
came  in  collision,  is  no  bar  to  the  action.  Lord  ABOfGER,  it  is  to  be 
observed,  assigns  no  reason  why  he  considers  the  plea  bad  in  substance. 
So,  too,  the  other  barons  assign  no  reasons,  except  Pabkb,  B.,  who 


1  See  Marriott  v.  Stanley,  1  Scott  N.  E.  392.  3  Marriott ».  Stanley,  mpra. 

2  Ootterni  V.  Starkey,  8  Oar.  &  P.  691.  *  S  Mee.  &  W.  244. 
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■does  say  "that  unless  he  [the  plaintiff]  might  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the  defendant's  negli- 
gence, he  is  entitled  to  recover."  In  Davies  v.  Mann,^  the  same  court 
expressly  decide  that  the  fact  that  the  plaintiff  was  somewhat  in  fault 
is  not  suflacient  to  preclude  a  recovery  on  his  part,  and  reiterate  the 
same  declaration  by  Pabke,  B.,  that  "the  negligence  which  is  to  pre- 
clude a  plaintiff  from  recovering  in  an  action  of  this  nature  must  be  such 
as  that  he  could  by  ordinary  care  have  avoided  the  consequences  of 
the  defendant's  negligence." 

These  cases  seem  to  me  correctly  decided;  but  the  language  of 
Paeke,  B.,  may  be,  perhaps,  liable  to  some  degree  of  criticism.  I 
should  hesitate  to  say  that  if  it  appeared  that  the  want  of  ordinary 
•care  on  the  part  of  the  plaintiff,  at  the  very  time  of  the  injury,  contrib- 
uted either  to  produce  or  to  enhance  the  injury,  he  could  recover ;  be- 
cause it  seems  to  me  that  is  equivalent  to  saying  that  the  plaintiff,  by 
the  exercise  of  ordinary  care  at  the  time,  could  have  escaped  the 
injury.  The  defect  in  substance  in  the  plea  in  Bridge  v.  Grand  Junction 
Railway  Company  seems  to  be  that  there  was  no  allegation  of  any  mis- 
conduct on  the  part  of  the  plaintiff,  or  his  agents;  for  non  constat  that 
the  engineers  and  conductors  of  the  train  on  which  the  plaintiff  was 
conveyed  were  so  situated  in  regard  to  the  plaintiff  that  he  was  to  be 
affected  by  their  misconduct.  No  doubt  if  the  collision  occurred  alto- 
gether through  the  misconduct  of  the  conductors  of  the  train  upon 
which  the  plaintiff  was  conveyed,  the  defendants  are  excused,  although 
they  might  have  at  the  time  been  guilty  of  some  degree  of  negligence 
which  did  not  contribute  to  the  injury.  But  I  am  not  prepared  to  say 
that,  in  the  ordinary  case  of  a  collision  on  a  railway,  by  the  miscon- 
duct of  the  agents  and  servants  of  both  roads,  the  passengers  are  com- 
pelled to  resort  to  that  company  upon  whose  railway  they  are  conveyed. 
But  one  would  not  be  ready  to  say,  confidently,  such  is  not  the  rule  of 
law,  without  more  consideration  than  I  have  been  able  to  give  the 
subject.  But  we  can  readily  suppose  cases  where  no  such  rule  could 
possibly  obtain ;  and,  for  aught  appearing  in  the  report  of  the  case,  that 
was  such  a  case.  So  that  it  seems  to  me  the  words  of  Paeke,  B.,  are 
altogether  beyond  the  scope  of  the  case,  and,  as  I  think,  too  general, 
and  require  qualification.  But  the  case  of  Davies  v.  Mann  seems  to 
me  to  merit  a  different  consideration  from  that  of  Bridge  v.  Grand  Junc- 
tion Railway  Company .     In  that  case,  the  beast  which  was  run  over  by 


1  10  Mee.  &  W.  515,  ante,  p.  1105. 
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the  defendant's  team  was,  of  course,  incapable  of  exercising  care  or 
prudence.  The  only  question  which  could  be  made  in  the  case  is  in 
regard  to  negligence  on  the  part  of  the  plaintiff, — whether  it  was  or- 
dinarily safe  in  him  to  suffer  the  animal,  a  donkey,  to  be  in  the  road 
fettered.  Lord  Abinger  says,  it  does  not  appear  but  "  the  ass  was  law- 
fully in  the  highway;"  and  if  it  did,  " it  would  make  no  difference^ 
for,  as  the  defendant  might  by  proper  care  have  avoided  injuring  the 
animal,  and  did  not,  he  is  liable  for  the  consequences  of  his  negligence, 
though  the  animal  may  have  been  improperly  there."  This  brings  this 
case  within  the  principle  of  those  cases  which  have  been  decided  in 
regard  to  setting  spring-guns,  sharp  knives,  etc.,  on  one's  own  grounds, 
for  the  protection  of  game,  where  persons  having  no  reason  to  suspect 
such  weapons  were  so  set,  have,  by  trespassing  on  such  grounds,  beea 
sei'iously  injured,  and  have,  notwithstanding  their  own  misconduct,  been 
suffered  to  recover  damages  of  the  owners  of  the  grounds,  —  for  the 
reason,  perhaps,  that  such  acts  were  esteemed  gross  negligence  in  the 
land-owners. 

And  this  seems  to  us  to  be  carrying  the  rule  farther  than  is  neces- 
sary to  entitle  the  plaintiff  to  retain  his  verdict  in  the  present  action. 
Here  the  jury  have  found  that  the  plaintiff  was  properly  suffered  by 
his  parents  to  attend  school  at  the  age  and  in  the  manner  he  did,  and 
that  the  injury  happened  through  the  ordinary  neglect  of  the  defendant ; 
or  if  not  properly  suffered  to  go  to  school,  then  that  the  defendant 
was  guilty  of  gross  neglect ;  for  the  judge  put  the  case  in  the  alterna- 
tive to  the  jury,  and  they  have  found  a  general  verdict  for  the  plaintiflE. 
And  we  are  satisfied  that  although  a  child,  or  idiot,  or  lunatic,  may  to 
some  extent  have  escaped  into  the  highway  through  the  fault  or  negli- 
gence of  his  keeper,  and  so  be  improperly  there,  yet  if  he  is  hurt  by  the 
negligence  of  the  defendant,  he  is  not  precluded  from  his  redress.  If 
one  know  that  such  a  person  is  in  the  highway,  or  on  a  railway,  he  is 
bound  to  a  proportionate  degree  of  watchfulness ;  and  what  would  be 
but  ordinary  neglect  in  regard  to  one  whom  the  defendant  supposed  a 
person  of  full  age  and  capacity,  would  be  gross  neglect  as  to  a  child,  or 
one  known  to  be  incapable  of  escaping  danger,  i 

The  only  remaining  inquiry  is,  whether  a  plaintiff  of  the  tender  age 
of  this  plaintiff  is  bound  to  the  same  rule  of  care  and  diligence  on  his 
part,  in  avoiding  or  escaping  the  consequence  of  the  neglect  of  others, 
which  is  required  of  persons  of  full  age  and  capacity,  in  order  to  main- 

1  Boss  V.  Litton,  5  Car.  &  P.  407. 
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tain  his  action  for  redress.  In  Lynch  v.  Nurdin,^  the  question  came 
directly  under  review  before  the  Queen's  Bench,  and  was  very  learnedly 
discussed  and  fully  considered ;  and  that  court  very  fully  determined 
that  no  such  rule  of  diligence  can  be  applied  to  an  infant  plaintiff  of 
very  tender  years.  Lord  Denman,  C.  J.,  after  citing  the  opinion  of 
Lord  Ellenborough  in  Butterfteld  v.  Forrester,^ Bays:  "  Ordinary  care 
must  mean  that  degree  of  care  which  may  reasonably  be  expected  of  a 
person  in  the  plaintiff's  situation,  and  this  would  evidently  be  very 
small  indeed  in  so  j'oung  a  child."  The  whole  case  goes  upon  the 
ground  that  all  which  is  to  be  required  of  the  plaintiff  is  care  and  pru- 
dence equal  to  his  capacity.  We  see  no  reason  whatever  to  doubt  the 
perfect  soundness  of  the  decision.  Indeed,  any  other  rule  would  be 
wholly  impracticable,  and  must  ultimately  be  abandoned  by  courts, 
because  juries  could  not  be  made  to  act  upon  any  such  artificial  and 
arbitrary  rules  of  determination. 

What  is  reasonable  skill,  proper  care  and  diligence,  etc.,  can  only  be 
determined,  as  matter  of  fact,  by  the  jury.  It  is  impossible  to  establish 
any  general  rule  upon  so  indefinite  a  subject ;  and  it  is  impossible  to 
make  juries,  or  merely  practical  men  anywhere,  determine  these  mat- 
ters except  upon  the  circumstances  of  each  particular  case.  It  is  true, 
no  doubt,  that  the  defendant,  in  such  cases,  is  to  be  allowed  a  favorable 
construction  of  his  own  conduct,  with  reference  to  what  he  had  reason 
to  expect  of  the  other  party  at  the  time.  One  might  possibly  injure  a 
deaf  or  blind  man,  without  fault,  through  ignorance  of  his  infirmity, 
expecting  him  to  conduct  differently  from  what  he  did.  But  in  the 
case  of  a  child  four  years  old  there  could  be  no  doubt  the  defendant 
was  bound  to  the  utmost  circumspection,  and  to  see  to  it  that  he  did 
not  allow  his  team  to  acquire  such  impetus,  after  he  saw  the  child,  that 
he  could  not  check  them  or  avoid  injury  to  the  child. 

We  have  not  felt  bound  to  go  into  an  extended  review  of  the  case  of 
Hartfield  v.  Boper,^  for  the  facts  in  that  case  and  the  finding  of  the 
jury  in  this  case  have  made  so  wide  a  difference  in  the  two  cases  that 
one  is  no  guide  to  the  determination  of  the  other.  The  case  of  Sart- 
field  V.  Roper  is,  so  far  as  it  has  any  application  to  the  present  case, 
altogether  at  variance  with  that  of  Lynch  v.  Nurdin,  and  far  less  sound 
in  its  principles,  and  infinitely  less  satisfactory  to  the  instinctive  sense 

of  reason  and  justice. 

Judgment  affirmed. 

H  Q.  B.  29,  post,  p.  1140.  «  21  Wend.  616,  anU,  p.  1121. 

2  11  East,  60,  amte,  p.  1104. 
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6.  childeen  tbespassing. 

Lynch  v.  Nurdin.* 

English  Court  of  Queen's  Bench. 

The  Eight  Hon.  Thomas  Lord  Denman,  Chief  Justice. 
Sir  Joseph  Littlkdale,  Kt., 

"  John  Pattbson,  Kt., 

"  John  Williams,  Kt.,  ^  Judges. 

"  John  Tatlob  CoLERmaE,  Kt., 

"  William  Wightman,  Kt., 

The  defendant's  servant  left  his  horse  and  cart  unattended  in  apopnlons  street.  The  plaintiff, 
a  child  seven  years  old,  got  upon  the  cart,  in  play;  another  child  made  the  horse  move 
on  while  the  plaintiff  was  in  the  act  of  getting  down  from  it,  in  consequence  of  which 
the  plaintiff  was  thrown  down  and  had  his  leg  broken.  The  defendant  was  held  liable 
in  an  action  on  the  case,  although  the  plaintiff  was  a  trespasser,  and  contributed  to  the 
mischief  by  his  own  act.  It  was  properly  left  to  the  jury  to  find  whether  defendant's 
servant  was  guilty  of  negligence,  and  if  so,  whether  that  negligence  caused  the  injury 
in  question. 

Case.  The  declaration  stated  that  defendant,  on,  etc.,  was  possessed 
of  a  cart,  and  of  a  horse  then  harnessed  to  the  same ;  that  defendant 
carelessly  behaved  and  conducted  himself  in  and  about  the  management 
of  the  said  cart  and  horse,  and  carelessly,  negligently,  and  improperly 
left  the  said  cart  and  horse  in  a  certain  common  highway,  without  any 
body  to  take  care  of  the  same ;  and  the  said  cart  and  horse  of  defend- 
ant, by  and  through  his  carelessness,  negligence,  and  improper  conduct 
in  that  behalf,  then  ran  and  struck  with  great  force  and  violence  against 
plaintiff,  then  lawfully  being  in  the  said  highway ;  and  then,  with  great 
force,  etc.  Various  injuries  were  then  stated,  by  means  of  which  plain- 
tiff became  and  was  sick,  lame,  etc.  Pleas,  not  guilty,  and  that  de- 
fendant was  not  possessed  of  the  cart  and  horse.     Issues  thereon. 

On  the  trial  before  Williams,  J.,  at  the  sittings  in  Middlesex,  in 
Easter  Term,  1839,  it  appeared  that,  on  the  day  in  question,  defendant's 
cart  was  in  Compton  Street,  Soho,  under  the  charge  of  his  carman ;  that 
the  carman  went  into  a  house  and  left  the  horse  and  cart  standing  at 
the  door,  without  any  person  to  take  care  of  them,  for  about  half  an 
hour ;  that  the  plaintiff,  who  was  a  boy  under  seven  years  of  age,  and 
several  other  children,  were  about  the  cart,  and  plaintiff,  during  the 
carman's  absence,  got  upon  it ;  that  another  boy  led  the  horse  on,  and 
that  plaintiff,  who  at  the  time  was  getting  off  the  shaft,  fell  and  was 

*  Reported  1  Q.  B.  29. 
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run  over  by  the  wheel,  and  his  leg  was  broken.^  The  defendant's  coun- 
sel contended  that  the  learned  judge  ought  to  direct  the  jury  that  there 
was  no  evidence  in  support  of  the  plaintiff's  case,  his  own  negligence 
having  brought  the  mischief  upon  him.  Williams,  J.,  refused  to  with- 
draw the  facts  from  the  consideration  of  the  jury,  and  left  it  to  them  to 
say,  first,  whether  it  was  negligence  in  the  defendant's  servant  to  leave 
the  horse  and  cart  for  half  an  hour,  in  the  manner  described ;  and, 
secondly,  whether  that  negligence  occasioned  the  accident.  Verdict  for 
the  plaintiff.  In  the  same  term  (May  8th),  a  rule  nisi  was  obtained  for 
a  new  trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  was 
against  evidence. 

In  Michaelmas  Term,  1840, — 

Shee,  Serjt.,  showed  cause  (November  18th;  before  Lord  Denman, 
C.  J.,  LiTTLEDALE,  WiLLiAMS,  and  CoLEEiDGE,  JJ.). — The  doctrine 
that  in  actions  for  negligence  the  plaintiff  shall  not  recover  if  he  might 
by  ordinary  caution  have  avoided  the  injury  is  recognized  in  Bridge  v. 
The  Chand  Junction  Railway  Company,'^  and  has  been  acted  upon  in 
many  other  cases ;  but  never  where  the  plaintiff  has  been  an  infant  of 
tender  years.  The  question  whether  or  not  the  plaintiff  contributed  to 
his  own  misfortune  was  not  put  to  the  jury  in  this  case,  and  the 
learned  judge  was  not  requested  to  put  it.  Nor  was  that  question  left 
to  the  jury  by  Tindal,  C.  J.,  in  Daniels  v.  Potter,^  where  the  plaintiff 
was  an  infant,  and  the  case  in  other  respects  like  the  present.  It 
would  be  impossible  for  the  court  to  say  what  is  want  of  "ordinary 
caution  "  in  a  child  seven  years  old.  A  person  of  that  age  cannot  be 
responsible  for  negligence,  and  therefore  cannot,  like  an  adult,  be  held 
contributory  to  the  misfortune  in  an  action  of  this  kind.  Even  in  cases 
of  felony,  where  the  person  charged  with  the  act  is  under  fourteen, 
"the  presumption  of  law  is  that  he  or  she  has  not  sufficient  capacity 
to  know  that  it  is  wrong."'*  This  case,  In  principle,  resembles  Diocon 
v.  Bell,^  where  the  defendant  sent  a  child  for  a  loaded  gun,  desiring 
that  the  person  who  was  to  deliver  it  should  take  out  the  priming,  which 
he  did  ;  the  gun,  after  being  delivered,  went  off  by  the  imprudent  act  of 
the  child,  and  wounded  plaintiff's  son ;  and  the  defendant  was  held 
liable.  It  may  be  contended  here  that  the  boy  who  led  the  horse  on  was 
in  fault,  and  not  the  defendant.  But  in  lUidge  v.  Goodwin,^  the  defend- 
ant's cart  and  horse  were  left  in  the  street  unattended,  and  a  person 

'  See  the  facts  more  fuUy  stated  in  the  *  Per  Littledale,  J.,  in  Eex  ».  Owen,  i 

judgment.  Car.  &  P.  236. 

2  3  Mee.  &  W.  244.  ^5  Man.  &  Sel.  198. 
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going  by  whipped  the  horse  and  caused  him  to  back  the  cart  against  the 
plaintiff's  window:  it  was  suggested  that  the  passer-bj',  and  not  the 
defendant,  was  liable ;  and  an  attempt  was  also  made  to  prove  that  the 
bad  management  of  plaintiff's  shopman  contributed  to  the  accident.  But 
TiNDAL,  C.  J.,  said  that,  supposing  this  case  to  be  believed,  it  did  not 
amount  to  a  defence ;  adding,  "  If  a  man  chooses  to  let  a  cart  stand  in 
the  street,  he  must  take  the  risk  of  any  mischief  that  may  be  done." 
Here  the  substantial  cause  of  injury  was  a  gross  negligence  in  the 
defendant's  carman. 

Kelly,  contra. — The  learned  judge  was  not  desired  in  this  case  to 
ask  the  jury  whether  the  plaintiff  himself  contributed  to  the  accident ; 
for  the  question  on  that  point  was  directly  raised  by  the  evidence.  The 
defence  lay  in  that  fact.  Three  causes  contributed  to  this  accident,  — 
negligence  in  the  defendant's  servant,  the  act  of  the  boy  who  led  on 
the  horse,  and  the  plaintiff's  own  fault.  Bridge  v.  The  Grand  Junction 
Railway  Company,^  Daniels  v.  Potter,^  and  Ulidge  v.  Goodwin^  lay 
down  rules  which  the  defendant  here  does  not  contest ;  but  in  none  of 
those  cases  did  the  circumstance  arise  which  is  most  material  in  this : 
that  an  act  of  the  plaintiff,  not  only  negligent  but  wrongful,  was  an 
immediate  cause  of  the  accident.  Ulidge  v.  Goodwin  •*  would  be  appli- 
cable if  the  plaintiff  here  had  been  innocently  on  the  highway.  In 
Dixon  V.  Bell,^  the  plaintiff's  son  was  an  innocent  bystander.  A  dis- 
tinction has  been  drawn  between  the  acts  of  an  adult  and  those  of  a 
child,  and  it  is  true  that  in  cases  of  this  kind  an  infant  is  not  respon- 
sible ;  but  although  his  wrongful  or  incautious  act  may  not  subject  him 
to  criminal  or  civil  liability,  it  does  not  follow  that  he  may  sue  as 
plaintiff  for  a  damage  arising  from  such  act.  It  has  been  held  in 
many  actions  for  injury  by  negligence,  that  if  misconduct  in  the  plaintiff 
partly  caused  the  accident,  he  cannot  recover.  Butlerfield  v.  Forrester  ^ 
and  Luxford  v.  Large  ">  are  instances.  There  may  be  a  difference  in 
the  degree  of  blame  attributable  to  a  child  and  to  an  adult  in  such 
cases  ;  but  the  question  is,  whether  the  difference  be  such  as  to  render 
a  defendant  answerable  in  one  case  who  would  not  be  so  in  the  other. 
Here  the  infant  was  not  merely  blamable  in  some  degree,  but  a  tres- 
passer on  the  defendant's  property,  and  caused  the  mischief  by  that 
trespass.  The  case,  so  considered,  resembles  Eott  v.  Wilkes.^  [Cole- 
ridge, J.  —  Suppose  the  plaintiff  had  been  an  idiot?]     If  he,  by  his 

>3Mee.&-W.244.  '  5  Man.  &  Sel.  198. 

'  *  Oav.  &  P.  262.  .  11  East,  60,  ante,  p.  UM. 

»5Car.  &P.  190.  '  B  Gar.  &  P.  421. 
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•own  act  of  trespass,  consciously  or  unconsciously,  occasioned  the  mis- 
fortune, he  could  not  sue  for  the  consequent  injury. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term  (January  18th)  delivered  the  judg- 
ment of  the  court.  —  This  case  was  tried  before  my  brother  Williams, 
at  the  sittings  in  Easter  Term,  1839.  It  was  an  action  of  tort  for  neg- 
ligence by  the  defendant's  servant  in  leaving  his  cart  and  horse  half  an 
hour  in  the  open  street,  at  the  door  of  a  house  in  which  the  servant 
remained  during  that  period.  The  evidence  of  the  plaintiff  proved  that, 
at  the  end  of  the  first  half  hour,  he,  a  child  of  very  tender  age,  being 
between  six  and  seven  years  old,  was  heard  crying,  and,  on  the  approach 
■of  the  witnesses,  was  found  on  the  ground,  and  a  wheel  of  the  defend- 
ant's cart  going  over  his  leg,  which  was  thereby  fractured.  The 
defendant's  counsel  first  applied  for  a  nonsuit.  The  learned  judge 
refused  the  application,  and  no  question  was  made  before  us  that  these 
facts  afforded  prima  facie  evidence  of  the  mischief  having  been  occa- 
sioned by  the  negligence  of  the  defendant's  servant  in  leaving  the  cart 
and  horse.  Witnesses  were  then  called  to  establish  a  defence  by  a 
fuller  explanation  of  the  facts  that  had  occurred.  They  proved  that, 
after  the  servant  had  been  about  a  quarter  of  an  hour  in  the  house,  the 
plaintiff  and  several  other  children  came  up  and  began  to  play  with  the 
horse,  and  climb  into  the  cart  and  out  of  it.  While  the  plaintiff  was 
getting  down  from  it,  another  boy  made  the  horse  move,  in  consequence 
•of  which  the  plaintiff  fell,  and  his  leg  was  broken  as  before  mentioned. 
On  this  undisputed  evidence  (for  there  was  no  cross-examination  of  the 
witnesses)  the  defendant's  counsel  claimed  the  judge's  direction  in  his 
favor,  contending  that,  as  the  plaintiff  had  obviously  contributed  to 
the  calamity,  it  could  not  be  said,  in  point  of  law,  to  have  been  caused 
by  the  negligence  of  the  defendant's  servant.  My  learned  brother, 
however,  thought  himself  bound  to  lay  all  the  facts  before  the  jury, 
and  take  their  opinion  on  that  general  point.  They  found  a  verdict  for 
the  plaintiff.  It  is  now  complained  that  such  direction  was  not  given ; 
and,  at  all  events,  the  jury  are  said  to  have  given  a  verdict  contrary  to 
the  evidence.  The  case  came  on  in  the  new  trial  paper  last  term,  and 
has  been  fully  argued  before  us. 

It  is  urged  that  the  mischief  was  not  produced  by  the  mere  negligence 
of  the  servant,  as  asserted  in  the  declaration,  but,  at  most,  by  that  negli- 
gence in  combination  with  two  other  active  causes,  —  the  advance  of  the 
horse  in  consequence  of  his  being  excited  by  the  other  boy,  and  the  plain- 
tiff's improper  conduct  in  mounting  the  cart,  and  so  committing  a  trespass 
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on  the  defendant's  chattel.  On  the  former  of  these  two  causes  no  great- 
stress  was  laid,  and  I  do  not  apprehend  that  it  can  be  necessary  to  dwell 
at  any  length.  For  if  I  am  guilty  of  negligence  in  leaving  any  thing  dan- 
gerous in  a  place  where  I  know  it  to  be  extremely  probable  that  some- 
other  person  will  unjustifiably  set  it  in  motion,  to  the  injury  of  a  third, 
and  if  that  injury  should  be  so  brought  about,  I  presume  that  the  suf- 
ferer mio-ht  have  redress  by  action  against  both  or  either  of  the  two,  but 
unquestionably  against  the  first.  If,  for  example,  a  game-keeper  return- 
ing from  his  daily  exercise  should  rear  his  loaded  gun  against  a  wall  in^ 
the  play-ground  of  school-boys,  whom  he  knew  to  be  in  the  habit  of 
pointing  toys  in  the  shape  of  guns  at  one  another,  and  one  of  these 
should  playfully  fire  it  off  at  a  school-fellow,  and  maim  him,  I  think 
it  will  not  be  doubted  that  the  game-keeper  must  answer  in  damages- 
to  the  wounded  party.  This  might  possibly  be  assumed  as  clear  in 
principle,  but  there  is  also  the  authority  of  the  present  chief  justice- 
of  the  Common  Pleas  in  its  support.  ^  But  in  the  present  case  an  addi- 
tional fact  appears.  The  plaintiff  himself  has  done  wrong ;  he  had  no* 
right  to  enter  the  cart,  and,  abstaining  from  doing  so,  would  have  escaped 
the  mischief.  Certainlj^  he  was  a  cooperating  cause  of  his  own  misfor- 
tune, by  doing  an  unlawful  act ;  and  the  question  arises,  whether  that 
fact  alone  must  deprive  the  child  of  his  remedy.  The  legal  proposition' 
that  one  who  has  by  his  own  negligence  contributed  to  the  injury  of 
which  he  complains  cannot  maintain  his  action  against  another  in  respect 
of  it,  has  received  some  qualifications.  Indeed,  Lord  Ellenbokough's- 
doctrine  in  Butterfield  v.  Forrester,^  which  has  been  generally  adopted 
since,  would  not  set  up  the  want  of  a  superior  degree  of  skill  or  care  as 
a  bar  to  the  claim  for  redress.  Ordinary  care  must  mean  that  degree 
of  care  which  may  reasonably  be  expected  from  a  person  in  the  plain- 
tiff's situation ;  and  this  would  evidently  be  very  small  indeed  in  so 
young  a  child.  But  this  case  presents  more  than  the  want  of  care :  we 
find  in  it  the  positive  misconduct  of  the  plaintiff  an  active  instrument- 
towards  the  effect.  We  have  here  express  authorities  for  our  guidance. 
In  llott  V.  Wilkes,^  a  decision  which  excited  great  attention  both  in 
Westminster  Hall  and  beyond  it,  this  court  indeed  held  that  a  tres- 
passer in  a  wood  where  he  well  knew  spring-guns  to  be  placed  could 
not  sue  for  the  injury  received  by  him  from  the  explosion  of  one  of 
them  ;  but  Lord  Tenteeden  and  his  three  brethren  cautiously  and  repeat- 
edly declared  that  their  opinion  was  founded  on  the  plaintiff's  knowing- 
of  the  danger  and  voluntarily  incurring  it.     Best,  J. ,  who  was  supposed. 

1  lUidge  V.  Goodwin,  B  Car.  &  P.  190.  '  3  Barn.  &  Aid.  3(H. 

2  11  East,  60,  ante,  p.  llOi. 
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In  the  Queen's  Bench  —  Opinion  of  Lord  Denman,  C.  J. 

to  carry  to  the  greatest  extent  the  right  of  protecting  property  against 
invaders  by  placing  dangerous  instruments,  took  infinite  pains,  when 
chief  justice  of  the  Common  Pleas,  to  explain  that  his  opinion  in  Ilott 
V.  Wilkes^  rested  exclusively  on  the  notice.  In  Bird  v.  HolbrooTc* 
his  expressions  are  most  remarkable.  And  so  far  is  his  lordship  from 
avowing  the  doctrine  that  the  plaintiff's  concurrence  in  producing  the 
evil  debars  him  from  his  remedy,  that  he  considers  Ilott  v.  Wilkes^ 
an  authority  in  favor  of  the  action.  He  also  expresses  an  inclination 
to  agree  with  the  two  learned  judges  who  held  the  action  maintainable 
in  Deane  v.  Clayton.'^  There  the  plaintiff's  dog  had  been  killed  by  a 
spike  placed  on  the  defendant's  land  for  the  protection  of  his  preserves, 
while  in  pursuit  of  a  hare.  Pakk  and  BuREoaGH,  JJ.,  gave  judgment 
in  favor  of  the  plaintiff ;  Gibbs,  C.  J. ,  and  Dallas,  J. ,  for  the  defend- 
ant. The  present  argument  does  not  require  any  particular  discussion 
of  that  case,  because  Bird  v.  Holbrooh  ^  is  a  decisive  authority  against 
the  general  proposition  that  misconduct,  even  wilful  and  culpable  mis- 
conduct, must  necessarily  exclude  the  plaintiff  who  is  guilty  of  it  from 
the  right  to  sue.  I  remember  being  present  at  a  trial  at  Warwick,  before 
Lord  Chief  Baron  Richards,  where  the  same  law  prevailed.  The  case  * 
is  mentioned  in  Bird  v.  HolbrooJc.''  A  boy  having  received  serious- 
injuries  from  a  spring-gun  placed  in  a  garden  where  he  was  trespassing, 
recovered  a  verdict  for  £120  damages,  which  was  much  considered  and 
never  disturbed. 

A  distinction  may  here  be  taken  between  the  wilful  act  done  by  the 
defendant  in  those  cases,  in  deliberately  planting  a  dangerous  weapon 
in  his  ground  with  the  design  of  deterring  trespassers,  and  the  mere 
negligence  of  the  defendant's  servant  in  leaving  his  cart  in  the  open 
street.  But  between  wilful  mischief  and  gross  negligence  the  boundary - 
line  is  hard  to  trace,  —  I  should  rather  say  impossible.  The  law  runs 
them  into  each  other,  considering  such  a  degree  of  negligence  as  some 
proof  of  malice.  It  is,  then,  a  matter  strictly  within  the  province  of  a 
jury  deciding  on  the  circumstances  of  each  case.  They  would  naturally 
inquire  whether  the  horse  was  vicious  or  steady ;  whether  the  occasion 
required  the  servant  to  be  so  long  absent  from  his  charge,  and  whether 
in  that  case  no  assistance  could  have  been  procured  to  watch  the  horse ; 
whether  the  street  was  at  that  hour  likely  to  be  clear,  or  thronged  with  a 


'  3  Barn.  &  Aid.  304.  «  i  Bing.  628. 

2  4  Bing.  628.  «  Jay  o.  Whitfield,  cited  4  Bing.  644;   8- 

3  3  Barn.  &  Aid.  304.  Barn.  &  Aid.  308. 
1  7  Taun.  489.  '  4  Bing.  628. 
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noisy  multitude;^  especially  whether  large  parties  of  young  children 
might  be  reasonably  expected  to  resort  to  the  spot.  If  this  last- men- 
tioned fact  were  probable,  it  would  be  hard  to  say  that  a  case  of  gross 
negligence  was  not  fully  established. 

But  the  question  remains,  Can  the  plaintiff,  then,  consistently  with 
the  authorities,  maintain  his  action,  having  been  at  least  equally  in  fault? 
The  answer  is,  that  supposing  that  fact  ascertained  by  the  jury,  but  to 
this  extent,  that  he  merely  indulged  the  natural  instinct  of  a  child  in 
amusing  himself  with  the  empty  cart  and  deserted  horse,  then  we  think 
that  the  defendant  cannot  be  permitted  to  avail  himself  of  that  fact. 
The  most  blamable  carelessness  of  his  servant  having  tempted  the 
child,  he  ought  not  to  reproach  the  child  with  yielding  to  that  tempta- 
tion. He  has  been  the  real  and  only  cause  of  the  mischief.  He  has 
been  deficient  in  ordinary  care:  the  child,  acting  with  prudence  or 
thought,  has,  however,  shown  these  qualities  in  as  great  a  degree  as  he 
could  be  expected  to  possess  them.  His  misconduct  bears  no  propor- 
tion to  that  of  the  defendant  which  produced  it. 

For  these  reasons,  we  think  that  nothing  appears  in  the  case  which 
can  prevent  the  action  from  being  maintained.  It  was  properly  left  to 
the  jury,  with  whose  opinion  we  fully  concur. 

Sule  discharged. 


NOTES. 
I.  General  Doctedtes. 


?  1.  General  Rule  as  to  Mutual  Negligence.  —  According  to  the  rule  which 
prevails  in  the  English  courts  of  admiralty,  in  cases  of  collision,  if  both  vessels  are  in. 
fault,  the  loss  is  equally  divided  between  their  respective  owners ;  but  in  a  court  of 
common  law  the  plaintiff  has  no  remedy  if  his  negligence,  that  is,  if  his  want  of 
ordinary  care,  in  any  degree  contributed  to  the  injury.^    Where,  therefore,  the  catas 

1  It  appeared   in  the  present  case  that  Co.,  37  Oal.  409;  Gay  v.  Winter,  34  Cal.  153; 

Compton  Street  was  more  thronged  than  Flemming  v.  Western  Pacific  R.  Co.,  49  Cal. 

usual,   In    consequence    ot    a   neighboring  253;  Hearne  v.  Southern  Pacific  E.  Co.,  60 

street  being  stopped.  Cal.  483;  Johnson  v.  Canal,  etc.,  E.  Co.,  27 

'  Lord  Campbell,  0.  J.,  in  DoweU  ii.Gen.  La.  An.  53;  Knight  v.  Pontchartrain  E.  Co., 

Steam  Nav.  Co.,  5  El.  &  Bl.  195.    This  state-  23  La.  An.  462;  Laicher  v.  New  Orleans,  etc., 

meut  ol  the  common-law  rule  in  such  cases  E.  Co.,  28  La.  An.  320;  Coombs  v.  Parriugton, 

has  been  subsequently  recognized  by  many  42  Me.  332;  Hunger  v.  Tonawanda,  etc.,  E. 

courts.    Witherly  v.  Eegent's  Canal  Co.,  12  Co.,  4  N.  Y.  349;  Thrings  v.  Central  Park  E. 

C.  B.  (N.  s.)  2;  s.  c,  6  L.  T.  (N.  s.)26d;  SFost.  Co.,  7  Eobt.  616;   Mon-is  v.  Phelps,  2  Hilt. 

&  Fin.  61;  Brownell  v.  Flagler,  6  Hill,  283;  38;  Collins  v.  Albany,  etc.,  E.  Co.,  12  Barb. 

Eobinson  v.  Western  Pacific  E.  Co.,  48  Cal.  492 ;  Johnson  v.  Hudson  Eiver  E.  Co.,  20  N.  Y. 

409,  421;  Needham  v.  San  Francisco,  etc.,  H.  73;  Wilds  v.  Hudson  Eiver  E.  Co.,  24  N.  Y. 
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trophe  was  the  result  of  the  mutual  and  concurring  negligence  of  the  plaintiff  and 
defendant,  the  plaintiff  cannot  recover  damages;  for  "the  law  has  no  scales  to  deter- 
mine, in  such  cases,  whose  wrong-doing  weighed  most  in  the  compound  that  occasioned 
the  mischief."  •  "  The  reason  why,  in  cases  of  mutual  concurring  negligence,  neither 
party  can  maintain  an  action  against  the  other  is  not  that  the  wrong  of  the  one  is  set  off 
against  the  wrong  of  the  other :  it  is  that  the  law  cannot  measure  how  much  the  damage 
suffered  is  attributable  to  the  plaintiff's  own  fault.  If  he  were  allowed  to  recover,  it 
might  be  that  he  would  obtain  from  the  other  party  compensation  for  his  own  mis- 
conduct. It  is  obvious,  then,  that  it  can  make  no  difference  against  whom  his  fault 
was  primarily  committed.  If  he  has  suffered  in  consequence  of  his  own  fault,  the 
law  gives  him  no  remedy."  ^ 

2  2.  Distinction  bet-wreen  Contributory  Negligence  and  Waiver  of  a 
Sight  of  Action.  — In  the  relation  of  master  and  servant,  and  also  in  the  relation  of 
•carrier  and  passenger,  a  right  of  action  which  the  person  injured  may  otherwise  have 
had  against  the  defendant  is  sometimes  found  to  have  been  waived  by  contract, 
express  or  implied.  This  question,  so  far  as  it  arises  in  the  relation  of  master  and 
servant,  has  been  discussed  in  a  former  chapter ;  in  so  far  as  it  arises  in  the  relation  of 
carrier  and  passenger,  it  is  not  within  the  scope  of  this  worlc.  By  reference  to  the 
chapter  in  question,  it  will  be  seen  that  a  servant  may  waive  his  right  of  action 
against  his  master  for  an  injury  inflicted  upon  him  by  negligence,  in  two  ways: 
1.  By  an  express  contract  founded  upon  a  sufficient  consideration;'  2.  By  entering 
into  or  remaining  in  the  service  with  full  knowledge  of  the  danger  which  the  master's 
negligence  has  left  unprovided  for.*  As  to  the  first  mode  of  waiving  such  a  right, 
the  principle  is  general.  Any  person  may  waive  the  right  of  action  which  he  has 
against  another  for  an  injury  received  from  the  negligence  of  the  latter,  provided  the 
contract  of  waiver  is  supported  by  a  consideration  deemed  valuable  in  law,  and  pro- 
cured without  mistake  or  fraud  such  as  would  avoid  other  contracts.  Where  such  a 
settlement  has  been  made,  and  the  plaintiff  afterwards  brings  an  action  in  disregard 
of  it,  the  defendant  is  entitled  to  have  the  jury  explicitly  instructed  as  to  its  legal 


430  (reversing  «.  c,  33  Barb.  503) ;  s.  c,  29  exceptional  cases,  where  the  doctrine  may 

N.  Y.  315;   Sheffield   v.  Syracuse,  etc.,  K.  require  modification  —  that  such  negligence 

Co.,   21   Barb.  339;   Dougan   v.  Champlain  will  de/eit  the  action.    Spencer  v.  Illinois, 

Transp.  Co.,  6  Lans.  430;  Baxter  v.  Second  etc.,  K.  Co.,  29  Iowa,  55.    This  was  the  old 


Avenue  E.  Co.,  3  Eobt.  510;  Eailroad  Co.  v. 
Norton,  24  Pa.  St.  465 ;  Stiles  v.  Geesey,  71  Pa, 
St.  439 ;  Catawissa  E.  Co.  v.  Armstrong,  49  Pa. 
St.  186;  Heil  v.  Glanding,  42  Pa.  St.  493 
O'Brien  -v.  Phila.,  etc.,  E.  Co.,  3  Phila.  76 
Willard  v.  Pinard,  44  Vt.  34 ;  Murphy  v.  Deane 
101  Mass.  455 ;  McCulIy  v.  Clarke,  40  Pa.  St.  399 
Vanderplank  v.  Miller,  1  Mood.  &  M.  169;  Ven 
nail  V.  Garner,  1  Cromp.  &  M.  21 ;  Lack  v.  Sew 


rule.  It  is  greatly  impinged  upon  by  an- 
other rule,  stated  and  discussed  in  §§  5,  6, 
and  7,  infra. 

1  EaUroad  Co.  v.  Norton,  24  Pa.  St.  469; 
Stiles  V.  Geesey,  71  Pa.  St.  439 ;  Wilds  v.  Hud- 
son River  E.  Co.,  24  X.  T.,  432 ;  Allen  v.  Han- 
cock, 16  Vt.  230;  Northern  Central  E.  Co.  v. 
Gies,  31  Md.  357 ;  Larkin  v.  Taylor,  5  Kan.  433, 
445 ;  Northern  Central  E.  Co.  v.  Price,  29  Md. 


ard,  4  Car.  &  P.  106 ;  Luxf  ord  v.  Large,  5  Car.  &  420.  The  early  Illinois  cases  were  to  the  same 

P.  421 ;  Woolf  V.  Beard,  8  Car.  &  P.  373 ;  Kent  v.  effect.    Aurora  Branch  E.  Co.  u.  Grimes,  13 

Elstob,  3  East,  18 ;  Broadwell  v.  Swigert,  7  B.  lU.  585.   But,  as  elsewhere  seen,  the  doctrine 

Mon.  39.   This  being  so,  it  is  erroneous  to  tell  of  "  comparative  negligence  "  now  obtains  in 

the  jury  that  a  want  of  reasonable  care  and  that  State.    Infra,  §  3. 

prudence  on  the  part  of  the  plaintiff,  tending  -  HeU  v.  Glanding,  42  Pa.  St.  493,  499,  per 

to  the  injury,  should  be  taken  into  considera-  Strong,  J. 

tion  by  them  in  determining  the  def  endaat's  ^  Ante,  p.  1035. 

Uability.     They  should  be  told  — unless  in  *  Ante,  p.  102S. 
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effect  They  should  be  told  that  the  presumption  is  that  the  plaintiff  knew  the 
contents  of  the  paper  which  he  signed,  and  that  an  engagement  in  writing  by  him 
that  he  had  received  payment  in  full  for  the  damages  resulting  from  the  accident  is  a 
complete  defence  to  the  action,  unless  he  can  show  that  he  was  deceived  or  mistaken 
in  making  the  settlement  and  signing  the  receipt.  To  tell  the  jury  that  if  they  are 
satisfied  that  the  parties  had  "fairly  settled  the  claim,  it  is  sufficient,  and  the  amount 
received  in  the  settlement  is  not  material  to  its  validity  as  a  settlement,"  is  an  insuffi- 
cient instruction,  because  it  leaves  the  jury  at  liberty  to  disregard  the  settlement  if 
they  believe  it  to  have  been  unfair.  When,  therefore,  after  such  an  instruction,  the 
jury  returned  a  verdict  for  the  plaintiff,  it  was  for  this  reason  set  aside.' 

As  to  the  second,  or  implied  waiver,  the  principle  is  believed  to  be  capable  of 
expansion  into  other  relations  than  those  of  master  and  servant.  Thus,  by  consulting 
a  former  chapter  ^  we  shall  gather  the  doctrine  that  if  A.  goes  upon  B.'s  premises  to 
do  business  with  B.,  or  as  his  guest  in  a  social  way,  A.  impliedly  accepts  the  risk  of 
any  open  or  "seen  dangers  "  which  may  exist  about  such  premises. 

This  will  suggest  a  careful  distinction  between  the  contributory  negligence  of  the 
person  injured,  and  his  voluntary  act  in  waiving  his  right  of  action  for  an  injury 
which  he  may  have  received  through  the  defendant's  negligence.  In  the  former 
case,  the  matter  shown  in  defence  is  that  the  plaintiff,  with  full  knowledge  of  the 
danger,  or  means  of  knowledge  which  he  should  have  exercised,  voluntarily  accepted 
the  risk,  and  disabled  himself  from  recovering  damages,  under  the  maxim  Volenti 
non  Jit  injuria.  In  the  latter  case,  the  defensive  matter  which  it  is  necessary  to  show 
in  order  to  defeat  a  recovery  is  that  he  was  wanting  in  that  degree  of  care  which 
under  the  circumstances  he  ought  to  have  used,  and  that  this  negligence  contributed 
to  bring  about  the  catastrophe.  It  will  also  enable  the  reader  to  weigh  the  value  of 
those  condensed  expressions  which  are  frequently  met  with  in  judicial  opinions,  where 
the  two  elements  of  defence,  waiver  and  contributory  negligence,  are  blended  together, 
such  as  that  no  one  can  recover  damages  of  another  where  he  has  consented  or  con- 
tributed to  the  act  which  occasioned  his  damage.' 

Thus,  as  stated  in  another  part  of  this  note,  the  plaintiff  in  an  action  for  an  injury 
resulting  from  negligence  cannot  be  charged  with  negligence  for  not  anticipating 
that  the  defendant  would  act  negligently  in  the  particular  which  caused  the  injury. 
But  while  one  person  is  not  bound  to  anticipate  and  provide  against  the  negligence  of 
another,  he  may  anticipate  it,  and  voluntarily  part  with  the  right  of  action  which  he 
would  otherwise  have  in  case  it  should  result  in  injury  to  him.  It  follows  that  in  an 
action  by  a  railway  employee  against  the  company  for  injuries  sustained  in  the  course 
of  his  employment,  although  a  jury  may  find  specially  that  the  defendant  was  guilty 
of  negligence  producing  the  injuries  sued  for,  and  that  the  plaintiff  was  not  guilty  of 
any  negligence  or  want  of  ordinary  care  which  contributed  to  produce  them,  and 
further  that  the  plaintiff  had  knowledge  of  the  defective  machinery  and  of  a  lack  of 
rules  and  regulations  for  the  safety  of  defendant's  servants,  they  may  at  the  same 
time  find  a  general  verdict  for  the  defendant.* 

?  3.  Contributory  Negligence  defined.  — In  order  to  constitute  such  negli- 
gence as  will  bar  a  recovery  of  damages,  these  two  elements  must  in  every  case 
concur:   1.  A  want  of  ordinary  care  on  the  part  of  the  plaintiff,   or,  where  the 

1  Curley  v.  Harris,  11  Allen,  112.  «  Uoltz  v.  Winona,  etc.,  E.  Co.,  22  Minn. 

2  .4n«e,Chap.  VII.  66. 
'  Trowti.  Vermont,  etc.,  E.  Co.,  24  Vt.  487; 

CaUahan  v.  Warne,  40  Mo.  131, 136. 
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action  is  for  damage3  resulting  in  death,  a  want  of  ordinary  care  on  the  part  of  the 
person  killed ;  2.  A  proximate  connection  between  this  want  of  ordinary  care  and 
'  the  injury  complained  of. 

I  4.  There  must  have  been  a  "Want  of  Ordinary  Care.  — (1.)  The  rule 
under  this  head  is,  that  the  plaintiflT  cannot  recover  damages  if  the  injury  could  have 
been  avoided  by  the  exercise  of  ordinary  or  reasonable  care  on  his  part.^  The  mere 
want  of  a  superior  degree  of  care  or  diligence  cannot  be  set  up  as  a  bar  to  his  action.' 
Stated  in  another  way,  it  is  not  any  negligence,  however  slight,  contributing  to  the 
injury,  that  will  prevent  the  plaintiff  from  recovering  damages,  but  it  must  be  a  want 
of  ordinary  care.'  Therefore  it  has  been  said  that  although  there  was  some  negli- 
gence on  the  part  of  the  plaintiff  (or  deceased),  yet  the  plaintiff  may  nevertheless 
recover  if  he  (or  the  deceased)  could  not  have  avoided  the  accident  by  the  exercise  of 
ordinary  or  reasonable  care.* 

"  The  common  law,"  says  the  Supreme  Court  of  Minnesota,  "  imposes  upon  every 
one  in  the  full  possession  of  his  faculties,  when  approaching  a  known  place  of  danger, 
the  exercise  of  that  degree  of  prudence,  care,  and  caution  incumbent  upon  a  person 
of  ordinary  reason  and  intelligence  in  like  circumstances ;  and  inasmuch  as  it  may 
well  be  presumed  that  the  instinct  of  self-preservation  common  to  all  must  naturally 
prompt  an  ordinarily  careful  and  prudent  man  to  avoid  an  apprehended  danger  by  a 
diligent  use  of  the  available  means  at  his  command,  it  has  become  settled  that  a  failure 
in  this  respect,  under  ordinary  circumstances,  when  it  is  apparent  that  the  danger 
might  have  been  avoided  if  such  means  had  been  so  used,  is  to  be  regarded  as  con- 
curring negligence,  and  so  declared  by  the  court."  * 

The  rule  as  stated  by  the  Supreme  Court  of  Wisconsin  is,  that  "  if  the  plaintiff  was 
guilty  of  any  want  of  ordinary  care  and  prudence  (however  slight),  which  neglect 
contributed  directly  to  produce  the  injury,  he  cannot  recover.  *  *  *  It  is  not  the 
law  that  slight  negligence  on  the  part  of  the  plaintiff  will  defeat  the  action.  Slight 
negligence  is  the  want  of  extraordinary  care  and  prudence;  and  the  law  does  noj 
require  of  a  person  injured  by  the  carelessness  of  others  the  exercise  of  that  high 
degree  of  caution  as  a  condition  precedent  to  his  right  to  recover  damages  for  the 
injuries  thus  sustained."  ^ 

1  Ohio,  etc.,  E.  Co.  -k.  Gullett,  15  Ind.  487;  ».  c,  5  Eeporter,  596;   Sawyer  v.  Saner,  10 

Springett  v.  Ball,  4  Fost.  &  Fin.  472 ;  Irwin  v.  Kan.  466, 472 ;  Hughes  v.  Muscatine,  44  Iowa, 

Sprigg,  6  Gill,  200;  Crommelin  v.  Coxe,  30  672.    See  Chase  v.  New  York,  etc.,  R.  Co., 

Ala.  318,  329 ;  Williams  v.  Clinton,  28  Conn.  24  Barb.  273,  where  it  was  held  that  ordi- 

266;  Fox  v.  Glastenbury,  29  Conn.  204;  Birge  nary  care  is  not  synonymous  with  reasonable 

V.  Gardiner,  19  Conn.  507;  Daley  v.  Norwich,  care,  and  that  reasonable  care  Is  required, 
etc.,  E.  Co.,  26  Conn.  591;  Cleveland,  etc.,  E.  2  Whirley  v.  Whiteman,  1  Head,  610  (ap- 

Co.  V.  Crawford,  24  Ohio  St.  631;  s.  c,  2  Am.  proved  in  NashvUle,  etc.,  E.  Co.  v.  Carroll,  6 

li.  T.  (N.  s.)  211;  Indianapolis,  etc.,  E.  Co.  v.  Heisk.  367). 

Stont,  63  Ind.  143, 149 ;  Muldowney  v.  Illinois,  ^  Mabley  ».  Kittleberger,  37  Mich.  360 ;  s.c, 

etc.,  E.  Co.,  39  Iowa,  615;  Little  v.  MoGuire,  6  Eeporter,  174;  Daniels  v.  Clegg,  28  Mich. 

43  Iowa,  447;  s.  c,  38  Iowa,  562;  Kansas  Pa-  32;  Galena,  etc.,  E.  Co.  v.  Jacobs,  20  lU.  478; 

ciflo  E.  Co.  V.  Pointer,  14  Kan.  37;  s.  c,  9  Cremer  r.  Portland,  36  Wis.  92. 
Kan.  620;  Sullivan  v.  Louisville  Bridge  Co.,  *  Springett  v.  Ball,  4  Fost.  &  Fin.  472. 

9  Bush,  81;  Cox  v.  Westchester  Turnpike  ^  Browur.Mllwaukee,eto.,E.Co.,22Minn. 

Eoad,  33  Barb.  414 ;  Baxter  v.  Second  Avenue  165, 166,  per  Cornell,  J. 

E.  Co.,  3  Eobt.  510;  Jacobs  v.  Duke,  1  E.  D.  «  Cremer  v.  Portland,  36  Wis.  92;  Dreher 

Smith,  271;  O'Brien  v.  Philadelphia,  etc.,  E.  ■;>.  Fitchburg,  22  Wis.  675;  Ward  v.  MUwau- 

Co.    3  PhUa.  76;  NashviUc,  etc.,  E.  Co.  v.  kee,  etc.,  E.  Co.,  29  Wis.  144;  Hammond  v. 

Carroll,  6  Heisk.  347;  Cremer  o.  Portland,  Mukwa, 40  Wis.  35 ;  Griffin  ».  Willow,  43  Wis. 

36  Wis.  92,  99;  Marble  v.  Ross,  124  Mass.  44;  509. 
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It  must  here  be  remembered  that  what  is  termed  ordinary  care  is  not  an  ahsolute, 
hut  u.  varying  circumstance,  depending  upon  the  existence  of  each  particular  case, 
always  proportioned  to  the  risk  to  be  avoided.'  This  being  so,  a  better  statement 
of  the  rule  is,  that  if  there  has  been  culpable  negligence  on  the  part  of  the  defendant. 
In  order  to  excuse  himself  he  must  show,  not  merely  that  there  has  been  a  want  of 
care  on  the  part  of  the  plaintiff,  but  a,  want  of  that  degree  of  care  which  it  was 
incumbent  on  the  plaintiflF,  under  the  circumstances  of  the  case,  to  exercise.  In  other 
words,  if  the  plaintiff  exercised  all  the  care  which  the  law  required  of  him,  the 
defendant  cannot  deliver  himself  from  the  effect  of  negligence  on  his  own  part. 
Otherwise  the  plaintiff  would  be  left  without  redress  for  an  injury  wrongfully  inflicted 
on  him  by  the  defendant,  when  the  plaintiff  has  been  guilty  of  no  neglect  of  duty.* 
The  act  of  the  plaintiff,  by  whatever  name  it  may  be  called,  must  not  only  have 
contributed  to  the  accident,  but  it  must  have  been  an  act  of  such  a  nature  as  to  be 
imputable  to  the  plaifttiff  as  a  fault.^  But  carelessness  and  negligence  being  synony- 
mous terms,  it  is  sufficiently  accurate  to  instruct  a  jury  that  the  plaintiff  is  entitled 
to  recover  If  he  did  not  by  his  own  carelessness  contribute  to  the  injury.*  On 
the  other  hand,  an  instruction  that  the  plaintiff  must  be  entirely  free  from  any 
negligence  that  helped  to  bring  about  the  accident,  in  order  to  recover,  is  erro* 
neous,  because  it  exacts  of  the  plaintiff  a  higher  degree  of  diligence  than  the  law 
requires.^ 

In  an  early  case  in  Illinois,  the  degree  of  care  which  the  plaintiff  must  show  that 
he  used  to  avoid  the  accident  is  thus  stated  by  Caton,  J. :  "  "Where  both  parties  are 
in  a  position  of  right,  which  they  hold  Independent  of  the  favor  of  each  other,  the 
plaintiff  is  only  bound  to  show  that  the  injury  was  produced  by  the  negligence  of  the 
defendant,  and  that  he  exercised  ordinary  care  and  diligence  In  endeavoring  to 
avoid  it;  or  that  by  the  exercise  of  ordinary  care  he  could  not  have  avoided  it. 
But  where  the  plaintiff  is  himself  in  the  wrong,  or  not  in  the  exercise  of  a  legal 
right,  he  must  use  extraordinary  care  before  he  can  complain  of  the  negligence  of 
the  defendant."  Of  the  former  proposition  there  is  no  doubt.  The  latter  is  one 
which  we  have  not  elsewhere  met  with  in  the  books.  It  may  not  be  open  to  question. 
The  learned  judge  cited  in  support  of  it  Pluckwell  v.  Wilson,^  a  nisi  prius  case,  where 
the  plaintiff  sued  to  recover  damages  for  an  injury  sustained  by  a  collision  with  the 
defendant's  coach  on  the  highway,  while  the  plaintiff  was  himself  driving  on  the 
wrong  side  of  the  road.  Mr.  Justice  Aldbrson  told  the  jury  that  a  person  was  not 
bound  to  keep  to  the  ordinary  side  of  the  road,  but  that  "if  he  did  not  do  so  he  was 
bound  to  use  more  care  and  diligence  and  keep  a  better  lookout,  that  he  might  avoid 
any  concussion,  than  he  would  if  he  were  to  confine  himself  to  his  proper  side  of  the 
road."  In  conformity  with  the  same  view,  it  was  said  in  a  case  in  Louisiana  that 
when  a  driver  attempts  to  pass  another  on  the  public  road,  he  does  so  at  his  peril ; 
at  least,  he  must  be  responsible  for  all  damages  which  he  causes  to  the  one  whom  he 
attempts  to  pass,  and  whose  right  to  the  proper  use  of  the  road  is  as  great  as  his, 
unless  the  latter  is  guilty  of  such  recklessness,  or  even  gross  carelessness,  as  would 
bring  disaster  upon  himself.' 

1  Northern  Central  E.  Co.  v.  Price,  29  Md.  s  -Wyanaotte  v.  White,  13  Kan.  191. 

420;  LordDenman.C.  J.,inLynclu;.Nurdin,  <  Steele  v.  Central  Railroad  of  Iowa,  iS 

1  Q.  B.  36,  ante,  p.  1140.  Iowa,  109. 

2  Beers  v.  Housatonio  E.  Co.,  19  Conn.  566,  <•  Hughes  v.  Muscatine,  44  Iowa,  672. 
B71.    See,  to  the  same  effect,  Moore  u.  Central  «     Car.  &  P.  375. 

E.  Co.,  34  N.  J.  L.  268.  7  Avegno  v.  Hart,  26  La.  An.  235. 


GENERAL   DOCTRINES. 


1151 


Proximate  and  Remote  Negligence. 


g  5.  This  Want  of  Ordinary  Care  must  have  been  a  Proximate  Cause  of 
the  Injury.  —  (2.)  The  negligence  of  the  plaintiff,  in  order  to  bar  a  recovery,  must 
have  been  a  proximate  cause  of  the  injury  complained  of.^  If  the  negligence  of  the 
plaintifif  was  only  remotely  connected  with  the  injury,  the  plaintiff  may  recover 
damages,  if  notwithstanding  such  remote  negligence  of  the  plaintiff  the  defendant 
might  have  avoided  the  injury  by  the  exercise  of  ordinary  care."  But  if  a  want  of 
ordinary  care  on  the  part  of  the  person  injured  concurs  as  a  proximate  cause  in  pro- 
ducing the  injury,  the  defendant  is  not  liable,  although  in  fault.'  This  doctrine  is 
involved  in  the  meaning  of  the  words  we  employ  to  express  the  negligence  on  the 
part  of  the  plaintiff  which  will  bar  a  recovery,  —  '^contributory  negligence."  The 
negligence  of  the  plaintiff  which  will  bar  a  recovery  of  damages  for  an  injury  sus- 
tained by  the  defendant's  negligence  must  be  such  as  contributes  to  the  injury  com- 
plained of;  that  is,  as  expressed  by  a  learned  and  philosophic  writer,  It  "  must  be 
such  that,  by  the  usual  course  of  events,  it  would  result,  unless  independent  disturb- 
ing moral  agencies  intervened,  in  the  particular  injury."  *  So,  if  the  negligence  of  the 
person  injured  was  proximately  connected  with  the  accident,  and  the  negligence  of 
the  person  inflicting  the  injury  had  only  a  remote  bearing  upon  it,  there  is,  of  course, 
no  cause  of  action  ;*  for,  irrespective  of  the  question  of  the  fault  of  the  plaintiff, 
there  is  no  juridical  fault  on  the  part  of  the  defendant. 

Obviously  it  is  not  necessary  that  the  plaintiff's  negligence  shall  have  been  the 
sole  proximate  cause  of  the  injury,  for  this  would  exclude  all  idea  of  negligence  on 
the  part  of  the  defendant,  and  leave  no  room  whatever  for  the  application  of  the  doc- 


1  Tufru.Warman,20.B.  (N. s.)  740  (afflrm- 
ed,  5  0.  B.  (N.  S.)  573) ;  Day  v.  Grossman,  4  N. 
Y.  S.  0.  (T.  &  0.)  122;  Doggett  v.  Riclimond, 
etc.,  E.  Co.,  78  N.  C.  305;  The  State  v.  Man- 
chester, etc.,  R.  R.,  52  N.  H.  528;  Grant «. 
Mosely,  29  Ala.  302,  per  Stone,  J. ;  Foster  v. 
Holly,  38  Ala.  76,  85 ;  Flynn  v.  San  Francisco, 
etc.,  R.  Co.,  40  Oal.  14 ;  Needham  v.  San  Fran- 
cisco, etc.,  R.  Co.,  .37  Cal.  409;  Kline  v.  Cen- 
tral Paciflc  R.  Co.,  37  Cal.  400;  s.  c,  39  Cal.  587; 
Isbel  i;.  New  York,  etc.,  R.  Co.,  27  Conn.  393; 
Churchill  v.  Rosebeck,  15  Conn.  359;  Dyer 
V.  Talcott,  16  111.  300;  Northern  Central  R. 
Co.  V.  Price,  29  Md.  420;  Meyer  v.  People's  R. 
Co.,  43  Mo.  523;  Walsh  v.  Mississippi  Trans. 
Co., 52  Mo.  434;  Whalen  ».  St.  Louis,  etc.,  E. 
Co.,  60  Mo.  323;  Lannen  v.  Albany  Gas-Light 
Co.,  44  N.  Y.  459 ;  Byram  v.  McGuire,  3  Head, 
530;  Kennard  v.  Burton,  ante,  p.  368;  Union 
Paciflc  R.  Co.  V.  Rollins,  5  Kan.  167 ;  Canlkins 
«.  Mathews,  6  Kan.  191;  Sawyer  ».  Saner,  10 
Kan.  466;  Cummins  v.  Presley,  4  Harr.  (Del.) 
315. 

2  Tuff  V.  Warman,  2  C.  B.  (N.  8.)  740 ;  Day  w. 
Grossman,  4  N.  Y.  S.  C.  (T.  &  G.)  122 ;  Doggett 
V.  Richmond,  etc.,  E.  Co.,  78  N.  C.  305;  The 
State  V.  Manchester,  etc.,  E.  R.,  52  N.  H.  528 ; 
and,  generally,  the  oases  just  cited.  In  early 
cases  at  nisi  prlus  in  England,  the  rule  was 
laid  down  that  i£  the  plaintiff's  negligence 
in  any  way  concurred  m  producing  the  in- 


jury, he  could  not  recover.  Pluckwell  v.  Wil- 
son, 5  Car.  &  P.  375;  Hawkins  v.  Cooper,  8 
Car.  &  P.  473.  As  seen  in  §  1,  supra,  these  and 
other  like  cases  expressing  the  same  rule 
were  followed  in  this  country.  But  this, 
without  more',  is  now  regarded  as  an  inaccu- 
rate statement  of  the  law;  and,  as  we  have 
seen  (Eadley  v.  London,  etc.,  R.  Co.,  ante, 
p.  1108),  the  House  of  Lords  has  lately  held 
it  error  to  charge  a  jury  in  this  or  similar 
language  without  qualification. 

'  Robinson  v.  Western  Pacific  R.  Co. ,  48 
Cal.  409;  Hearne  «.  Southern  Paciflc R.  Co., 
50  Cal.  482;  Williams  ».  Clinton,  28  Conn.  266; 
McAunich  v.  Mississippi,  etc.,  R.  Co. ,  20  Iowa, 
338,  346;  Spencer  v.  lUiaois,  etc.,  E.  Co.,  29 
Iowa,  55;  Artz  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa,  293;  Schaabs  v.  Woodbnrn  Sarven 
Wheel  Co.,  56  Mo.  173;  Morrissey  v.  Wiggins 
Perry  Co.,  43  Mo.  383;  Newhouse  v.  Miller, 
35  Ind.  463.  In  the  head-note  of  an  old  case, 
the  rule  is  said  to  be,  that  if  the  proximate 
cause  of  the  damages  is  the  plaintiff 's  negli- 
gence or  want  of  skill,  he  cannot  recover, 
although  the  primary  cause  was  the  defend- 
ant's fault  or  negligence.  Flower  v.  Adam, 
2  Taun.  314. 

*  Whart.  on  Neg.,  §  324;  Indianapolis,  etc., 
K.  Co.  V.  Herndon,  81  HI.  143. 

6  Callahan  v.  Warne,  40  Mo.  131. 
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trines  of  mutual  or  contributory  negligence.  "With  this  in  view,  the  Supreme  Court 
of  Iowa  state  ';he  rule  to  he  that  the  plaintiff  cannot  recover  where  his  own  want  of 
ordinary  care  was,  in  whole  or  in  part,  &  proximate  cause  of  the  injury,'  or  if  such 
want  of  ordinary  care  in  any  way  contributed  directly  to  the  injury.^  It  was  accord- 
ingly held  error  to  instruct  the  jury  that  the  plaintiff  would  be  entitled  to  recover 
if  the  plaintiff's  own  carelessness  did  not  materially  contribute  to  the  injury,  for 
this  expression  introduced  the  doctrine  of  "comparative  negligence," '  obtaining  in 
T|linniH  and  Georgia,  but  not  in  Iowa.* 

But  the  negligence  of  the  plaintiff.  In  order  to  bar  his  recovery,  must  have  been  so 
far  an  efficient  cause  of  the  injury  that  unless  he  had  been  negligent,  the  injury 
would  not  have  happened;^  or,  as  the  rule  Is  often  expressed,  although  there  may 
have  been  negligence  on  the  part  of  the  plaintiff,  yet  unless  he  could  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the  defendant's  negligence,  he  is  entitled 
to  recover.^  Thus,  A.  has  done  a  wrongful  act  which  may  result  in  injury  to  B.  B. 
is  not  chargeable  with  negligence  in  not  anticipating  the  wrongful  act  of  A.,  since  he 
is  entitled  to  assume  that  A.,  as  well  as  all  other  persons  of  sound  mind,  will  act 
rightly.  But  if  he  discovers  a  wrongful  act  of  A.  in  time  to  avoid  any  injurious  con- 
sequences which  might  flow  from  it  to  himself,  he  is  bound  to  use  ordinary  care  to 
that  end ;  and  if  by  reason  of  his  failure,  under  such  circumstances,  to  use  ordinary 
care,  a  wrongful  act  of  A.  results  in  injury  to  him,  he  cannot  recover  damages  of  A. 
In  such  a  case  his  own  negligence  is  deemed  the  proximate  cause  of  the  injury,  while 
the  negligence  of  A.  is  but  a  remote  cause  of  it.'  Por  instance,  A.  has  constructed  a 
dangerous  area  in  front  of  his  house  in  the  sidewalk,  into  which  B.  falls  and  is 
injured.  If  B.  could  have  avoided  falling  into  it  by  the  exercise  of  ordinary  or 
reasonable  care,  B.  cannot  recover  damages  of  A.^  This  rule  is  universally  conceded, 
though  not  always  properly  applied.  It  is  so  plain  that  it  could  not  be  made  clearer 
by  further  illustration. 

The  obligation  is  said  to  be  mutual  to  use  care  to  avoid  the  consequences  of  each 
other's  negligence.'    This  has  been  applied  as  follows :  A.  wanders  upon  the  track  of 

1  McAunieli  C.Mississippi,  etc.,  E.  Co.,  20  &W.5i6;6  jTir.9.')4;12L.  J.  (Excli.)lO;  Tuff». 
Iowa,  338;  Muldowney  t>.  Illinois,  etc.,  E.  Warman,  5  C.  B.  (N.  s.)  573 ;  Eadley  ».  London, 
Co.,  39  Iowa,  61fi.  etc.,  E.  Co.,  ante,  p.  1108 ;  Kennard  v.  Burton, 

2  Haley  v.  Chicago,  etc.,  E.  Co.,  21  Iowa,  ante,  p.  368;  Butterfleld  v.  Forrester,  ante,  p. 
15.  To  the  same  effect,  see  Sherman  e.  1104;  Northern  Central  E.  Co.  ■».  Geis,  31  Md. 
Western  Stage  Co.,  24  Iowa,  516;  Spencer  v.  357;  Northern  Central  E.  Co.  o.  Price,  '29  Md. 
Illinois,  etc.,  E.  Co.,  29  Iowa,  55;  Hunt  v.  430;  Hassa  v.  Junger,  15  Wis.  598;  Scott  v. 
Chicago,  etc.,  E.  Co.,  26  Iowa,  363;  Donald-  Dublin,  etc.,  E.  Co.,  11  I.  E.  C.  L.  (N.  s.)  377; 
son  V.  Mississippi,  etc.,  E.  Co.,  18  Iowa,  280;  Donaldson  W.Mississippi,  etc.,  E.  Co.,  18  Iowa, 
Hoben  v.  Burlington,  etc.,  E.  Co.,  20  Iowa,  280,  288;  Cummins  v.  Presley,  4  Harr.  (Del.) 
562;  Kesee  v.  Chicago,  etc.,  E.  Co.,  30  Iowa,  315.  Contra,  Pittsburgh  v.  Grier,  22  Pa.  St. 
78;  O'Keele  v.  Chicago,  etc.,  E.  Co.,  32  Iowa,  54;  Atlanta,  etc.,  E.  Co.  v.  Ayers,  53  Ga.  12; 
■467;  Artz  v.  Chicago,  etc.,  E.  Co.,  34  Iowa,  Western  E.  Co.  v.  Johnson,  38  Ga.  409; 
153;  Dodge  v.  Burlington,  etc.,  E.  Co.,  34  Whirley  v.  Whiteman,  1  Head,  610;  Nash- 
Iowa,  276;  Doggett ».  Illinois,  etc.,  E.  Co.,  34  vUle,  etc.,  E.  Co.  v.  Carroll,  6  Heisk.  867; 
Iowa,  281;  Carlin  v.  Chicago,  etc.,  E.  Co.,  37  Stiles  v.  Geesey,  71  Pa.  St.  439. 

Iowa,  316 ;  EeynoldsD.Hindman,32.Iowa,  146.  'Butterfleld  v.  Forrester,  ante,  p.  1104; 

3  Infra,  §  14  c<  $eq.  Griffin  o.  New  Tort,  9  N.  Y.  456;  s.  c,  Seld. 

4  Artz  V.  Chicago,  etc.,  B.  Co.,  38  Iowa,  293.  Notes,  223 ;  Clark  v.  Klrwan,  4  E.  D.  Smith,  21. 

5  Sullivan    v,   Louisville   Bridge    Co.,    9  s  Irwln  v.  Sprigg,  6  GUI,  200. 

Bush,  81,  90;  Tuff  v.  Warman,  6  C.  B.  (N.  s.)  »  Northern  Central  E.  Co.  v.  Price,  29  Md. 

5^3.  420,437.    The  court  added:  "  The  whole  raat- 

•  Davies  v.  Mann.  ante.  n.  1105 :  g,  c,  10  Mee.       ter  being  lor  the  determination  of  the  jury 
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«  railway  company,  and  is  there  run  over  by  a  passing  train.  Assuming  that  the 
•servants  of  the  company  in  charge  of  the  train  were  negligent,  if  A.  could  not,  at  the 
time  of  the  collision,  have  avoided  the  consequences  of  their  negligence,  a  right  to 
recover  damages  exists.  If,  however,  he  could  by  the  exercise  of  ordinary  care 
have  avoided  the  consequences  of  such  negligence,  he  would  be  the  author  of  his  own 
misfortune,  and  therefore  no  action  would  lie.' 

In  cases  of  concurring  negligence,  such  as  collisions  of  vessels,  collisions  of  vehicles 
in  the  highway,  collisions  of  railway  trains,  collisions  of  railway  trains  with  travellers 
at  highway  crossings,  and  the  like,  the  proper  question  for  the  jury  is,  according  to  a 
leading  judgment  of  the  Court  of  Exchequer  Chamber,  whether  the  damages  were 
■occasioned  entirely  by  the  negligence  or  improper  conduct  of  the  defendant,  or  whether 
the  plaintiff  himself  so  far  contributed  to  the  misfortune,  by  his  own  negligence  or 
want  of  ordinary  and  common  care  and  caution,  that  but  for  such  negligence  or  want 
of  ordinary  care  and  caution  on  his  part  the  misfortune  would  not  have  happened. 
In  the  first  case,  the  plaintiff  would  be  entitled  to  recover ;  in  the  latter,  not,  since  but 
for  his  own  fault  the  misfortune  would  not  have  happened.  Mere  negligence,  or 
want  of  ordinary  care  and  caution,  would  not,  however,  disentitle  him  to  recover, 
unless  it  was  such  that  but  for  that  negligence  or  want  of  ordinary  care  and  caution 
the  misfortune  would  not  have  happened  f  nor  if  the  defendant  might  by  the  exercise 
of  care  on  his  part  have  avoided  the  consequences  of  the  neglect  or  carelessness  of 
the  plaintiff.' 

?  6.   Bistlnction    between    Negligence    and    Casual    Connection.  —  One 

•court  has  stated  the  rule  somewhat  loosely,  thus:  "If  by  the  exercise  of  ordinary 
skill  and  care  the  plaintiff  could  have  avoided  the  injury,  or  if  his  conduct  contributed 
to  produce  it,  he  is  not  entitled  to  recover,  although  the  defendant  was  also  guilty  of 
negligence."  *  Subsequently  the  same  court  cited  the  preceding  cases  as  enunciating 
the  rule  that  "if  the  party  injured,  either  by  his  conduct  or  want  of  care,  contributed 
to  the  production  of  the  injury  complained  of,  he  cannot  recover."  ^  But  it  is 
thought  that  this  court  did  not  mean  by  these  expressions  to  lay  down  a  rule  which 
would  preclude  the  plaintiff  from  recovering  damages  where  he  had  not  been  guilty 
-of  a  want  of  ordinary  care,  for  in  a  subsequent  case  the  court  stated  the  meaning  of 
this  expression  as  follows :  "It  is  also  assumed  by  the  exception  [to  the  refusal  of  the  i 
■court  to  grant  a  nonsuit],  and  was  argued  here,  that  if  the  plaintiff  by  his  own  con- 
duct contributed  to  the  injury  complained  of,  he  cannot  recover.  This  statement 
of  the  principle  is  incorrect.  In  many  cases  where  the  plaintiff's  conduct  was  to 
some  extent  contributory  to  his  injury  he  has  been  allowed  to  recover.  In  fact,  it 
would  be  difficult  to  conceive  of  any  case  in  which  the  conduct  of  the  party  injured 
might  not,  in  some  sense,  be  said  to  have  contributed  to  his  injuries.  Tojeonclude 
him  from  maintaining  his  action,  his  conduct  must  have  been  negligent,  and  his 
negligence  must  have  contributed  to  the  injury  in  such  a  way  that  if  he  had  not 
been  negligent  he  would  have  received  no  injury  from  the  negligence  of  the  defend- 
ant.   This  is  substantially  the  rule  laid  down  in  the  cases  cited  above,  and  in  Mun- 


a.a  to  whose  negligence  and  want  of  care  '  This  was  the  rule  as  laid  down  in  Short 

constituted  the  proximate  cause  of  the  in-  v.  Knapp,  2  Daly,  150. 
jury."    But  this  question  is  for  the  jury  only  s  Xufl  v.  Warman,  6  C.  B.  (N.  s.)  673, 585. 

in  a  qualified  sense,  as  stated  in  the  previous  *  Eunyon  ».  Central  E.  Co.,25N.  J.  L.  556; 

chapter.    Ante,  p.  1100.  Moore  v.  Central  E.  Co.,  24  N.  J.  L.  268. 

1  Northern  Central  E.  Co.  v.  Price,  29  Md.  *  Telier  v.  Northern  E.  Co.,  30  N.  J.  L.  188, 

420, 437.  199. 
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yon  V.  The  Central  Railroad  Company  '  and  Telfer  v.  Northern  Railroad  Company.* 
But  if  the  plaintiff's  negligence  is  established,  the  comparative  degrees  of  the  negli- 
gence of  the  parties  is  immaterial,  for  the  reason  that  it  would  he  impossible  to  say 
that  without  such  fault  on  his  part  the   occurrence  would  have  happened.     The 
injury  must  be  attributable  to  the  defendant's  negligence,  and  to  that  alone;  if  occa- 
sioned, in  any  degree,  by  the  plaintiff's  own  negligence,  he  is  without  redress."  ^    Th& 
court  then  proceeded  to  define  negligence,  by  saying  that  it  is  a  relative  term,  depend- 
ing on  the  circumstances  under  which  the  injury  was  received,  and  the  obligation  of 
the  party  injured  to  care  for  his  personal  safety.*    These  cases  conduct  the  mind  to 
a  distinction,  a  failure  to  regard  which  has  constantly  confused  the  minds  of  counsel,, 
judges,  and  juries.     It  is,  that  ihenegligence  or  fault  of  the  plaintiff  or  person  injured 
is  one  thing,  and  the  casual  connection  between  that  negligence  or  fault  and  the 
catastrophe  is  another.     As  already  pointed  out,  nothing  will  preclude  the  plaintiff 
from  recovering,  except  such  conduct  as  puts  him  in  the  wrong.     This  conduct  can- 
not in  any  case  be  less  than  (1)  a  wilful  and  intentional  act  of  wrong,  (2)  a  voluntary 
assumption  of  the  risk  which  results  in  the  Injury,  or  ( Z)  negligence,  — that  is,  a  want 
of  ordinary  or  reasonable  care,  or,  in  other  words,  a  want  of  that  degree  of  caution 
which  he  ought  to  have  exercised  under  the  circumstances.     If  the  plaintiff's  act 
which  brought  about  the  wrong  was  not  wilful,  and  if  the  risk  was  not  voluntarily 
assumed,  as  pointed  out  in  another  section,*  then  there  must  have  been  at  least  neg- 
ligence, juridical  negligence,  to  bar  a  recovery.    But,  as  elsewhere  seen,  this  alone 
will  not  bar  a  recovery.     There  may  have  been  a  wrongful  act,  there  may  have  been 
negligence,  and  yet  this  act  or  this  negligence  may  not  have  been  a  proximate  cause 
of  the  catastrophe,  or  may  have  been  wholly  collateral  to  it,  in  which  case  it  would 
furnish  no  answer  to  an  action  for  damages;  but  if  it  was  a  proximate  cause  of  the 
catastrophe  it  would  bar  an  action  for  damages.     But  hoio  proximate,  how  near 
must  it  have  been  to  the  accident  in  order  to  have  this  effect?    An  answer  to  this  is 
found  in  the  foregoing  oases,  and  in  many  others,  namely:  if  the  negligence  of  the 
plaintiff,  or  person  injured,  contributed  in  any  degree  to  the  accident,  there  can  be  no 
recovery  of  damages.^    We  are,  then,  brought  by  many  cases  to  this  conclusion :  The 
plaintiff  cannot  be  barred  of  his  right  to  recover  damages  unless  the  person  killed 
or  injured  was  guilty  either  of  a  want  of  ordinary  care  or  of  some  higher  grade  of 
fault,  a  voluntary  assumption  of  the  hazard,  or  a  wilful  wrong;  but  if  he  was  guilty 
of  such  fault,  and  it  contributed  in  any  degree  to  the  accident,  there  can  be  no  recov- 
ery of  damages.     On  the  other  hand,  if  he  was  guilty  of  such  fault,  and  it  was  wholly 
collateral  to  the  accident,  it  will  be  no  answer  to  his  action. 

This  was  the  old  rule,  and  though  a  harsh  rule,  for  it  left  the  plaintiff  to  bear  all 
the  damages,  although  he  may  have  been  but  remotely,  and  consequently  but  slightly, 
in  fault,'  yet  it  had  the  merit  of  certainty;  it  could  seldom  be  misapplied  by  the 
court  or  misunderstood  by  the  jury.  But  it  soon  received  at  the  hands  of  the  courts 
a  qualification,  so  called,  namely:  that  although  the  plaintiff  was  guilty  of  a  want  of 
ordinary  care  contributing  to  the  injury,  yet  this  will  not  prevent  him  from  recovering 
damages  of  the  defendant,  if  the  defendant  might  nevertheless  have  avoided  the 
•  injury  by  the  exercise  of  ordinary  care  on  his  part     This  proposition,  as  we  shall 

\  25  N.  J.  L.  556.  44X).    gge  aJso  Drake  v.  Mount,  83  N.  J.  L. 

=  30  N.  J.  L.  188.  166. 

»  Depue,  J.,  in  New  Jersey  Express  Oo.  6  Supra  §  3 

V.  Mchols,  33  N.  J.  L.  434,  439.  c  Supra,  §  1. 

•>  New    Jersey   Express    Co.    v.  Nichols,  ■  This  the  writer  has  endeavored  to  mate 

o&  N.  J.  L.  434  (afflrining  s.  c,  32  N.  J.   L.  clear  in  a  subsequent  section. 
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endeavor  to  show  in  the  next  section,  contradicts  the  rule  It  pretends  to  qualify,  intro- 
duces a  principle  of  manifest  injustice,  and  throws  the  whole  subject  into  confusion. 

2  7.  The  Doctrines  under  this  Head  examined.  —  These  doctrines  remain 
ittle  more  than  metaphysical  abstractions,  tending  to  confuse  courts  and  juries  and 
to  defeat  the  ends  of  justice,  unless  there  can  be  extracted  from  them  a  definite  prac- 
tical rule  or  rules.  "We  are  convinced,  after  a  study  of  the  adjudications  of  both  the 
English  and  American  courts,  that  the  whole  subject  of  contributory  negligence 
remains  in  a  state  of  great  confusion  and  uncertainty.  The  doctrinal  formulas  already 
laid  down  in  the  preceding  sections  are  reiterated  in  many  judicial  opinions  without 
their  import  being  understood  by  the  judges  who  make  use  of  them  ;  and  even  those 
judges  who,  by  study,  seem  to  have  acquired  definite  theoretical  views  of  the  import 
of  these  expressions,  are  unable  to  agree  upon  any  definite  rules  with  respect  to  their 
application.  Nothing  will  better  convince  the  reader  of  this  than  the  diversit}'  of 
opinion  among  the  English  judges  and  law  lords  in  the  case  of  Radley  v.  London 
and  North-Westem  Railway  Company,  published  in  full  at  the  head  of  this  note.' 
These  judges  and  lords  all  appear  to  have  agreed  that  the  doctrine  of  Davies  v. 
Mann ''  —  that  although  A.  was  guilty  of  negligence  contributing  to  produce  the 
injury  complained  of,  yet  this  would  not  prevent  him  from  recovering  damages  for 
the  injury  of  B.,  if  B.  could,  notwithstanding  A.'s  negligence,  have  avoided  inflicting 
the  injury  by  the^exercise  of  ordinary  care  —  was  the  settled  law  of  England;  but 
their  opinions  were  diverse  as  to  the  application  of  the  rule. 

Side  by  side  with  this  rule,  the  English  and  American  courts,  as  already  seen,  have 
placed  the  converse  rule,  viz. :  that  although  the  defendant  may  have  been  guilty  of  a 
want  of  ordinary  care  contributing  to  produce  the  injury  complained  of,  yet  this  will 
not  entitle  the  plaintiff  to  recover  damages  of  the  defendant,  if  the  plaintiff  could 
have  avoided  the  consequences  of  the  defendant's  negligence  by  the  exercise  of  ordi- 
nary care.'  The  first  of  these  rules  is  an  almost  total  repudiation  of  the  doctrine  of 
contributory  negligence;  and  where  the  judges  do  not  firmly  exercise  the  right  of 
directing  verdicts,  it  results,  in  practice,  in  the  jury  ignoring  the  plaintiff's  negligence 
entirely.  It  is  nothing  more  than  a  declaration  that  although  both  parties  have  been 
guilty  of  negligence  contributing  to  the  injury,  the  party  who  suffered  the  damage  is 
to  be  completely  exonerated,  and  the  other  party  is  not  to  be  exonerated  to  any  extent : 
the  former  is  to  recover  of  the  latter,  without  any  abatement  on  account  of  his 
own  share  of  the  fault,  all  the  damages  which  he  has  suffered.  This  is  manifest  injus- 
tice ;  and  yet  it  is  practised  every  day  in  the  courts  of  England  and  in  those  of  nearly 
every  State  in  the  Union. 

The  two  rules,  placed  side  by  side,  as  some  courts  are  in  the  habit  of  placing 
them,*  contradict  each  other  and  make  nonsense.  To  show  this,  let  us  apply  them 
to  the  facts  of  Davies  v.  Mann.'  Davies,  in  fettering  his  ass  and  turning  him  loose 
upon  the  highway,  was  confessedly  guilty  of  a  want  of  ordinary  care,  and  this  want 
of  ordinary  care  contributed  to  the  injury;  for  if  Davies  had  kept  the  animal  in  his 
enclosure,  or  had  turned  it  out  without  fettering  it,  it  would  have  escaped  the  injury 
which  happened  to  it.  But  since  the  servant  of  Mann  could  have  avoided  the  conse- 
quences of  Davies's  negligence — that  is,  could  have  avoided  running  over  the  animal  — 
by  the  exercise  of  ordinary  care,  Mann  was  compelled  to  pay  Davies  the  full  value  of 

1  Ante,  p.  1108.  *  Tuff  v.  Wannan,  5  C.  B.   (N.  s.)  573 : 

-  Ante,  p.  1105.  Northern  Central  B.  Co.  v.  Price,  29   Mel. 

3  Buttei-fleld  v.  Forrester,  ante,  p.  llOi;       420. 

nipra,  §  i.  ■'  Ante,  p.  1106. 
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the  animal,  —  that  is,  Mann  was  compelled  to  pay  Davies  not  only  for  the  consequences 
of  his  own  servant's  negligence,  but  also  for  the  consequences  of  Davies's  negligence. 

Now  let  us  try  the  case  by  the  converse  proposition :  The  servant  of  Mann  was 
guilty  of  negligence  contributing  to  the  injury,  —  that  is,  he  was  guilty  of  negligence 
in  running  over  Davies's  animal  fettered  in  the  highway.  But  Davies  could  have 
avoided  the  consequences  of  the  negligence  of  Mann's  servant  —  that  is,  he  could 
have  avoided  this  injury  to  his  animal  —  by  the  exercise  of  ordinary  care  on  his 
part,  as  by  keeping  the  animal  in  his  enclosure,  where  he  ought  to  have  kept  it, 
or  in  turning  it  out  without  being  fettered,  if  he  chose  to  take  the  risk  of  turning  it 
out  at  all.  Davies,  therefore,  under  this  statement  of  the  rule,  was  not  entitled  to 
recover  damages  of  Mann,  and  the  case  was  wrongly  decided. 

Now,  cases  are  constantly  put  to  juries  either  on  the  first  of  these  propositions, 
which  is  a  rule  of  sheer  injustice,  or  upon  both  propositions  put  together,  which 
contradict  each  other  and  make  no  rule  at  all. 

Let  us  take  again  the  facts  of  Davies  v.  Mann,  and  see  if  a  rule  of  practical  justice 
cannot  be  extracted  from  them  :  Davies  was  guilty  of  negligence  contributing  to  the 
injury  in  turning  his  animal  loose,  fettered,  on  the  highway.  If  the  servant  of  Mann 
was  guilty  of  no  greater  fault  than  driving  rapidly  and  heedlessly  down-hill  without 
observing  that  the  animal  was  fettered,  and  hence  unable  to  get  out  of  the  way,  then 
Davies  ought  not  to  have  recovered  damages  for  the  loss  of  his  animal ;  for  the  negli- 
gence of  both  contributed  to  the  injury,  and  the  negligence  of  Mann's  servant  was  no 
greater  than  that  of  Davies.  There  is  no  possible  rule  of  justice  or  of  sense  which 
obliged  Mann's  servant  to  anticipate  and  foresee  that  Davies  would  be  so  negligent 
as  to  turn  his  animal  out  upon  the  highway  in  such  a  condition.^  But  if  Mann's 
servant  had  discovered  the  helpless  condition  of  Davies's  animal  in  sufficient  time 
that  by  the  exercise  of  ordinary  care  as  a  driver  he  could  have  avoided  running  over 
it,  he  was  bound  to  exercise  such  care ;  and  if  he  did  not  do  it,  his  negligence  was  of 
such  a  quality  as  not  to  be  excused  by  the  preceding  negligence  of  Davies ;  nor  is 
there  any  just  reason  why,  if  such  had  been  the  case,  Davies's  negligence  ought  to 
have  mitigated  the  damages  recovered  by  him. 

Let  us  take  a  stronger  case :  A.  gets  drunk,  staggers  upon  a  railway-track,  falls 
down  and  goes  to  sleep,  in  the  night-time.  This  is  gross  negligence  in  A. ;  and  if  he 
is  run  over  and  killed  by  a  passing  train,  there  is  no  question  that  his  negligence  has 
contributed  to  the  injury.  A  train  approaches,  the  engineer  of  which,  or  other 
employee  charged  with  such  duty,  has  negligently  failed  to  replenish  the  oil  in  the 
lamp  of  the  locomotive,  in  consequence  of  which  the  engine  has  no  head-light,  and 
hence  A.  is  not  seen,  and  is  run  over  and  killed.  Under  these  circumstances,  there  is 
no  sound  or  just  rule  that  will  compel  the  railway  company  to  pay  damages  for  the 
death  of  A.;  and  it  was  so  adjudged  by  the  Supreme  Court  of  lowa.^  But  if  the 
engine  had  had  a  head-light,  and  the  engineer  had  seen  A.  lying  upon  the  track,  in 
time  to  have  stopped  the  train  and  have  avoided  running  over  him,  by  exercising 
such  care  and  skill  as  n  good  engineer  ought  to  have  exercised  under  such  circum- 
stances, then  he  would  have  been  bound  to  do  so ;  and  if  A.  was  run  over  in  conse- 
quence of  his  failing  to  do  so,.-there  is  no  sound  principle  that  would  exonerate  the 
company  from  paying  damages  on  account  of  the  death  of  A. 

It  is  believed  that  these  considerations  fairly  conduct  us  to  the  following  rules :  1 
If  A.  and  B.  have  both  been  guilty  oJ  negligence  contributing  or  tending  proxi- 

1  In/ra,  §  18.  467.    Contra,  Nashville,  etc.,  B.  Co.  v.  Smitli, 

2  O'Keefe  v.  Chicago,  etc.,  E.  Co.,  32  Iowa,      6  Helsk.  174. 
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mately  to  produce  the  injury  complained  of,  A.  cannot  recover  damages  of  B.,  unless, 
after  discovering  the  negligence  of  A.,  B.  could  have  avoided  the  consequences  of  A.'s 
negligence  —  that  is,  could  have  avoided  the  injury  which  took  place  —  by  the  exercise 
of  ordinary  care.'  2.  One  person  is  not  bound  to  anticipate  that  another  person, 
being  suijuris,^  will  negligently  expose  himself  or  his  property  to  injury,  and  is  not 
bound  to  make  provision  against  the  consequences  of  such  negligence.  Therefore,  if 
A.  has  negligently  placed  his  person  or  his  property  in  such  a  situation  that  15.  is 
liable  to  injure  it  in  the  exercise  of  his  lawful  business,  and  B.,  without  discovering 
that  A.  has  done  this,  so  injures  it,  B.  is  not  bound  to  pay  damages  to  A.,  although 
at  the  time  he  committed  the  injury  he  was  not  proceeding  with  ordinary  care. 

g  8.  Prior  Negligence  of  Plaintiff  and  subsequent  Negligence  of  De- 
fendant. —  But  the  practitioner  is  concerned  to  know  the  conclusions  of  the  courts, 
rather  than  the  views  of  writers.  The  writer  is  of  opinion  that  the  weight  of  judicial 
authority  in  England  and  America  justifies  the  following  statements :  — 

1.  The  rule  of  concurring  negligence,  as  formulated  in  the  language  used  in  the  first 
section  of  this  note,  is  generally  applied  where_the  negligent  act  or  omission  of  the 
plaintiff  and  that  of  the  defendant  were  contemporaneous. 

2.  The  qualification  of  this  general  rule,  as  first  announced  in  Daoies  v.  Mann,^  and 
afterwards  formulated  in  the  rule  that  the  plaintiff's  negligence  will  not  bar  a  recov- 
ery of  damages  where  it  is  but  a  remote  cause  of  the  injury,  is  generally  applied  in 
cases  where  the  negligent  act  or  omission  of  the  plaintiff  preceded  that  of  the  defend- 
ant in  point  of  time. 

As  so  applied,  the  rule  is  frequently  stated  thus :  Notwithstanding  the  previous 
negligence  of  the  plaintiff,  if,  at  the  time  when  the  injury  was  committed,  it  might 
have  been  avoided  by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
defendant,  an  action  will  lie  for  damages  resulting  from  it.* 

This  may  be  illustrated  by  a  case  where  A.  goes  upon  the  track  of  the  railroad, 
and  is  there  killed  by  a  passing  train.  The  servants  of  the  company  find  the  body  of 
A.  upon  the  pilot  of  the  engine,  in  a  helpless  and  apparently  lifeless  condition.  They 
remove  it  from  this,  and  lock  it  up  in  a  warehouse  at  night.  On  opening  tlie  ware- 
house in  the  morning,  it  is  found  that  A.  has  come  to  life,  has  crawled  some  distance 
from  where  he  was  left,  and  has  finally  died  from  the  hemorrhage  of  an  artery  which 

1  Perhaps  a  better  expression  of  this  rule  s  gee  opinion  ol  Lord  Penzance  in  Rad- 

is,  that  although  the  plaintiff  has  negligently  ley  v.  London,  etc.,  R.  Co.,  1  App.  Cas.  764, 

exposed  himself  or  his  property  to  an  in-  ante,  p.  1108. 

jury,  yet  if  the  defendant,  after  discovering  *  Davies  v.  Mann,  ante,  p.  1105;  Radleyr-. 
the  exposed  Bituation,  in&icta  the  injury  upon  London,  etc.,  R.  Co.,  ante,  p.  1108;  Haley  r. 
him  through  a  failure  to  exercise  ordinary  Earle,  30  N.  Y.  208;  Trow  v.  Vermont,  etc., 
care,  the  plaintiff  may  recover  damages.  R.  Co.,  24  Vt.  487;  Cummins  v.  Presley, 
See  Barker  u.  Savage,  45  N.  T.  191,  194;  4  Harr.  315;  Austin  v.  New  Jersey  Steam- 
Brown  V.  Lynn,  31  Pa.  St.  510;  Northern,  boat  Co.,  43  N.  Y.  75;  Tuff  v.  Warman, 
etc.,  R.  Co.  M.  Piice,  29  Md.  420;  Locke  v.  2  C.  B.  (N.  s.)  739;  Sullivan  -v.  Louisville 
First  Division,  etc.,  R.  Co.,  15  Minn.  350;  Bridge  Co.,  9  Bush,  81,  90;  Locke  v.  First 
Nelson  v.  Atlantic,  etc.,  R.  Co.,  68  Mo.  593;  Division,  etc.,  R.  Co.,  15  Minn.  350;  Noi-thern 
O'Keefe  v.  Chicago,  etc.,  R.  Co.,  32  Iowa,  Centi-al  R.  Co.  v.  Price,  29  Md.  420;  Ken- 
467:  MoiTis  v.  Chicago,  etc.,  R.  Co.,  45  Iowa,  yon  v.  New  York,  etc.,  R.  Co.,  5  Hun,  480; 
29.  Compare  Lannen  f.  Albany  Gas-Light  Baltimore,  etc.,  R.  Co.  ■!).  Trainer,  33  lid.  542: 
Co.,  44  N.  Y.  459  (affirming  46  Barb.  264).  Meyers  v.  Chicago,  etc.,  R.  Co.,  59  Mo.  223. 

-  Negligence   on  the  part  of   those   who  See  Paducah,  etc.,  R.  Co.  u.  Hoehl,  12  Bush, 

are  not  sv,i  juris  is  separately  considered.  41. 
Infra,  §§  30-40. 
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had  been  severed  by  the  collision.  Here  the  widow  of  A.  may  recover  damages. 
Assuming  that  A.  was  negligent  in  straying  upon  the  track,  and  in  not  getting  out  of 
the  way  of  a  passing  train,  and  that  the  servants  in  charge  of  the  train  were  not  neg- 
ligent in  running  over  him,  their  subsequent  negligence  in  suffering  him  to  bleed  to 
death,  and  not  his  negligence  in  getting  run  over,  was  the  proximate  cause  of  his 
death.' 

This  principle  is  appealed  to  by  those  courts  which  hold  that  although  a  farmer 
negligently  suffers  his  cattle  to  run  at  large  near  an  unfenced  railway-track,  and  they 
stray  upon  the  track  and  are  run  over  by  a  passing  train,  their  owner  may  recover  dam- 
ages if  the  servants  of  the  company  in  charge  of  the  train  could  have  avoided  running 
over  them,  by  the  exercise  of  ordinary  care.  The  farmer  being  negligent  in  suffering 
his  cattle  to  run  at  large,  and  the  engine-driver  being  negligent  in  not  stopping  his  train 
or  using  other  precautions  instead  of  running  over  them,  the  plaintiff  succeeds  in  his 
suit  on  the  ground  that  the  negligence  of  the  defendant  was  a  proximate  cause  of  the 
injury,  and  his  negligence  but  a  remote  cause.'  Other  courts  hold  that  the  owner  of  the 
cattle  cannot,  in  consequence  of  his  own  contributory  negligence,  recover.'  In  still  other 
jurisdictions,  it  is  held  that  it  is  not  negligence,  as  matter  of  law,  for  the  owner  of  cattle 
to  suffer  them  to  run  at  large  near  the  track  of  an  unfenced  railway.*  A.  negligently 
suffers  his  jack  to  escape  from  his  enclosure.  The  jack  strays  upon  the  land  of  B.  B.'s 
servants  tie  him  to  a  tree,  in  such  a  manner  that  he  dies  during  the  night.  B.  must  pay 
damages  to  A.,  for  A.'s  negligence  in  suffering  the  animal  to  escape  was  but  a  remote 
cause  of  his  loss,  while  the  negligence  or  malice  of  B.'s  servants  was  the  proximate 
cause.*  A  farmer's  grain  is  consumed  by  sparks  from  a  locomotive ;  the  proximate 
cause  of  the  injury  is  the  negligence  of  the  railway  company  in  leaving  combustible 
matter  on  their  track,  and  not  the  negligence  of  the  farmer  in  leaving  grass  and  stubble 
standing  in  his  field.'  A.  throws  a  log  of  wood  overboard  in  a  harbor,  and  it  sinks  to 
the  bottom.  Afterwards  B.,  unlawfully  and  without  his  consent,  removes  A.'s  vessel 
from  the  dock  at  which  it  is  lying,  and  leaves  it  lying  in  the  stream  above  the  log. 
At  low  tide,  A.'s  vessel  settles  on  the  log  and  is  injured.  B.  must  pay  damages  to  A., 
for  the  act  of  B.,  and  not  the  act  of  A.,  was  the  proximate  cause  of  the  Injury.'  It 
follows  that,  although  A.  has  inflicted  an  injury  upon  B.,  yet  he  is  not  obliged  to  pay 
damages  to  B.  for  any  aggravation  of  the  injury,  which  might  have  been  prevented 
by  the  subsequent  exercise  of  ordinary  or  reasonable  care  on  the  part  of  B.'  Thus, 
A.'s  ferry-boat  strands  against  B.'s  bridge.  B.,  in  removing  it,  injures  it,  and  leaves 
it  a  wreck.  A.  cannot  elect  to  abandon  the  boat  and  recover  the  full  value  of  the  boat 
of  B.,  but  A.  can  recover  of  B.  the  value  of  the  boat,  less  the  value  of  the  wreck.'    So, 

1  Northern  Central  E.  Co.  v.  Price,  29  Md.  E.  Co.,  1  Hilt.  425.  This  question  is,  however, 
■420.  decided  both  ways,  according  to  the  policy 

2  Kerwhacker  v.  Cleveland,  etc.,  E.  Co.,  ol  different  Jurisdictions.  Ante,  p.  497  et 
ante,  p.  472;  note,  ante,  p.  497;  Richmond  v.  aeq. 

Sacramento  Valley  R.  Co.,  18  Cal.  351 ;  Locke  *  McCoy  v.  California,  etc.,  E.  Co.,  40  Cal. 

V.  First  Division,  etc.,  E.  Co.,  15  Minn.  350;  532. 

Cleveland,  etc.,  E.  Co.  v.  EUiott,  4  Ohio  St.  6  Byram  v.  McGuire,  3  Bead,  530. 

475 ;  Trow  v.  Vermont,  etc.,  R.  Co.,  24  Vt.  494 ;  «  Flynn  v.  San  Francisco,  etc.,  E.  Co.,  40 

Isbell  V.  New  York,  etc.,  E.  Co.,  27  Conn.  393,  Cal.  14 ;  ante,  p.  169. 

*"'•  '  Satterly  v.  HaUock,  5  Hun,  178.    In  the 

3  Munger  v.  Tonawanda,  etc.,  E.  Co.,  4  N.  report  in  5  Hun,  only  an  abstract  ot  the  case 
Y.  349;  Terry  v.  New  York,  etc.,  R.  Co.,  22  is  given,  not  fuUer  than  that  given  above. 
Barb.  574;  Horricks  v.  Phila.,  etc.,  R.  Co.,  1  »  Ante,  p.  1091. 

PhUa.  28;Halloranv.NewYork,eto.,E.  Co.,  ^  Mark  v.  Hudson  Eiver  Bridge  Co.,  66 

2  E.  D.  Smith,  257 ;  Mentges  v.  New  York,  etc..       How.  Pr.  108. 
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"where  cattle  are  injured  by  a  railway  company,  if  it  appears  that  the  animals  were  fit  for 
beef,  and  were  not  so  injured  as  to  be  of  no  value  for  food,  it  has  been  held  to  be  the 
-duty  of  the  owner  to  dispose  of  them  to  the  best  advantage ;  he  cannot  abandon  them 
■wantonly,  and  then  claim  their  full  value.  The  criterion  of  damages  in  such  a  case  is 
the  difference  between  the  value  of  the  cattle  as  injured  and  their  value  before  the 
injury.'  A.  negligently  empties  water  upon  B.'s  premises  and  into  B.'s  cellar.  B.  is 
bound  to  USB  reasonable  care  to  prevent  injury  from  the  water ;  and  for  any  loss  which 
he  might  have  prevented  by  the  exercise  of  reasonable  care,  he  cannot  recover  dam- 
ages.2  A  municipal  corporation,  by  the  negligent  manner  in  which  it  grades  its 
-streets,  turns  surface-water  upon  the  land  of  A.  If  A.  could  have  prevented  this 
injury  "  at  a  moderate  expense,  and  by  ordinary  efforts,"  he  cannot  recover  damages 
■of  the  said  city.'  It  is  erroneous,  in  such  a  case,  to  tell  the  jury  that  the  plaintiff  can 
recover  "  unless  a  slight  expense  and  slight  effort  would  have  prevented  the  injury." ' 
A  railroad  company  fails  to  put  in  cattle-guards  at  a  point  where  the  road  enters 
the  enclosed  land  of  A.,  although  required  to  do  so  by  a  statute.  In  consequence  of 
this,  cattle  get  into  the  field  of  A.  and  destroy  his  crops.  If  A.  could  have  kept  the 
cattle  out  by  ordinary  efforts  and  at  a  moderate  expense,  it  was  his  duty  to  do  so ;  but 
he  was  not  required  to  incur  large  expense  or  make  constant  efforts  in  order  to  do  so.* 
A  fence  of  A.  is  burned  down  by  fire  communicated  from  a  locomotive  of  a  rail- 
Toad  company.  In  consequence  of  this,  A.'s  horse  strays  upon  the  track  and  is 
killed.  A.  cannot  recover  damages  of  the  company,  for  it  was  his  duty  to  repair  his 
fence.  The  company  were  bound  to  pay  him  the  value  of  the  fence,  but  owed  him 
no  duty  to  repair  it.  Nor  could  he  idly  suffer  the  fence  to  go  unrepaired,  and  charge 
the  company  consequential  damages  resulting  from  it.*  A.  takes  down  a  division- 
fence  between  his  field  and  that  of  B.  Afterwards  B.  sows  a  crop  of  wheat  in  his 
■field,  and  cattle  get  in  and  injure  it.  A.  is  not  liable  to  B.  for  this  damage,  on  the 
principle  that  "where  one  has  been  guilty  of  some  unlawful  act  or  neglect  which 
may  cause  injury  to  others,  all  others  are  still  bound  to  use  ordinary  care  and  pru- 
-dence  to  avoid  the  injury,  and  if  they  do  not,  they  cannot  recover."'  A.  is  guilty 
of  negligence  which  results  in  a  physical  injury  to  B.  A.  must  answer  to  B.  for  all 
the  damages  which  naturally  flow  from  this  injury,  not  for  those  damages  which 
result  from  a  subsequent  negligence  of  B.,  —  such  as  an  aggravation  of  the  wound  by 
reason  of  the  fact  that  B.  was  imprudent,  and  failed  to  follow  the  advice  of  his  phy- 
sician.' 

On  somewhat  similar  grounds,  although  A.  may  have  erected  his  building  on  wet 
and  spongy  soil,  and  allowed  water  to  stand  in  his  cellar,  this  will  not  justify  the  act 
of  B.,  his  adjoining  neighbor,  in  so  constructing  his  house  that  the  roof  casts  water 
upon  the  wall  of  A.,  injuring  its  foundation.  It  is  not  negligence,  — so  reasons  the 
court,  —  in  any  proper  sense  of  the  term,  for  &  person  to  erect  a  building  on  founda- 

1  Illinois,  etc.,  E.  Co.  c.  Finnigan,  21  HI.  care;  but  ordinary  care  and  reasonable  care 
646;  Toledo,  etc.,  K.  Co.  u.  Parker,  49  111.  are  generally  understood  to  be  equivalent 
385.  terms,  and  are  constantly  used  in  apposition 

2  Chase  v.  New  York,  etc.,  E.  Co.,  24  Barb.  with  each  other. 

273;  Douglas  v.  Stephens,  18  Mo.  362;  Simp-  =  Simpson  v.  Keokuk,  34  Iowa,  568. 

son  V.  Keokuk,  34  Iowa,  668     See  also  Loker  *  Jhid. 

V.  Damon,  17  Pick.  284;  Davis  v.  Tish,  1  G.  «  Smith  v.  Chicago,  etc.,  E.  Co.,  38  Iowa, 

Oreene  (Iowa),  406.    In  this  case  it  was  held  518. 

error  to  tell  the  jury  that  B.  was  bound  »  Terry  v.  New  York,  etc.,  E.  Co.,  22  Barb. 

to  use  only  ordinary  care  and  diligence  to  574. 

prevent  injury  from  the  water.    It  was  ruled  '  Hassa  v.  Junger,  15  Wis.  598;  ante,  §  6. 

that  the  jury  should   have  been  instructed  8  ^nte,  p.  1091.    See  Lawrence  v.  Housa- 

that  the  plainti  ff  was  bound  to  use  reasmahli:  tonic  R.  Co, ,  29  Conn .  390. 
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tions  not  calculated  for  great  endurance.  If  the  building  is  on  his  own  land,  he  has- 
a  perfect  right  to  erect  it  so  that  it  shall  stand  for  a  single  year  only,  if  it  shall  please 
him  to  do  so.  His  doing  so  can  give  no  other  person,  not  endangered  by  his  building, 
a  right  to  invade  his  premises,  and  to  destroy,  or  assist  in  the  destruction  of,  the- 
building  in  a  less  time.  Nor  can  any  one  question  his  right  to  let  water  stand  in  his- 
cellar,  unless  it  creates  a  public  nuisance,  or  a  private  nuisance  to  his  neighbor.  The 
injury  thereby  caused  is  his  own  concern,  and  his  neighbor  has  no  more  right  to  add 
to  it  by  a  wrongful  act  of  his  own  than  he  would  have  to  commit  a  like  injury  upon 
the  premises  of  one  who  took  better  care  of  his  building.  Any  other  doctrine  would 
detract  greatly  from  the  rights  of  private  ownership,  and  place  owners  of  property, 
in  many  oases,  at  the  mercy  of  adjacent  proprietors.  The  poor  man  whose  roof  was- 
found  going  to  decay  might  have  it  destroyed  without  remedy  by  the  heedlessness  of 
his  neighbor;  and  the  man  who  had  built  of  wood  might  be  set  at  defiance  by  one- 
who  had  carelessly  destroyed  his  building  because  he  was  negligent  in  not  building, 
of  brick  or  stone.  It  is  impossible  to  predict  where  such  a  doctrine  would  lead ;  but 
it  certainly  would  end  in  destroying  the  sanctity  of  private  property.'  Of  course,  the 
court  does  not  mean  to  say  that  the  plaintiff  could  cast  upon  the  defendant  a  liability 
for  any  damages  which  flowed  proximately  from  the  manner  in  which  he  had  chosen  to- 
build  his  house,  or  from  his  act  in  allowing  water  to  stand  in  his  cellar.  The  doctrine 
which  governs  such  cases  is  analogous  to  that  declared  by  the  Supreme  Court  of 
Pennsylvania,  that  a  town  must  keep  its  highway  in  repair  for  "skittish"  horses  as 
well  as  for  those  which  are  docile ; '  and  the  case  in  Wisconsin,  that  the  town  must 
keep  its  highway  in  repair  for  the  use  of  the  infirm  as  well  as  for  those  who  are  well.* 
In  the  chapter  on  Support  of  Land,  the  application  of  the  rules  of  contributory  negli- 
gence to  an  analogous  subject  is  given.* 

2  9.  What  if  the  Defendant's  Wrong  was  wilful.  —  Some  courts  have  held, 
that  if  the  negligence  of  the  plaintiff  contributes  proximately  to  the  injury,  the- 
defendant  cannot  be  held  liable  unless  his  negligence  was  the  result  of  a  wanton  or 
wilful  act.=  This  principle  has  been  applied  to  actions  for  injuries  sustained  by 
persons  while  unlawfully  on  the  track  of  the  railroad  company.  In  such  cases  it  has 
been  said  that  the  law  insists  upon  a  clear  track.  If,  therefore,  a  man  plants  him- 
self on  the  rail,  he  must  not  expect  the  law  to  do  more  for  him  than  to  punish  wanton^ 
injury.  If  he  be  injured  from  the  ordinary  prosecution  of  the  company's  legalized 
business,  he  is  to  blame  his  own  rashness  and  folly.^  But,  as  already  seen,'  this  is  not 
the  .generally  received  doctrine.  After  discovering  such  a  trespasser  on  its  track,  the 
servants  of  the  railroad  compa!ny  must  exert  such  care  as  the  circumstances  reason- 
ably admit  of  to  avoid  running  him  down.  On  the  other  hand,  if  the  defendant's- 
conduct  was  wilful,  the  negligence  of  the  plaintiff  will  be  no  defence.  Thus,  con- 
tributory negligence  is  no  defence  to  an  action  for  assault  and  battery.^ 

1  Underwood   v.  Waldron,  33  Mich.  232.  «  Railroad  Co.  v.  Korton,  22  Pa.  St.  465,. 

Opinion  by  Cooley,  C.  J.  per  Woodward,  J. 

^  Ante,  11.  780 ;  infra,  §  5i.  '  Ante,  p.  419  et  seq. 

=  Ante,  p.  1099.  *  Ante,  p.  279.  8  Kuter  v.  Foy,  46  Iowa,  132.    Adams,  J., 

6  Mauraus  v.  Champion,  40  Cal.  121;  Oar-  said:  "There  can  be  no  contributory  negli- 
roU  V.  Minnesota  Valley  E.  Co.,  13  Minn.  30;  gence  except  where  the  defendant  has  been 
Griggs  V.  Fleckenstein,  14  Minn.  81;  New  guilty  of  negligence  to  which  the  plain- 
Jersey  Express  Co.  v.  Nichols,  33  N.  J.  L.  tiff's  .negligence  could  contribute.  An  as- 
434,  439  (affirming  j,.  c,  32  N.  J.  L.  166);  sault  and  battery  is  not  negligence.  Tho- 
Brownell  v.  Flagler,  5  Hill,  282;  Wynn  v.  former  is  intentional;  the  latter  is  uninteu- 
Allard,  5  Watts  &  S.  mi ;  Vandegrift  v.  Redi-  tional." 
ker,  22  N.  J.  L.  18o,  189. 
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g  10.  'Whether  the  Plaintiff's  Negligence  must  have  "  directly "  con- 
tributed to  the  Injury.  — In  a  celebrated  judgment  of  the  Court  of  Exchequer 
Chamber,  it  was  held  —  other  parts  of  the  charge  being  unexceptionable  —  that  it 
did  not  constitute  a  misdirection  to  tell  the  jury  that  it  was  for  them  to  say  whether 
the  negligence  of  the  plaintiff  "directly  "  contributed  to  the  misfortune.  It  was  con- 
tended for  the  defendant,  that  whether  the  plaintiff  contributed  directly  or  indirectly  to 
the  injury  made  no  difference,  if  he  contributed  at  all.  But  the  court  thought,  having 
reference  to  the  evidence,  and  taking  the  whole  summing-up  together,  that  it  was  not 
likely  to  have  misled  the  jury.^  In  a  case  in  New  York,  where  the  plaintiff's  intes- 
tate had  been  run  over  and  killed  by  the  defendant's  horse-cars,  under  circumstances 
of  clear  negligence  on  his  part  exactly  concurring  in  point  of  time  with  the  negli- 
gence of  the  defendant's  servant,  if  any  existed,  it  was  held  a  misdirection  to  tell  the 
jury  that,  in  order  to  exempt  the  defendant,  the  negligence  of  the  plaintiff  must  have 
contributed  "  directly  "  to  the  injury.  Some  of  the  judges,  however,  placed  the  judg- 
ment on  other  grounds.'  In  a  later  case,  where  the  action  was  for  damages  growing 
out  of  the  fact  that  the  plaintiff's  intestate  had  been  run  over  and  killed  by  a  steam 
railway-train,  it  was  held  (quoting  Tuff  v.  Wai-man,  supra)  that  the  use  of  the  word 
"  directly  "  was  not  misleading.' 

2  11.  Collateral  Violations  of  Law. — The  fact  that  the  plaintiff  is  engagect 
in  violating  the  law  does  not  prevent  him  from  recovering  damages  of  the  defendant 
for  an  injury  which  the  defendant  could  have  avoided  by  the  exercise  of  ordinary 
care,  unless  the  unlawful  act  contributed  proximately  to  produce  the  injury.*  But 
the  plaintiff  cannot  recover  where  he  derives  his  title  to  maintain  his  action  from 
his  own  breach  of  the  law.*  This  rule  has  already  been  illustrated  by  a  class  of 
decisions  to  the  effect  that  if  the  vehicle  of  A.  comes  into  collision  with  that  of  B.  in 
the  highway,  the  fact  that  A.  is  at  the  time  driving  on  the  wrong  side  of  the  road 
will  not,  as  matter  of  law,  prevent  him  from  recovering  damages  of  B.,  but  will  be  a 
circumstance  to  go  to  the  jury  on  that  question.^  On  the  same  principle,  one  who 
places  his  wagon  transversely  across  the  street  in  order  to  load  it,  instead  of  lengthwise 
as  required  by  an  ordinance  of  the  city,  is  not,  by  reason  of  thus  violating  the  ordi- 
nance, restrained  from  recovering  damages  from  one  who  drives  into  him  negligently."^ 

The  courts,  however,  have  not  been  uniform  in  applying  this  rule.  It  has  been 
held  not  to  apply  in  case  of  a  violation  of  a  by-law  of  a  corporation,  such  as  a  bridge 
company,  of  which  the  person  injured  had  neither  actual  nor  constructive  notice.* 
Some  of  the  New  England  courts,  as  we  have  already  seen,  have  denied  its  application 
in  case  of  suits  for  injuries  received  while  travelling  on  Sunday.'  The  Supreme 
Court  of  Georgia,  while  denying  the  doctrine  of  these  oases,  has  ruled  that  an 
employee  of  a  railway  company,  injured  while  the  train  on  which  he  was  serving 
was  engaged  in  transporting  troops  and  munitions  of  war  for  the  Confederate  States, 

1  Tuffi;.Warman,5C.  B.  (N.  s.)  573  (affirm-  s  Gregg  v.  Wyman,  4  Cush.  322;  Way  v. 
ing  8.  c,  2  C.  B.  (N.  s.)  710).                                    Foster,  1  Allen,  408;  Woodman  v.  Hubbard, 

2  Button  V.  Railroad  Co.,  18  N.  T.  248.  25  N.  H.  67;  Phalen  v.  Clark,  19  Conn.  421; 
8  Johnson  v.  Railroad  Co.,  20  N.  T.  65.  Simpson  v.  Bloss,  7  Taun.  246 ;  Bos  worth  v. 
■1  Spofford  V.  Harlow,  3  Allen,  176 ;  Hall  v.        Swansey,  10  Mete.  363. 

Ripley,  119  Mass.  135;  Welch  v.  Wesson,  6  »  Spofford  c.  Harlow,  3  Allen,  176 ;  ante,  p. 

Gray,  305,  ante,  p.  1077 ;  Simmonson  v.  Stellen-  383. 

merf,  Edm.  Sel.  Cas.  194;  Aston  v.  Heaven,  '  Steele  o.  Burkhardt,  104  Mass.  59. 

2Esp.  533;  Steele  i;.  Burkhardt,  104  Mass.  59.  «  Worcester  v.  Essex  Merrimack  Bridge 

Compare  Churchill  v.  Rosebeck,  15  Conn.  Corp.,  7  Gray,  457. 

359 ;  note,  ante,  p.  1093 ;  infra,  §  49.  '  Ante,  p.  1093. 
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could  not  recover  damages  against  the  company  if  he  was  voluntarily  so  engaged 
"for  the  purpose  of  making  war  on  the  government  of  the  United  States."  The 
court  held  that  it  was  a  case  for  the  application  of  the  maxim,  "  In  pari  delicto,  potior 
est  conditio  defendentis  et  possidentis."  '  We  do  not  see  the  soundness  of  this  conclu- 
sion. A  railway  employee  is  engaged  in  the  primary  work  of  earning  his  bread.  He 
ought  not  to  be  chargeable  with  fault  hecause  the  master  whom  he  serves  engages  in 
the  furtherance  of  an  unlawful  business,  any  more  than  a  printer  who  sets  type  on  this 
book  ought  to  be  held  responsible  for  a  libel  which  it  may  contain. 

^  12.  Plaintiff  a  Trespasser.  — The  fact  that  A.  trespasses  upon  the  land  of  B. 
does  not  place  A.  so  far  outside  the  pale  of  the  law  that  B.  may,  with  impunity,  inflict 
a  wanton  injury  upon  him.  "It  is  true  that,  as  a  general  rule,  a  trespasser  who  is 
injured  by  a  pit  or  dangerous  place  in  the  land  of  another,  excavated  or  permitted 
for  a  lawful  purpose,  cannot  recover  damages  therefor,  because  the  owner  of  the  land 
owes  no  duty  to  him,  and  therefore  is  not  negligent  as  to  him ;  but  it  is  clear  that  the 
owner  of  land  cannot  wantonly  injure  a  trespasser.  If  he  does,  he  is  liable  civilly  as 
well  as  criminally."^  Thus,  A.  keeps  a  vicious  stag  in  his  pasture.  B.,  trespassing 
there,  is  attacked  by  the  stag,  and  is  injured.  The  mere  fact  that  B.  was  a  trespasser 
will  not  prevent  him  from  recovering  damages ;  but  he  may  fail,  on  the  ground  of 
contributory  negligence,  if,  under  all  the  circumstances,  his  going  into  the  pasture 
was  a  want  of  ordinary  or  reasonable  care.' 

J  13.  Mitigation  and  Apportionment  of  Damages.  —  The  general  rule  is, 
that  contributory  negligence  is  never  looked  to  in  mitigation  of  damages,  but  where- 
ever  it  is  shown  to  exist  it  is  a  complete  defence  to  the  action.*  To  this  there  is 
obviously  this  exception :  if  the  injury  produced  by  the  plaintiff's  negligence  is 
capable  of  a  distinct  separation  and  apportionment  from  that  produced  by  the  defend- 
ant's negligence,  it  should  be  excluded  by  the  jury  in  estimating  the  damages,  and 
they  may  assess  against  the  defendant  those  damages  which  flowed  separately  from 
his  act.*  The  rule,  stated  in  another  way,  is,  that  the  person  Injured  is  not  entitled 
to  recover  for  any  enhancement  of  damages  produced  by  his  own  want  of  care.  To 
illustrate:  A.  has  been  injured  by  B.  B.  must  pay  to  A.  those  damages  which  proxi- 
mately and  naturally  flow  from  the  injury  done  by  him,  but  not  those  damages  which 
flowed  from  the  subsequent  negligence  or  fault  of  A.,  —  as,  in  disobeying  the  advice  of 
his  physician,  or  the  like.*  When,  by  the  negligence  of  the  defendant,  noxious  gases 
were  generated  in  his  business  and  allowed  to  escape  upon  the  adjoining  premises 
of  the  plaintiff,  rendering  them  unwholesome,  it  was  held  to  be  no  defence  that  the 
plaintiff,  by  the  negligent  management  of  his  own  business,  produced  other  noxious 
odors  on  his  premises,  which  contributed  to  render  them  unwholesome  —  it  not  appear- 
ing that  the  odors  from  the  defendant's  premises  acquired  their  noxious  character  from 
the  combination,  or  that  they  were  not  independent  in  their  operation.'  So,  it  has 
been  held  in  the  Court  of  Exchequer,  but  not  on  very  clear  grounds,  that  a  person 
who  is  guilty  of  negligence  whereby  injury  happens  to  another  cannot  set  up  as  a 
defence  that  a  part  of  the  mischief  would  not  have  arisen  if  the  person  injured  had 
not  himself  been  guilty  of  some  negligence.^ 

>  Wallace  v.  Cannon,  38  Ga.  199.  6  Thomas  ti.  Kenyon,  1  Daly,  132. 

»  Brown  v.  Lynn,  31  Pa.  St.  510.  n  Ante.  p.  1091. 

8  Marble  v.  Ross,  134  Mass.  44;  s.  c,  5  Ee-  '  Brown  v.  Illius,  27  Conn.  84,  91. 

porter,  598;  ante,  p.  303.  s  Greenland  v.  Chaplin,  5  Exch.  243. 
*  Supra,  §  1. 
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An  obvious  misapplication  of  this  principle  is  found  in  Wright  v.  Illinois,  etc..  Tele- 
graph Company,  i  where  the  plaintiff,  proceeding  down  a  street  of  Council  Bluffs  with  a 
drove  of  horses  and  mules,  some  of  them  became  entangled  in  the  defendant's  tele- 
gi'aph-wire,  which  had  fallen  down,  causing  him  damages.  The  court  below  charged 
the  well-settled  law  in  regard  to  contributory  negligence :  "If  you  should  find  from  the 
testimony  that  the  plaintiff,  by  the  exercise  of  ordinary  diligence  and  care,  could  not 
have  prevented  the  injury,  he  would  not  be  prevented  from  recovering  in  this  action, 
notwithstanding  he  may  have  been  guilty  of  negligence."  The  Supreme  Court,  while 
holding  this  instruction  correct,  held  that  it  ought  to  have  been  qualified  by  adding, 
that,  "  although  not  prevented  from  recovering,  he  would  not  be  entitled  to  recover  for 
any  enhancement  of  his  damages  by  reason  of  his  own  want  of  care."  "  To  illus- 
trate by  this  case,"  continued  the  court,  "suppose  it  was  cai-eless  and  negligent  for  the 
plaintiff  to  take  so  many  horses  and  mules  with  only  one  assistant  (as  the  proof  tends 
to  show),  when  he  should  have  had  three,  and  that  the  eight  horses  led  by  one  man 
would  have  run  against  and  become  entangled  in  the  wire  if  led  by  two  men,  yet  if, 
by  reason  of  having  but  the  one  man  to  manage  them  after  they  became  thus  en- 
tangled, the  horses  suffered  more  injury  and  damage  than  they  would  if  there  had 
been  two  men  to  eight  horses,  the  plaintiff  ought  not  to  recover  for  such  excess  of 
damage."  The  answer  to  this  misapplication  of  doctrine  is  found  in  the  first  section 
of  this  note :  "  The  law  has  no  scales  to  determine,  in  such  cases,  whose  wrong-doing 
weighed  most  in  the  compound  that  occasioned  the  mischief." 

In  Tennessee,  as  elsewhere  seen,  a  case  is  found  where  it  was  held  that  the  contrib- 
utory negligence  of  the  plaintiff  might  be  looked  to  by  the  jury  in  mitigation  of  dam- 
ages; but  that  decision  is  supposed  to  have  been  influenced  by  the  view  the  court 
took  of  a  statute  enjoining  certain  precautions  on  railroad  companies,  which  precau- 
tions the  particular  company  was  not  observing  at  the  time  of  the  inflicting  of  the 
injury.^ 

The  Supreme  Court  of  Georgia,  which,  as  elsewhere  stated,  has  adopted  the  doc- 
trine of  "  comparative  negligence,"  allows  the  jury  to  balance  the  fault  of  the  parties 
to  the  accident,  and  to  consider  the  plaintiff's  share  of  the  fault  in  mitigation  of  the 
damages.  If,  in  a  given  case,  the  jury  should  come  to  the  conclusion  that  both  par- 
ties were  in  fault,  but  the  defendant  slightly  more  so,  so  as  to  give  the  plaintiff  a 
cause  of  action,  but  small  damages  would  be  awarded.^  In  the  official  syllabus  to  a 
later  ease  decided  by  the  same  court,*  the  rule  is  thus  laid  down:  "If  it  appears  that 
both  parties  were  guilty  of  negligence,  and  that  the  person  injured  could  not,  by 
ordinary  care  and  diligence,  have  avoided  the  consequences  to  himself  of  the  negli- 
gence of  the  [railway]  company  or  its  agents,  he  may  recover ;  but  the  jury  shall  lessen 
the  damages  in  proportion  to  the  negligence  and  want  of  ordinary  care  of  the  injured 
person."  *  This  is  the  rule  reached  by  the  Supreme  Court  of  Georgia,  under  the  stat- 
utes of  that  State,  where  the  suit  is  by  an  employee  of  a  railway  company  for  an 
injury  received  by  the  negligence  of  another  employee.^ 


>  20  Iowa,  195,  213.  *  In  Georgia,  as  in  Ohio  and  Kansas,  the 

2  Infra,  §  23.  head-notes  of  the  oases  in  the  official  reports 

3  Flanders  v.  Meath,  27  Ga.  358,  362.    See  are  prepared  by  the  judges. 

Maoon,  etc.,  E.  Co.  v.  Winn,  26  Ga.  250,  where  ^  Atlanta,  etc.,  E.  Co.  v.  Ayers,  63  Ga.  12. 

Benning,  J.  (dissenting),  argued,  with  much  «  Campbell  v.  Atlanta,  etc.,  E.  Co.,  53  Ga. 

force,   that  the   damages   awarded   should  488.    Con*m,  Thompson  ».  Central  E.  Co.,  64 

suffer  reduction  in  proportion  to  the  fault  o£  Ga.  509,  512,  513. 
the  person  injured. 
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J  14.  Rule  of  "Comparative  Negligence"  generally  denied. — The  rules 
already  given  involve  a  denial  of  the  doctrine  of  "  comparative  negligence"  which 
obtains  in  two  or  three  States.'  On  the  contrary,  they  necessarily  lead  to  the  conclu- 
sion that  although  the  negligence  of  the  defendant  was  gross,  yet  if  the  plaintiff  was 
guilty  of  a  want  of  ordinary  care,  contributing  to  the  injury,  he  cannot  recover  dam- 
ages of  the  defendant;  for  the  term  "gross  negligence  "  does  not  import  malice  or 
wantonness.'  "  The  right  to  recover  damages  for  this  class  of  injuries  to  the  person," 
said  Gould,  J.,  "whether  asserted  by  the  party  injured,  or  by  his  representatives 
under  the  statute,  depends  upon  two  concurring  facts :  First,  The  party  claimed  to 
have  done  the  injury  must  be  chargeable  with  some  degree  of  negligence,  if  a  natural 
person,  —  if  a  corporation,  with  some  degree  of  negligence  on  the  part  of  its  agents  or 
servants ;  Second,  The  party  injured  must  have  been  entirely  free  from  any  degree  of 
negligence  which  contributed  to  the  injury, — i.e.,  of  any  negligence  without  which  the 
injury  would  not  have  happened.  These  essential  elements  of  such  a  cause  of  actiou 
are  as  absolutely  distinct  from  and  independent  of  each  other  as  are  the  two  oppos- 
ing parties ;  and  each  and  both  must  be,  by  itself,  in  the  case,  upon  the  evidence,  or 
there  can  be  no  recovery.  The  question  presented  to  the  court  or  the  jury  is  never 
one  of  comparative  negligence,  as  between  the  parties ;  nor  does  very  great  negligence 
on  the  part  of  a  defendant  so  operate  to  strike  a  balance  as  to  give  a  judgment  to  a 
plaintiff  whose  own  negligence  contributed  in  any  degree  to  the  injury.  It  is  true 
that  some  of  the  reported  cases  of  this  kind  of  action  use  in  a  very  uncertain  manner 
the  terms  'gross  negligence,'  'ordinary  negligence,'  'ordinary'  or  'common  pru- 
dence,' and  similar  terms.  But,  however  applicable  such  terms  may  be  to  the  cases 
of  bailment  of  property,  and  between  the  different  well-known  classes  of  such 
bailors  and  bailees,  it  is  difficult  to  see  how  they  have  strictly  and  legally  any  appli- 
cation to  cases  like  the  one  under  consideration.  No  element  of  fraud  (or  quasi- 
fraud)  or  wilfulness  enters  into  the  cause  of  action.'  The  law  says  to  the  defendant: 
If  you  have  by  simple  negligence  caused  this  injury,  so  far  as  you  are  concerned 
the  ground  of  action  is  complete.  At  the  same  time  it  says  to  the  plaintiff:  Although 
so  far  as  the  defendant's  acts  are  concerned  the  case  is  made  out,  you  cannot  prevail 
if  you  have  by  your  simple  negligence  helped  to  bring  about  the  injury."  * 

As  is  seen  by  the  cases  already  cited,  the  Supreme  Court  of  Pennsylvania  repudi- 
ates in  strong  language  the  doctrine  of  comparative  negligence ;  yet,  in  a  case  which 
is  greatly  quoted  on  certain  points,  where  a  steamboat  moored  to  a  wharf  belonging 
to  the  city  of  Pittsburgh  had  been  sunk,  in  consequence  of  the  negligence  of  the  city 
in  suffering  a  quantity  of  iron  to  remain  on  the  wharf  an  unreasonable  length  of  time, 
it  was  held  that  although  both  parties  had  an  equal  opportunity  to  see  the  danger, 
they  were  not  bound  to  equal  degrees  of  vigilance.  The  city  was  responsible  for 
extreme  care  of  the  wharf;  the  owners  of  the  boat  were  responsible  only  for  that 
common  prudence  which  would  keep  it  clear  of  a  manifest  peril.* 

The  Supreme  Court  of  Iowa  has  repudiated  the  same  doctrine  in  a  case  involving 
the  following  facts :  A.  gets  drunk,  and  lies  down  upon  a  railroad  track.  An  engine 
approaches  at  the  rate  of  about  three  miles  an  hour.     The  engine  has  its  head- 

1  O'Keefe  v.  Chicago,  etc.,  E.  Co.,  32  Iowa,  »  Wells  v.  New  York,  etc.,  E.  Co.,  24  N. 
467;  Artz  J).  Chicago,  etc.,  K.  Co.,  38  Iowa,       Y.  181. 

293;  "WilUs  v.  Hudson  River  R.  Co.,  24  N.  T.  *  Wilds  v.  Hudson,  etc.,  R.  Co.,  24  N.  Y. 

430;   Marble  v.  Ross,  124  Mass.  44;   •.  v.,  6  430,432. 

Reporter,  696.  6  Pittsbm-gh  v.  Grier,  22  Pa.  St.  84. 

2  Neal  V.  GiUett,  23  Conn.  437. 
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lantern  broken,  so  that  it  displays  no  head-light,  but  two  men  are  standing  with  lan- 
terns in  the  cab,  holding  them  so  as  to  throw  light  forward  as  far  as  possible.  The 
engine  runs  over  A.  and  kills  him,  no  one  seeing  him.  Under  these  facts,  it  is  error 
to  instruct  the  jury  that  the  railroad  company  are  liable  for  the  death  of  A.,  unless 
its  servants  could  have  known,  with  the  exercise  of  ordinary  caution,  that  A.  was  lying 
on  the  track.  It  was  suflScieut  to  tell  them  that  no  damages  could  be  recovered  unless 
they  knew  of  his  lying  there.  The  instruction  given  was  deemed  to  involve  the 
■doctrine  of  comparative  negligence,  which  did  not  prevail  in  this  particular  court.' 

§  15.  Comparative  Negligence  —  Doctrine  in  Georgia.  — Dr.  Wharton  states 
that  the  Supreme  Court  of  Georgia  has  adopted  the  doctrine  of  comparative  negli- 
gence,' We  have  examined  the  decisions  of  that  court,  and  are  satisfied  that  it  origi- 
nally meant  nothing  more  than  to  adopt  and  apply  the  rule  of  Davies  v.  Mann :  '  that 
notwithstanding  the  negligence  of  the  plaintiflF,  he  may  recover  damages  if  the  defend- 
ant could  have  avoided  the  consequences  of  the  plaintiff's  negligence  by  the  exercise 
of  reasonable  care.  The  Georgia  court  did  no  more  than  interpret  this  rule  according 
to  the  effect  which,  as  we  have  endeavored  to  show,  it  produces.*  They  understood  it 
to  mean,  that,  inhere  the  negligence  of  both  parties  concurs  in  producing  the  accident, 
the  defendant  must  pay  damages  to  the  plaintiff,  provided  he  could  have  avoided  the 
accident  by  the  exercise  of  ordinary  care.*  But,  sensible  of  the  injustice  of  compel- 
ling the  defendant  to  pay  all  the  damages  produced  by  the  joint  fault  of  himself  and 
the  plaintiff,  they  introduced  a  most  reasonable  and  just  modification  of  the  rule, 
which,  so  far  as  we  know,  obtains  nowhere  else  except  in  the  courts  of  admiralty,  — 
namely,  that  the  jury  should  look  to  the  fault  of  the  plaintiff  in  mitigation  of  dam- 
ages.' 

That  we  have  not  mistaken  the  import  of  the  Georgia  decisions  we  think  will  be 
clear  from  an  examination  of  them.  In  the  earliest  important  case  on  the  subject  in 
that  State,  it  appeared  that  a  negro  boy  (who  was  probably  intoxicated,  for  a  bottle 
was  found  on  his  person)  driving  a  wagon  in  which  were  a  woman  and  four  children, 
approached  a  railroad -crossing,  and,  discovering  an  approaching  train,  rashly 
attempted  to  cross  the  track  ahead  of  it,  and  was  run  over,  and  several  of  the  per- 
sons in  the  wagon  were  killed  or  injured.  Although  the  negligence  of  the  boy  was 
conceded,  the  whole  case  was  put  to  the  jury  to  say  whether  the  servants  of  the  rail- 
way company  might  not,  by  slackening  the  speed  of  the  engine,  have  avoided  the 
collision,  the  court  saying :  "Although  it  may  have  been  rash  in  the  boy  to  attempt 

1  O'Keefe  v.  Chicago,  etc.,  E.  Co.,  32  Iowa,  in  later  cases,  and  In  LTnch  v.  Nurdin,  1  Q. 
467.  Contra,  on  slmUar  facts,  NashvUle,  etc.,  B.  29,  It  was  held  that  the  defendant  was 
E.  Co.  V.  Smith,  6  Heisk.  174.  liable  in  an  action  on  the  case,  though  the 

2  Whart.  on  Neg.,  §  334.  plaintiff  was  a  trespasser,  and  contributed 
8  ^jite  p.  1105.  to  the  mischief  by  his  own  act.  And  this 
4  s^pra  §  7.  oase  has  been  followed  in  Robinson  v.  Cone, 
6  This  will  be  seen  by  following  the  Ian-  22  Vt.  213,  and  Birge  v.  Gardiner,  19  Conn. 

guage  of  the  court  in  the  case  of  3Iaoon,  507,  and  numerous  other  adjudications  in 

etc.,  B.  Co.  V.  Davis,  18  Ga.  679, 686:  "But  it  this  country.    We  approve  of  this  modiflca- 

is  insisted  that  if  the  injury  in  this  case  re-  tionof  the  principle,  and  think  it  ought  to 

suited,  in  whole  or  in  part,  from  the  mis-  be  left  to  the  jury  to  say  whether,  notwith- 

conduct  of  the  plaintiff's  servant,  he  can-  standing  the  imprudence  of  the  plaintiff's 

not  recover;  and  this  seems  to  have  been  servant,  the  defendants  could  not,  in  the 

the  rule  laid  down  in  Butterflelds;.  Forrester,  exercise  of  reasonable  diligence,  have  pre- 

11  East,  60,  and  Luxford  v.  Large,  5  Oar.  &  vented  the  coUision." 
P.  421.    But  this  doctrine  has  been  modified  «  Supra,  §  14. 
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crossing  ahead  of  the  train,  but  which  he  failed  to  do,  probably  on  account  of  the  sud- 
den terror  of  his  team,  still,  if  by  reason  of  an  ascending  grade  and  other  circum- 
stances it  was  in  the  power  of  the  engineer  to  have  stopped  the  train  and  prevented 
the  mischief,  it  will  be  competent  for  the  jury  to  make  the  company  chargeable." ' 
It  is  obvious  here  that  the  court  did  not  mean  to  decide  any  thing  more  than  what 
was  decided  in  the  cases  which  they  profess  to  follow,  namely :  that,  the  negligence 
of  the  plaintiff  being  the  remote  cause  of  the  injury,  and  that  of  the  defendant  the 
immediate  or  proximate  cause,  the  plaintiff  may  recover.  Accordingly,  in  another 
case  growing  out  of  the  same  accident,  the  court  reaffirmed  the  doctrine  which  they 
had  previously  laid  down,''  that,  notwithstanding  the  defendant  was  in  fault,  the 
plaintiff  is  not  entitled  to  recover  if  by  exercising  ordinary  care  he  could  have 
avoided  the  injury.'  This  rule,  as  we  have  endeavored  to  show  in  a  former  section,* 
directly  contradicts  the  rule  laid  down  in  Macon,  etc.,  Railway  Company  v.  Davis,^ 
and  the  two,  standing  together,  make  nonsense.  Nevertheless  the  Georgia  court 
endeavored  to  reconcile  them  in  the  language  quoted  in  the  note  below.* 


1  Macon,  etc.,  E.  Co.  v.  Davis,  18  Ga.  679. 

'  Braunan  v.  May,  17  Ga.  136. 

3  Macon,  etc.,  K.  Co.  v.  Winn,  19  Ga.  MO. 

*  Supra,  §  7. 

s  Supra,  §  15. 

*  Lumpkin,  J.,  in  giving  the  opinion  of 
the  court,  in  Macon,  etc.,  E.  Co.  v.  Winn, 
19  Ga.  440,  442,  said:  "This  court  held,  in 
Brannan  v.  May,  17  Ga.  136,  that,  notwith- 
standing the  defendant  was  in  fault,  the 
plaintiff  was  not  entitled  to  recover,  if  in 
the  exercise  of  ordinary  diligence  he  could 
have  avoided  the  injury;  and  that,  too, 
where  the  plaintiff  was  wholly  innocent.  A 
fortiori  can  he  not  recover  if  he  be  at  fault 
himself,  provided  he  could,  in  the  exercise 
of  ordinary  diligence,  have  escaped  the  mis- 
chief. Is  this  sound  law?  In  Butterfield  v. 
Forrester,  11  East,  60,  Lord  EUenborough 
said:  *A  party  is  not  to  cast  himself  upon 
an  obstruction  which  has  been  made  by  the 
fault  of  another,  and  avail  himself  of  it,  if  he 
do  not  himself  use  common  and  ordinary 
caution  to  be  in  the  right.'  And  the  re- 
ported cases  in  support  of  this  doctrine  are 
overwhelming.  Flower  v.  Adam,  2  Taun. 
314;  Clay  v.  Wood,  6  Bsp.  44;  Mahew  v. 
Boyce,  1  Stark.  423;  Riddle  v.  Merrimack 
Locks,  etc.,  Co.,  7  Mass.  169;  Lane  ».  Crom- 
bie,  12  Pick.  177;  Thompsons.  Bridgewater, 
7  Pick.  1S8 ;  Harlow  v.  Humiston,  6  Cow.  191 ; 
Bush  V.  Brainard,  1  Cow.  78;  Noyes  ».  Mor- 
ristown,  1  Vt.  353 ;  Chaplin  v.  Hawes,  3  Car. 
&  P.  554;  Fluokwell  t/.  Wilson,  5  Car.  &  P. 
376;  Sutton  v.  Clarke,  6  Taun.  29;  Jones  v. 
Boyce,  1  Stark.  493;  Wordsworth  v.  Willan,  5 
Esp.  273;  Steele  v.  Western  Inland  Lock 
Xav.,  2  Johns.  283;  Lebanon  v.  Olcott,  1  N". 
H.  339;  Bridge  r.  Grand  Junction  E.  Co., 
3  Mee.  &  W.  244;  Davies  v.  Mann,  10  Mee.  & 


W.  546;  Beers  v.  Housatonic  R.  Co.,  19  Conn. 
566;  s.  c,  2  Am.  Eail.  Cas.  114;  Vennall  v. 
Garner,  1  Cromp.  &  M.  21.  Many  of  these 
oases  are  cited  in  Wheaton's  edition  of  Sel- 
wyn's  Nisi  Piius;  and  the  principle  is 
adopted  in  the  text,  that  to  entitle  the 
plaintiff  to  an  action  for  damages  for  an 
obstruction,  he  must  show  that  he  acted 
with  common  and  ordinary  caution.  And 
the  same  rule  holds  in  cases  of  negligence 
in  the  management  of  ships  whereby  a  loss 
accrues.  Luxford  v.  Large,  6  Car.  &  P. 
421;  Handaj'syde  D.  Wilson,  3  Car.  &  P.  528; 
Vennall  v.  Garner,  1  Cromp.  &  M.  21.  The 
case  of  Washburn  v.  Tracy,  2  D.  Chip.  136,  is 
a  strong  case  upon  this  point.  There  it  was 
held,  that  '  if  but  for  the  want  of  ordinary 
care  in  the  plaintiff  in  his  use  of  the  road 
the  injury  would  not  have  happened,  the 
verdict  should  be  for  the  defendant,  notwith- 
standing he  also  was  negligent.'  Spencer  t). 
Utica,  etc.,  E.  Co.,  5  Barb.  337,  decides  the 
precise  question  before  us.  In  that  case  it 
was  held  by  the  Supreme  Court  of  New 
York,  that  in  an  action  on  the  case  against  a 
railroad  company,  to  recover  damages  for 
injuries  sustained  in  consequence  of  their 
negligently  running  their  train  of  cars 
against  the  plaintiff 's  wagon  while  he  was 
crossing  the  railroad  track,  in  order  to  war- 
rant a  recovery  it  mast  appear  that  the  de- 
fendant's agents  were  guilty  of  negligence, 
and  that  the  plaintiff  was  himself  free  from 
negligence  or  fault.  And  Mr.  Justice  Grid- 
ley,  in  delivering  the  opinion  of  the  court, 
says:  'It  was  equally  necessary  for  the 
plaintiff  to  establish  the  proposition  that 
he  himself  was  without  negligence  and  with- 
out fault.  This  is  a  stern  and  unbending 
rule,  which  has  been  settled  by  a  long  series 
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In  another  case  in  the  same  State,  the  counsel  for  the  defendant  requested  the 
court  to  charge  the  jury  as  follows:  "In  an  action  against  a,  railroad  company  to 
recover  damages  for  injuries  sustained  in  consequence  of  the  negligent  running  of 
railroad-cars,  in  order  to  warrant  a  recovery  by  plaintiff  it  must  appear  that  the 
defendant's  agents  were  guilty  of  negligence,  and  that  the  plaintiff  himself,  and  his 
servant,  were  free  from  negligence  or  fault.  It  is  necessary  for  the  plaintiff  to  estab- 
lish the  proposition  that  he  himself,  and  his  servant,  were  without  negligence  and 
■without  fault."  This  the  court  declined  to  give,  but  charged  "that  the  defendants 
are  bound  for  reasonable  care  and  diligence  in  running  their  cars,  and  a  departure 
from  the  rules  of  running  is  a  want  of  such  care  and  diligence ;  that  when  the  plaintiff 


of  adjudged  cases,  which  we  cannot  over- 
rule il  we  would.'  Citing  Bush  v.  Brainard, 
1  Cow.  78;  Brown  v.  Maxwell,  6  Hill,  592; 
Eathbun  v.  Payne,  19  Wend.  399 ;  Harlow  v. 
Humiston,  6  Cow.  189;  BrowneU  v.  Flagler, 
6  Hill,  282.  Indeed,  the  circuit  judge  ad- 
mits the  principle,  but  fell  into  the  fatal 
error,  as  we  conceive,  of  restricting  the  use 
of  ordinary  diligence  on  the  part  of  the 
plaintiff  to  the  point  of  time  when  the  car- 
riage was  on  the  traclr,  and  when  the  driver 
eeems,  from  the  evidence,  to  have  applied 
the  whip  vigorously  to  urge  the  mules  for- 
ward, but  in  vain ;  whereas  he  should  have 
made  it  cover  the  whole  transaction,  from 
the  commencement  to  the  termination  of 
the  catastrophe.  The  only  authority  which 
seems  to  be  in  opposition  to  the  principle 
contained  in  Brannan  v.  May,  supra,  is 
contained  in  a  short  passage  in  Buller's 
Nisi  Prius,  26,  which  is  in  these  words: 
'  If  a  man  lay  logs  of  wood  across  a  highway, 
though  a  person  may  with  care  ride  safely 
by,  yet  if  by  means  thereof  my  horse  stum- 
ble and  fling  me,  I  may  bring  an  action.' 
But  the  criticism  of  Chief  Justice  Parker 
upon  this  citation  shows  that  it  is  not  re- 
pugnant to  the  principle  of  the  great  current 
of  English  and  American  cases  upon  this 
subject ;  and  that  the  meaning  is,  that  not- 
withstanding a  person  using  due  care  may 
possibly  pass  the  obstruction  without  injury, 
nevertheless  if  one  is  injured, — that  is,  if  one 
who  uses  this  care  does,  by  misfortune,  suf- 
fer from  the  obstruction,  — he  may  recover. 
And  the  learned  judge  further  shows  that 
the  cases  cited  by  BuUer  from  Cro.  James 
and  Carthew  do  not  support  his  position,  if 
he  meant  to  say  that  a  man  might  recover 
for  an  injui-y  by  an  obstruction,  without 
showing  ordinary  care  on  his  part.  Is  there 
any  conflict  between  Brannan  v.  May  and 
The  Macon,  etc. ,  K.  Co.  v.  Davis?  We  do  not 
perceive  it.  The  two  may,  and  do,  well 
stand  together.  To  illustrate:  Suppose  the 
company  and  Mrs.  Winn  were  both  in  fault. 


the  railroad  in  running  at  a  speed  beyond 
schedule-time  in  approaching  this  cro-sing, 
and  Mrs.  Winn  in  using  a  driver  who,  from 
the  use  of  liquor  or  some  other  caiise,  re- 
fused to  obey  her  command  when  she 
directed  him  to  stop;  and  suppose  the  de- 
fendants could  but  did  not  stop  their  train 
to  avoid  the  collision,  when  they  saw  the 
carriage  of  the  plaintiff  approaching  danger- 
ously near,  she  using  all  proper  diligence  to 
prevent  the  contact, — in  that  case  the  deci- 
sion in  The  Macon,  etc.,  B.  Co.  v.  Davis  would 
have  its  effect,  and  the  plaintiff  would  be 
entitled  to  recover.  But  again:  Let  it  be 
assumed  that  both  are  primarily  negligent, 
as  we  have  just  stated,  and  the  railroad  puts 
forth  all  reasonable  exertion  to  escape  the 
disaster,  but  Mrs.  Winn,  observing  no  such 
care,  madly  rushes  on  to  the  collision,  —  in 
this  case,  the  ruling  in  Brannan  -o.  May, 
supra,  would  take  effect,  and  the  plaintiff 
could  not  recover.  Instead  of  repugnance, 
we  see  nothing  but  harmony.  It  is  but  the 
application  of  the  same  rule  to  both  parties. 
It  presents  no  impracticable  issue  to  the 
jury,  but  will  work  in  every  imaginable  case 
justly  and  well.  We  believe  it  to  be  a  useful 
and  salutary  principle,  that  in  order  to  en- 
title a  party  to  damages,  he  must  not  be, 
directly  nor  indirectly,  the  author  of  his  own 
wrong.  He  must  not  voluntarily  incur  the 
injury  of  which  he  complains;  and  not  to 
prevent  it  by  ordinary  care,  is  to  court  it." 
The  judgment  was  reversed  because  the 
judge  refused  to  charge  that  "  if  the  plaintiff 
and  defendant  were  both  found  to  be  negli- 
gent, and  the  plaintiff  could  have  avoided 
the  effect  of  the  defendant's  negligence  in 
the  use  of  ordinary  diligence,  and  did  not, 
then  the  defendant  is  not  liable."  On  a  sub- 
sequent trial,  another  special  jury  returned 
a  verdict  for  the  same  sum  as  before  ($7,iiOO), 
and,  the  law  having  been  laid  down  to  the 
jury  to  the  satisfaction  of  the  Supreme 
Court,  this  judgment  was  affirmed.  26  Ga. 
250. 
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is  chiefly  in  fault,  he  cannot  maintain  an  action;  where  the  parties  are  equally  in 
fault,  he  cannot  maintain  an  action;  but  that  though  the  plaintiff  be  somewhat  in 
fault,  yet  if  the  defendants  have  been  guilty  of  gross  negligence  he  may  maintain  an 
action."  The  Supreme  Court  held  that  the  refusal  to  give  the  instruction  asked  was 
not  error,  and  that  the  instruction  given  was  a  correct  enunciation  of  the  rule  estab- 
lished by  the  decisions  which  we  have  already  set  out,  namely,  "  that,  although  the 
plaintiff  be  somewhat  in  fault,  yet  if  the  defendant  be  grossly  negligent,  and  thereby 
occasioned  or  did  not  prevent  the  mischief,  the  action  may  be  maintained."  ' 

In  the  latest  expression  on  the  subject  by  the  Georgia  court  which  we  have  seen,  — 
an  action  against  a  municipal  corporation  for  damages  sustained  by  a  traveller  in 
falling  through  a  hole  in  one  of  its  bridges, — the  following  charge  to  the  jury  was 
sustained:  "If  the  plaintiff  by  ordinary  care  could  have  avoided  the  consequences  to 
himself  caused  by  the  defendant's  negligence  (if  the  evidence  shows  negligence  on  the 
part  of  the  defendant),  the  plaintiif  will  not  be  entitled  to  recover;  but  if  the  plaintiff 
did  use  ordinary  care,  and  if,  while  in  the  use  thereof,  by  reason  of  the  defendant's 
negligence,  he  sustained  injury,  the  defendant  will  not  be  relieved  although  the 
plaintiff  may  in  some  way  have  contributed  to  the  injury."  ^ 

We  do  not  think  that  these  two  cases  justify  the  statement  that  the  doctrine  of 
"comparative  negligence,"  as  it  is  understood  in  Illinois'  and  Kansas,*  has  been 
adopted  in  Georgia,  unless  such  a  conclusion  can  be  inferred  from  the  single  case  of 
Augusta,  etc..  Railroad  Company  v.  McElmurry,  already  cited.  Taking  them  alto- 
gether, it  would  rather  be  inferred  that  they  leave  the  question  unsettled  and  imdeter- 
mined. 

216.  Comparative  Negligence  — Rule  in  Illinois.— The  doctrine  of  com- 
parative negligence  obtains  in  Illinois,  but  in  that  State  it  is  not  left  in  a  state  of 
confusion  and  uncertainty,  as  it  is  in  Georgia.  On  the  contrary,  it  is  reduced  to  a 
definite  formula,  which  may  be  stated  thus :  If,  on  comparing  the  negligence  of  the 
plaintiff  with  that  of  the  defendant,  or  the  negligence  of  the  person  injured  with  that 
of  the  person  inflicting  the  injury,  the  former  is  found  to  have  been  slight  and  the 
latter  gross,  the  plaintiff  may  recover.*  It  would  be  unprofitable  to  discuss  at  length 
the  origin  and  reason  of  a  rule  which  is  so  well  settled  and  clearly  defined  in  that 
jurisdiction,  and  which  is  not  likely  to  be  adopted  in  any  other  State  where  it  does  not 
now  prevail,'  unless  by  legislation.  As  in  case  of  the  so-called  rule  in  Georgia,  it  had 
its  origin  in  a  misunderstanding  of  the  effect  of  previous  decisions.     It  arose  from  the 

1  Augusta, etc., E. Co. p.McElmmry, 24 Ga.  m.  326;  Toledo,  etc.,  E.  Oo.  n.  Spencer,  66 
'6.  111.  628;  Illinois,  etc.,  E.  Oo.  v.  Maffit,  67  111. 

2  Eome«.Doad,68Ga.238.  431;  Chicago,  etc.,  E.  Co.  v.  Van  Patten,  64 
»  See  the  next  section.  Dl.  510 ;  Eockford,  etc.,  E.  Oo.  v.  Hillmer,  72 
*  See  §  16,  infra.  111.  235 ;  Pittsburgh,  etc.,  E.  Co.  v.  Knutson, 
6  Galena,  etc.,  E.  Co.  v.  Jacobs,  20  111.  478;  69  El.  103;  lUinois,  etc.,  E.  Oo.  v.  Oragin,  71 

Chicago,  etc.,  E.  Co.  v.  Dewey,  26  111.  255;  m.  177;  Cliicago,  etc.,  E.  Co.  ,;.  Lee,  68  111. 

Chicago,  etc.,  E.  Oo.  .;.  Gretzner,  46  111.  74;  B76;  «.  c,  60  lU.  501;  St.  Louis,  etc.,  E.  Co.  0. 

Chicago,  etc.,  E.  Co.  v.  Trlplett,  38  111.482;  Manly,  88  El.  300;  Chicago,  etc.,  E.  Co.  „. 

Ortmayer  ».  Johnson,  45  111.469;  Ohio,  etc.,  Coss,  73  lU.   394;   Toledo,   etc.,   E.  Oo.  v. 

E.  Oo.  V.  Shanefelt,  47  111.  497;  Chicago,  etc.,  O'Connor,  77  El.  391;  Kewanee  v.  Depew,  80 

E.  Qo.v.  Sweeney, 52  HI.  325;  Kerr  v.  Forgne,  lU.  119;  Schmidt  v.  Chicago,  etc.,  E.  Co.,  83 

54ni.  482;  Chicago,  etc.,  E.  Co    u.  Gregory,  111.405. 

58  El.  273;  Chicago,  etc.,  E.  Co.  -u.  Dunn,  61  e  a  modified  expression  of  the  rule  ob- 

ni.  385 ;  Indianapolis,  etc.,  E.  Oo.  v.  Stables,  tains  in  Kansas,  as  wiU  be  seen  by  the  next 

€2  ni.  313 ;  Chicago,  etc.,  E.  Co.  v.  Murray,  62  section. 
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"fact  of  the  court  mistaking  the  distinction  between  the  degree  of  care  or  of  negligence 
in  the  act  or  omission  which  preceded  the  injury,  and  the  propinquity  of  such  act  to 
the  injury.  It  mistook  causation  for  negligence.  It  mistook  the  rule  that  the  plaintiff 
may  recover  where  his  negligence  was  but  a  remote  cause  of  the  injury,  and  that  of 
the  defendant  a  proximate  cause  of  it,  for  a  rule  that  he  may  recover  where  his  neg- 
ligence was  slight  and  that  of  the  defendant  gross.  "We  have  already  pointed  out  this 
distinction,  and  shown  the  general  rule  to  be,  that  to  disentitle  the  plaintiflT  from 
recovering  two  things  must  concur :  1.  A  want  of  ordinary  care  on  his  part ;  2.  A 
proximate  connection  between  this  want  of  ordinary  care  and  the  injury.^  It  was  by 
•confusing  these  two  things  that  the  Supreme  Court  of  Illinois  fell  into  the  rule  ii. 
■question.^ 

There  is  this  to  be  said  in  favor  of  such  a  rule ;  it  obviates  all  perplexing  inquiries 
as  to  whose  negligence  was  the  proximate  and  whose  the  remote  cause  of  the 
'injury.  This  question,  as  is  well  known,  is  generally  put  to  the  jury,'  and  persons 
acquainted  with  jury  trials  know  equally  well  that  there  are  few  juries  capable  of 
understanding  a  subject  so  much  involved  in  metaphysics  and  speculation.  It  is  as 
idle  to  expect  juries  to  understand  such  questions  as  to  understand  the  degrees  of 
homicide.  In  either  case,  nothing  more  can  be  fairly  expected  of  them  than  verdicts 
which  roughly  embody  the  prevailing  views  of  justice  and  right;  and  instructions 
formed  in  accordance  with  a  simple  rule  like  that  of  the  Illinois  court  are  probably 
as  well  adapted  to  secure  this  result  as  any  other.  Moreover  it  is  possible  that  the 
Supreme  Court  of  Illinois  has  been  logical  in  blending  together  the  two  elements  of 
care  and  causation.  As  already  seen,*  an  act  or  omission  is  deemed  the  proximate 
cause  of  a  subsequent  injury  resulting  from  it,  when  the  circumstances  were  such  that 
the  person  responsible  for  the  act  or  omission  ought  to  have  foreseen  that  it  would 
produce  the  injury  which  it  did  produce.  Such  an  act  or  omission  is  deemed  the 
proximate  cause  of  the  resulting  injury  just  in  proportion  as  this  probability  in- 
creases or  diminishes.^  The  conclusion  follows  that  the  negligence  of  the  person 
guilty  of  the  careless  act  or  omission  is  in  exactly  the  same  proportion.     If  the  act 

1  Supra,  §§  S-8.  though  these  cases  do  not  distinctly  avow 

2  In  the  case  in  which  this  rule  was  first  this  doctrine  in  terms,  there  is  a  view  of  it 
declared  (Galena,  etc.,  E.  Co.  v.  Jacobs,  20  very  perceptible  running  through  very 
HI.  478),  alter  reviewing  a  number  of  deci-  many  of  them,  as,  where  there  are  faults 
sions,  none  of  which  announced  such  a  rule  on  both  sides,  the  plaintiff  shall  recover, 
as  that  in  question,  Mr.  Justice  Breese  ex-  his  fault  being  to  be  measured  by  the  de- 
pressed the  conclusion  of  the  court  as  fol-  fendant's  negligence,  the  plaintiff  need  not 
lows :  "  It  will  be  seen  from  these  cases  that  be  wholly  without  fault,  as  in  Baisin  u. 
the  question  of  liability  does  not  depend  Mitchell,  9  Oar.  &  F.  613,  and  Lynch  v.  Nur- 
absolutely  on  the  absence  of  all  negligence  din,  1  Q.  B.  29.  We  say,  then,  that  in  this,  as 
on  the  part  of  the  plaintiff,  but  upon  the  in  all  like  oases,  the  degrees  of  negligence 
relative  degree  of  care,  or  want  of  care,  as  must  be  measured  and  considered ;  and 
manifested  by  both  parties,  for  all  care  or  wherever  it  shall  appear  that  the  plaintiff's 
negligence  is  at  best  but  relative,— the  ab-  negligence  is  comparatively  slight,  and  that 
sence  of  the  highest  possible  degree  of  care  of  the  defendant  gross,  he  shall  not  be  de- 
ahowing  the  presence  of  some  negligence,  prived  of  his  action."    20  lU.  496. 

Blight  as  it   may   be.    The   true   doctrine,  '  Ante,  p.  1100. 

therefore,  we  think,  is,  that  in  proportion  to  *  Ante,  p.  1083. 

the  negligence  of  the  defendant  should  be  '  "An  act  that  may  be  grossly  negligent  if 

measured  the  degree  of  care  required  of  It  proximately  contributes  to  the  injury  may 

the  plaintiff;  that  is  to  say,  the  more  gross  be  reasonably  careful  if   it  only  remotely 

the  negligence  manifested  by  the  defendant,  contributes     thereto."     Valentine,    J.,    in 

the  less  degree  of  care  will  be  required  of  Union  Pacific  E.  Oo.  v.  Eollins,  6  Kan.  167, 


the  plaintiff  to  enable  him  to  recover.    Al- 
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is  one  that  will  probablj'  lead  to  a  serious  injury,  the  negligence  of  the  person  com- 
mitting it  is  gross.  If  it  is  one  that  will  not  probably  lead  to  such  an  injury,  the 
negligence  of  the  person  committing  it  is  slight.  Is  the  Illinois  rule,  then,  any  things 
more  than  a  better  way  of  stating  a  rule  stated  by  all  courts? 

The  late  Mr.  Justice  Bkbese,  who  is  entitled  to  the  credit  of  originating  this  doc- 
trine of  comparative  negligence  in  Illinois,  appears  to  have  understood  it  to  mean 
simply  this :  that  if  the  defendant  was  guilty  of  a  want  of  ordinary  care  contrib- 
uting to  the  accident,  the  plaintiff  is  not  to  be  barred  from  recovering  because  he  was 
guilty  of  a  less  degree  of  fault  than  that  Implied  in  the  words  "  ordinary  care."  In 
other  words,  the  fact  that  his  negligence  was  slight,  that  he  had  failed  to  exercise  extra- 
ordinary care,  would  not  bar  his  right  of  action.^  In  another  case,  Mr.  Justice  Law- 
rence, in  applying  the  doctrine  in  an  action  for  damages  caused  by  a  collision' 
between  a  traveller  and  a  railroad  train,  declared  that  "  no  inflexible  rule  can  be  laid 
down.  Each  case  must  depend  upon  its  own  circumstances,  and  the  question  or 
comparative  negligence  must  be  left  to  the  jury,  under  the  supervision  of  the  court."  ^ 
In  another  case,  Mr.  Justice  Walker  gave  his  understanding  of  the  rule  as  follows : 
"The  rule  of  this  court  is  that  negligence  is  relative,  and  that  the  plaintiff,  although, 
guilty  of  negligence  which  may  have  contributed  to  the  injury,  may  hold  the  defend- 
ant liable  if  he  has  been  guilty  of  a  higher  degree  of  negligence,  amounting  to  wilful 
injury.  The  fact  that  the  plaintiff  is  guilty  of  slight  negligence  does  not  absolve  the 
defendant  from  the  use  of  care  and  reasonable  efforts  to  avoid  the  injury.  The  negli- 
gence of  the  plaintiff  does  not  license  the  defendant  to  wantonly  or  wilfully  destroy 
the  plaintiff's  property.  Each  party  must  be  held  to  the  use  of  reasonable  efforts  to 
avoid  the  injury,  and  the  negligence  of  the  one  party  does  not  absolve  the  other  from 
diligence  and  caution.'  Subsequent  cases  have  carefully  limited  the  rule  in  the  terms 
which  we  have  stated  at  the  outset, — namely,  that  the  plaintiff  is  excused  only  in  those 
cases  where,  in  comparison  with  that  of  the  defendant,  his  negligence  was  slight,  and 
the  defendant's  gross.  It  has  therefore  been  held  error  to  tell  the  jury  that  the 
plaintiff  can  recover  unless  he  was  guilty  of  more*  carelessness  or  preaier  *  negligence 
than  the  defendants 

>  ThnSgin  Chicago,  etc.,  B.  Co.  v.  Gretz-  negligence,  he  may  hold  the  defendant  liable 
ner,  46  111.  ^i,  83,  that  learned  justice,  after  11  he  has  been  guilty  of  a  higher  degree  of 
quoting  several  of  the  decisions  of  that  court  negligence  in  producing  the  injury;  that 
on  the  subject,  said:  "These  cases  estah-  slight  negligence  on  the  part  of  the  plain- 
lish  the  doctrine  of  comparative  negligence,  tiff  does  not  absolve  a  defendant  from  the 
and  hold  there  must  be  fault  on  the  part  of  use  of  care,  and  of  aU  reasonable  efforts 
the  defendant,  and  no  want  of  ordinary  care  to  avoid  the  injury ;  it  does  not  license 
on  the  part  of  the  plaintiff;  and  where  there  him  to  destroy  the  plaintiff's  property, 
are  faults  on  both  sides,  the  plaintiff  may  in  Testing  this  case  by  the  rule  here  laid  down,, 
some  cases  recover,  —  as,  where  it  appears  the  negligence  on  the  part  of  the  defend- 
that  his  negligence  is  slight,  and  that  of  the  ants  must  be  so  much  greater  than  that  of 
defendant  gross;  and  this  rule  holds  even  the  plaintiffs  as  to  put  them  in  default." 
where  the  slight  negligence  of  the  plaintiff  2  Chicago,  etc.,  B.  Co.  0.  Triplett,  38  HI. 
In  some  degree  contributed  to  the  injury.  482,  489,  and  reiterated  by  Breese,  C.  J.,  in 
Coursen  v.  Ely,  37  HI.  338 ;  Chicago,  etc.,  E.  Chicago,  etc.,  E.  Co.  v.  Sweeney,  62  111.  326, 
Co.  V.  Hogarth,  38  111.  370;  Chicago,  etc.,  E.  331. 

Co.  V.  Triplett,  38  111.  482 ;  lUinois,  etc.,  E.  Co.  s  St.  Lonis,  etc.,  E.  Co.  v.  Todd,  36  111.  409, 

V.  Simmons,  38  lU.  242.    So,  in  the  case  of  414. 

St.  Louis,  etc.,  E.  Co.  v.  Todd,  36  HI.  409,  *  Chicago,  etc.,  E.  Co.  v.  Dnnn,  61  HI.  385. 

the  doctrine  of  the  Jacobs  case  was  reas-  '  Hlinois,  etc.,  B.  Co.  ji.  Mafflt,  67  111.  431, 

serted:  that   negligence  was   relative,  and  Chicago,  etc.,  E.  Co.  w.  Van  Patten, 64 111.510; 

although  the  plaintiff   has  been    guilty   of  Chicago,  etc.,  E.  Co. -i;.  Mock,  72  111.  Ul;  lUi- 
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It  has  been  sometimes  ruled  that  where  the  person  injured  was  guilty  of  negligence 
proximately  contributing  to  produce  the  injury  there  can  be  no  recovery  unless  the  con- 
duet  of  the  defendant  was  wanton  or  wilful,  or,  as  is  sometimes  expressed,  malicious 
or  criminal.'  The  doctrine  of  comparative  negligence  necessarily  modifies  this  rule. 
Accordingly  we  find  it  laid  down  that  if  the  conduct  of  the  person  injured  amounted 
to  gross  negligence  there  can  be  no  recovery  unless  that  of  the  person  inflicting  the 
injury  was  wilful  or  criminal.'  There  is  language  in  a  subsequent  case  which  indi- 
cates an  understanding  that  a  want  of  ordinary  care  is  synonymous  with  gross  neg- 
ligence. "There  are,"  said  Mr.  Justice  Scott,  "and  can  be,  no  degrees  of  gross 
negligence.  The  cases  all  go  to  the  length  of  holding,  where  a  party  has  been  injured 
by  a  want  of  ordinary  care,  no  action  will  lie  unless  the  injury  is  wilfully  inflicted 
by  the  defendant."  The  language  is  obiter.  The  point  really  adjudged  was  that  it 
was  error  to  add  to  an  instruction  the  qualification,  "unless  the  negligence  of  the 
defendant  was  greater  than  the  plaintiff's."  '  In  a  later  case,  the  same  learned  judge 
said :  "  Where  the  plaintiff  is  guilty  of  negligence,  to  defeat  a  recovery  it  must  never- 
theless appear  that  the  defendant  used  all  reasonable  care  to  avoid  the  injury.  The 
fact  that  the  party  has  been  guilty  of  negligence  does  not  authorize  another  to  inflict 
a  wilful  injury,  or  to  omit  all  reasonable  precautions  to  avoid  it."  *  Under  this  rule, 
as  under  the  ordinary  rule,  where  the  parties  stand  in  pari  delicto,  there  can  be  no 
recovery.  Therefore,  where  a  railroad  train  approached  a  highway-crossing  without 
giving  the  statutory  signals,  and  the  plaintiff  approached  the  same  point,  driving  a 
drove  of  cattle,  and  his  son  warned  him  that  he  thought  he  heard  a  train  coming,  and 
the  plaintiff,  disregarding  the  warning,  decided  to  attempt  to  rush  the  cattle  across  the 
track,  and  some  of  them  were  run  over,  it  was  held  that  he  could  not  recover  dam- 
ages, because  he  and  the  defendant  were  in  equal  fault.^  So,  where  the  plaintiff  left 
his  horse  standing  unattended  in  the  street,  and  the  employees  of  a  telegraph  com- 
pany, in  handling  a  broken  wire,  struck  him,  whereby  he  became  frightened,  ran 
away  and  killed  himself,  the  negligence  of  the  plaintiff  was  deemed  so  much  greater 
than  that  of  the  defendant  that  he  could  not  recover.*  On  the  other  hand,  where  a 
railway-fireman,  leaning  out  of  the  side  window  of  his  locomotive  in  the  night-time, 
was  struck  and  killed  by  a  machine  called  a  "mail-catcher,"  it  was  held  a  case  for 
damages  under  the  rule.'  Under  this  rule,  the  negligence  of  both  parties  may  com- 
bine to  produce  the  injury;  the  negligence  of  the  person  injured  may  operate  as 
a  factor  in  producing  the  injury,  but  it  is  excluded  as  a  factor  in  measuring  the  dam- 
ages. The  plaintiff's  negligence,  or  that  of  the  person  on  account  of  whose  injury  he 
sues,  helps  in  some  degree  to  produce  the  injury,  but  the  defendant  must  bear  all  the 
damages.    It  would  be  better,  it  would  seem,  to  adopt  the  doctrine  which  prevails  in 


nois,  etc., E.  Oo.  v.  Hammer,  72  HI.  347;  Ohi-  =  Illinois,  etc.,  E.  Oo.  v.  Hetherington,  83 

oago,  etc.,  E.  Oo.  v.  Lee,  68  111.  576 ;  ».c. ,  60  m.  HI.  510. 

501 ;  Chicago,  etc.,  E.  Co.  v.  Donahue,  75  lU.  s  Chicago,  etc.,  E.  Oo.  v.  Lee,  68  m.  576, 5S0. 

106, 109.    In  lUinoie,  etc.,  E.  Co.  v.  Middles-  *  Chicago,  etc.,  E.  Oo.  v.  Donahue,  75  111 

worth,  43  Dl.  64,  Mr.  Justice  Walker  errone-  106, 108.    Sinular  language  was  used  by  the 

onsly  expresses  the  rule  to  be  that  the  plain-  same  judge   in   St.  Louis,   etc.,  E.  Oo.  v. 

tiff,  guUty  of  contributory  negligence,  cannot  Manly,  58  111.  300,  306. 

recover  unless  it  appear  that  the  defendant  ^  Ohio,  etc.,  E.  Co.  v.  Eaves,  43,  lU.  288. 

has  been  g^uilty  of  negligence  more  gross  than  For  a  similar  application  of  the  rnle,  see 

that  of  the  plaintiff.    Further  on  in  his  opin-  Chicago,  etc.,  E.  Co.  v.  MoKean,  40  lU.  218. 
ion,  the  learned  judge  speaks  of  "  unreason-  «  Brown  v.  Hard,  56  HI.  317. 

able  negligence  "  on  the  part  of  the  plaintiff.  '  Chicago,  etc.,  B.  Oo.  v.  Gregory,  58  111. 

1  Supra,  §  9.  272. 
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Georgia,  and  where  the  negligence  of  the  person  injured  was  not  so  great  as  to  bar  a 
recovery  altogether,  to  direct  the  jury  to  look  to  it  in  mitigation  of  damages.' 

517.  Comparative  Negligence  —  Rule  in  Kansas. — As  stated  in  the  official 
head-notes  of  two  cases  decided  by  the  Supreme  Court  of  Kansas,^  the  following  rule 
has  been  adopted  in  that  State :  It  is  not  necessary,  in  order  to  enable  a  party  to  recover 
for  injuries  to  his  property,  that  he  shall  be  entirely  free  from  negligence  himself; 
but  if  his  negligence  is  slight,  and  that  of  the  other  party  is  gross,  or  if  his  is  remote, 
and  that  of  the  other  the  proximate  cause  of  the  injury,  he  may  recover.  It  is  a 
question  of  fact  for  the  jury  to  determine  whether  there  has  been  negligence,  and  its 
nature  and  degree ;  but  it  is  a  question  of  law  for  the  court  to  determine  what  degree 
of  care  and  diligence  on  the  one  hand,  and  of  negligence  on  the  other,  will  entitle  the 
plaintiff  to  recover.'  In  the  former  case,  the  rule  was  applied  so  as  to  reach  a  result 
precisely  the  reverse  of  what  would  have  been  reached  by  the  Supreme  Court  of 
Illinois  on  the  same  facts.  The  case  was  an  action  against  -  railway  company  for 
running  over  and  killing  the  plaintiffs'  cattle.  The  court  laid  down  the  following 
proposition:  "If  the  plaintiffs  knowingly  allowed  their  cattle  to  run  and  graze  on 
the  lands  of  the  railroad  company  without  the  consent  of  the  company,  thereby 
endangering  the  lives  of  passengers  and  others,  they  can  recover  only  for  injuries  done 
to  their,  cattle  through  the  most  gross  and  wanton  negligence  of  the  company."  *  In  the 
second  case,  the  plaintiff  allowed  his  horse  to  run  at  large.  The  horse  wandered  upon 
the  unenclosed  land  of  the  defendant,  and  fell  into  an  old  well,  which  caused  its 
death.  It  was  held  that  the  plaintiff  could  not  recover,  unless  the  defendant  was 
guilty  of  gross  negligence  in  leaving  the  old  well  open.^  This  doctrine  was  reiterated 
in  a  later  case,  and  the  following  instruction  was  held  correct:  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff's  negligence  contributed  to  the  injury  complained 
of,  he  cannot  recover.  But  if  such  negligence  was  only  slight,  or  the  remote  cause  of 
the  injury,  he  may  still  recover,  notwithstanding  such  slight  negligence  or  remote 
cause."  ^  Carrying  out  the  same  doctrine,  where,  in  a  subsequent  case,  the  jury 
found  that  the  defendant  was  guilty  of  gross  negligence  immediately  causing  the 
injury,  and  also  that  the  plaintiff  was  guilty  of  negligence  contributing  to  the  injury, 
,j^thout  specifying  what  degree  of  negligence,  or  whether  proximately  or  remotely 
:'  contributory,  the  Supreme  Court  concluded  that  it  was  apparent  from  the  instructions 
and  the  other  findings  that  he  was  guilty  only  of  such  slight  negligence  as  was  con- 
sistent with  the  right  to  recover  compensation.' 

I  18.  Not  Negligence  not  to  anticipate  Fault  of  Another.  — A  person  is 

not  chargeable  with  contributory  negligence  for  not  anticipating  that  another  person 
will  violate  the  law  in  a  given  particular,  and  for  not  providing  against  such  possible 
violations  of  iL^    Neither  is  a  plaintiff  imputable  with  contributory  negligence  in 

1  Supra,  §  IS.  A  carefnl  pemsal  of  this  opinion  is  recom- 

2  In  the  Kansas  Eeports,  as  in  those  of       mended. 

Ohio  and  Georgia,  the  syllabus  of  each  case  *  Union  Paciflc  E.  Co.  v.  BoUins,  6  Kan. 

is  prepared  by  the  judge  who  wrote  the  167,185. 

opinion.  6  OanlMns  v.  Matthews,  6  Kan.  191. 

2  Union  Paciflo  E.  Co.  v.  EoUins,  6  Kan.  »  Sawyer  ».  Saner,  10  Kan.  466. 

167 ;  Caulkins  v.  Matthews,  5  Kan.  191.   In  the  '  Kansas  Pacrfle  E.  Co.  v.  Pointer.  14  Kan. 

former  case,  Valentine,  J.,  who  wrote  the  87. 

opinion  of  the  court,  discussed  the  question  «  Kellogg  v.  Chicago,  etc.,  E.  Co.,  26  Wis. 

of  the  degrees  of  negligence  at  great  length.  223 ;  Fox  t>.  Sackett,  10  AUen,  535 ;  Baker  v. 
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Negligence  of  Plaintiff  produced  by  Wrong  of  Defendant. 

not  anticipating  that  the  defendant  would  act  negligently  in  a  given  particular,  and 
in  not  providing  against  the  consequences  of  such  anticipated  negligence.^  Thus,  a 
person  may  lawfully  walk  on  the  track  of  a  street-railroad  company,  it  being  laid  in 
the  public  highway.  While  so  walking,  he  is  not  required  to  abandon  the  track, 
ordinarily,  to  avoid  possible  injuries  which  may  result  from  the  carelessness  of  the 
servants  of  the  company;  and  if  he  is  thus  injured  while  so  walking,  the  fact  that  he 
might  have  walked  on  the  side  of  the  track  is  not  of  itself  contributory  negligence  on 
his  part.'  So,  where  A.  owns  a  mining-claim  below  that  of  B.,  and  in  consequence 
of  the  negligent  manner  in  which  B.  has  constructed  his  dam,  it  breaks  away,  injuring 
the  property  of  A.,  contributory  negligence  will  be  no  answer  to  an  action  by  A. ; 
for  A.  is  not  bound  to  take  precautions  against  the  possible  breaking  away  of  B.'s 
dam  through  B.'s  negligence.'  So,  A.  moors  his  boat  below  the  point  on  the  river 
where  B.  has  moored  his  barges.  Through  the  negligent  manner  in  which  B.'s 
barges  are  thus  moored,  they  break  away,  and  striking  A.'s  boat,  sink  it.  The  place 
where  A.  moored  his  boat  was  a  safe  place  but  for  B.'s  negligence.  A.  may  recover 
damages  of  B.* 

g  19.  Want  of  Care  on  the  Part  of  the  Plaintiff  produced  by  the  Wrong 
of  the  Defendant.  —  The  rule  that  the  plaintiff  is  not  chargeable  with  negligence 
for  not  anticipating  the  negligence  or  wrong  of  the  defendant*  finds  another  expres- 
sion in  the  statement  that  the  defendant  cannot  impute  to  the  plaintiff  a  want  of 
care  or  vigilance  which  has  been  produced  by  the  defendant's  own  negligence.  This 
principle  may  obviously  be  applied  in  a  great  variety  of  situations.  Wherever  A., 
by  his  conduct,  induces  B.  to  think  that  he,  A.,  is  proceeding  with  due  care,  when 
the  contrary  is  true,  and  B.  receives  an  injury  which  he  would  have  avoided  if  he 
had  not  been  lulled  into  a  feeling  of  security  by  this  assurance,  B.  has  a  case  for 
damages  against  A.  Thus,  a  traveller  approaches  a  railway-crossing  at  a  point  where 
the  view  is  obstructed.  He  stops  and  listens  for  the  customary  signal,  and  not  hear- 
ing it,  drives  upon  the  track,  is  run  over  by  a  train,  and  injured.  He  may  recover 
damages  of  the  railroad  company.  Having  exercised  what  care  he  might,  under  the 
circumstances,  the  company  will  not  be  heard  to  say  that  he  did  wrong  in  accepting 
their  failure  to  blow  the  whistle  as  evidence  that  no  train  was  near.' 

Since  by  generalizing  legal  principles  we  acquire  a  better  understanding  of  them, 
it  may  be  useful  to  state  here  that  this  principle  extends  into  the  law  of  fraud.  A 
party  to  a  contract  is  not  to  be  charged  with  fault  because  he  did  not  suspect  fraud 
and  institute  inquiries  where  all  seemed  fair  and  honest.'  If  A.  has  knowledge  upon 
a  subject  of  which  B.  may  well  be  ignorant,  and  knowingly  makes  false  statements 
regarding  it,  upon  which  B.  relies  to  his  injury,  it  does  not  lie  in  the  mouth  of  A.  to 
say  that  B.  was  negligent  in  taking  his  word  without  instituting  inquiries  as  to  the 

Pendergast,  8   Cent.  L.  J.  334;  Damour  v.  »  Fraler  p.  Sears  Water  Co.,  12  Oal.  555. 

Lyons,  U  Iowa,  276;  Shea  v.  Potrero,  etc.,  E.  *  Brown  v.  Lynn,  31  Pa.  St.  510. 

Co.,  U  Cal.  414;  Cleveland,  etc.,  K.  Co.  v.  '  Supra,  §  18. 

Terry,  8  Ohio  St.  570 ;  Robinson  v.  Western  «  Pennsylvania  R.  Co.  v.  Ogier,  36  Pa.  St. 

Pacific  R.  Co.,  48  Cal.  409.  60.    To  the  same  effect  is  Phila.,  etc.,  R.  Co, 

1  HarpeU  v.  Curtis,  1  E.  D.  Smith,  78;  ».  Hagan,47Pa.  St.  244;  Chicago,  etc.,  R.  Co. 
Brown  v.  Lynn,  31  Pa.  St.  510;  Fraler  v.  v.  Triplett,  38  111.  482,  488;  Ernst  v.  Hudson 
Sears  Water  Co.,  12  Cal.  555.  River  R.  Co.,  35  N.  T.  28. 

2  Shea  V.  Potrero,  etc.,  R.  Co.,  44  Cal.  414;  ?  Waterhouse  t.  Jamleson,  L.  E.  2  H.  L. 
Robinson  o.  Western  Pacific  E.  Co.,  48  Cal.  Sc.  App.  29;  Foreman  v.  Bigelow,  7  Cent. 
409;  ante,  Chap.  X.  L.  J.  430. 
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truth  of  his  statements.^  It  is  therefore  no  answer  to  an  action  to  rescind  a  contract 
on  the  ground  of  fraudulent  misrepresentations  or  concealments  of  material  facts, 
at  least  where  the  question  arises  as  between  the  original  parties  to  the  contract, 
that  the  plaintiflF  might  have  learned  the  truth  by  making  use  of  the  means  of  knowl- 
edge which  he  had  offered  him.'' 

2  20.  Plaintiff  acting  erroneously  under  Impulse  of  Fear  produced  by 
Defendant's  Negligence.  —  If  A.  acts  erroneously  under  the  influence  of  a  sudden 
impulse  of  fear,  or  in  consequence  of  a  sudden  appearance  of  danger,  caused  by  the 
negligence  of  B.,  A.  may  recover  damages  of  B.,  although  if  A.  had  not  so  acted  he 
would  not  have  been  hurt.'  Illustrations  of  this  have  been  given  in  the  preceding 
chapter ;  many  others  might  be  added.  The  defendant,  who  occupied  a  warehouse, 
directed  his  servants  to  throw  a  bag  of  wool  out  of  an  upper  window,  to  save  the 
trouble  of  lowering  it  with  a  crane.  Before  dropping  the  bag,  one  of  his  servants 
called  out,  warning  passengers.  The  plaintiff  looked  up,  saw  the  wool  coming,  and 
ran  across  the  yard,  thinking  he  would  have  time  to  escape.  The  wool  fell  on  him, 
and  injured  him.  It  was  held  proper  to  tell  the  jury,  that  if  the  plaintiff  lost  his 
presence  of  mind  by  the  act  of  the  defendant,  and,  in  the  confusion  produced  by  the 
situation  in  which  he  found  himself,  had  run  into  danger,  they  should  give  him  a 
verdict.    It  was  held  that  this  direction  was  right.* 

§  21.  Acting  erroneously  in  attempting  to  save  Life  of  Another.  —  The 

same  principle  applies  where  a  person  places  himself  in  a  position  of  great  danger  in 
an  effort  to  save  another  from  a  sudden  peril,  death,  or  great  hodily  harm.  Whilst  it 
may  be  negligence  barring  a  recovery  of  damages  for  a  person  voluntarily  to  place 
himself  in  a  position  of  danger  in  order  to  save  property  merely,  yet  the  law  has  so 
high  a  regard  for  human  life  that  it  will  not  impute  negligence  to  an  effort  to  pre- 
serve it,  unless  made  under  circumstances  constituting  rashness  in  the  judgment  of 
prudent  persons;  and  whether  the  conduct  of  a  person  injured  in  such  an  attempt 
was  rash  will  be  a  question  for  the  jury.*  Thus,  a  person  sees  a  child  about  to  be 
run  over  by  a  locomotive ;  he  rushes  upon  the  track,  seizes  the  child,  and  throws  him 
from  his  perilous  position,  but  in  so  doing  loses  his  own  life.  Unless  the  act  was, 
under  the  circumstances,  rash  and  reckless,  of  which  the  jury  are  to  judge,  his  admin- 
istratrix may  recover  damages.^ 

2  22.  Intoxication  on  the  part  of  the  plaintiff  at  the  time  of  the  accident  does 
not  constitute  negligence  in  law,  warranting  a  nonsuit  or  a  peremptory  instruction 
for  the  defendant,  but  is  a  circumstance  to  go  to  the  jury  on  the  question  of  contribu- 
tory negligence.'    But  this  statement  must,  of  course,  be  taken  with  some  qualifica- 

1  Eaton  V.  Winnie,  20  Mich.  156.  Co.  v.  Healer,  84  111.  126 ;  Cook  v.  Parham,  24 

2  New  Brunswick,  etc.,  E.  Co.  v.  Mugge-  Ala.  21,  34;  WooUey  i).  ScoveU,  3  Man.  &  E. 
ridge,  1  Drew.  &  Sm.  363,  382;  Directors  «.       105;  ante,  p.  1092. 

Kisch,  L.  E.  2  H.  L.  99;  Upton  v.  Eglehart,  <  WooUey  v.  ScoveU,  mpra. 

3  DiU.  496,  500.  6  Eckert  v.  Long  Island  E.  Co.,  43  N.  T. 

3  Stokes  V.  Saltonstall,  13  Pet.  181.  See  503  (affirming  s.  v.,  57  Barb.  555);  Linnehan 
WUson  V.  Susquehanna  Turnpike  Co.,  21  ».  Sampson  (Sup.  Jud.Ct.  Mass.  1878),  8  Cent. 
Barb.  68;  Buel  v.  New  York,   etc.,  E.  Co.,  L.J. 442. 

31  N.  T.  314;  Frink  v.  Potter,  17  lU.  406,  410;  «  Ibid. 

Lund  V.  Tyngsboro,  11  Cush.  563;  Brooks  v.  '  Baltimore,  etc.,  E.  Co.  v.  Boteler,  38  Md. 

Petersham,  16  Gray,  181;  Wesley  City  Coal       56S;  Healy  v.  New  York,  3  Hun,  708;  Ditch- 
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"tion.  For  a  man  to  get  drunk  and  lie  down  on  a  railroad  track  is  such  negligence 
that  if  he  is  killed  there  can  he  no  recover3'  of  damages,  unless,  after  discovering  him 
■lying  there,  the  servants  of  the  company  might  have  avoided  the  accident  hy  the 
exercise  of  ordinary  care.'  So,  It  has  been  ruled  proper  to  tell  the  jury  that  if  they 
"believe  from  the  evidence  that  the  plaintiff,  while  Intoxicated,  and  at  the  usual  and 
ordinary  time  of  the  defendant's  running  its  train  on  the  track  on  which  the  acci- 
dent happened,  was  on  said  track,  or  standing  between  the  rail  of  the  same  and  the 
freight  depot,  then  the  plaintiff  was  guilty  of  negligence.^  In  ordinary  cases,  it  is 
■obviously  error  to  exclude  evidence  that  the  plaintiff  was  intoxicated  at  the  time  of 
the  happening  of  the  accident.' 

g  23.  The  Doctrine  of  Contributory  Negligence,  how  affected  by  Stat- 
utes. —  Statutes  exacting  special  precautions  on  the  part  of  the  owners  of  dangerous 
machinery  are  generally  construed  as  not  abrogating  the  ordinary  rules  of  contribu- 
tory negligence,  though  some  exceptions,  or  partial  exceptions,  to  this  have  been 
made,  as  will  be  seen  by  a  former  chapter.*  The  effect  of  such  statutes  is  simply  to 
make  the  failure  to  comply  with  their  requirements  negligence  per  se,  and  not  to 
■excuse  negligence  in  other  persons.  Thus,  a  statute  of  Iowa  requiring  the  tumbling- 
rods  of  threshing-machines  to  be  boxed,  and  providing  that  the  owners  of  such 
machines  shall  be  answerable  in  damages  to  any  person  injured  by  a  failure  to  do  so, 
does  not  give  a  right  of  action  where  the  negligence  of  the  person  injured  directly 
contributed  to  the  injury.^ 

The  next  chapter  contains  a  full  discussion  of  statutes  giving  a  right  of  action  for 
the  benefit  of  surviving  relatives,  where  the  injury  resulted  in  death.  For  this  con- 
nection it  may  suffice  to  saj',  that  no  action  can  be  maintained  under  such  a  statute 
where  the  negligence  of  the  deceased  contributed  to  the  accident.  The  rule  in  actions 
under  such  statutes  is  just  the  same  as  though  the  accident  had  not  resulted  in  death,, 
and  the  party  injured  had  himself  brought  the  action.^ 

The  statute  of  Tennessee  with  reference  to  injuries  to  trespassers  upon  the  right 
of  way  of  railroad  companies  has  been  examined  In  a  previous  chapter.' 

?  24.  Burden  of  Proof  to  show  Contributory  Negligence.  —  A  general 
rule  which  governs  in  the  production  of  evidence  is,  that  the  burden  of  proof  is  upon 
the  party  who  maintains  the  affirmative  of  the  issue.  In  other  words,  he  who  asserts 
a  fact  necessary  to  be  shown  to  sustain  an  action  or  bar  a  recovery,  must  prove  its 
existence.*  In  applying  this  rule,  however,  in  actions  where  it  is  sought  to  recover 
for  an  injury  on  the  ground  of  the  negligence  of  another,  the  authorities  are  not  in 
accord.  Generally,  contributory  negligence  on  the  part  of  the  plaintiff  will  bar  a 
recovery.  It  would  seem,  therefore,  to  be  a  matter  of  defence,  and  that  it  would 
devolve  upon  the  defendant  to  prove  it.     Yet  it  is  held  in  several  of  the  States  that  in 


ett  V.  Spuyten  DuyvU,  etc.,  E.  Co.,  5  Hun,  '  Illinois,  etc.,  K.  Co.  v.  Cragin,  71  lU.  177; 

165;  Alger  r.  Lowell,  3  Allen,  402;  Stuart  v.  TTynn  v.  Allard,  5  Watts  &  S.  524. 
Machias  Port,  48  Me.  477;  Cramer  v.  Bur-  *  Ante,  p.  996  et  seg. 

lington,  43   Iowa,  315;   Burns    v.   Elba,  33  6  Reynolds  j).  Hindman,  32  Iowa,  146. 

Wis.  605;  Tliorp  v.  Brooklield,  30  Conn.  321;  '  Gay  v.  Winter,  34  Oal.  153;    Tucker  v. 

■O'Hagan  v.  DUlon,  10  Jones  &  Sp.  456;  infra,  Chaplin,  2  Car.  &  Kir.  730;  Indianapolis,  etc., 

5  50.  K.  Co.  V.  Stout,  53  Ind.  143, 150;  post.  Chap. 

1  O'Kecfe  v.  Chicago,  etc.,  K.  Co.,  32  Iowa,  XXIV.,  §  80. 
457.  '  Ante,  p.  451. 

2  Whalen  v.  St.  Loiiis,  etc.,  K.  Co.,  60  Mo.  *  1  Greenl.  on  Ev.,  §  74 ;  Johnson  v.  Hudson 
323,  327.  IJiver  11.  Co., .'  Diicr,  21,  2s. 
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order  to  make  out  a  prim&  facie  case  the  plaintiff  must  not  only  show  negligence- 
on  the  part  of  the  defendant,  but  he  must  also  show  that  he  was  in  the  exercise  of  due- 
care  in  respect  to  the  occurrence  from  which  the  injury  arose.  This  is  held  in  Massa- 
chusetts,^  Maine,^  lowa,^  Illinois,*  Connecticut,*  Mississippi,'  Michigan,'  and  Indiana.'- 


1  The  first  case  in  Massachusetts  which 
clearly  decides  that  the  burden  of  prool  is 
npon  the  plaintiff  to  show  the  absence  ol 
contributory  negligence  on  his  part  is  Lane 
V.  Orombie,  12  Picli.  177.  The  court  treats 
the  question  as  settled,  and  cites  as  authority 
Butterfleld  v.  Forrester,  11  East,  61;  Harlow 
ti.  Humiston,  6  Cow.  191;  Smith)).  Smith,  2 
Pick.  621.  These  cases,  however,  go  no  fur- 
ther than  to  assert  the  doctrine  that  a  plaintiff 
cannot  recover  if  liis  evidence  shows  he  was 
guilty  of  contributory  negligence.  Johnson 
V.  Hudson  Eiver  E.  Co.,  5  Duer,  21,  26.  The 
cases  in  Massachusetts  follow  Lane  v.  Crom- 
bie,  supra:  Adams  v.  Carlisle,  21  Pick.  146; 
Bigelow  V.  Rutland,  4  Cush.  247;  Bosworth 
V.  Swansey ,  10  Meto.  363, 365 ;  Parker  v.Adams, 
12  Mete.  415, 417 ;  Lucas  v.  New  Bedford,  etc., 
E.  Co.,  6  Gray,  64 ;  Eobinson  v.  Titchburg, 
etc.,  E.  Co.,  7  Gray,  92;  Callahan  v.  Bean, 
9  Allen,  401;  Hickey  v.  Boston,  etc.,  E.  Co., 
14  Allen,  429, 431 ;  Gaynor  v.  Old  Colony  E.  Co., 
100  Mass.  208;  Mui-phy  v.  Deane,  101  Mass. 
455 ;  Allyn  v.  Boston,  etc.,  E.  Co.,  105  Mass.  77 ; 
Lane  v.  Atlantic  Works,  107  Mass.  104.  It  is 
not  necessary  for  the  plaintiff  to  aver  due 
'  care  on  his  part  in  order  to  introduce  proof 
of  it.  May  v.  Princeton,  11  Meto.  442.  In 
later  cases  It  is  held  that  the  proof  of  due 
care  on  the  part  of  the  plaintiff  need  not  be 
direct,  but  the  inference  of  such  care  may  be 
drawn  from  the  absence  of  all  appearance  ol 
fault,  either  positive  or  negative,  on  his  part, 
in  the  circumstances  under  which  the  injury 
was  received.  Mayo  v.  Boston,  etc.,  R.  Co., 
104  Mass.  137;  Prentiss  v.  Boston,  112  Mass. 
43 ;  Hinckley  v.  Cape  Cod  E.  Co.,  120  Mass. 
257, 262. 

-  The  law  is  clear  and  unquestioned  that 
the  plaintiff  must  satisfy  the  jury,  as  an 
afilrmative  fact,  to  be  established  by  him  as 
a  necessary  part  of  his  case,  that  at  the  time 
of  the  accident  he  was  in  the  exercise  of 
ordinary  care.  Gleason  v.  Bremen,  50  Me. 
222,  224;  Buzzell  v.  Laoonia  Man.  Co.,  48  Me. 
113.  See  also  Dickey  v.  Maine  Tel.  Co.,  46 
Me.  483;  Perkins  v.  Eastern,  etc.,  E.  Co.,  29 
Me.  307 ;  Merrill  v.  Hampden,  26  Me.  234 ;  Ken  - 
nard  ^.  Burton,  25  Me.  39,  49,  ante,  p.  363. 
Although  the  burden  of  proof  of  due  care  is 
npon  the  plaintiff,  yet  it  may  be  inferred 
from  circumstances.  French  v.  Brunswick, 
21  Me.  29;  Foster  v.  Dixfleld,  18  Me.  380. 

3  Eusch  V.  Davenport,  6  Iowa,  443;  Rey- 
nolds tJ.  Hindman.  3-3  Iowa,  liO.  148;  Plaster 


V.  Illinois,  etc.,  E.  Co.,  86  Iowa,  449 ;  Oarlin  o.. 
Chicago,  etc.,  E.  Co.,  37  Iowa,  316;  Mul- 
downey  o.  Illinois,  etc.,  R.  Co.,  39  Iowa,  616  ^. 
».  c,  36  Iowa,  462;  32  Iowa,  176;  Patterson  v. 
Burlington,  etc.,  R.  Co.,  38  Iowa,  279;  Way  v. 
Illinois,  etc.,  R.  Co.,  40  Iowa,  341.  While  it. 
is  the  settled  rule  in  Iowa  that  in  an  action 
for  injuries  resulting  from  negligence  the- 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  injury  occurred  without  want  of  any 
reasonable  care  on  his  part,  yet  this  may  be- 
inferred  from  circumstances,  without  being- 
directly  shown.  Nelson  v.  Chicago,  etc.,  R. 
Co.,  38  Iowa,  564;  Murphy  v.  Chicago,  etc.,  E.- 
Co.,  45  Iowa,  661 ;  s.  c,  38  Iowa,  539. 

*  Aurora  Branch  R.  Co.  v.  Grimes,  13  HI. 
585 ;  Dyer  v.  Talcott,  16  111.  300 ;  Galena,  etc.,- 
E.  Co.  V.  Fay,  16  111.558;  Chicago  v.  Major,  18 
111.  349;  Galena,  etc.,  E.  Co.  v.  Jacobs,  20  111. 
478;  Chicago,  etc.,  E.  Co.  v.  Hazzard,  26  111.. 
373;  Chicago,  etc.,  E.  Co.  v.  Gregory,  58  111. 
272;  Kepperly  v.  Eamsden,  83  III.  354. 

5  Beers  v.  Housatonic  R.  Co.,  19  Conn_ 
666;  Park  v.  O'Brien,  23  Conn.  339;  Fox  v.. 
Glastenbuiy,  29  Conn.  204. 

8  Vicksburg  v.  Henuessy,  54  Miss.  391. 

'  Detroit,  etc.,  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99, 119. 

8  In  an  action  for  an  injury  caused  by  the  ■ 
negligence  of  another,  it  must  appear  from 
the  complaint,  either  by  e.xpress  averment 
or  by  a  particular  sho-wing  of  the  facts,  that 
the  injury  complained  of  occurred  without 
the  fault  or  negligence  of  the  plaintiffs 
Evansville,  etc.,  R.  Co.  v.  Dexter,  24  Ind. 
411;  Evansville,  etc.,  R.  Co.  v.  Hiatt,  17  Ind.- 
102,  105.  See  also  Mount  Vernon  v.  Dusou- 
chett,  2  Ind.  686;  Wabash,  etc..  Canal  ». 
Mayer,  10  Ind.  400;  Indianapolis,  etc.,  R.  Co. 
V.  Keely's  Administrator,  23  Ind.  133;  Toledo,, 
etc.,  R.  Co.  V.  Bevin,  26  Ind.  443;  Jefferson- 
ville  E.  Co.  0.  Hendricks,  26  Ind.  2-28;  Pitts- 
burgh, etc.,  E.  Co.  V.  Vining's  Administra- 
tor, 27  Ind.  513;  Michigan,  etc.,  E.  Co.  v.. 
Lantz,  29  Ind.  528;  Jackson  v.  Indianapolis,, 
etc.,  R.  Co.,  47  Ind.  454;  Riest  «.  Goshen,  4i 
Ind.  339.  The  plaintiff  must  show  alHrma- 
tively  that  his  fault  or  negligence  did  not 
contribute  to  the  injury.  Hathaway  v.  To- 
ledo, etc.,  U.  Co.,  46  Ind.  26,  30.  The  case  of. 
Wayne  County  Turnpike  Co.  v.  Berry,  5 
Ind.  286, 288,  seems  to  hold  that  the  plaintiff's 
want  of  contributory  negligence  might  be- 
inf erred  from  the  circumstances. 
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In  Pennsylvania,'  Missouri,'  Wisconsin,'  Kentucky,*  Maryland,*  Kansas,"  Alabama,' 
Minnesota,^  New  Jersey,'  and  California, i°  it  is  held  that  the  negligence  of  the  pi  aintiff 
contributing  to  the  injury  complained  of  is  a  matter  of  defence,  and  that,  ordinarily, 
the  burden  of  proving  it  is  on  the  defendant.  In  New  York  "  and  several  other  States, 
the  decisions  are  irreconcilable. '^  Mr.  Justice  Htwt,  in  an  opinion  delivered  in  the 
United  States  Supreme  Court,"  quotes  approvingly  the  following  language  from  a  New 
York  case :  "  "I  am  of  opinion  that  it  is  not  a  rule  of  law  of  universal  application 
that  the  plaintiff  must  prove  affirmatively  that  his  own  conduct,  on  the  occasion  of 
the  injury,  was  cautious  and  prudent.  The  onus  probandi  in  this,  as  as  in  most 
other  cases,  depends  upon  the  position  of  the  affair  as  it  stands  upon  the  undisputed 
facts.  Thus,  if  a  carriage  be  driven  furiously  through  a  crowded  thoroughfare,  and  a 
person  is  run  over,  he  would  not  be  obliged  to  prove  that  he  was  cautious  and  attentive, 
and  he  might  recover  though  there  were  no  witnesses  of  his  actual  conduct.  The 
natural  instinct  of  self-preservation  would  stand  in  the  place  of  positive  evidence, 
and  the  dangerous  tendency  of  the  defendant's  conduct  would  create  so  strong  a 


1  Beatty  v.  Gilmore,  16  Pa.  St.  463;  Erie 
V.  Schwingle,  22  Pa.  St.  384;  Pennsylvania 
Canal  Co.  v.  Bentley,  66  Pa.  Et.  30;  Bush  u. 
Johnston,  23  Pa.  St.  209;  Hays  v.  Gallagher, 
72  Pa.  St.  136  (explaining  Waters  v.  Wing,  59 
Pa.  St.  211) ;  Allen  v.  Willard,  57  Pa.  St.  374; 
Mallory  v.  Griffey,  85  Pa.  St.  275 ;  Weiss  v. 
Pennsylvania  R.  Co.,  79  Pa.  St.  387;  Pennsyl- 
vania E.  Co.  V.  Weber,  76  Pa.  St.  167;  s.  c, 
72  Pa.  St.  27.  See  Pennsylvania  E.  Co.  v. 
McTighe,  46  Pa.  St.  316. 

2  Thompson  v.  North  Missouri  R.  Co.,  51 
Mo.  190;  Hicks  v.  Pacific  R.  R.,  65  Mo.  34; 
g.  c,  64  Mo.  430 ;  Sohuerman  v.  Missouri  R. 
Co.,  3  Mo.  App.  565. 

'  Prideaux  v.  Mineral  Point,  43  Wis.  613, 
524;  Hoyt  v.  Hudson,  41  Wis.  105;  Aohten- 
hagen  v.  Watertown,  18  Wis.  331 ;  Potter  v. 
Chicago,  etc.,  R.  Co.,  22  Wis.  6)5 ;  s.  c,  21  Wis. 
372;  Milwaukee,  etc.,  R.  Co.  v.  Hunter,  11 
Wis.  160.  The  above  cases  overrule  the  con- 
trary doctrine,  held  in  Dressier  v.  Davis,  7 
Wis.  527,  and  Chamberlain  v.  Milwaukee, 
etc.,  R.  Co.,  7  Wis.  425,  431. 

4  Paducah,  eto.,R.  Co.  «.  Hoehl,  12  Bush, 
41 ;  Louisville,  etc.,  Canal  Co.  v.  Murphy,  9 
Bush,  522. 

6  Freoh  v.  Phila.,  etc.,  E.  Co.,  39  Md.  574. 
See  Irwin  v.  Sprigg,  6  GiU,  200,  206;  Balti- 
more V.  Marriott,  9  Md.  160. 

»  Kansas,  etc.,  R.  Co.  v.  Pointer,  14  Kan. 
87;  s.  c,  9Kan.  620. 

'  Sraoot  V.  Wetumpka,  24  Ala.  112. 

8  Hocum  V.  Weitherick,  22  Minn.  162. 

»  New  Jersey  Express  Co.  v.  Nichols,  32 
N.  J.  L.  166;  s.  c,  33  N.  J.  L.  434;  Durant  v. 
Palmer,  29  N.  J.  L.  544;  Moore  v.  Central  R. 
Co.,  24  N.  J.  L.  268. 

10  Gay  V.  Winter,  34  Cal.  153, 164 ;  Robinson 
r.  Western  Pacific  R.  Co.,  48  Cal.  409,  426; 
McQuilkenw.  Central  PaciflcR.  Co.,  50  Cal.  7. 


'1  It  seems  the  plaintiff  must  prove  the 
absence  of  contributory  negligence  on  his 
part.  Warner  o.  New  York,  etc.,  R.  Co., 
44  N.  T.  465  (reversing  s.  v.,  45  Barb.  299) ; 
Besiegel  v.  New  York,  etc.,  R.  Co.,  14  Abb. 
Pr.  (N.  s.)  29;  Curran  v.  Warren,  etc.,  Man. 
Co.,  36  N.  Y.  153;  Suydam  v.  Grand  Street, 
etc.,  R.  Co.,  41  Barb.  375;  De  Benedetti  ». 
Mauchin,  1  Hilt.  213;  Burke  ».  Broadway, 
etc.,  R.  Co.,  34  How.  Pr.  239;  Holbrook  v. 
Utica,  etc.,  R.  Co.,  12  N.  Y.  236;  «.  c,  16  Barb. 
113;  Spencer  v.  Utica,  etc.,  R.  Co.,  6  Barb. 
337;  Ryan  v.  Hudson,  etc.,  R.  Co.,  1  Jones 
&  Sp.  137;  Gillespie  v.  Newburgh,  64  N.  Y. 
468,  471.  But  see  Johnson  v.  Hudson  River 
B.  Co.,  20  N.  Y.  65;  s.  c,  6  Duer,  633;  5 
Duer,  21;  Robinson  v.  New  York,  etc.,  R. 
Co.,  65  Barb.  146;  Hackford  v.  New  York, 
etc.,  R.  Co.,  6  Lans.  381;  <(.  .-.,  43  How.  Pr. 
222;  Squire  v.  Central  Park,  etc.,  R.  Co.,  4 
Jones  &  Sp.  436,  and  Button  v.  Hudson  River 
E.  Co.,  18  N.  Y.  248. 

12  Lester  v.  Pittsford,  7  Vt.  158;  Barber  v. 
Essex,  27  Vt.  62 ;  Hyde  v.  Jamaica,  27  Vt.  443 ; 
Hill  V.  New  Haven,  37  Vt.  501;  Walker  v. 
Westfleld,  39  Vt.  246;  Moore  v.  Shreveport, 
3  La.  An.  645 ;  Walker  «.  Herron,  22  Texas, 
55,  61;  Little  Miami  R.  Co.  ■:;.  Stevens,  20 
Ohio,  415, 417.  In  Alabama,  the  plaintiff  need 
not  allege  his  freedom  from  fault  in  his 
complaint.  Smoot  v.  Wetumpka,  24  Ala.  112. 
See  also  Dillon  v.  Union  Pacific  R.  Co.,  3 
DiU.  319,  325.  The  plaintiff  must  show  that 
he  used  ordinary  care.  Beardsley  v.  Swan, 
4 McLean,  333;  Hulls.  Richmond, 2  Woodb. 
&  M.  337,  345. 

13  Railroad  Co.  v.  Gladmon,  15  Wall.  401, 
407. 

i-i  Oldfleld  V.  New  York,  etc.,  R.  Co.,  3  E. 
D.  Smith,  103  (affirmed,  14  N.  Y.  310). 
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probability  that  the  injury  happened  through  his  fault  that  no  evidence  would  be 
required.  *  *  *  The  culpability  of  the  defendant  must  be  affirmatively  proved 
before  the  case  can  go  to  the  jury,  but  the  absence  of  any  fault  on  the  part  of  the 
plaintiff  may  be  inferred  from  circumstances;  and  the  disposition  of  men  to  take 
care  of  themselves  and  keep  out  of  difficulty  may  be  properly  taken  into  considera- 
tion." 

On  an  examination  of  the  authorities  on  this  question,  it  will  be  found  that 
where  the  courts  have  decided  that  the  burden  of  proof  is  on  the  plaintiff  to  show 
due  Ciire  on  his  part,  they  have  also  held  (where  the  point  has  been  made)  that  this 
proof  need  not  be  direct,  but  may  be  inferred  from  the  circumstances  attending  the 
occurrence  causing  the  injury  ;i  and  in  those  States  where  the  doctrine  obtains  that 
contributory  negligence  on  the  part  of  the  plaintiff  is  a  matter  of  defence.  If  his  case 
raises  an  inference  of  negligence  on  his  part,  he  must,  in  order  to  make  out  a  primd, 
facie  case,  show  that  he  was  guilty  of  no  negligence.'  "Where  contributory  negli- 
gence is  held  matter  of  defence,  a  complaint  or  a  declaratioa  will  not  be  held  bad 
merely  because  it  omits  an  allegation  that  the  plaintiff,  or  person  injured,  was 
without  fault.'  But  it  does  not  follow  that  a  case  will  go  to  a  jury  where  it  appears 
from  the  plaintiff's  own  evidence  that  he,  or  the  person  killed  or  injured,  as  the 
case  may  be,  was  guilty  of  negligence  contributing  to  the  accident.*  In  such  a 
case,  as  elsewhere  seen,  the  judge  should  direct  a  nonsuit  or  a  verdict  for  the  defend- 
ant.* So,  in  those  jurisdictions  where  the  plaintiff  is  not  required  to  allege  in  his 
declaration,  petition,  or  complaint  that  he  was  in  the  exercise  of  ordinary  care  at  the 
time  he  was  injured,  a  nonsuit  may  be  directed,  although  the  question  of  contributory 
negligence  is  not  distinctly  raised  in  the  pleadings  at  all ;  "  for  defensive  matter  of  this 
nature  may  be  proved  under  the  general  denial.'  The  rule  has  been  very  well  stated 
by  Lyon,  J.,  in  a  case  decided  by  the  Supreme  Court  of  Wisconsin :  "  We  hold, 
that  in  the  absence  of  any  evidence  tending  to  show  that  the  plai  ntiff  was  chargeable 
with  negligence  contributing  to  the  injury  of  which  he  complains,  the  presumption 
■of  law  is  that  he  was  free  from  such  negligence,  and  the  burden  is  upon  the  defend- 
ant to  prove  such  contributory  fault,  if  the  same  is  relied  upon  as  a  defence.  The 
rule  here  adopted  does  not  apply  to  a  ease  in  which  the  proofs  on  behalf  of  the 
plaintiff  show,  or  tend  to  show,  his  contributory  negligence.  If  such  negligence  con- 
clusively appears,  the  court  will  nonsuit  the  plaintiff,  or  direct  the  jury  to  find  for 
the  defendant ;  if  the  evidence  only  tends  to  show  such  contributory  negligence,  the 
question  must  go  to  the  jury,  to  be  determined,  like  any  question  of  fact,  upon  a  pre- 
ponderance of  the  evidence."  ^ 

g  25.  When  a  Question  for  Jury.  —  Whether  there  has  been  contributory 
negligence  on  the  part  of  the  plaintiff  is  a  question  for  the  jury,  under  the  same 
circumstances  and  subject  to  the  same  limitations  as  the  question  whether  there  has 
been  negligence  on  the  part  of  the  defendant,' —  a  question  more  fully  considered 

1  Mayo  V.  Boston,  etc.,  E.  Co.,  104  Mass.  «  Hooum  v.  Weitherick,  22  Minn.  152. 
137;  Trench  v.  Brunswick,  21  Me.  29;  Nelson           '  Infra,  §  26. 

V.  Chicago,  etc.,  K.  Co.,  38  Iowa,  564;  Wayne  «  Hoyt  v.  Hudson, 41  Wis.  103,111  (Dressier 

County  Turnpike  Co.  v.  Berry,  5  Ind.  286, 288.  v.  Davis,  7  Wis.  527,  overruled). 

2  New  Jersey  Express  Co.  v.  Nichols,  33  »  Jalie  v.  Cardinal,  35  Wis.  118, 129;  Seigel 
N.  J.  L.  434;Beatty  «.  Gilmore,  16  Pa.  St.  463.  «.  Eisen,  41  Cal.  109 ;  Park  w.  O'Brien,  23  Conn. 

"  Robinson  v.  Western  Paciflc  E.  Co.,  48  339;  Kansas  Pacific  E.  Co.  v.  Bi-ady,  17  Kan. 

Cal.  409.  380;  Brown  v.  European,  etc.,  E.  Co.,  68  Me. 

<  Hocum  V.  Weitherick,  22  Minn.  152.  384;  New  Jersey  Express  Co.  v.  Nichols,  33 

s  Infra,  §  25.  N.  J.  L.  166. 
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in  the  next  chapter.  As  there  seen,'  the  rule  briefly  is,  that  where  the  facts  are 
undisputed,  or  where  but  one  reasonable  inference  can  be  drawn  from  them,  the 
■question  is  one  of  law  for  the  court ;  but  where  the  facts  are  left  by  the  evidence  in 
dispute,  or  where  fair  minds  might  draw  different  conclusions  from  them,  it  must  go 
to  the  jury,  to  resolve  the  dispute  in  the  one  case,  or  to  draw  the  inferences  in  the 
other.2  This  being  so,  where  the  undisputed  facts  show  negligence  on  the  part  of  the 
plaintiff  contributing  to  the  accident,  the  judge  ought  to  direct  a  nonsuit  or  a  verdict 
for  the  defendant,  although  in  order  to  do  so  he  must  necessarily  find  an  affirmative 
fact,  namely,  that  there  was  contributory  negligence.' 

I  26.  How  the  Defenoe  must  be  raised  in  Pleading. — The  defence  of 
contributory  negligence  is  admissible  under  the  general  plea  of  not  guilty.*  The  fact 
that  the  answer  sets  up  a  number  of  defences  other  than  contributory  negligence, 
without  pleading  contributory  negligence  specially,  does  not  preclude  the  defendant 
from  relying  on  the  defence  of  contributory  negligence  under  his  plea  of  general  denial.* 

g  27.  Evidence  —  Presumption  of  Right  Acting  —  Relevant  Circum- 
stances. —  In  a  case  where  the  evidence  is  conflicting,  it  has  been  held  proper  to 
tell  the  jury  that  they  may,  in  connection  with  the  other  facts  and  circumstances, 
infer  the  absence  of  fault  on  the  part  of  the  deceased  from  a  general  and  known  dis- 
position of  men  to  take  care  of  themselves,  and  to  keep  out  of  the  way  of  difficulty 
and  danger ;  ^  —  taking  into  consideration,  another  court  has  added,  his  character  and 
habits  as  proved.'  The  fact  that  the  person  killed  had  warned  others  against  com- 
mitting the  act  which  caused  his  death  is  admissible  to  prove  contributory  negligence.' 

g  28.  Abatement  of  Nuisances.  —  Closely  allied  to  the  doctrines  considered  in 
this  chapter  is  the  rule  that  although  a  person  places  his  property  in  the  public  high- 
way, or  in  a  navigable  stream,  so  that  it  constitutes  a  nuisance,  yet  this  does  not  war- 
rant its  destruction  by  one  to  whom  the  nuisance  occasions  no  special  damages. 
Thus,  A.  builds  his  wharf  into  the  river  beyond  low-water  mark,  so  that  it  is  a  nui- 
sance to  the  navigation.  This  does  not  excuse  B.  in  running  upon  it  with  his  vessel, 
if  there  was  room  for  his  vessel  to  pass  with  reasonable  convenience.'  So,  although 
A.  has  planted  a  bed  of  oysters  in  the  channel  of  a  public  navigable  stream,  this  will 
not  justify  B.  in  running  his  vessel  against  it,  if  there  is  room  for  his  vessel  to  pass 
without  so  doing;  for  a  private  individual  cannot  abate  a  nuisance  if  he  is  not  injured 
by  it  other  than  as  one  of  the  general  public. i°  The  reader  will  perceive  the  close  con- 
nection between  these  cases  and  that  of  Davies  v.  Mann,^'^  where  the  property  which 
was  injured  was  an  ass  fettered  in  the  highway. 

1  See  the  next  chapter,  §§  10-13.  *  Holden  v.  Liverpool  Gas  Co.,  3  C.  B.  1 ; 

*  Norton  v.  Ittner,  56  Mo.  351.    Compare  St.  A.nthony  Falls  Co.  v.  Eastman,  20  Minn. 

Thrings  v.  Central  Park  E.  Co., 7  Robt.  616.  277,  307;   Cunningham  v.  Lyness,  22  Wis. 

3  Flemming  v.  Western  Pacific  B.  Co.,  49  245. 

Cal.  253 ;  McQuUken  v.  Central  Pacific  E.  Co.,  '  Cunningham  v.  Lyness,  supm. 

50  Cal.  7;  Donaldson  v.  Milwaukee,  etc.,  R.  ^  Northern  Central  E.  Co.  v.  Gels,  31  Md. 

Co.,  21  Minn.  293;  Brown  v.  Milwaukee,  etc.,  357. 

E.  Co.,  22  Minn.  165 ;  Callahan  v.  Warne,  40  '  Gay  v.  Winter,  34  Cal.  153. 

Mo.  131;  Norton  v.  Ittner,  56  Mo.  351;  New  '  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa. 

Jersey  Express  Co.  v.  Nichols,  32  N.  J.  L.  St.  432;  s.  c,  6  Eeporter,  125. 

166;  ».  v.,  affirmed,  33  N.  J.  L.  434;  Owen  v.  »  Dimes  v.  Petley,  15  Q.  B.  276. 

Hudson  Elver  E.  Co.,  35  N.  Y.  516;  Curran  v.  1°  Colchester  v.  Brooke,  7  Q.  B.  339. 

Warren  Man.  Co.,  36  N.  Y.  153 ;  Mackay  v.  "  Ante,  p.  1105. 
New  York,  etc.,  E.  Co.,  27  Barb.  528. 
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n.  In  Case  op  Childbkjt  and  Others  Non  Stri  Juris. 

I  30.  General  Statement.  — Nearly  akin  to  the  principle  which  forbids  a  plaintiff 
to  recover  damages  for  a  wrong  to  which  his  own  negligence  has  contributed  is  the 
doctrine  which  visits  upon  a  child,  idiot,  lunatic,  or  other  person  non  sui  ju?-is,  the 
consequences  of  negligence  on  the  part  of  the  parent  or  person  having  charge  of  him, 
or  lawful  control  of  his  movements.  The  policy  upon  which  this  rule  is  based  is  well 
explained  by  Mason,  J.,  in  Mangam  v.  Brooklyn  Railroad  Company:  '■  "  This  rule," 
said  he,  "  applies  to  infants,  in  their  relations  to  society,  who  are  of  such  tender  age 
that  they  are  incapable  of  self-control  and  personal  protection.  An  infant  in  its  first 
years  is  not  sui  juris.  It  belongs  to  another,  to  whom  discretion  in  the  care  of  its  person 
is  exclusively  confided.  The  custody  of  the  infant  of  tender  years  is  confided  by  law 
to  its  parents,  or  those  standing  in  loco  parentis  ;  and  not  having  that  discretion  neces- 
sary for  personal  protection,  the  parent  is  held,  in  law,  to  exercise  it  for  him,  and  in 
cases  of  personal  Injuries  received  from  the  negligence  of  others  the  law  imputes  to 
the  infant  the  negligence  of  the  parents.  The  infant  being  non  sui  juris,  and  having 
a  keeper,  in  law,  to  whose  discretion  in  the  care  of  his  person  he  is  confided,  his  acts, 
as  regards  third  persons,  must  be  held,  in  law,  the  acts  of  the  Infant ;  his  negligence, 
the  negligence  of  the  infant." 

The  leading  case  upon  this  subject  in  this  country  is  Hartfield  v.  Roper,''  where  Mr. 
Justice  CoWEN  first  announced  the  rule  in  this  country,  and  explained  its  operation 
in  a  case  which  has  been  the  source  of  great  diversity  of  judicial  opinion,  the  course 
of  which  an  attempt  will  be  made  to  trace.  In  England,  the  rule  dates  from  the  case 
of  Waite  v.  North-Eastem  Railway  Company,'^  since  which  time  there  has  been  little 
or  no  adjudication  directly  upon  the  subject  in  that  country. 

I  31.  Who  are  to  be  held  Non  Sui  Juris.  — There  is,  of  course,  no  doubt  that 
idiots  and  lunatics  are  of  this  class,  and  therefore,  in  general,  have  no  redress  when 
injured  through  the  carelessness  of  their  keepers  in  leaving  them  in  an  exposed 
condition,  or  where  they  are  liable  to  injury  from  being  subjected  to  the  same  rules 
of  conduct  as  rational  persons.*  The  most  fruitful  source  of  controversy  is  at  what 
age  an  infant  is  to  be  regarded  as  sui  juris,  and  therefore  capable  of  exercising  some 
degree  of  care  for  its  protection.  The  reason  for  this  is  apparent.  In  States  where 
the  negligence  of  the  parent  in  not  restraining  the  child  from  situations  of  danger 
is  imputed  to  the  child,  if  the  infant  is  non  sui  juris,  such  negligence,  when  clearly 
established,  constitutes  a  bar  to  the  action  of  the  child,  as  well  as  of  the  parent  for 
injuries  to  the  former.  However,  if  it  can  be  shown  that  the  child,  at  the  time  of  the 
injury,  was  sui  juris,  capable  of  caring  for  its  safety,  the  parents  are  then  justified  in 
allowing  the  child  a  certain  degree  of  freedom  of  aetion,  and  it  is  then  incumbent 
upon  the  child  to  exercise  vigilance  for  its  protection,  but  only  such  as  can  reason- 
ably be  expected  of  a  child  of  its  maturity  and  capacity.^    In  view  of  this  fact,  two 

1  38  N.  T.  455, 459.  negligence  cannot  be  imputed  to  her.    Flori 

2  21  Wend.  615,  ante,  p.  1121.  v.  St.  Louis,  3  Mo.  App.  2«. 

«  El.  Bl.  &  El.  719  (affirmed  in  the  Court  ol  6  Lynch  v.  Nurdin,  1  Q.  B.  29;  ».  c,  4  Per. 

ExchequerChamber,  El.Bl.  &;E1. 728).  &  Dav.  672,  ante,  p.  1140;  Railroad  Co.  v. 

*  Willetts  V.  Buffalo,  etc.,  E.  Co.,  14  Barb.  Gladmon,  15  Wall.  401;  Railroad  Co.  v.  Stout, 

585.     The  mere   lact  that   a  husband  had  17  Wall.  657;  Baltimore,  etc.,  E.  Co.  ».  Fryer, 

knowledge   of   the   defective   condition   of  30  Md.  47;  The  State  v.  Baltimore,  etc.,  E. 

premises,  which  he  failed  to  impart  to  hie  Co.,  24  Md.  84;   Baltimore,  etc.,  R.  Co.  v. 

wife,  will  not  bar  the  action  of  the  wife  for  McDonnell,  43  Md.  634;  McMahon  v.  North- 

an  injury  received  from  such  defect.    His  em  Central  K.  Co.,  39  Md.  438;  East  Saginaw 
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questions  arise :  1.  At  what  age  or  period  of  a  child's  development  shall  it  be  held  to 
be  sui  juris  for  the  purpose  of  cases  of  this  kind ;  2.  Whether  this  Is  a  question  of 
law  or  a  question  of  fact. 

When  a  Child  is  Sui  Juris.  —  Where  the  age  of  the  child  admits  of  no  doubt  as 
to  its  capacity  to  avoid  danger,  the  court  will  decide  this  question  as  a  matter  of 
law.  Thus,  it  has  been  held  as  a  matter  of  law  that  a  child  three  years  and  seven 
months  old  is  not  sui  juris  ;  '  and  likewise  in  the  case  of  children  of  the  age  of  two 
years,^  one  year  and  five  months,'  two  years  and  four  months,*  two  years  and  nine 
months,^  three  years,^  under  five  years,'  five  years,*  four  years,'  nearly  four  years.^" 
six  years,"  and,  it  would  seem,  in  the  case  of  a  child  seven  years  of  age."  For  the 
same  reason,  a  boy  nearly  eleven  years  old,  active  and  intelligent,  has  been  pro- 
nounced by  the  court  not  incapable  of  taking  care  of  himself  upon  the  street ;  ^  and 
flo  of  a  boy  thirteen  years  of  age."  In  Downs  v.  New  York,  etc.,  Railroad  Company,^^ 
the  plaintiff,  an  infant  twelve  years  of  age,  travelling  with  his  mother  upon  the 
defendant's  cars,  being  unable  to  find  a  seat  in  the  car  with  her,  by  her  permission 
went  into  another,  and  there  remained  until  the  train  reached  a  station.  In  attempting 
to  leave  the  car  and  return  to  his  mother,  he  received  an  injury.     The  court  held  that 


City  E.  Co.  V.  Bohn,  27  Mich.  503,  514;  Eobin- 
son  V.  Cone,  ante,  p.  1129 ;  Blrge  v.  Gardiner, 
19  Conn.  507;  Bronson  ».  Southbury,S7  Conn. 
199;  Eauch  v.  Lloyd,  31  Pa.  St.  358;  Smith 
V.  O'Connor,  48  Pa.  St.  218;  Pennsylvania 
E.  Co.  V.  KeUy,  31  Pa.  St.  372;  OaHand  E. 
Co.  V.  Fielding,  48  Pa.  St.  320;  Mowrey  v. 
Central  Park  E.  Co.,  61  N.  Y.  667;  Costello 
».  Syracuse,  etc.,  E.  Co.,  65  Barb.  92;  Pendril 
V.  Second  Avenue  E.  Co.,  2  Jones  &  Sp.  481; 
Mangam  v.  Brooklyn  E.  Co.,  38  N.  T.  461; 
Thurber  v.  Harlem,  etc.,  E.  Co.,  60  N.  Y.  326; 
O'Mara  ».  Hudson,  etc.,  E.  Co.,  38  N.  Y.  445; 
Sheridan  v. Brooklyn,  etc.,  E.  Co.,  36  N.  Y.  39; 
FaUon  v.  Central  Park  E.  Co.,  64  N.  Y.  13; 
Casey  «.  New  York,  etc.,  E.  Co.,  6  Abb.  N.  C. 
104;  Reynolds  i!.  New  York,  etc.,  E.  Co.,  58 
N.  Y.  248;  McGovem  t).  New  York,  etc.,  B. 
Co.,  67  N.Y.  417;  Maher  v.  Central  Park  E. 
Co.,  67  N.  Y.  62;  Haycroft  v.  Lake  Shore,  etc., 
E.  Co.,  2  Hun,  489;  Phila.,  etc.,  E.  Co.  v. 
Spearen,  47  Pa.  St.  300,  304;  Pittsburgh,  etc., 
E.  Co.  V.  Caldwell,  74  Pa.  St.  421;  Brown  v. 
European,  etc.,  E.  Co.,  58  Me.  384;  Paduoah, 
etc.,  E.  Co.  V.  Hoehl,  12  Bush,  41;  Lawler  v. 
Northampton  Gas  Co.,  2  AUen,  307;  Lynch 
V.  Smith,  104  Mass.  53;  Mulligan  v.  Curtis, 
100  Mass.  612;  MoMUlau  v.  Burlington,  etc., 
E.  Co.,  46  Iowa,  231 ;  Chicago,  etc.,  E.  Co.  v. 
Becker,  76  lU.  26;  *.  c,  84  111.  483;  Weiok 
V.  Lander,  75  lU.  93;  Kerr  v.  Forgue,  54  111. 
482;  Chicago,  etc.,  E.  Co.  v.  Murray,  71  lU. 
601;  Chicago,  etc.,  E.  Co.  v.  Stumps,  69  111. 
409;  Toledo,  etc.,  E.  Co.  v.  Miller,  76  m. 
278;  Boland  v.  Missouri,  eto.,E.  Co.,  36  Mo. 
484;  Kempinger  v.  St.  Lonis,  etc.,  E.  Co.,  3 
Mo.  App.  681 ;  Coleman  ».  South-Eastern  E. 
Co.,  i  Hurl.  &  Oolt.  699;  Ewen  v.  Chicago, 


etc.,  E.  Co.,  38  Wis.  613.  The  contrary,  de- 
cided in  Honegsberger  v.  Second  Avenue  E. 
Co.,  1  Keyes,  670;  33  How.  Pr.  195;  2  Abb. 
App.  Dec.  378  (reversing  1  Daly  89) ;  Burke 
V.  Broadway,  etc.,  E.  Co.,  49  Barb.  629;  and 
Squire  v.  Central  Park  E.  Co.,  4  Jones  &  Sp. 
436,  is  not  the  law. 

1  Mangam  v.  Brooklyn  E.  Co.,  38  N.  Y.  455 ; 
s.  c,  36  Barb.  230. 

2  Hartileld  v.  Eoper,  ante,  p.  1121 ;  Wright 
V.  Maiden,  etc.,  E.  Co.,  4  Allen,  283. 

3  Kreig  v.  Wells,  1 E.  D.  Smith,  76. 

»  CaUahan  v.  Bean,  9  Allen,  401 ;  Toledo, 
etc.,  E.  Co.  V.  Grable,  88  HI.  441. 

6  Evansville,  etc.,  E.  Co.  v.  Wolf,  69  Ind. 
89;  O'Flaherty  v.  Union  E.  Co.,  45  Mo.  70. 

°  Mascheck  v.  St.  Louis  E.  Co.,  3  Mo.  App. 
600. 

'  Lafayette,  etc.,  E.  Co.  v.  Huffman,  28  Ind. 
287. 

8  JeffersonvUle,  etc.,  E.  Co.  v.  Bowen,  40 
Ind.  646;  s.  e.;49Ind.  154;  MoGarryo.Loomis, 
63  N.  Y.  104;  Pittsburgh,  etc.,  E.  Co.  v.  Cald- 
well, 74  Pa.  St.  421. 

0  Lehman  v.  Brooklyn,  29  Barb.  234 ;  North 

Pennsylvania  E.  Co.  w.Mahoney,  57  Pa.  St.  187- 

10  McLain  v.  Van  Zandt,  7  Jones  &  Sp.  347' 

n   Chicago  v.  Starr's  Administrator,  42  111. 

174;  Meeks  v.  Southern  Pacific  E.  Co., 52  Oal, 

602. 

12  Pittsburgh,  etc.,  E.  Co.  v.  Vining's  Ad- 
ministrator, 27  Ind.  613. 

13  McMahon  v.  New  York,  33  N.  Y.  643,  647. 
See  also  Nagle  v.  Allegheny,  eto.,B.  Co.  (Sup 
Ct.  Pa.  1879) ,  6  W.  N.  0.  BIO ;  ».  c,  8  Cent.  L.  J 
307. 

14  Aohtenhagen  v.  Watertown,  18  Wis.  331 
16  47  N.  Y.  83. 
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it  was  not  negligence  per  se  for  tlie  mother  to  permit  him  to  go  from  one  car  to 
another,  under  the  circumstances. 

If  there  is  any  doubt  as  to  the  child  being  of  the  age  and  capacity  that  in  law 
constitutes  one  sui  juris,  it  should  be  submitted  to  the  jury  to  say  by  their  verdidt 
whether  he  is  so  or  not.  Such  was  held  to  be  the  proper  course  in  the  case  of  a  child 
between  six  and  seven  years  old,'  ten  years,^  eight  years,'  nearly  seven  years,*  six 
years,*  five  and  one-half  years,'  five  years,'  and  four  years  and  seven  months.'  Simi- 
larly, courts  have  refused  to  declare  it  negligence,  as  a  matter  of  law,  to  send  out  a 
child  two  years  and  eight  months  old  under  the  care  of  another  eight  years  of  age; ' 
one  three  and  one-half  years  old  in  company  with  another  nine  years  of  age ;  "•  one 
a  little  over  three  years,  in  company  with  another  between  nine  and  ten ; "  one  four 
years  and  five  months  old  in  company  with  another  of  twelve  years  and  six  months ;  ^ 
and  one  six  years  of  age  in  company  with  another  of  ten.''  Much,  however,  in  the 
foregoing  cases  depends  upon  the  character  of  the  place  where  the  child  is  permitted 
to  be,  —  whether  a  busy  or  an  unfrequented  street,  or  whether  other  circumstances  of 
danger  are  ordinarily  present.'*  When  the  age  of  the  child  is  such  that  he  is  close 
upon  the  dividing  line  between  that  class  of  children  whom  the  court  will  pronounce 
non  sui  juris  and  that  which  is  relegated  to  the  decision  of  the  jury,  and  the  question 
relates  to  the  negligence  of  his  parents  in  sufi"ering  him  to  go  at  large  unattended,  it 
is  not  surprising  to  find  testimony  that  the  child  is  one  of  more  than  ordinary  intel- 
ligence and  activity, •'  or  possessed  of  discretion  in  advance  of  his  years  and  size.'* 

§  32.  The  EnglishRule.  —  In  Waite  v.  North-Eastem  Railway  Company^''  the 
facts  were  that  the  plaintiff,  a  child  five  years  old,  was  in  charge  of  its  grandmother, 
who  procured  tickets  for  both  at  a  railway  station,  with  the  intention  of  taiing  the 
train  at  that  place.  The  pair,  in  crossing  the  track  for  the  purpose  of  reaching  a 
platform  on  the  side  of  the  station  opposite  the  ticket-office,  were  run  down  by  a 
train,  under  circumstances  (as  the  jury  found)  of  concurrent  negligence  on  the  part  of 
the  grandmother  and  of  the  servants  of  the  defendant.  The  grandmother  was  killed, 
and  the  plaintiff  received  personal  injuries  for  which  the  suit  was  brought.  In  the 
Court  of  Queen's  Bench,  Lord  Campbell,  C.  J.,  held  that  the  infant  was  so  ideniified 
with  the  grandmother  that  the  action  could  not  be  maintained.  This  view  was  sus- 
tained in  the  Court  of  Exchequer  Chamber.  The  judges  generally  based  their 
opinions  upon  the  ground  that  the  action  was  for  a  breach  of  duty  arising  out  of  a 
contract  made  by  the  defendant  with  the  pe^son  having  the  plaintiff  in  charge.     Said 

'  Honegsberger  v.  Second  Avenue  E.  Co.,  i"  Mulligan  v.  Curtis,  100  Mass.  512. 

1  Keyes,  670;  «.  c,  33  How.  Pr.  195;  2  Abb.  "  Ihl  «.  Forty-eeoond  Street  E.  Co.,  47  N. 

App.  Dec.  378.  T.  317. 

2  Lovett  V.  Salem,  etc.,  E.  Co.,  9  AUen.  «  ^ast   Saginaw  City  E.  Co.  v.  Bohn,  27 

557;  Karr  v.  Parks,  iO  Gal.  188.  Moih.  503. 

8  Drew  V.  Sixth  Avenue  E.  Co.,  26  K.  T.  's  Chicago,  etc.,  E.  Co.  v.  Becker,  76  lU.  25; 

*9-  ».  c,  84  lU.  483. 

*  Oldfleld  V.  Harlem  E.  Co.,  14  N.  T.  810;  "  Karr  v.  Parks,  40  Cal.  188;  Clucago,  etc., 

B.  c,  3  E.  D.  Smith,  103.  E.  Co.  v.  Starr's  Administrator,  42  lU.  174; 

6  Oosgrove  v.  Ogden,  49  N.  T.  255.  Pittsburgh,  etc.,  E.  Co.  v.  Vinlng's  Admin- 

«  BarksduU  v.  New  Orleans,  etc.,  E.  Co.,  istrator,  27  Ind.  513. 

23  La.  An.  180.  is  oldfleld  v.  Harlem  E.  Co.,  14  N.  T.  310; 

'  Karr  v.  Parks,  40  Cal.  188.  Barksdull  u.  New  Orleans,  etc.,  E.  Co.,  23  La 

8  Lynch  v.  Smith,  104  Mass.  53 ;  St.  Paul  v.  An.  180. 

Kuby,  8  Minn.  154.                                              "  w  Ly^ch  v.  Smith,  104  Mass.  53. 

'  O'Flaherty  v.  Union  E.  Co.,  45  Mo.  70.  "  El.  Bl.  &E1.  719,  728. 
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Crowdbk,  J. :  "  The  case  is  the  same  as  if  the  child  had  been  in  the  mother's  arms ;"  ' 
therefore  whatever  rights  the  plaintiff  had  in  the  premises  must  be  predicated  upon 
the  contract  of  carriage.  "The  contract  of  conveyance,"  said  Cockburn,  C.  J.,  "is 
on  the  implied  condition  that  the  child  is  to  be  conveyed  subject  to  due  and  proper 
care  on  the  part  of  the  person  having  it  in  charge."  Williams,  J.,  had  no  doubt 
that  what  was  resolved  in  this  case  would  be  true  generally  although  there  was  no 
contract  whatever  in  the  case.  Said  he :  "  The  person  who  has  the  charge  of  the 
child  is  identified  with  the  child.  If  a  father  drives  a  carriage,  in  which  his  infant 
child  is,  in  such  a  way  that  he  incurs  an  accident  which  by  the  exercise  of  reason- 
able care  he  might  have  avoided,  it  would  be  strange  to  say  that  though  he  himself 
could  not  maintain  an  action,  the  child  could." 

This  case  gives  the  English  rule  so  far  as  it  has  been  declared  by  the  courts  of  that 
country.  It  must  be  noticed  that  in  order  to  impute  the  negligence  of  the  custodian 
to  the  infant,  the  latter  must  be  actually  present  and  in  charge  of  the  former,  so  that 
his  movements  may  be  made  the  subject  of  control.  It  is  believed  that  there  is  no 
decision  of  the  English  court  similar  to  the  large  body  of  American  decisions  which 
discuss  the  effect  of  the  negligence  of  the  parent  or  custodian  in  allowing  a  child  to 
wander  from  home,  or  failing  to  restrain  it  within  safe  limits.  In  Lygo  v.  Newbold,'' 
the  facts  of  which  case  bear  no  analogy  to  those  of  the  cases  under  discussion,  Al- 
DEESON,  B.,  during  the  course  of  the  argument,  and  in  the  discussion  of  a  hypothetical 
case,  interjects  this  evidently  ill-considered  remark:  "The  negligence,  in  truth,  is 
attributable  to  the  parent  who  permits  the  child  to  be  at  large.  It  seems  strange  that 
a  person  who  rides  in  his  carriage  without  a  servant,  if  a  child  receives  an  injury  by 
getting  up  behind  for  the  purpose  of  having  a  ride,  should  be  liable  for  the  injury." 

It  is  quite  uncertain  what  would  he  the  decision  of  the  English  courts  if  the  issue 
were  presented  in  an  action  by  a  child  non  sui  juris,  negligently  permitted  by  its 
parents  to  wander  upon  the  street,  or  escaping  through  their  negligence  and  injured 
by  the  negligence  of  another  person.  There  are  cases  in  which  children  thus  stray- 
ing about,  and  injured  by  the  negligence  of  third  persons,  have  been  held  entitled  to 
recover.*  On  the  other  hand,  there  are  later  decisions,  and  apparently  irreconcilable 
with  the  former,  in  which  it  was  held  that  no  recovery  could  be  had.*    These  cases 

1  £1.  Bl.  &  El.  736.  breach  of  duty  has  the  owner  of  the  vehicle 

2  9  Exch.  302, 305.  committed  ?    Obviously  none.    The  action, 
s  It  is  important  to  bear  in  mind,  inactions       therefore,  is   entirely  without  foundation. 

for  injuries  to  ohUdren,  a  very  simple  and  See  Phila.,  etc.,  E.  Co.  v.  Spearen,  47  Pa.  St. 

fandamental   fact,  which   in  this   class  of  300;  Hartfleld  v.  Boper,  21  Wend.  615,  622; 

cases  is  sometimes  strangely  lost  sight  of,  Bulger  v.  Albany  E.  Co.,  42  N.  T.  459 ;  Hu- 

viz.,  that  no  action  arises  without  a  breach  bener».  New  Orleans,  etc.,  E.  Co.,  23  La.  An. 

of  duty.    It  is  doubtless  true  that  the  public  492 ;  Chicago,  etc.,  E.  Co.  v.  Stumps,  69  111. 

are  held  to  a  higher  degree  of  care  towards  409;  Brown  v.  European  E.  Co.,  58  Me.  384; 

children  than  adults,  and  that  children  of  Meeks  v.  Southern  Pacific  E.  Co.,  52  Cal. 

tender  years  are   incapable  of   negligence  602. 

{post;  §  38) ;  but  from  these  facts  it  must  not  *  Lynch  v.  Nurdin,  1 Q.  B.  29;  a.  c,  4  Per. 

be  hastily  concluded  that  an  action  can  be  &  Dav.  672,  amte,  p.  1140;  Gardner  v.  Grace, 

maintained  in  every  case  of    injury.     The  1  Fost.  &  Pin.  369.  / 

case  supposed  by  Alderson,  B.,  is  a   good  '  Hughes  u.  Macfle,  and  on  the  same  facts, 

illustration.    The  thoughtless  act  of  a  child  Abbott  v.  Maofle,  2  Hurl.  &  Colt.  744;  s.  c,  10 

brings  himself  in  contact  with  a  person  per-  Jur.   (N.  s.)   6G2;  33  L.  J.   (Exch.)  177;   12 

forming  his  business  in  a,  lawful  manner.  Week.  Eep.  315 ;  9  L.  T.  (N.  s.)  513;  Mangan 

Granted  that  the  child  is  too  young  to  per-  v.  Atterton,  4  Hurl.  &  Colt.  388;  s.  c,  L.  E.  1 

ceive  the   difference  between  danger  and  Exch.  239;  35  L.  J.   (Exch.)  161;  14  Week, 

safety,    the   question   still   remains,   What  Eep.  771 ;  14  L.  T.  (N.  s.)  411. 
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were  decided  upon  grounds  wholly  independent  of  that  under  consideration.  In  none 
of  them  is  the  negligence  of  the  parent  in  allowing  the  child  to  be  at  large  even 
hinted  at. 

§  33.  The  Rule  as  declared  in  Hartfield  v.  Roper.  — As  previously  stated,  we 
turn  to  the  case  of  Harifield  v.  Roper  ^  for  the  first  enunciation  of  the  rule  that  where 
a  child  of  such  tender  age  as  not  to  possess  sufficient  discretion  to  avoid  danger  is  per- 
mitted by  its  parents  to  be  in  a  public  highway  without  any  one  to  guard  it,  and  is 
there  run  over  by  a  traveller  and  injured,  neither  trespass  nor  case  will  lie,  unless  the 
injury  be  voluntary  or  the  result  of  "gross  neglect"  on  the  part  of  such  traveller. 
In  an  action  for  such  injury,  if  the  conduct  of  the  child  be  such  as  would  constitute 
negligence  on  the  part  of  an  adult,  although  the  child,  by  reason  of  his  tender  age,  be 
incapable  of  using  that  degree  of  care  which  is  expected  of  a  person  of  prudence,  the 
want  of  such  care  on  the  part  of  the  parents  or  guardians  of  the  child  furnishes  a  com- 
plete defence  to  an  action  by  the  child  for  the  injury  sustained. 

The  rule  which  imputes  the  negligence  of  parents  to  children  has  received  the  sup- 
port of  subsequent  decisions  in  New  York,  and  of  the  courts  of  last  resort  in 
Massachusetts,^  Maine,'  Maryland,*  Indiana,^  Illinois,^  California,'  and  Nebraska.^ 
On  the  contrary,  it  is  denied  in  Pennsylvania,'  Vermont, i°  Connecticut,"  Ohio,"  Vir- 
ginia,'' Missouri,'*  and  Alabama  '*  that  the  failure  of  the  parent  to  exercise  proper  care 
over  the  child,  such  that  it  shall  be  restrained  within  safe  limits,  can  affect  the 
child's  right  of  action  for  injuries  sustained  through  the  negligence  of  third  persons. 

I  34.  The  Rule  in  Hartfield  v.  Roper  discussed.  — A  careful  reading  of  this 
case  will  show  that  the  rule  which  Mr.  Justice  Cowbn  took  pains  to  declare,  was 
entirely  unnecessary  to  the  decision  of  the  case ;  for  upon  the  facts  no  other  con- 
clusion could  have  been  reached.  At  one  stage  of  the  opinion  '^  he  says :  "  My  diffi- 
culty in  the  case  at  bar  is  to  find .  the  least  color  of  imputing  gross  negligence,  or, 

1  Ante,  p.  1121.  North  Beach,  etc.,  E.  Co.  40  CaJ.  447;  Meeks 

'  Wright  V.  Maiden,  etc.,  E.  Co.,  I  Allen,  v.  Southern  Paciflo  E.  Co.,  52  Oal.  602. 

283;  Holly  v.  Boston  Gas  Co.,  8  Gray,  123;  «  Meyer  o. Midland  E.  Co.,  2  Neb.  319,  322. 

Mulligan  ».  Onrtis,  100  Mass.  612;  Lynch  ».  »  Smith  r.  O'Connor,  48  Pa.  St.  218;  Penn- 

Smith,  104   Mass.  63;   Callahan  v.  Bean,  9  sylvania    E.  Co.  v.  Kelly,   31  Pa.    St.  372; 

AUen,  401;  Lovett  v.  Salem,  etc.,  E.  Co.,  9  Eauch  v.  Lloyd,  31  Pa.  St.  358;  Kay  v.  Penu- 

Allen,  557.  sylvania  E.  Co.,  65  Pa.  St.  269;  Phila.,  etc., 

3  Brown  ».  European,  etc.,  E.  Co.,  58  Me.  E.  Co.  v.  Long,  75  Pa.  St.  257;   Glassey  v. 

384,  388.  HestonvUle,  etc.,  E.  Co.,  57  Pa.  St.  172. 

*  McMahon  v.  Northern  Central  E.  Co.,  39  lo  Eobinson  v.  Cone,  22  Vt.  213,  ante,  p.  1129. 

Md.  439 ;  Baltimore,  etc.,E.  Co. ».  McDonnell,  But  see  GUdden  v.  Eeading,  38  Tt.  52. 

43  Md.  551.  11  Birge  v.  Gardiner,  19  Conn.  507;  Daly  v. 

6  EvansviUe,  etc.,  E  Co.  v.  Wolf,  59  Ind.  Norwich,  etc.,  E.  Co.,  26  Conn.  591. 

S9;  JeffersonvUle,  etc.,  E.  Co.  v.  Bowen,  40  12  Belief ontaine  E.  Co.  v.  Snyder,  18  Ohio 

Ind.  545;  s.  c,  49  Ind.  154;  Pittsburgh,  etc.,  St.  399;  Cleveland,  etc.,  E.  Co.  «.  Manson,  30 

E.  Co.  V.  Vining's  Administrator,  27  Ind.  513;  Ohio  St.  451. 

Lafayette,  etc.,  E.  Co.  v.  Huffman,  28  Ind.  "  Norfolk,  etc.,  E.  Co.  v.  Ormsby,  27  Gratt. 

■2S7.  455. 

»  Chicago  V.  Major,  18  lU.  349;  Chicago,  "  Boland  v.  Missouri,  etc.,  E.  Co.,  36  Mo. 

etc.,  E.  Co.  V.  Gregory,  68  HI.  226 ;  Chicago  v.  484.   But  see  StiUson  v.  Hannibal,  etc.,  E.  Co., 

Starr's  Administrator,  42  111.  174;  Chicago,  67  Mo.  671;  ».  o-.,  7  Cent.  L.  J.  107. 

etc.,  E.  Co.  V.  Beoter,  76  HI.  25;  s.  c,  84  111.  is  Government  Street  E.  Co.  ■<;.  Hanlon,  53 

4S-3;  Chicago  v.  Hesing,  83  HI.  204;  Toledo,  Ala.  70. 

etc.,  E.  Co.  V.  Grable,  88  HI.  441.  18  21  Wend.  622,  ante,  p.  1127. 

'  Karri). Parks,  40  Oal.  188;  Schierhold*. 
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Indeed,  any  degree  of  negligence,  to  the  defendants."  The  rule,  however,  as  declared, 
is  very  strictly  upheld  in  Massachusetts.  In  Wright  v.  Maiden,  etc.,  Railroad  Com- 
pany 1  it  was  held  that  the  fact  that  a  child  two  years  of  age  is  passing  unattended  across 
a  public  street  in  a  city  traversed  by  a  horse-railroad  is  of  itself  primS,  facie  evidence 
•of  neglect  in  those  having  it  in  charge.  In  Callahan  v.  Bean  ^  a  question  was  decided 
by  the  court,  which  it  would  seem  might  very  properly  have  been  submitted  to  the 
jury.  The  evidence  was  that  the  father  of  the  plaintiff,  a  child  two  years  and  four 
months  old,  had  taken  him  across  the  street  to  purchase  some  candy  for  him.  After 
making  the  purchase,  the  father  went  with  the  child  to  the  door  of  the  shop,  looked 
up  and  down  the  street,  and,  seeing  no  horse,  person,  or  other  impediment  in  the 
street,  directed  the  plaintiff  to  go  across  the  street  to  his  home.  The  street  was  about 
eighteen  feet  wide  between  the  curb-stones,  and  the  shop  in  question  was  not  directly 
■opposite  the  door  of  the  house  of  the  plaintiff's  father,  but  about  thirty  feet  further  up 
the  street.  Having  given  the  above  direction,  the  father  turned  away,  without  watch- 
ing to  see  whether  the  child  crossed  the  street  in  safety.  Within  two  minutes  the 
child,  while  in  the  street,  was  run  down  by  a  baker's  cart  owned  by  the  defendant, 
and  driven  by  him  down  the  street  upon  a  gallop.  Hoak,  J.,  affirmed  the  ruling  of 
the  court  below  directing  a  verdict  for  the  defendant,  on  the  ground  that  the  plaintiff 
had  not  shown  due  care  on  the  part  of  himself  or  his  parents.' 

It  is  gratifying,  however,  to  observe  that  although  some  subsequent  decisions  have 
followed  the  rule  in  Hartfield  v.  Roper  in  all  its  harshness,*  yet  in  more  recent  cases, 
in  the  State  where  the  rule  was  first  declared  the  courts  have  taken  a  more  humane 
view  of  cases  of  this  kind.  In  Hartfield  v.  Roper  the  language  of  the  court  is  at  times 
almost  extravagant:  "A  snow-path  in  the  public  highway  is  among  the  last  places  in 
this  country  to  which  such  a  small  child  should  be  allowed  to  resort,  unattended  by 
any  one  of  suitable  age  and  discretion.  *  *  *  To  allow  small  children  to  resort 
iihere  alone  is  a  criminal  neglect."  When  it  is  remembered  that  the  accident  from 
which  the  action  arose  in  this  case  happened  in  the  country,  where  there  was  but  a 
solitary  house,^  it  would  appear  manifestly  unjust  to  declare  the  conduct  of  the  plain- 
tiff's parents,  in  allowing  their  child  to  step  into  the  road,  negligence  joc;-  se.  It  is 
now  held  that  parents  are  not  obliged  to  restrain  their  children  within  doors  at  their 
peril.8 

g  35.  This  Rule  modified.  —  The  harshness  of  the  rule  is  very  much  modified 
in  its  application  in  several  States  which  profess  to  follow  it.  Thus,  in  Maryland  it 
is  held  that  a  child  more  sui  juris  will  not  be  prevented  from  recovering  in  consequence 
of  the  negligence  of  his  parents,  if  the  jury  shall  find  that  the  consequences  of  such 
negligence  could  have  been  avoided  hy  the  exercise  of  ordinary  care  and  prudence 
on  the  part  of  the  defendant.'    In  McMahon  v.  Northern  Central  Railroad  Com- 


1 4  Allen,  283.  Central  Park,  etc.,  E.  Co. ,  64  N.  T.  13 ;  Lovett 

s  9  Allen,  401.  v.  Salem,  etc.,  K.  Co.,  9  Allea,  557;  Muiin  v. 

'  See  also  McLain  v.  Van  Zandt,  7  Jones  &  Reed,  4  Allen,  431 ;  Barksdull  v.  New  Orleans, 

gp.  347.  etc.,  E.  Co.,  23  La.  An.  180;  Hagan's  Petition 

*  Kreig  v.  Wells,  1  E.  D.  Smith,  76;  Leh-  (U.  S.  Cir.  Ct.  East.  Dlst.  Mo.,  before  Dillon, 

man  v.  Brooklyn,  29  Barb.  234.  J.),  7  Cent.  L.  J.  311. 

6  24  Wend.  618,  ante,  p.  1123.  '  Baltimore,  etc.,  E.  Co.  v.  McDonnell,  43 

«  Mangam  v.  Brooklyn,  etc.,  E.  Co.,  38  N.  Md.  535,  551.    This  modification  ol  tlie  rule  — 

T.  455 ;  MnUaney  v.  Spenoe,  15  Abb.  Pr.  (N.  which  is  really  nothing  more  than  a  rule  in 

8.)  319;  McGarry  v.  Loomis,  63  N.  T.  104;  the  lawol  contributory  negligence,  applied 

Oosgrove  v.  Ogden,  49  N.  T.  255;  Fallon  v.  alike  in  case  of  injuries  to  person  and  prop- 
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pany,^  the  plaintiff,  a  child  five  years  and  nine  months  old,  was  sent  by  his  mother  to  a 
junk-store  to  sell  a  basket  of  rags.  To  reach  the  store,  it  was  necessary  to  cross  a  street- 
traversed  by  the  tracks  of  the  defendant.  In  returning  home,  the  child  was  run  over 
and  maimed  by  the  defendant's  cars.  There  was  some  evidence  of  negligence  on  the^ 
part  of  the  persons  in  charge  of  the  train.  This  was  held  to  be  a  proper  case  for  the- 
decision  of  a  jury,  under  instructions  that  the  plaintiff  might  recover  if  the  injury 
resulted  from  the  want  of  ordinary  care  on  the  part  of  the  defendant's  agents,  provided, 
it  should  appear  that  the  accident  could  not  have  been  avoided  by  the  exercise  of 
such  care  and  caution  by  the  plaintiff  as  ought,  under  the  circumstances,  to  be  reason- 
ably expected  from  one  of  his  age  and  intelligence ;  also,  that  there  was  no  want  of 
ordinary  care  and  prudence  on  the  part  of  his  parents,  directly  contributing  to  the 
accident. 

The  Supreme  Court  of  California  also  is  quite  liberal  in  relegating  cases  of  this 
character  to  the  decision  of  a  jury.  Thus,  in  Karr  v.  Parks^  the  plaintiff,  a  child 
between  ten  and  eleven  years  of  age,  was  permitted  by  her  parents  to  take  her  sister, 
five  years  of  age,  upon  an  unfrequented  street  or  road  to  pick  flowers.  While  thug 
engaged,  the  elder  sister  was  hooked  by  the  defendant's  cow.  The  plaintiff  was 
allowed  to  recover.  In  the  course  of  the  opinion  of  the  court,  it  was  said:  "In  a 
street  comparatively  unfrequented,  as  in  this  case,  we  certainly  should  not  hold  it 
evidence  of  negligence,  even  in  children  of  more  tender  years ;  and  if  the  injury  had 
been  done  to  the  younger  sister,  instead  of  the  elder,  while  walking  in  the  street  in 
the  daytime,  within  sixty  feet  of  her  father's  house,  when  there  was  no  particular 
reason  to  apprehend  danger,  and  in  a  street  almost  entirely  unused,  we  should  not  be 
prepared  to  say,  as  matter  of  law,  that  it  was  negligence  on  the  part  of  the  parent. 
Such  a  rule  would  be  harsh  and  unreasonable,  especially  to  the  poor,  in  every  town 
and  city."  ' 

erty  (anle,  §  6)  —is  to  be  highly  commended.  See  also  Linnehan  v.  Sampson  (Sup.  Jud.  Ot. 

A  man  may  allow  his  property  to  be  wrong-  Mass.  1878),  8  Cent.  L.  J.  i42.    Contrast  such 

luUy  in  an  exposed  position,  —  an  ass,  for  manifest  justice   and   humanity  with   the 

example,  fettered  in  the  Mghway,  or  a  bed  frigid  technicality  of  a  rule  which  makes 

of   oysters   in   a  navigable   river, —yet  if  the   imputation   of   negligence   perfect  in 

travellers,  by  the  exercise  of  ordinary  care,  proportion  to  the  helplessness  of  the  victim, 

can  avoid  doing  it  injury,  they  are  bound  to  exposes  life  and  limb  to  the  recklessness  of 

do  so.    Davies  v.  Mann,  ante,  p.  1105.    See  others,  who  are  suffered  to  go  unpunished, 

also  Bridge  ti.  Grand  Junction  R.  Co.,  3  Mee.  the  law  being  satisfied  with  a  vicarious  sub- 

&W.iU;  Colchester  v.  Brooke,  7  Q.  B.  339;  ject  upon  which  to  visit  the  penalty  of  a 

Radley  v.  London,  etc.,  E.  Co.,  L.  E.  9  Exoh.  slight  degree  of  negligence.    Sea  Callahan 

71;i3L.  J.  (Exch.)  73;  s.  c,  1  App.  Cas.  754  v.  Bean,  9  Allen,  40L    If  the  doctrine   of 

(reversing  L.  E.  10  Exch.  100;  a  L.  J.  (Exch.)  Davies  v.  Mann  (ante,  p.  1105),  orKerwhaoker 

73;  33L.T.  (N.  s.)209),a»«e,p.ll08.    Uresort  ».  Cleveland,  etc.,  E.  Co.  (ante,  p.  472),  or 

be  had  to  analogy,  it  will  be  found  that  this  Colchester  v.  Brooke  (supra)  and  Hartfleldo. 

rule  of  imputed  negligence,  as  applied  to  Eoper  (ante.p.  1121),  are  equally  to  be  ao- 

persons  non  sui  juris,  is  an  anomaly.    For  cepted  as  expressing  rules  of  the  common 

example,  the  law  has  so  high  a  regard  for  law,  it  will  result  that  that  law  has  more 

human  life  that,  ordinarily,  it  will  not  impute  regard  for  an  ass,  a  hog,  or  an  oyster,  than 

negligence  to  an  effort  to  preserve  it,  made  for  a  child, 

by  a  person  who  leaves  a  \i  ositiou  of  security  i  39  Md.  438. 

to  relieve  an  imperilled  fellow-creature,— as  a  40  Cal.  188. 

where  a  person,  rushing  in  front  of  a  railroad  »  See  also  Mangam  v.  Brooklyn  E.  Co.,  38  N. 

train  to  rescue  a  child  upon  the  track,  lost  Y.  455;  Jetter  v.  New  York,  etc.,  E.  Co.,  2 

his  own  life  in  so  doing,  his  representa-  Keyes,  154;  O'Flaherty  v.  Union  E.  Co.,  46 

tive  was  held  entitled  to  recover  damages.  Mo.  70;  Hagan's  Petition,  7  Cent.  L.  J.  311. 
Eckert  v.  Long  Island  B.  Co.,  43  K.  Y.  502. 
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The  rigor  of  the  rule  is  much  abated  in  Illinois,  from  the  fact  that  in  that  State  the 
rule  of  "comparative  negligence"  prevails.^  The  child  is  held  entitled  to  recover, 
although  the  parent  was  negligent  in  permitting  it  to  he  abroad,  provided  this  negli- 
gence was  slight,  and  the  defendant's  negligence  causing  the  injury  gross  in  com- 
parison. In  this  State  also  the  condition  in  life  and  the  means  of  the  parent  for 
restraining  the  child  may  he  shown,  as  indicating  the  degree  of  care  which  the  law 
will  demand  under  the  circumstances.^ 

A  sensible  interpretation  of  the  rule  is,  that  if  a  child,  though  non  stii  juris,  has 
not  committed  or  omitted  any  act  which  would  constitute  negligence  in  a  person  of 
full  discretion,  an  injury  by  the  negligence  of  another  cannot  be  defended  on  the 
ground  of  contributory  negligence  of  the  parent  or  custodian  in  not  restraining  the 
child.  In  such  a  case,  the  child  being  in  a  lawful  place,  and  exercising  what  would 
be  regarded  as  ordinary  care  in  an  adult,  is  entitled  to  recovery  for  an  injury  occa- 
sioned by  the  wrongful  act  of  another,  irrespective  of  the  conduct  of  the  parents. 
Thus,  in  McQarry  v.  Loomis  '  it  was  held  that  a  child  four  years  of  age,  being  upon 
the  sidewalk  (which  did  not  constitute  negligence  per  se),  and  found  by  the  jury  to 
be  in  the  exercise  of  proper  care,  was  entitled  to  recover  for  an  injury  received  by 
falling  into  a  pool  of  hot  water,  formed  adjacent  to  the  sidewalk  by  the  escape  of 
steam  and  water  from  the  waste-pipe  of  the  works  of  the  defendant.  This  is  further 
illustrated  by  cases  of  children  run  over  or  otherwise  injured  in  the  highway,  when 
their  conduct  is  all  that  could  be  expected  of  adults  reasonably  prudent.* 

It  should  be  remembered  that  the  rule  as  declared  in  Hartfield  v.  Roper  under  no 
circumstances  permits  either  a  voluntary  injury  to  one  non  aui  juris,  or  conduct 
towards  such  a  one  amounting  to  " gross  negligence."  There  is  no  rule  more  just 
than  that  the  public  are  bound  to  exercise  a  higher  degree  of  care  towards  persons  of 
this  class  than  towards  people  in  general.*  Thus,  as  previously  stated,^  «■  railroad 
company  will  not  be  liable  for  a  failure  of  its  agents  to  stop  a  train  on  seeing  a 
person  walking  ahead  on  the  track,  even  though  there  is  sufficient  time  to  do  so> 
provided  they  give  the  proper  signals  of  warning.  But  this  rule  does  not  prevail 
when  the  trespasser  is  a  child,  or  one  obviously  incapable  of  exercising  discretion 
commensurate  with  the  perils  of  the  situation;'  hence  conduct  which  as  towards  the 
general  public  might  be  fully  up  to  the  standard  of  "due  care,"  plainly  may  exhibit 
"gross"  negligence,  or  an  inclination  to  do  "^  wilful  injury,  when  considered  with 

1  Supra,  §  16.  think,  visiting  the  sins  of  the  fathers  upon 

2  Ohioago  V.  Major,  18  HI.  349;  Pittsburgh,  the  children  to  an  extent  not  contemplated 
etc.,  R.  Co.  V.  Bumstead,  48  111.  221;  Chicago,  in  the  Decalogue,  or  in  the  more  imperfect 
etc.,  R.  Co.  V.  Gregory,  68  lU.  226;  Chicago  digests  of  human  law." 

V.  Hesing,  83  Dl.  204.  ^  Isabel  v.  Hannibal,  etc.,  R.  Co.,  60  Mo. 

»  63  N.  Y.  104.    This  case  would  seem  to  475;  Phila.,  etc.,  R.  Co.  v.  Spearen,  47  Pa.  St. 

be  inconsistent  with  Lehman  v.  Brooklyn,  300;  Chicago,  etc.,  R.  Co.  v.  Dewey,  26  111. 

29  Barb.  236.  259 ;  O'Mara  v.  Hudson  River  R.  Co.,  38  N.  T. 

*  O'Brien  v.  MoGlinchy,  68  Me.  652;  Ihlr.  445;  Pennsylvania  R.  Co.  v.  Morgan,  82  Pa. 

Forty-second  Street  R.  Co.,  47  N.  Y.  317;  St.  134;  Smith  o.  O'Connor,  48  Pa.  St.  218, 

Pittsburgh,  etc.,  R.  Co.  v.  Bumstead,  48  Dl.  223;  Walters  v.  Chicago,  etc.,  R.  Co.,  41  Iowa, 

221 ;  Lynch  v.  Smith,  104  Mass.  62.    See  also  71,  76.    See,  however.  Singleton  «/.  Eastern 

Lannen  o.  Albany  Gas  Co.,  46  Barb.  264  (s.  Counties  R.  Co.,  7  C.  B.  (N.  s.)  287.    The  con- 

c.  afl3rmed,  44  N.  Y.  459),  where  Hogeboom,  trary,  declared  in  Bannon  v.  Baltimore,  etc., 

J.,  said:  "I  know  of  no  just  or  legal  prin-  R.  Co.,  24  Md.  108,  would  seem  to  be  founded 

ciple  which,  when  the.infant  himself  is  free  on  a  misapprehension  of  authorities  there 

from  negligence,  imputes  to  him  the  negli-  cited, 
gence  of  the  parent,  when  if  he  were  an  »  Ante,  p.  450. 

adult  he  would  escape  it.    This  would  be,  I  '  See  authorities  cited,  ibid. 
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reference  to  the  class  of  helpless  beings  under  discussion.^  Therefore,  in  a  case  of 
this  kind,  the  negligence  of  a  parent  in  allowing  abroad  a  child  two  and  one-half 
years  old  did  not  prevent  its  recovery  of  damages  for  an  injury  which  might  have 
been  avoided  by  the  servants  of  the  defendant  by  the  exercise  of  care  according  to 
its  condition.^ 

(1.)  Child  permitted  to  be  upon  Street.— In  Cosgrove  v.  Ogden^  it  was  held  that 
the  fact  that  a  parent  living  upon  a  quiet  street,  where  few  vehicles  passed,  permitted 
a  child  six  j'ears  old  to  go  unattended  upon  the  streets,  did  not  constitute  negligence 
per  se,  but  it  was  a  question  for  the  jury.*  In  Drew  v.  Sixth  Avenue  Railroad  Com- 
pany » the  court  refused  to  declare,  as  matter  of  law,  that  it  was  negligence  in  a  parent 
to  send  a  boy  eight  years  of  age  to  school  without  a  protector.  Similarly  it  is  held  in 
Massachusetts*  that  it  may  be  submitted  to  a  jury  whether  a  child  four  years  and 
seven  months  old  might  not  be  permitted  to  go  to  school  alone,  or  a  boy  three  and  a 
half  years  old  be  trusted  to  go  across  the  street,  accompanied  by  his  brother  nine 
years  old.' 

(2.)  Child  escaping  into  Street.  —  Where  the  child  has  escaped  from  the  control  of 
the  parent,  it  will  generally  be  a  question  for  the  jury  whether  the  means  employed 
for  restraining  the  child  were  reasonably  sufScient.^  Thus,  in  Mangam  -v.  Brooklyn 
Railroad  Company,^  a  leading  case  upon  this  point,  the  evidence  was  that  the  plaintiff, 
a  child  three  or  four  years  old,  was  locked  in  the  house,  but  lost  sight  of  by  the  person 
having  him  in  charge,  for  about  twenty  minutes ;  that  his  only  means  of  access  to  the 
street  was  by  climbing  out  of  an  open  window,  which  only  came  within  four  feet  of 
the  floor.  There  was  no  evidence  that  he  had  ever  before  got  out  of  this  window,  or 
attempted  to.  The  court  held  that  the  failure  to  guard  this  aperture  did  not  warrant 
the  conclusion,  as  matter  of  law,  that  the  parent  was  guilty  of  negligence.  In  Fallon 
V.  Central  Park  Railroad  Company,^"  although  it  was  shown  that  a  slight  barricade 
before  a  door  would  have  prevented  the  child's  escape  into  the  street,  yet  this  was 
deemed  an  extraordinary  measure,  and  such  as  would  not  ordinarily  be  necessary  to 
keep  the  child  within  bounds,  the  omission  of  which  would  not  constitute  negligence 
as  a  matter  of  law. 

I  36.   Effect  of  Presence  of  Parent  or  Custodian  at  the  Time  of  Injury.  — 

It  will  be  remembered  that  the  rule  of  imputed  negligence  as  declared  by  the  Eng- 

1  Walters  v.  Chicago,  etc.,  E.  Co.,  illowa,  N.T.  652;  Bahrenburgh  v.  Brooklyn  City  E. 
71,  76;  East  Saginaw  City  E.  Co.  v.  Bohn,  27  Co.,  66  N.T.  652;  Pittsburgh,  etc.,  E.  Co.  v. 
Mich.  503;  Brennan  w.  Fair  Haven  E.  Co.,  45  Bumstead,  48  lU.  221;  Pittsburgh,  etc.,  R. 
Conn.  284;  Pittsburgh,  etc.,  E.  Co.  v.  Cald-  Co.  ii. Pearson,  72  Pa.  St.  169.  The  degree  of 
weU,  74  Pa.  St.  421.  care  which  parents  are  bound  to  take  to 

2  Kenyonc.  NewTork,  eto.,E.  Co.,5Hun,  prevent  the  escape  of  their  children  from 
*79.  their  immediate  supervision  is  sometimes 

s  49  N.  Y.  255.  made  to   depend  upon  the  condition    and 

*  See  also  Oldfleld  v.  Harlem  E.  Co.,  14  N.  resources  of  the  parents.    Kay  v.  Pennsyl- 

Y.  SIO;  o.  c,  3  E.  D.  Smith,  103;  Schierhold  vania  E.  Co.,  65  Pa.  St.  269.     But  see  this 

V.  North  Beach,  etc.,  E.  Co.,  40  Cal.  447.  view  criticised  by  Dillon,  J.,  in  Hagan's  Peti- 

6  26N.Y.49.  tion,  7  Cent.  L.  J.  311,  313.    The  mere  fact 

«  Lynch  v.  Smith,  104  Mass.  53.  that  a  child  four  years  of  age  strayed  a  dis- 

'  Mulligan  v.  Curtis,  100  Mass.  512.    See  tance  of  more  than  two  blocks  from  home, 

aUo  Ihl  V.  Forty-second  Street  R.  Co.,  47  at  play  with  other  children,  is  not  of  itself 

N.  Y.  317.  evidence  of  contributory  negligence  on  the 

'Mangam  B.Brooklyn  R.  Co., 38  N.Y.455;  part  of  its  parents.    Hagan's  Petition,  supm. 

Fallon  V.  Central  Park,  etc.,  E.  Co.,  64  N.  Y.  «  38  N.  Y.  455. 

13 ;  Prendegast  v.  New  York,  etc.,  E.  Co.,  58  "  64  N.  Y.  13. 
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lish  courts  does  not  extend  beyond  that  class  of  cases  in  which  the  parent  or  custodian 
is  actually  present  and  exercising  control  over  the  movements  of  the  child.'  This 
rule  is  more  reasonable,  and  is  held  to  prevail  in  cases  even  where  the  child  is  not  so 
young  but  that  it  is  capable  of  exercising  some  degree  of  care  for  its  own  safety.  Inl 
such  cases  the  conduct  of  the  parent,  if  negligent  and  contributing  to  the  injury,  is 
held  to  bar  an  action  by  the  child.  Thus,  in  Holly  v.  Boston  Oas  Company,'^  the 
plaintiff,  a  child  nine  years  old,  was  made  sick  by  the  escape  of  gas  in  her  father's 
house.  The  facts  were  these :  About  the  middle  of  the  day  the  father  detected  the 
odor  of  gas  in  his  residence,  of  which  the  agent  of  the  defendant  was  subsequently 
notified,  who,  late  in  the  day,  discovered  the  leak  to  be  in  the  street;  consequently  it 
could  not  be  reached,  without  considerable  inconvenience,  until  the  next  day.  During 
the  night  the  gas  escaped  in  large  quantities,  but  the  parent  took  no  other  measures 
to  protect  the  plaintiff  than  by  twice  visiting  the  plaintiff's  sleeping-room  and  in- 
creasing the  ventilation,  although  he  himself  was  made  sick  by  the  escape  of  the  gas. 
Early  in  the  morning  he  found  the  plaintiff  on  the  floor  of  her  room,  nearly  insensible, 
and  found  that  she  had  been  vomiting  from  the  effects  of  the  gas.  Medical  treatment 
was  necessary  to  restore  the  plaintiff's  health.  The  jury  were  instructed  that,  being 
under  the  control  of  her  father,  she  would  have  to  bear  the  consequences  of  any  want 
of  ordinary  care  on  his  part  in  reference  to  the  injury  she  had  sustained,  whether  in 
tardily  notifying  the  company  of  the  escape  of  gas,  or  in  failing  to  use  ordinary  care 
in  withdrawing  the  plaintiff  from  its  effects.  This  Instruction  was  held  to  have  accu- 
rately stated  the  case.' 

The  case  of  Siillson  v.  Hannibal  and  St.  Joseph  Railroad  Company  *  is  noticeable 
upon  this  point.  The  court  had  previously  repudiated  the  rule  of  imputed  negli- 
gence declared  in  Hartfield  y.  Roper,  as  "harsh  and  repugnant  to  justice."*  The 
facts  of  this  case  were  these  :  The  plaintiff,  a  "  remarkably  sprightly"  child,  eight  or 
nine  years  of  age,  in  company  with  her  father,  came  upon  a  railroad-crossing  which 
was  blocked  with  freight-trains.  The  father  having  been  over  the  crossing  a  few 
minutes  before,  when  alone,  was  now  returning  with  his  little  daughter.  As  they 
approached  the  crossing,  the  child  said,  "Papa,  how  did  you  get  over?"    The  father 

1  ^»*e,  §  32.  Contra  is  a  late  case  in  Maine  for  several  weeks  before  the  accident,  his 
(Leslie  v.  Lewiston,  62  Me.  468),  which  pre-  negligence  was  such  that  it  must  be  imputed 
sents  an  extension  of  the  rule  which  is  war-  to  the  plaintiff,  so  as  to  preclude  a  recovery, 
ranted  by  no  other  reported  decision.  The  even  if  she  were  otherwise  entitled  to  re- 
plaintiff  w.as  a  child  twelve  years  of  age.  A  cover.  Said  Danforth,  J.:  "It  is  not  mate- 
ditch  dug  by  the  father's  landlord,  by  the  rial  that  at  the  moment  of  the  accident  she 
side  of  their  house,  for  di-ainage  purposes,  was  not  under  hia  immediate  care  and  con- 
extended  into  the  street.  There  was  noway  trol,  or  that  at  the  time  she  was  herself  in 
to  go  from  the  house  to  the  privy  used  there-  the  exercise  of  ordinary  care."  Ibid.ili. 
with,  without  either  crossing  the  ditch  or  Contra  to  the  latter  part  of  this  statement  ia 
passing  around  that  end  of  it  which  was  in  the  later  case  of  O'Brien  v.  McGlinchy,  68 
the  street.  On  a  veiy  dark  night,  the  plain-  Me.  552,  and  other  cases  cited  in  §  35,  supra. 
tiff,  while  attempting  to  reach  the  water-  ^  8  Gray,  123. 

closet  by  passing  around  the  end  of  the  ditch  '  Compare  with  this  ease  Lannen  v.  Albany 

upon  the  highway,  fell  into  the  ditch  and  Gas  Co.,  46  Barb.  264  (affirmed  44  N.  T.  459). 

was  seriously  injured.    In  an  action  against  The  above  principle  is  further  illustrated  by 

the  town  for  this  injury,  it  was  held  that  she  the  case=  of  Ohio,  etc.,  E.  Co.  v.  Stratton,  78 

was  not  in  the  use  of  the  street  within  the  111.88;  s.  c,  3  Cent.  L.J.  415;  Carter  c.Towne, 

meaning  of   the  statute  providing  for  the  98  Mass.  667;  s.c,  103  Maes.  507;  Morrison  ». 

making  and  repairing  of  highways;  but,  in-  Erie  E.  Co., 56  N.  Y.  302. 

dependently  of   this   circumstance,  as  the  *67Mo.  671;s.  u.,  7  Cent.  L.  J.  107. 

father  had  suffered  this  ditch  to  remain  open  »  Boland  v.  Missouri  K.  Co.,  30  Mo.  484. 
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then  described  how  he  had  done  so,  and,  coming  nearer  to  the  blockade,  pointed  out 
an  aperture,  a  short  distance  east  of  the  crossing,  less  than  twenty  inches  in  the  clear, 
between  the  rear  cars  of  two  freight-trains,  attached  to  one  of  which  was  a  lighted 
locomotive,  preparing  to  take  the  train  out.  Thereupon  the  child  playfully  sprang 
forward  five  or  six  feet  in  advance  of  her  father,  to  anticipate  him  in  passing  through 
the  place  indicated.  Just  as  the  child  was  making  its  way  between  the  trains,  the 
aperture  was  closed,  on  account  of  some  slight  impetus  imparted  to  one  of  the 
trains,  and  she  was  severely  injured.  The  court  held  that  it  should  have  been 
submitted  to  the  jury  whether  the  father  was  guilty  of  any  contributory  negli- 
gence, and  whether  such  negligence,  if  any  there  was,  was  the  proximate  cause  of  the 
injury,  in  which  case  such  negligence  was  properly  imputable  to  the  child  in  an  action 
by  the  child  for  damages.' 

The  Supreme  Court  of  Pennsylvania,  however,  having  repudiated  the  rule  of 
imputed  negligence,  has  shown  no  disposition  to  tolerate  any  form  of  it.  Thus,  in 
North  Pennsylvania  Railroad  Company  v.  Mahoney ''  it  was  held  that  the  plaintiff,  a 
child  four  years  of  age,  was  not  barred  of  its  action  because  at  the  time  of  its  injury 
it  was  in  the  arms  of  a  person  to  whom  it  had  not  been  intrusted,  who  once  rescued  it 
from  peril,  but  immediately  negligently  exposed  it  again  to  danger,  whereby  it  was 
injured.  And  in  Pittsburgh,  etc..  Railroad  Company  v.  Caldwell,^  the  plaintiff,  a 
child  five  years  of  age,  was  permitted  by  her  elder  sister  to  accompany  another  child, 
eleven  years  of  age,  upon  a  walk.  During  their  wanderings  the  pair  got  upon  a 
street-car,  in  leaving  which  the  plaintiff  was  injured,  by  the  concurrent  negligence  of 
the  defendant's  driver  and  the  child  having  the  plaintiff  in  charge.  The  court  held 
that  the  negligence  of  her  companion  could  not  be  imputed  to  the  plaintiff,  because 
"she  was  not  in  her  custody  or  subject  to  her  control.  The  plaintiff  was  in  her  com- 
pany, but  not  in  her  keeping."  "Whether  negligence  of  the  parent  or  a  proper 
custodian  of  the  child  in  a  similar  situation  would  be  imputed  to  the  child,  was  in 
neither  of  the  foregoing  cases  decided. 

An  eminent  judge  held,  in  a  case  of  this  character,  where  a  child  four  and  one-half 
years  of  age  was  permitted  by  its  mother  to  accompany  a  brother  twelve  and  one-half 
years  of  age  upon  an  errand,  that  the  parent  was  not  negligent  in  sending  the  child, 
thus  accompanied,  to  ride  upon  a  street-oar,  and  also  that  the  older  brother  was 
required  to  exercise  only  the  ordinary  discretion  of  a  youth  of  his  age  in  caring  for 
his  younger  brother.  Therefore,  the  pair  having  been  permitted  to  ride  on  the  front 
platform  of  a  street-car,  sitting  with  their  feet  on  the  step,  the  younger  was  permitted 
to  recover  damages  for  an  injury  received  in  consequence  of  his  jumping  or  being 
thrown  from  the  car  while  in  motion,  the  child  being  loosely  held  by  his  brother.*    In 

1  The  court  In  this  case  recognized  the  her,  guard  her  from  danger,  and  provide  for 

rule  that  only  such  care  and  prudence  can  her  welfare;  and  it  was  hers  to  submit  to  his 

be  demanded  of  a  chad  as  is  equal  to  its  government  and  control.    She  was  entitled 

capacity  (.ante,  §  31),  but  held  that  the  rule  to  the  benefit  of  his  superintendence  and 

had  no  application  in  the  presence  of  the  protection,  and  was  consequently  subject  to 

parent,  to  whose  authority  the  child  is  legally  any  disadvantages  resulting  from  the  exer- 

subordlnated ;  citing  with  approbation  Waite  cise  of  that  parental  authority  which  it  was 

r.North-Eastern  R.  Co.,  El.  Bl.  &  El.  719;  both  his  right  and  duty  to  exert.    Any  want 

Ohio,  etc.,  E.  Co.  v.  Stratton,  78  111.  88,  and  of  ordinary  care  on  his  part  is  attributable  to 

the  language  of  the  court  in  HoUy  v.  Bos-  her  in  the  same  degree  as  if  she  was  whoUy 

ton  Gas  Co.,  8  Gray,  132:  "She  was   under  acting  for  herself." 

the  care  of  her  father,  who  had  the  cus-  2  57  Pa.  St.  187.             a  74  Pa.  St.  ill. 

tody  of  her  person  and  was  responsible  for  *  Oooley,  J.,  in  East  Saginaw  City  B.  Oo. 

her  safety.    It  was  his  duty  to  watch  over  v.  Bohn,  27  Mich.  503. 
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Jiellefoniaine  Railroad  Company  v.  Snyder,'^  a  child  of  six,  in  the  care  of  her  sister, 
of  twelve,  to  whom  she  had  been  intrusted  by  her  parents,  was  permitted  to  recover 
for  an  injury  which  was  the  result  of  the  concurrent  negligence  of  the  servants  of  a 
railroad  company  and  the  elder  sister.^ 

I  37.  ESect  of  Contributory  Negligence  of  Parents  upon  their  Right  of 

Action  for  Injury  to  Child.  — In  States  where  the  rule  of  imputed  negligence  is  . 

not  applied,  it  is  nevertheless  necessary  that  the  parent,  in  order  to  recover  damages  1 

for  the  death  of  a  child  from  the  wrongful  act  of  the  defendant,  should  be  free  from  1 

■negligence  proximately  contributing  to  the  child's  injury.'    The  propriety  of  this  rule 

-will  not  be  questioned,  as  the  negligence  which  operates  as  a  defence  in  such  cases  is 

purely  the  contributory  negligence  of  the  plaintiff  in  the  case,  or  that  of  some  person 

■duly  authorized  by  the  parent  to  have  charge  of  the  child,  whose  negligence,  upon 

familiar  principles,  must  be  held  to  be  that  of  the  plaintiff.     This  is  well  illustrated  by 

"the  case  of  Bellefontaine  Railroad  Company  v.  Snyder.^    In  an  action  by  the  child  for 

;an  injury  received  through  the  negligence  of  defendant's  servants,  it  was  held  that  the 

negligence  of  the  parent  or  custodian  did  not_bar  the  child's  right  of  action.^    In  a 

subsequent  action  by  the  father  of  the  child  for  loss  of  its  services  by  reason  of  this 

injury,  it  was  held  that  the  parent  could  not  recover ;  for  the  negligence  of  his  agent, 

■the  custodian  of  the  cMd,  having  been  p^ove^^his  was  held  to  be,  as  a  matter  of 

law,  the  negligence  of  the  father.^    In  actions  by  the  parent,  £is  well  as  in  those  by  the 

-child,  the  necessities  of  the  parent's  condition,  and  his  poverty  of  means  for  safely 

restraining  his  child,  are  in  some  States  held  to  be  proper  matters  of  consideration 

upon  the  question  of  his  contributory  negligence.'    In  these  actions,  although  it  is 

■generally  a  question  for  the  jury  whether  the  parent  has  exercised  reasonable  care  of 

his  child,^  yet  if  it  clearly  appears  that  a  parent  has  permitted  a  child  of  tender 

years  to  run  at  large,  without  a  protector,  in  a  city  traversed  constantly  by  cars  and 

-other  vehicles,  his  conduct  may  be  held  to  be  negligence  as  a  matter  of  law.' 

§  38.  Injuries  ■where  no  Negligence  of  Parent  or  Custodian  is  imputed. — 

Where  the  child  is  of  such  tender  years  as  to  be  incapable  of  discerning  circum- 
stances of  danger,  or  exercising  any  efficient  care  for  its  safety  personally,  the  child 
<iannot  be  said  to  be  guilty  of  contributory  negligence.'"    Therefore,  where  the  cir- 

1 18  Ohio  St.  399.    See  also  24  Ohio  St.  670.         <  18  Ohio  St.  399;  s.  c.,  24  Ohio  St.  670. 

2  This  is  contrary  to  the  decision  of  Waite  6  18  Ohio  St.  399. 

■v.  North-Eastern  R.  Co.,  El.  Bl.  &  El.  719, 728,  «  24  Ohio  St.  670.    See,  however,  upon  this 

.and  perhaps  the  only  case  ol  its  kind.  point,  Walters  v.  Chicago,  etc.,  K.  Co.,  41 

3  Isabel  V.  Hannibal,  etc.,  E.  Co.,  60  Mo.      Iowa,  71. 

475;  Walters!).  Chicago,  etc.,  E.  Co.,  41  Iowa,  '  Supra,  §  3.5;  Isabel  v.  Hannibal,  etc.,  B. 

71;  Albertson  v.  Keokuk,  eto.,E.  Co.,48Iowa,  Co.,  60  Mo.  483;  Walters  v.  Chicago,  etc.,  E. 

292;  Koons  v.  St.  Louis,  etc.,  E.  Co.,  65  Mo.  Co.,  41  Iowa,  71;  Pittsburgh,  etc.,  E.  Co.  v. 

.592-  O'Flaherty  v.  Union  E.  Co.,  45  Mo.  70;  I'earson,  72  Pa.  St.  169;  Phila.,  etc.,  E.  Co.  v. 

■Glassey  v.  Hcstonville,  etc.,  E.  Co.,  57  Pa.  Long,  75  Pa.  St.  257. 

St.  172;  Pittsburgh,  etc.,  E.  Co.  v.  Pearson,  8  Isabel  v.  Hannibal,  etc.,  E.  Co.,  60  Mo. 

72  Pa.  St.  169;  Phila.,  etc.,  E.  Co.  i;.  Long,  483;  O'Flaherty  i;.  Union  E.  Co.,  45  Mo.  70; 

75  Pa.  St.  257 ;  Pennsylvania  E.  Co.  v.  Zebe,  Pittsburgh,    etc.,   E.   Co.   v.   Pearson,   and 

33  Pa.  St.  318;  s.  c,  37  Pa.  St.  420;  Birming-  Phila.,  etc.,  E.  Co.  v.  Long,  supra. 

hamw.Dorer,  3  Brews.  69;  Daley  ».  Norwich,  »  Glassey  v.  Hestonville,  etc.,  E.  Co,  57 

etc.,  E.  Co.,  26  Conn.  591, 598;  Baltimore,  etc.,  Pa.  St.  172. 

R.  Co.  V.  Fryer,  30  Md.  47.    The  negligence  ol  ><>  Mangam  v.  Brooklyn  E.  Co.,  38  N.  T.  455 ; 

the  deceased  child  could  also  be  a  bar,  if  of  O'Mara  v.  Hudson  Eiver  E.  Co.,  38  N.  Y.  445 ; 

.such  an  age  as  to  be  capable  of  contributory  Daley  v.  Norwich,  etc.,  K.  Co.,  26  Conn.  591 ; 

jiegligence.    Post,  §38;  Chap.  XXIV.,  §  88.  North  Pennsylvania  E.  Co.  v.  Mahoney,  57 
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cumstances  of  the  case  do  not  justify  the  imputation  of  negligence  on  the  part  or 
others,  or  in  jurisdictions  where  the  rule  of  imputed  negligence  is  not  applied,  the- 
only  question  in  the  case  is,  whether  the  defendant  has  been  guilty  of  any  negligence 
which  may  reasonably  be  said  to  have  been  the  cause  of  the  injury.  Or,  as  expressed 
by  Chankell,  B.,  in  an  action  by  a  child  three  and  one-half  years  old:  "The  doctrine 
of  contributory  negligence  does  not  apply  to  an  infant  of  tender  years.  To  disentitle 
the  plaintiff  ti  recover,  it  must  be  shown  that  the  injury  was  occasioned  entirely  by 
his  own  negligence."  '■  If,  however,  the  child  is  old  enough  to  have  some  perception 
of  danger,  and  capable  of  exercising  other  faculties  for  its  self-preservation,  it  is  held 
bound  to  do  so ;  but,  as  before  stated,  qnly  as  efficiently  as  can  be  reasonably  expected 
of  a  child  of  its  maturity  and  capacity.' 

I  39.  Continued — Children  trespassing.  —  (1.)  Authority  of  Lynch  v.  Nur- 
din  discussed.  —  The  law  upon  this  subject  may  be  said  to  date  from  the  case  of 
Lynch  v.  Nurdin,^  for  it  was  here  that  the  first  explicit  statement  of  the  rule  was- 
made.  It  is  important  to  note  exactly  what  were  the  facts  in  this  case,  as  its  eifect  is 
sometimes  misapprehended.  The  circumstances  were,  —  1.  Negligence  by  the  de- 
fendant's servant,  resulting  in  a  temptation  of  the  plaintiif  to  engage  in  mischief; 
2.  A  technical  trespass  by  the  plaintiff,  a  child  capable  of  exercising  only  a  very 
small  degree  of  care  for  its  safety,  but  not  so  completely  incapacitated  in  this  respect 
as  to  be  denominated,  as  a  matter  of  law,  non  sui  juris;  *  3.  Conduct  by  the  plain- 
tiff which  in  the  case  of  an  adult  would  clearly  have  amounted  to  negligence  perse. 
The  question  of  imputed  negligence  of  parents  or  custodian  in  allowing  the  plaintiff" 
to  be  at  large  did  not  arise,  and  the  case,  therefore,  is  no  authority  upon  this  subject 
except  by  implication.  Whether  this  case  is  to  be  still  regarded  as  the  law  of  Eng- 
land has  been  rendered  uncertain  by  at  least  two  subsequent  adjudications,  in  which, 
it  is  true,  the  authority  of  the  case,  though  not  expressly  repudiated,  is  decidedly 
shaken.^  On  one  occasion  Lynch  v.  Nurdin  was  cited  in  the  course  of  argument,^ 
when  Martin,  B.,  inteijected  the  remark,  "  That  case  was  questioned  in  Lygo  v. 
Newbold." '  A  careful  reading  of  the  case  of  Lygo  v.  Newbold  -will,  we  think,  show 
that  there  Lynch  v.  Nurdin  is  in  no  respect  doubted.  The  most  that  was  said  of  the- 
case  was  that  its  authority  might  be  questioned  if  it  decided  what  it  plainly  does 
not.8 

The  effect,  however,  of  the  cases  of  Hughes  v.  Macjie  and  Mangan  v.  Atterton  is- 
less  easily  obviated.  Th«  former  was  an  action  for  an  injury  caused  by  two  children, 
aged  respectively  seven  and  five  years,  playing  about  the  covering  of  a  bulkhead 

Pa.  St.  187;  Kay  v.  Pennsylvania  B.  Co.,  65  Week.  Eep.  315;  Mangan  v.  Atterton,  L.  E.. 

Pa.  St.  269;  Norlolk,  etc.,  E.  Co.  v.  Ormsby,  1  Exch.  239;  s.  c.,4Hurl.  &  Colt.  388;  36 L.  J. 

27  Gratt.  455;  Walters  v.  Chicago,  etc.,  E.  (Exch.)  161;  14  Week.  Eep.  388. 

Co.,  41  Iowa,  71;  Schmidt  v.  Milwaukee,  etc.,  ^  waite  v.  North-Eastern  E.  Co.,  El.  Bl.  &- 

E.  Co.,23  Wis.  186;    Government  Street  E.  El.  730. 

Co.  V.  Hanlon,  53  Ala.  70;  Frick  v.  St.  Louis,  '  9  Exch.  302.    This  remark  would  seem 

etc.,  E.  Co.,  6  Cent.  L.  J.  317;  Chicago,  etc.,  to  have  given  rise  to  a  simOar  impression  in. 

E.  Co.  V.  Gregory,  58    111.226;   Gardner  ti.  this  country.    See  Smith  t?.  O'Connor,  48  Pa. 

Grace,  1  Post.  &  Fin.  359.  St.  218,  221;  Government  Street  E.  Co.  v. 

1  Gardner  v.  Grace,  supra.  Hanlon,  53  Ala.  70,  79 ;  Pittsburgh,  etc.,  E.  Co.- 

'  Supra,  i  31.  v.  Vining's  Administrator,  27  Ind.  513,  515  ^ 

s  Ante,  p.  1110                      i  Ante,  p.  1181.  Wright  v.  Maiden,  etc.,  E.  Co.,  4  Allen,  286. 

s  Hughes  .;.  Macfle;  on  the  same  facts,  »  See   ante,  §    32;  also   the  argument  of 

Abbott  V.  Macfle,  2  Hurl.  &,  Colt.  744 ;  e.  c,  10  counsel  in  Hughes  v.  Macfle,  2  Hurl.  &  Colt_ 

Jur.   (N.   s.)   682;   33  L.  J.    (Exch.)   177;  12  747. 
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which  had  been  left  tilted  up  against  a  wall,  whereby  it  fell  over  upon  them.     The 
opinion  of  Pollock,  0.  B.,  while  not  expressly  repudiating,  is  wholly  inconsistent  with 
that  in  Lynch  v.  Nurdin.     "It  appeared  there  was  a  public  street  in  Liverpool  over 
the  whole  of  which,  from  fence  to  fence,  the  public  had  aright  of  way,  subject  to  the 
existence  of  certain  cellars.     On  one  side  of  the  street  was  a  foot-path;  on  the  other 
side,  no  foot-path,  but  the  cellars  alluded  to,  which  made  that  side  less  commodious  a» 
a  way.     Still,  the  public  had  a  right  to  pass  there.    The  defendant,  who  was  the  occu- 
pier of  a  house  and  cellar  on  this  latter  side,  took  off  the  flap  or  cover  of  his  cellar 
and  placed  it  against  the  wall  on  the  same  side,  nearly  upright,  so  that  it  could  easily 
be  pulled  over.     It  may  be  admitted  that  if  a  person,  in  passing  along  the  street,  had! 
without  carelessness  (as,  for  example,  by  his  dress  being  blown  against  it)  pulled  the 
flap  over,  and  been  hurt  thereby,  he  might  have  maintained  an  action  against  the 
defendants  for  the  negligence  or  wrong  in  placing  the  flap  so  that,  without  any  neg- 
ligence in  the  plaintiff',  it  was  likely  to  do,  and  had  done,  damage  to  him.    In  the  case 
in  which  Hughes  was  the  plaintiff,  the  flap  was  pulled  over  by  the  plaintiff,  a  child  of 
tender  years,  [seven]  by  playing  on  it  and  jumping  from  it,  when  it  fell  upon  him 
and  hurt  him  severely.      Had  he  been  an  adult,  it  is  clear  he  could  have  maintained 
no  action.     He  would  voluntarily  have  meddled,  for  no  lawful  purpose,  with  that 
which,  if  left  alone,  would  not  have  hurt  him.    He  would  therefore,  at  all  events, 
have  contributed  by  his  own  negligence  to  his  damage.     "We  think  the  fact  of  the 
plaintiff  being  of  tender  years  makes  no  difference.     His  touching  the  flap  was  for  no 
lawful  purpose ;  and  if  he  could  maintain  the  action,  he  could  equally  do  so  if  the 
flap  had  been  placed  inside  the  defendants'  premises,  within  sight  and  reach  of  the 
child.     As  far  as  the  child's  act  is  concerned,  he  had  no  more  right  to  touch  this  flap 
for  the  purpose  for  which  he  did  touch  it,  than  he  would  have  had  if  it  had  been 
inside  the  defendant's  premises.     Cases  were  referred  to,  supposed  to  be  in  favor  of 
the  plaintiff.     We  think  none  are  decisive  of  this  case,  and  no  case  establishes  a  prin- 
ciple opposed  to  our  view,  which  is  that  the  nonsuit  was  right.     As  to  the  other 
action,  in  which  Abbott  was  plaintiff,  the  case  is  different.    If  he  was  playing  with 
Hughes,  so  as  to  be  a  joint  actor  with  him,  he  cannot  maintain  this  action.     If  not, 
we  think  he  can,  as  his  injuries  would  then  be  the  result  of  the  joint  negligence  of 
Hughes  and  the  defendants.    How  this  is,  does  not  appear ;  and  we  think  as  to  his 
case  there  ought  to  be  a  new  trial."  ^ 

In  Mangan  v.  Atterlonf  the  defendant  exposed  in  a  public  place,  for  sale,  unfenced 
and  without  superintendence,  a  machine  which  might  be  set  in  motion  by  any  passer- 
by, and  which  was  dangerous  when  in  motion.  The  plaintiff,  a  boy  four  years  old,  by 
the  direction  of  his  brother  of  seven,  placed  his  fingers  within  the  machine  while 
another  boy  was  turning  the  handle  which  moved  it,  whereby  his  fingers  were 
crushed.  The  defendant  was  held  not  liable,  because  guilty  of  no  negligence  in  thus 
exposing  his  machine,  and  moreover  because  the  wrongful  act  of  the  plaintiff  had 
brought  the  injury  upon  himself.  Said  Bkamwbll,  B.  ;  "  The  defendant  is  no  more 
liable  than  if  he  had  exposed  goods  colored  with  a  poisonous  paint,  and  the  child  had 
sucked  them.  It  may  seem  a  harsh  way  of  putting  it,  but  suppose  this  machine  had 
been  of  a  very  delicate  construction,  and  had  been  injured  by  the  child's  fingers, 
would  not  the  child,  in  spite  of  his  tender  years,  have  been  liable  to  an  action  as  a 

1  The  facts  as  stated  in  the  opinion  are  in-  down  upon  the  elder,  seven  years  of  age, 

consistent  with  the  reporter's   statement.  Hnghes. 

From  the  latter  it  appears  that  the  child  =  L.  R.  1  Exch.  239;  s.  c,  4  Hurl.  &  Oolt. 

five  years  of  age,  Abbott,  pulled  the  door  388. 
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tort-feasor?  But  further,  I  can  see  no  evidence  of  negligence  in  him.  If  his  act  in 
exposing  the  machine  was  negligence,  will  his  act  in  exposing  it  again  be  called 
wilfully  mischievous  ?  If  that  could  not  be  said,  then  it  is  not  negligence ;  for  between 
negligence  and  wilful  mischief  there  is  no  difference  but  of  degree." 

The  language  of  the  learned  baron  is  one  of  the  weakest  and  least  conclusive  speci- 
mens of  reasoiiing  to  be  found  in  the  recent  English  reports.  Can  it  for  a  momen- 
be  maintained  that  a  thing  of  such  "  very  delicate  construction  "  that  the  careless 
touch  of  a  babe,  almost,  would  ruin  It,  may  be  exposed  unguarded  upon  the  highway, 
without  the  imputation  of  negligence  on  the  part  of  the  owner?  Is  the  contingency 
of  a  child  sucking  paint  from  the  legs  of  a  machine  as  probable  as  that  of  himself  or 
other  boys  twirling  the  crank?  Obviously  not.  The  handle  is  made  to  turn,  and 
every  child  knows  its  use ;  but  the  paint  on  the  machine  is  not  a  standing  invitation 
to  suck.' 

Prom  the  foregoing,  it  would  seem  that  in  England  it  is  yet  an  unsettled  question 
whether  a  child  of  tender  years,  exercising  all  the  care  that  can  be  expected  of  his 
age  and  capacity,  guilty  of  a  technical  trespass,  may  recover  of  a  defendant  for  an 
injury  caused  by  his  negligently  exposing  that  which  a  child's  natural  instincts  may 
bring  him  in  contact  with  to  his  hurt'  It  must  not  be  forgotten,  however,  that  in 
all  these  cases  negligence  on  the  part  of  the  defendant  is  the  gist  of  the  action. 
"Where,  therefore,  in  England,  where  railways  are  fenced,  even  at  highway-crossings, 
a  child  three  and  a  half  years  old  strayed  upon  a  railway  track  and  had  its  leg  cut 
off  by  a  passing  train,  it  was  held  that  in  the  absence  of  any  evidence  to  show  that 
the  child  got  there  through  some  neglect  or  default  on  the  part  of  the  company,  they 
were  not  responsible  for  the  injury.' 

(2.)  The  Rule  in  the  United  States.  —  The  rule  as  declared  in  Lynch  y.  Nurdin 
received  the  assent  of  the  highest  tribunal  in  this  country  in  the  case  of  Railroad 
Company  v.  Stout,*  where  it  was  held  that  the  care  and  caution  required  of  a  child 
is  according  to  its  maturity  and  capacity  only,  to  be  determined  in  each  case  by  the 

'  It  is  gratifying  to  observe  that  the  strong  on  his  neighbor's  premises  must  probably 
comraou-senBe  of  another  English  judge  has  be  attracted  by  their  instinct  into  the  traps 
expressly  repudiated  this  decision  on  this  and  injured,  an  action  would  lie.  Said  Lord 
point.  Citing  the  case,  Cockburn,  O.  J.,  Ellenborough,  0.  J.  (what  is  now  familiar 
lately  said:  "It  appears  to  us  that  a  man  law):  "Every  man  must  be  taken  to  con- 
who  leaves  in  »  public  place,  along  which  template  the  probable  consequence  of  the 
persons,  and  amongst  them  children,  have  act  he  does.  *  *  *  What  difference  Is 
to  pass,  a  dangerous  machine,  which  may  there,  in  reason,  between  drawing  the  ani- 
be  fatal  to  any  one  who  touches  it,  without  mal  into  the  trap  by  means  of  his  instinct, 
any  precaution  against  mischief,  is  not  only  which  he  cannot  resist,  and  putting  him 
guilty  of  negligence,  but  of  negligence  of  a  there  by  manual  force  ?"  Surely,  a  child's 
very  reprehensible  character;  and  not  the  life  ought  to  rank  as  high  in  the  estimation 
less  so  because  the  imprudent  and  unau-  of  the  law  as  that  of  a  dog!  Of  what  avail, 
thorized  act  of  another  may  be  necessary  to  then,  is  it  as  a  defence,  that  the  child,  in  the 
realize  the  mischief  to  which  the  unlawful  gratification  of  its  natural  instinct  of  curl- 
act  or  negligence  of  the  defendant  has  given  osity  or  sport,  has  been  guilty  of  a  technical 
occasion."  Clark  v.  Chambers,  3  Q.  B.  Div.  trespass,  which  would  have  been  impossible 
327,  339;  s.  c,  7  Cent.  L.  J.  11;  17  Alb.  L.  J.  but  for  the  defendant's  precedent  wrongful 
605.  act? 

=  Consult,  upon  this  point,  Townseud  v.  ^  Singleton  v.  Eastern  Counties  E.  Co.,  7 

Wathen,  9  East,  277.    It  was  there  ruled  that  0.  B.  (N.  s.)  289. 

if   a  man  place  traps  baited  with  strong-  i  17  Wall.  657.    See  the  charge  of  Dillon, 

emellins  meat  within  his  own  grounds,  so  J.,  to  the  jury  in  the  court  below  (2  DUl. 

near  to  the  highway  or  premises  of  another  29t),  and  of  Dundy,  J.,  in  the  same  case,  on 

that  dogs  passing  along  the  highway  or  kept  a  previous  trial  (11  Am.  L.  Eeg.  (N.  s.)  228). 
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circumstances  of  that  case ;  therefore,  under  certain  circumstances,  a  railroad  com- 
pany might  be  held  liable,  on  the  ground  of  negligence,  for  a  personal  injury  to  a 
child  of  tender  years  in  a  town  or  city,  caused  by  a  turn-table  built  by  the  company 
upon  its  own  unenclosed  land,  left  unguarded  and  unlocked  in  a  situation  which 
rendered  it  likely  to  cause  injury  to  children.^  The  same  rule  was  decided  in  Kerr  v. 
Forgue,''  which  was  an  action  for  an  injury  to  a  boy  twelve  years  of  age,  occasioned 
by  the  negligence  of  the  defendant  in  placing  upon  the  sidewalk  a  number  of  barrels 
and  counters  in  a  tottering  condition,  and  allowing  them  to  remain  so  for  several 
weeks.  The  plaintiff,  in  passing  this  rubbish,  on  his  way  home  from  his  work  to 
dinner,  put  his  hands  upon  a  counter,  apparently  making  a  motion  to  jump  upon  it, 
when  it  fell  upon  him,  fracturing  his  leg.  Under  the  rule  of  "comparative  negli- 
gence "  '  prevailing  in  Illinoia,  the  plaintiff  was  allowed  to  recover.* 

In  Birge  v.  Oardiner  ^  the  facts  were  nearly  identical  with  those  in  Hughes  v.  Macfie.^ 
The  defendant  having  set  up  a  gate,  ore  hia  own  land,  by  the  side  of  a  lane  through 
which  the  plaintiff,  a  child  between  six  and  seven  years  of  age,  with  other  children  of 
the  same  neighborhood,  were  accustomed  to  pass  from  their  places  of  residence  to  the 
highway,  the  plaintiff,  in  passing  along  this  lane,  put  his  hands  on  the  gate  and  shook 
it,  in  consequence  of  which  it  fell  upon  him  and  broke  his  leg.  The  authority  of 
Lynch  v.  Nurdin  was  sustained,  and  a  conclusion  contrary  to  that  in  Hughes  v.  Maefie 
was  reached.'  The  same  has  been  decided  in  the  case  of  machinery  in  an  unprotected 
condition,  and  operated  so  near  the  highway  as  to  attract  the  curiosity  of  children, 
who  were  injured  by  meddling  with  it.' 

The  fact  that,  from  some  unexplained  cause,  a  pile  of  lumber  fell  upon  a  child  while 
trespassing  upon  the  premises  of  the  defendants,  who  had  given  their  watchman  orders 
t^  exclude  children,  which  was  generally  done,  created  no  liability.'  On  the  other 
hand,  piling  lumber  upon  and  near  the  sidewalk  of  a  public  street,  in  such  a  manner 
as  to  be  dangerous  to  children,  is  an  act  for  which  the  employers  of  the  person  so 
doing  are  responsible,  though  done  contrary  to  their  orders.'" 

The  principle  of  the  foregoing  decisions  is  that  the  natural  instincts  of  the  child 
have  brought  it  into  contact  with  the  means  of  danger  which  the  negligent  act  of  the 
defendant  has  left  exposed;  therefore,  where  this  element  of  temptation  is  wanting, 
where  the  defendant  has  been  guilty  of  no  act  calculated  to  attract  the  child  into 
danger,  the  action  cannot  be  maintained.  Such  was  held  to  be  the  fact  where  a  child 
ten  years  of  age  unnecessarily  stepped  from  the  window  of  the  tenement  in  which  his 
father  lived,  to  a  fire-escape  attached  to  the  building,  and  was  killed  by  being  pre- 
cipitated through  a  defective  trap-door." 

1  To  the  same  effect,  see  Keffe  v.  Mil-  case  the  parents  of  the  child  were  deemed 
waniee  etc.,  B.  Co.,  21  Minn.  207;  Koons  v.       negligent  in  snffering  it  to  be  at  large. 

St    Lonis,  etc.,  E.  Co.,  65  Mo.  592.    But  in  6i9Conn.507.    In  a  former  chapter  (<m«e, 

such  a  case  the  railroad  company  was  held  p.  305)  we  have  ventured  to  criticise  this 

guilty  of  no  negligence  where  it  appeared  case. 

that  the  turn-table,  though  unlocked,  was  «  2  Hurl.  &  Colt.  744. 

constructed  in  an  isolated  place,  not  near  '  To  the  same  efEect  see  Hydraulic  Works 

to  any  public   street,  or  place  where  the  Co.  v.  Orr,  83  Pa.  St.  332. 

public  were  in   the  habit  of   passing.    St.  »  Whirley  i>.  Whiteman,  1  Head,  610 ;  Mul- 

Louis,  etc.,  E.  Co.  v.  BeU,  81  111.  76.  laney  v.  Spence,  15  Abb.  Pr.  (N.  8.)  319. 

2  54  111.  482.  "  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467. 

3  Supra,  §  16.  "  Cosgrove  v.  Ogden,  49  N.  T.  255. 

4  The  case  of  Chicago  v.  Starr's  Admin-  ■  "  MoAlpin  ti.  Powell,  55  How.  Pr.  163  (re- 
istrator  42  111.  174,  which  was  an  action  for  a  versing  ».  c,  1  Abb.  N.  C.  427).  Whether 
similar'injury,  was  distinguished,  as  in  that  this  case  is   distinguishable   from  that   of 
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The  principle  declared  in  Hughes  v.  Macfie''-  and  Mangan  v.  Atterton,^  in  regard 
to  the  liability  of  children  for  the  consequences  of  their  acts  as  trespassers,  seems  to 
have  been  distinctly  followed  by  one  court  in  this  country.'  The  facts  of  this  case 
■were  as  follows :  The  defendant,  in  violation  of  a  city  ordinance,  left  his  truck  standing 
overnight  in  front  of  his  foundry  (a  place  where  he  knew  children  were  accustomed 
to  play),  with  an  iron  casting  upon  it  weighing  nine  hundred  pounds.  The  casting 
was  not  trigged  upon  the  truck,  and  was  of  such  a  shape  as  to  roll  off  easily.  The 
wheels  of  the  truck  were  not  trigged,  and,  when  it  was  put  in  the  street,  its  tongue 
was  so  placed  that  a  slight  movement  of  it  was  sufficient  to  displace  the  casting.  Just 
before  night,  two  children,  one  of  them  seven  years  and  three  months  old  and  the 
other  eight  years  old,  were  passing  along  the  street,  when  a  third  boy,  twelve  yeara 
old,  not  in  their  company,  called  to  them  to  come  over  and  see  him  move  the  truck. 
They  did  so ;  and  directly  upon  his  moving  the  tongue  slightly,  the  casting  rolled  off, 
injuring  the  younger  boy.  The  jury  were  instructed  that  if  the  plaintiff  took  an 
active  participation  in  the  acts  of  the  boy  moving  the  tongue,  or  went  there  as  a  joint 
actor  for  the  purpose  of  encouraging  him,  he  could  not  recover ;  but  if  he  went  there 
attracted  by  curiosity  only,  at  the  invitation  of  such  person,  he  could  recover  if  he 
was  in  the  exercise  of  due  care ;  which  instruction  was  held  to  be  correct.* 

In  an  Iowa  case  ^  it  was  ruled  that  a  school-district  was  not  liable  for  the  act  of  a 
person  who  had  contracted  with  the  district  for  drilling  a  well  in  the  school-house 
grounds,  in  leaving  his  drilling-machine  unlocked  and  unguarded,  so  that  in  his 
absence  one  of  the  children  was  injured  while  playing  with  It.' 

^40.  Evidence  of  Negligence  in  Cases  of  this  Kind. — A  child  playing 
upon  or  about  a  railroad  track,  if  it  has  exercised  all  the  care  of  which  it  is  capable 
under  the  circumstances,  may  recover  for  an  injury  received  in  consequence  of  the 
negligent  operation  of  trains  upon  such  track.'    But,  of  course,  no  recovery  can  be 

Eailroad  Co.  v.  Stout,  17  Wall.  657,  and  simi-  tbings   for   children,  and  In  their  nature 

lar  cases,  is  doubtful.    The  court  considered  affording  special  temptations  to  children  to 

the  facts  not  analogous ;  hut,  if  it  were  other-  play  with  them,  is  under  obligation  to  guard 

wise,  was  not  prepared  to  assent  to  that  deci-  them  in  order  to  protect  himself  from  lia- 

sion.    See  also  Flyun  v.  Hatton,  43  How.  Pr.  bility  for  injuries  to  children  received  while 

833,  which  was  an  action  by  a  child  less  than  playing  with  them,  although  the  children 

three  years  old  for  a  similar  injury.    In  this  were  rightfully  on  the  premises."    Contra  is 

case,   however,   the   child's   parents   were  the  better  opinion  of  Wagner,  J.,  in  Boland 

aware  of  the  dangerous   condition  of  the  O.Missouri,  etc.,  E.  Co.,  36  Mo.  484,  i90:  "If, 

premises,  and  accordingly  their  negligence  therefore,  any  one  using  dangerous  instru- 

was  imputed  to  the  plaintiff.  ments,   running   machinery,  or    employing 

1  2  Hurl.  &  Colt.  744.  vehicles  which   are   peculiarly  hazardous, 

2  L.  E.  1  Exch.  239.  know  that  infants,  idiots,  or  others  who  are 
8  Lane   v.  Atlantic  Works,  107  Mass.  104;  bereft  of,  or  have  but  imperfect  discretion, 

s.  c.  111  Mass.  136.  are  in  close  or  immediate  proximity,  he  will 

*  See  also  Lyons  v.  Brookline,  119  Mass.  be  compelled  to  the  exercise  of  a  degree  of 

491-  caution,  skill,  and  diligence  which  would 

5  Wood  V.  Independent  School  District,  44  not  be  required  in  cases  of  other  persons." 

Iowa,  27.  7  Baley  v.  Norwich,  etc.,  E.  Co.,  26  Conn. 

«  This  case,  it  will  be  observed,  was  com-  691;  Hicks  v.  Pacific  E.  Co.,  64  Mo.  430;  Ohi- 

plicated  by  the  consideration  of  a  question  cago,  etc.,  E.  Co.  v.  Murray,  71  111.  601;  Eail- 

ot  respondeat  superior.    The  court,  however,  road  Co.  v.  Gladmou,  15  Wall.  401;  Chicago, 

used  the  following  language:  "We  are  not  etc.,  R.  Co.  v.  Dewey,  26  111.  259,  per  Walker, 

prepared  to  hold  that  every  person  having  J.;  Pittsburgh,  etc.,  E.  Co.  v.  Bumstead,  4S 

upon  his  premises  machinery,  tools,  or  im-  lU.  221;  Pennsylvania  E.  Co.  v.  Morgan,  82 

plements  which  would  be  dangerous  play-  Pa.  St.  134;  Kay  v.  Pennsylvania  E.  Co.,  65 
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had  in  such  a  case  where  no  hreach  of  duty  on  the  part  of  the  defendant  is  shown.' 
In  cases  of  injuries  to  children  from  the  operation  of  railroad  trains,  a  failure  to  com- 
ply with  statutes  which  have  for  their  primary  object  the  protection  of  domestic 
animals  has  been  held  to  be  proper  evidence  of  negligence  on  the  part  of  the  rail- 
road company.^  It  is  not,  however,  sufficient  evidence  of  negligence  to  justify  the 
submission  of  a  case  of  this  kind  to  the  jury,  that  a  single  rail  was  off  a  fence  enclos- 
ing a  railroad  track,  and  that  children  were  injured  on  the  track  in  the  vicinity;  '  or 
that  a  street-car  drawn  by  a  single  horse,  the  driver  acting  at  the  same  time  as  con- 
ductor, ran  over  a  child,  whom  the  driver  noticed  standing  near  the  track  when  his 
car  was  about  twenty  or  thirty  feet  distant,  his  attention  being  afterwards  diverted  to 
a  passenger  in  the  car.*  If  the  driver  of  a  street-car  permits  or  invites  children  to 
ride  thereon,  such  an  act  will  be  regarded  as  within  the  scope  of  his  employment; 
and  therefore  the  fact  that  he  suffers  the  children  to  ride  upon  the  front  platform  will 
in  certain  cases  be  held  to  be  evidence  of  negligence.*  But  previous  encouragement 
alleged  to  have  been  given  by  the  defendant's  servants  to  a  child  to  get  upon  their 
cars  while  in  motion,  even  if  it  could  be  considered  within  the  range  of  their  employ- 
ment, cannot  be  regarded  as  the  proximate  cause  of  an  injury  resulting  from  the 
attempt  of  the  child  to  climb  upon  the  cars  while  in  motion,  the  defendant's  servants 
being  at  the  time  in  the  exercise  of  ordinary  care,  and  in  ignorance  of  the  child's 
attempt  to  get  upon  the  cars.*  It  is  held,  also,  that  a  street-railroad  company  is  not 
responsible  for  an  injury  received  by  a  newsboy,  though  only  eight  years  old,  who  is 
allowed  free  access  to  the  cars,  merely  because  the  accident  might  have  been  pre- 
vented by  the  attention  of  their  servants.' 

ni.  In  Case  oj'  Injumes  upon  the  Highway.^ 

J  42.  Degree  of  Care  ordinarily  necessary  in  using  the  Highway.  —  There 
is  no  rule  of  law  which  obliges  a  person,  while  upon  the  highway,  to  keep  his  eyes 
constantly  upon  the  road  before  him,  that  he  may  avoid  injury  from  any  defects 

Pa.  St.  269;  North  Pennsylvania  B.  Co.  v.  consideration  that  although  this  man  may 
Mahoney,  57  Pa.  St.  187 ;  Norfolk,  etc.,  E.  Co.  have  done  his  duty  lully,  yet  the  proprietors 
V.  Ormsby,  27  Gratt.  465 ;  Eauoh  v.  Lloyd,  31  are  not  absolved  from  the  charge  of  neg- 
Pa.  St.  358;  Pennsylvania  K.  Co.  i;.  Kelly,  31  ligenoe  in  the  operation  of  their  line.  It 
Pa.  St.  372;  Manly  v.  Wilmington,  etc.,  E.  would  seem  to  be  negligence  of  a  most  rep- 
Co.  74  N.  0.  665.  rehensible  character  that  the  duties  of  the 

1  Phila.,  etc.,  B.  Co.  ■».  Hummell,  U  Pa.  driver   of  a   street-oar  are  such   that   his 

St.  375 ;  Ostertag  v.  Pacific  B.  Co.,  64  Mo.  attention  is  necessarily  distracted  from  the 

421;  Snyder  o.  Hannibal,  etc.,  E.  Co.,  60  Mo.  control  of   the   speed  of  his   oar  and   the 

413;  Boland  n.  Missouri,  etc.,  E.  Co.,  36  Mo.  safety  of  pedestrians,  to   such   details   as 

484;  Bulger  v.  Albany,  etc.,  E.  Co.,  42  N.  T.  selling  tickets  and  making  change  for  some 

459;  Meeks«.  Southern  Pacific  E.  Co.,  52  Cal.  passengers,  giving  information   to   others, 

g02.  watching  those  desirous  of  avoiding  pay- 

-  Schmidt  v.  Milwaukee,  etc.,  E.  Co.,  2S  ment   of    their    fare,  and    attending   to   a 

Wis.  186;  Isabel  «.  Hannibal,  etc.,  B.  Co.,  60  variety  of   other  duties,  while  the  car   is 

Mo.  475.    See  ante,  p.  617.  advancing  at  greater  or  less  speed. 

3  Singleton  v.  Eastern  Counties  E.  Co.,  7  *  Wilton  v.  Middlesex  B.  Co.,  107  Mass. 
0.  B.  (N.  s.)  287.  108;  Pittsburgh,  etc.,  E.  Co.  v.  Caldwell,  74 

4  Citizens'  Street  E.  Co.  v.  Carey,  56  Ind.  Pa.  St.  421. 

S96.     See  also  HestonviUe,  etc.,  B.  Co.  v.  «  Snyder  ».  Hannibal,  etc.,  E.  Co.,  60  Mo. 

OonneU,  6  W.  N.  C.  514;  s.c.,8  Cent.  L.  J.  413. 

306.    The  numerous  accidents  which  have  '  Fleming  u.  Brooklyn  B.  Co.,  1  Abb.  N. 

happened  from  the  running  of  street-oars  C.  433.  

with  a  single  man  in  charge  suggest  the  »  gee  also  ante,  Chap.  XVI.,  §  12. 
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therein.  He  may  presume  that  the  road  is  in  a  fit  condition  for  travel.  In  other 
words,  he  is  not  obliged  to  presume  negligence  on  the  part  of  those  whose  duty  it  is 
to  keep  the  highway  in  repair.^  Thus,  it  was  held  to  be  a  question  for  the  jury  whether 
the  plaintiff  was  in  the  exercise  of  due  care  when,  on  the  afternoon  of  a  bright,  pleas- 
ant day,  she  stepped  into  a  hole  in  the  sidewalk,  which  she  did  not  observe  because  her 
eyes  were  not  upon  the  sidewalk,  and  was  injured.^  So,  it  was  no  ground  for  a  non- 
suit that  the  plaintiff  might  have  seen  an  open  hatchway  in  the  sidewalk  but  for  the 
fact  that  his  attention  was  attracted  in  another  direction.'  And  it  was  held  no  evi- 
dence of  negligence  that  the  plaintiff,  at  the  moment  of  striking  her  foot  against  a 
misplaced  plank  in  the  sidewalk,  allowed  her  attention  to  be  attracted  to  a  runaway 
horse  on  the  street.*  Whether  an  absorption  of  the  mind  in  business,  which  prevents 
a  defect  being  seen,  will  constitute  contributory  negligence,  is  a  question  for  the  jury.* 
A  plaintiff  was  held  not  wanting  in  the  exercise  of  ordinary  care  from  the  fact  that 
at  the  time  of  the  accident  he  was  holding  the  reins  in  one  hand  and  assisting  his  boys 
to  a  seat  with  the  other,  and  that  in  so  doing  his  attention  was  diverted  from  the  con- 
trol of  his  team  and  the  condition  of  the  highway.'  It  is  not  negligence  per  se  to 
stand  on  the  platform  of  an  omnibus-sleigh  in  the  streets  of  Boston,  in  case  of  a  col- 
lision with  another  sleigh.'  A.  stands  on  a  street-corner  in  a  city,  and  a  cart  of  B., 
loaded  with  lumber,  is  passing.  A.  starts  to  cross  the  street,  and  at  the  same  time  the 
cart  attempts  to  turn  the  corner.  Some  long  planks,  extending  behind  the  curt, 
strike  A.,  injuring  her.  A.  is  not  to  be  nonsuited  on  the  ground  of  contributory  neg- 
ligence, but  her  case  must  go  to  the  jury.^ 

It  is  sufficient  care  if  the  plaintiff  looks  ahead  as  persons  of  ordinary  prudence  are 
accustomed  to  do.  However,  one  is  bound  to  see  large  holes  in  the  highway  unless 
his  attention  is  distracted  by  some  sufficient  cause.'  But  the  failure  to  observe  a 
fissure  in  the  road,  which  was  not  so  plain  and  obvious  to  the  sight  that  the  traveller 
must  necessarily  observe  it,  did  not  constitute  negligence  in  a  case  where  the  horse 
which  was  injured  was  slowly  driven.""  It  will  not  be  deemed  negligence  per  se  that 
the  plaintiff  did  not  look  about  him  upon  all  sides.  It  was  so  held  where  the  plain- 
tiff, approaching  a  railroad-crossing,  endeavored  to  turn  his  wagon  around  to  avoid  a 
train.  The  road  had  a  high  embankment  on  each  side,  on  one  side  only  of  which  was 
a  railing.  The  plaintiff  observed  the  railing  on  this  side,  but  not  the  lack  of  it  on 
the  other.  In  backing,  he  was  precipitated  over  the  unprotected  side.  The  question 
as  to  whether  he  was  in  the  exercise  of  proper  care  was  held  to  be  for  the  jury." 

?  43.  In  the  Night-time.  — It  is  frequently  a  question  as  to  what  degree  of 
care  is  essential  on  the  part  of  a  person  walking  or  riding  upon  the  highway  in  the 
night-time ;  and  upon  this  point  there  is  no  definite  rule  of  conduct.     Of  necessity, 

1  Hill  V.  Seekonk,  119  Mass.  85;  Koch  v.  «  Barstow  o.  Berlin,  34  Wis.  S57. 

Edgewater,  U  Hun,  5M;  Clark  v.  Lockport,  *  Weisenberg  v.  Appleton,  26  Wis.  56. 

49  Barb.  580;   Hawks   ».  Northampton,  121  '  DriscoU  ».  New  York,  11  Hun,  101.    Oom- 

Mass.  10.   Contra,  Raymond  v.  LoweU,  6  Oush.  pare  GUman  v.  Deerfleld,  16  Gray,  577. 

B'24   (doubted   in   George  v.  Haverhill,   110  «  Oremer«.  Portland,  36  Wis.  92. 

Mass.  506,  511).    See  also  Gerald  v.  Boston,  '  SpofEord  v.  Harlow,  3  Allen,  176. 

108  Mass.  680.    But  one  entering  a  narrow  «  Sheehy  v.  Burger,  62  N.  Y.  558. 

and  dark  alley  is  bound  to  keep  his  eyes  »  TTill  v.  Seekonk,  119  Mass.  85. 

open  and  about  him,  11  he  would  recover  for  i"  Cox  v.  Westchester  Turnpike  Road,  3* 

an  injury  suffered  by  reason  of  a  pitfaU  in  Barb.  iU;  Oonroyc.  Twenty-third  Street  E. 

such  a  place.    Lombard  v.  Chicago,  i  Biss.  Co.,  62  How.  Pr.  39. 

460.    See  supra,  §  18.  n  Gillespie  v.  Newburgh,  54  N.  Y.  468. 

-  Woods  V.  Boston,  121  Mass.  337. 
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the  degree  of  care  must  vary  with  the  circumstances  of  each  case,  and  in  general, 
therefore,  the  question  is  to  be  decided  by  the  jury.  "The  same  degree  of  care  is  to 
be  used  at  all  times;  but  this  rule  may  require  greater  caution  or  watchfulness  at 
night  than  in  the  daytime."  ^  It  is  a  question  for  the  jury  whether  it  is  negligence 
to  walk  upon  a  sidewalk  in  a  dark  night  without  a  light;  ^  and  the  mere  fact  that  one 
is  walking  across  a  bridge  in  a  totally  dark  night  does  not  constitute  negligence  as  a 
matter  of  law.'  Nor  is  it  negligence  per  se  for  one  to  travel  on  a  night  so  dark  as  to 
prevent  his  seeing  any  defects  in  the  way,  and  to  allow  his  horses  to  take  their  own 
course.*  Upon  this  point  the  New  Jersey  court  say :  "  The  travelling  public  have  a 
right  to  suppose  that  there  is  no  dangerous  impediment  or  pitfall  in  any  part  of  the 
street,  without  a  light  placed  to  give  warning  of  it,  or  a  suitable  railing  to  protect  it."  * 
Therefore  the  plaintiff  was  held  not  necessarily  guilty  of  negligence  in  stepping  from 
the  centre  of  the  sidewalk  and  coming  close  up  to  a  store  window  without  looking 
about,  in  consequence  of  which  he  fell  into  an  open  area  beneath.^  So  where  the 
defendants  threw  dirt  and  stones  into  the  street  from  an  excavation  upon  their  land, 
close  up  to  the  street-line,  and  the  plaintiff,  in  the  night-time,  endeavoring  to  pass  the 
obstruction,  deviated  slightly  from  the  limits  of  the  street  and  went  upon  the 
defendant's  land,  which  was  left  open  and  unprotected.' 

It  is  even  held  that  although  a  female  plaintiff  previously  knew  of  a  sewer  being 
constructed  in  the  street,  this  did  not  bar  her  action  on  account  of  injuries  received 
from  falling  into  it,  in  the  absence  of  any  guard,  light,  or  other  special  notice  to  call 
her  attention  to  circumstances  of  danger  at  the  particular  locality  where  she  was 
injured.*  So  the  fact  that  the  plaintiff  knew  of  the  defect  in  the  sidewalk,  but,  being 
frightened,  ran  over  the  sidewalk  in  the  dark,  giving  no  thought  to  the  sidewalk  or 
her  manner  of  passing  over  it,  will  not  as  a  matter  of  law  prevent  her  recovery.' 
Nor  where  he  was  aware  that  there  was  a  descent  in  the  highway,  but,  although 
the  night  was  bright  and  starlight,  did  not  observe  that  it  was  peculiarly  slippery  and 
dangerous  by  reason  of  packed  snow  and  ice  at  this  point.'" 

2  44.  The  Degree  of  Speed  with  which  one  may  travel  upon  the  highway,  under 
the  attendant  circumstances,  is  also  an  appropriate  question  for  the  jury.  It  was  so 
held  where  the  plaintiff,  after  dark,  while  walking  "pretty  fast,"  was  thrown  down 
by  stepping  into  a  hole  in  the  sidewalk,  and  received  a  personal  injury,  having  no 
previous  knowledge  of  the  defect,  and  did  not  see  the  hole."  So  it  is  a  question  for 
the  jury  whether  a  boy  sixteen  years  of  age  was  reasonably  prudent  who  received  an 
injury  through  a  defect  in  the  road-bed  of  a  street-railroad  company  (which  the  pro- 
prietors were  bound  to  keep  in  repair),  while  running  with  a  fire-engine  company  at 
nighf  A  city  will  be  responsible  for  an  injury  to  a  fireman  while  running  to  a  fire 
at  night,  by  coming  in  contact  vdth  pieces  of  board  projecting  from  a  joiner's  bench 
left  in  the  street,  if  the  town  had  notice  of  such  obstruction."    A  traveller  was  held 

'  Beck,  J.,  In  Stier  v.  Oskaloosa,  41  Iowa,  •  Durant  v.  Palmer,  supra.   Compare  Hale 

353,  357.  V.  Dutant,  39  Texas,  667. 

-  Maloy  V.  New  York,  etc.,  E.  Co.,  68  Barb.  '  Vale  v.  Bliss,  50  Barb.  358. 

182.  '  Bateman  v.  Euth,  3  Daly,  378. 

3  Swift  V.  Newbury,  36  Vt.  355.  •  Barton  v.  Springfield,  110  Mass.  131. 
■1  Eector  v.  Pierce,  3  N.  Y.  S.  C.  (T.  &  0.)  '»  Perkins  v.  Fond  du  Lac,  34  Wis.  435. 

416.  "  Elgin  V.  Eenwick,  86  ni  498. 

6  Durant  v.  Palmer,  29  N.  J.  L.  644,  548.  "  Oakland  E.  Co.  v.  Pielding,  48  Pa.  St. 

See  also  Wright  v.  Saunders,  68  Barb.  214  320. 

(affirmed  in  3  Keyes,  323).  ''  Palmer  v.  Portsmouth,  13  N.  H.  265. 
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to  be  in  the  exercise  of  due  care  in  driving  over  a  bridge  on  a  slow  trot  of  about  four 
and  one-half  miles  an  hour,  when  it  was  so  dark  that  he  could  not  see  two  feet  ahead.^ 
It  cannot  be  said  to  constitute  negligence  per  se  that  the  plaintiff  rode  a  safe  horse, 
on  a  dark  night,  bareback  and  without  martingales,  at  a  speed  of  five  or  six  miles  per 
hour,  over  a  familiar  road ;  ^  nor  that  a  skilful  driver  drove  a  safe  horse,  with  a  tight 
rein,  at  night,  at  his  usual  speed  of  ten  miles  an  hour,  over  a  wide  and  level  road, 
with  which  he  was  familiar,  and  over  which  he  had  passed  in  safety  an  hour  previously 
without  perceiving  any  obstruction.' 

§  45.  Competency  of  Driver.  — Permitting  a  woman  to  drive  a  horse  is  not 
conclusive  evidence  of  such  want  of  ordinary  care  as  will  excuse  a  town  from  their 
liability  to  pay  for  an  injury  sustained  from  defects  in  the  highway.*  Nor  did  the 
following  facts  constitute  a  want  of  ordinary  care :  The  plaintiff  sent  her  son,  between 
eleven  and  twelve  years  of  age,  with  a  horse  and  wagon,  on  business,  a  distance  of  six 
miles,  the  road  crossing  a  narrow  but  rapid  stream,  which  was  subject  to  sudden 
overflows  in  heavy  rains.  The  horse  was  quiet  and  gentle,  and  had  been  driven  by 
this  boy  almost  daily  for  two  years,  and  over  the  same  ground  some  five  or  six  weeks 
before.  The  bridge  over  the  stream  was  narrow,  and  unprotected  with  railings,  and 
at  this  time  was  overflowed  to  the  depth  of  about  a  foot.  In  attempting  to  cross  this, 
the  boy  in  some  manner  got  into  the  river  with  the  horse  and  wagon,  and  all  were 
lost.    A  verdict  for  the  plaintiff  was  sustained.^ 

^  46.  What  Uses  of  the  Highvsray  permissible.  — ^As  will  be  seen  subsequently, 
a  person  will  not  be  permitted  to  recover  damages  for  an  injury  received  from  a  defect 
in  the  highway  while  using  it  for  a  purpose  prohibited  by  law.'  Other  uses  than 
those  which  pertain  to  public  travel,  though  not  prohibited,  will  not  be  justified. 
Thus,  towns,  toll-bridge  corporations,  etc.,  are  not  obliged  to  maintain  railings  upon 
the  highway  for  persons  to  sit  or  lean  upon,  even  though  the  wayfarer  does  so  from 
weariness.  Such  use  being  unauthorized,  no  recovery  can  be  had  for  the  breaking  of 
a  railing  under  these  circumstances,  resulting  in  injury  to  the  traveller.'  But  it  is 
perfectly  well  settled  that  travellers  are  not  bound  to  keep  in  motion  every  instant 
they  are  on  the  road.  They  have  a  right  to  stop  temporarily,  for  business  or  pleasure, 
provided  they  do  not  unreasonably  interfere  with  the  rights  of  others  who  wish  to  use 
the  road.  Therefore  a  traveller  does  not  forfeit  his  rights  by  stopping  momentarily 
to  pick  berries  by  the  wayside,*  or  to  fill  up  a  small  hole  in  the  road  which  might 
otherwise  become  a  means  of  injury  to  other  travellers,'  or  for  no  other  purpose  than 
to  gratify  his  curiosity,  —  e.g.,  to  watch  the  progress  of  a  horse-trade,  i"  or  to  watch 
workmen  punching  a  hole  in  a  gas-main,  from  which  operation  the  traveller  receives 
an  Injury  to  his  eye  from  a  particle  of  the  iron  chipped  oflF.i'  It  was  so  held  where  it 
appeared  that  the  plaintiff',  a  boy  eight  years  old,  on  his  return  from  carrying  dinner 
to  his  father,  crossed  the  way  to  look  at  some  toys  in  a  window  over  a  grating  in  the 
sidewalk,  and,  as  he  turned  away,  his  foot  slipped  into  the  grating,  causing  injuries.'* 

1  BIy  V.  HaverhUl,  110  Mass.  620.  »  Post,  §  49 ;  ante,  p.  1093. 

2  Stevens  v.  Boxlord,  10  Allen,  25.  See  '  Stickney  i>.  Salem,  3  AUen,  374;  Stinson 
also  Whitney  ».  Cumberland,  64  Me.  541.             U.Gardner, 42  Me. 248;  Orcutto.  KitteryPoin 

a  Eeed  v.  Deerfleld,  8  Allen,  522.  Bridge  Co.,  53  Me.  600 ;  ante,  p.  770. 

*  Cobb  V.  Standish,  14  Me.  198 ;  Bigelow  v.  s  Britten  v.  Cnmmington,  107  Mass.  347. 

Eutland,  4  Cusb.  247 ;  Blood  i).  Tyngsborougb,  »  Babson  u.  Eockport,  101  Mass.  93. 

103  Mass.  509 ;  Babson  v.  Eockport,  101  Mass.  i"  Bigelow  4>.  Eeed,  51  Me.  325. 

*3.  11  Cleveland  v.  Spier,  16  0.  B.  (N.  s.)  399. 

5  Bronson  v.  Southbury,  37  Conn.  199.  12  Hunt  v.  Salem,  121  Mass.  294. 


INJURIES   UPON   THE   HIGHWAY.  1201 


Pedestrians  —  Laborers  — Persons  violating  Law. 


It  will  not  be  conclusive  evidence  of  a  want  of  ordinary  care  that  at  the  time  of  injury 
■the  plaintiff  was  stamping  upon  a  defective  place  in  the  highway.'  And  so  it  will  be 
a  question  for  the  jury  whether,  at  the  time  and  place  and  under  the  circumstances 
•of  the  accident,  it  is  a  reasonable  use  of  the  highway  to  drive  an  elephant  over  it." 
It  is  very  reasonably  held  that  an  action  does  not  lie  against  a  town  in  favor  of 
■persons  injured  through  defects  therein  while  using  the  highway  for  their  own  con- 
venience or  pleasure,  and  in  a  manner  entirely  foreign  to  the  purposes  for  which  a 
highway  is  designed  to  be  used.  This  is  illustrated  by  the  cases  of  persons  injured  or 
■suffering  damage  while  making  the  highway  their  play-ground,'  race-course,*  or 
pasture.^ 

J  47.  Pedestrian  in  Carriage-path.  — It  is  not  negligence  for  a  pedestrian  to 
use  the  carriage-path  of  the  highway,*  especially  if  the  sidewalk  be  in  bad  condition; 
but  he  is  bound  to  use  more  care  under  these  circumstances,  particularly  if  he  walks 
in  the  road  at  night.'  Although  the  defendant  be  driving  at  a  high  rate  of  speed  in  a 
much  frequented  thoroughfare,  yet  if  the  plaintiff  be  guilty  of  a  want  of  proper  care 
in  crossing  the  street,  he  cannot  recover  for  injuries  received  in  the  attempt.'  The 
plaintiff  observed  a  street-car  coming  along  rapidly,  and  a  cart  behind  advancing  at  a 
«till  higher  rate  of  speed.  He  endeavored  to  cross  the  street  in  front  of  the  car,  but 
just  as  he  got  beyond  the  heads  of  the  horses  he  was  run  down  by  the  cart,  which 
was  in  the  act  of  passing  the  car.  The  plaintiff  was  held  not  entitled  to  make  such  a 
nice  calculation  of  chances,  and  his  conduct  was  pronounced  negligence  -per  se? 

\  48.  Persons  laboring  upon  the  High-way  are  entitled  to  protection  as  against 
passing  vehicles.  The  same  rules  apply  between  such  laborers  and  thfe  travelling 
public  as  between  travellers  generally,'"  and  the  former  are  bound  to  keep  watch  of 
the  approach  of  the  latter.''  The  laborer  must  so  dispose  of  his  materials  that  pass- 
ing vehicles  will  not  be  liable  to  injure  him.  Therefore  where  the  plaintiff,  while 
repairing  a  public  bridge,  placed  some  planks  in  such  a  position  as  to  be  thrown 
■down  by  a  passing  vehicle,  and  the  defendant,  in  driving  across  the  bridge,  threw 
them  down  and  injured  the  plaintiff,  no  recovery  was  permitted.'^ 

J  49.  Violation  of  Statute  or  Ordinance,  ■when  a  Defence." — It  will  not 
constitute  a  defence  in  cases  of  this  kind  that  the  plaintiff,  at  the  time  of  the  acci- 
dent, was  technically  violating  a  statute  or  municipal  ordinance  for  the  regulation  of 
travel,  if  the  injury  to  the  plaintiff  might  have  been  avoided  by  the  exercise  of  due 
care  on  the  part  of  the  defendant.  This  was  first  expressly  determined  in  the  familiar 
case  of  Davies  v.  Mann,^^  where  it  was  held  that  although  the  plaintiff's  ass  was  wrong- 
fully fettered  in  the  highway,  the  defendant's  servant  was  bound  to  drive  his  vehicle 


'  Eyerson  v.  Abington,  102  Mass.  628.  defect  in  the  highway.    Richards  v.  Enfleld 

s  Gregory  v.  Adams,  14  Gray,  242.  13  Gray,  344. 

»  Blodgettr.  Boston,  8  Allen, 237;  Tighe».  ^  Coombs  o.  Purrington,  42  Me.  332;  Eay- 

Lowell,  119  Mass.  473;  Lyons  v.  Brookline,  mond  v.  Lowell,  6  Cusb.  530. 

118  Mass.  491.  '  Boss  v.  Litton,  5  Oar.  &  P.  407. 

<  McCarthy  v.  Portland,  67  Me.  167.  '  'Woolf  v.  Beard,  8  Car.  ^  P.  373. 

6  Gribble  v.  Sionx  City,  38  Iowa,  390.    A  «  Belton  v.  Baxter,  54  N.  Y.  245. 

horse  wbich  has  escaped  and   is   running  ">  Quirk  v.  Holt,  99  Mass.  164. 

loose  upon  the  highway  cannot  be  said  to  "  IWd. 

be  using  the  same  legitimately.    No  action,  '^  Pryor  v.  Taler,  9  PhUa.  ,95. 

therefore,  can  be  maintained  by  the  owner  "  Compare  ante,  p.  1093;  sv/pra,  §  U. 

thereof  for  an  injury  received  by  it  from  a  '*  10  Mee.  &  W.  546,  ante,  p.  1105. 
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at  such  a  pace  as  would  be  likely  to  prevent  injury  to  the  animal.  Thus,  in  cases  of 
collision  of  vehicles,  that  the  plaintiff  stationed  his  horse  and  wagon  transversely  to 
the  course  of  the  street  while  loading  furniture  thereon ; '  that  the  plaintiff's  horse- 
was  left  standing  in  the  street  for  more  than  five  minutes  without  any  person  in 
charge  as  required  by  the  city  ordinance ;  ^  that  the  plaintiff'  was  not  standing  as^ 
near  to  his  horses  as  required  by  the  city  ordinance ; '  that  the  plaintiff's  vehicle- 
was  being  driven  on  the  wrong  side  of  the  road  at  the  time  of  the  collision ;  '  that 
the  plaintiff  and  defendant  were  trotting  their  horses  upon  the  highway  for  a  purse 
of  money,  at  which  time  the  defendant  wilfully  ran  down  the  plaintiff's  vehicle ; '~ 
that  the  plaintiff  was  driving  at  an  unlawful  rate  of  speed ;  ^  that  his  harness  had  not. 
the  number  of  bells  upon  it  required  by  statute.'  But  it  would  seem  to  be  the  duty  of 
persons  in  the  foregoing  positions  to  exercise  a  degree  of  care  proportionate  to  the 
increased  chances  of  injury  from  collision  or  otherwise.' 

On  principle,  it  would  seem  that  the  same  ought  to  be  true  in  the  case  of  injuries 
to  travellers  from  defects  in  the  highway.  The  fact  that  the  plaintiff  "  was  smoking 
a  cigar  in  the  streets  in  violation  of  a  municipal  ordinance,  while  it  might  subject  the 
offender  to  a  penalty,  will  not  excuse  the  town  for  a  neglect  to  make  its  ways  safe  and 
convenient  for  travellers,  if  the  commission  of  the  plaintiff's  offence  did  not  in  any 
degree  contribute  to  produce  the  injury  of  which  he  complains."  '  Therefore,  though 
the  plaintiff  was  driving  at  a  "  faster  rate  than  six  miles  per  hour,"  in  violation 
of  a  city  ordinance,  this  did  not  joer  se  bar  his  right  to  recover  damages.'"  So  the 
mere  fact  that  the  plaintiff  sustained  injury  from  a  defect  in  the  highway  while 
endeavoring,  in  violation  of  a  statute,  to  drive  his  carriage  past  another  travelling 
in  the  same  direction,  has  no  greater  effect  than  that  it  goes  to  the  jury  as  evidence- 
of  negligence  on  his  part.''  In  striking  contrast,  however,  with  the  foregoing  is 
the  conclusion  reached  by  this  court  in  an  earlier  case,'^  where  it  was  held  that 
the  circumstance  that  the  plaintiff  was  driving  his  horse  across  a  bridge  faster  than  a 
walk,  contrary  to  a  local  ordinance,  disentitled  him  to  recover  for  an  injury  received 

1  Steele  v.  Burkhardt,  104  Mass.  69.  See  fendanthad  exposed  upon  the  causeway  in 
also  Greeiiwood  v.  Callahan,  111  Mass.  298.  front  of  his  shop,  contrary  to  a  local  regula- 

2  Eeams  v.  Snowden,  104  Mass.  63,  note.  tion.  Marriott  v.  Stanley,  1  Scott  N.  E.  392; 
See    also    Streett  i;.  Laumier,  34  Mo.  469;  ».  c,  4  Jur.  320. 

Griggs  V.  Fleckenstein,  14  Minn.  81;  Albert  s  Welch  v.  Wesson,  6  Gray,  605,  ante,  p. 

r.  Bleaker  Street  E.  Co.,  2  Daly,  389;  Nea-  1077.    The  plaintiff  will  not  be  prevented 

now  V.  Uttech,  46  Wis.  581.  from  recovering  merely  by  the  fact  that  the 

3  Klipper  v.  Coffey,  44  Md.  117.  omnibus  on  which  he  was  seated  was  driven 
<  Spofford  V.  Harlow,  3  Allen,  176;  ante,  p.  furiously  in  an  endeavor  to  outstrip  a  rival 

383 ;   Butterfleld   u.  Forrester,  11  East,  60,  vehicle,  whereby  the  former  came  into  col- 

per  Lord  EUenborough,  ante,  p.  1104.    Con-  lision  with  the  latter,  in  the  attempt  of  the 

versely,  the  plaintiff,  if  wanting  in  ordinary  driver  of  the  omnibus  on  which  the  plalutifE 

care,  will  not  be  entitled  to  recover,  although  was  seated  to  avoid  a  cart  in  the  street,  the 

the  defendant  was  also  negligent,  and  on  the  result  of  which  oolUsiou  was  that  the  omni- 

wrongside  of  the  road.    Parker  D.Adams,  bus  was  dashed  against  a  lamp -post,  and 

12  Meto.  415,  antet  p.  376;  Kennard  v.  Bur-  the  plaintiff  thrown  off  and  injured.    Eigby 

ton,  25  Me.  39,  ante,  p.  368.    But  see  Fales  v.  v.  Hewitt,  6  Exoh.  240. 

Dearborn,  1  Pick.  345,  which  case,  however,  «  Hall  v.  Eipley,  119  Mass.  135. 

IS  distinguished  in  Parker  v.  Adams,  supra.  '  Counter  v.  Conch,  8  Allen,  436. 

The  plaintiff  was  not  permitted  to  recover  s  piuokweU  v.  WUson,  6  Car.  &  P.  876; 

for  an  injury  occasioned  by  driving  an  un-  ante,  p.  880,  notes. 

safe  horse  in  a  public  thoroughfare,  where  «  Baker  v.  Portland,  58  Me.  199,  205. 

the  bark  of  »  dog  frightened  the  animal,  m  Baker  v.  Portland,  supra. 

which   ran    away  and  threw   the   plaintiff  "  Damon  v.  Scituate,  119  Mass.  66. 

upon  some  ploughshares   which   the    de-  '=  Heland  v.  LoweU,  3  Allen,  407. 
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from  a  defect  in  the  bridge  while  so  doing.  Also,  under  the  rulings  of  this  court,  no 
recovery  is  permitted  for  injuries  received  through  defects  in  the  highway  by  persons 
even  technically  violating  the  statute  forbidding  travelling  upon  Sunday.'  And  this 
rule  has  lately  been  so  strictly  applied  as  to  visit  a  species  of  outlawry  upon  one  who 
offends  in  this  particular.  Neither  his  property ''  nor  person  '  seems  to  be  entitled  to 
protection  against  the  negligence  of  third  persons,  where  the  person  injured  is  guilty 
of  this  petty  misdemeanor.  Such  decisions  are  anomalous,  and  rest  upon  no  well- 
founded  principle.* 

2  50.  Intoxication  of  Injured  Person. — In  general,  the  intoxication  of  the 
person  injured  does  not  constitute  negligence  per  se  on  his  part.  In  the  frequently 
quoted  language  of  Hbydenpeldt,  J.,*  "  a  drunken  man  is  as  much  entitled  to  a  safe 
street  as  a  sober  one,  and  much  more  in  need  of  it."  But  negligence  may  be  inferred 
by  the  jury  from  the  intoxication.*  A  driver  so  intoxicated  as  to  be  unable  to  manage 
his  team  cannot  be  said  to  be  in  the  exercise  of  ordinary  care.'  So,  where  the  plain- 
tiff's  intestate,  on  a  dark  and  stormy  night,  while  very  much  intoxicated,  started  to 
cross  a  foot-bridge,  after  having  been  warned  that  it  was  unsafe  and  that  there  was  a 
safe  bridge  near  at  hand,  and  on  the  following  morning  was  found  dead  on  the  ice 
below  the  bridge,  his  representative  was  held  not  entitled  to  recover.' 

J. 51.  Pedestrian  bodily  infirm.  —  Common  prudence  requires  of  a  person  of 
poor  sight  greater  care  in  walking  upon  the  public  streets  and  in  avoiding  obstruc- 
tions than  is  required  of  others  in  full  possession  of  this  faculty.  Therefore,  in  an 
action  to  recover  damages  sustained  by  reason  of  a  defective  highway,  the  plaintiff's 
eyesight  being  poor  and  weak,  the  omission  so  to  instruct  the  jury  upon  request  of 
the  defendants  is  a  ground  for  a  new  trial.'  A  partially  blind  person  may  act  upon 
the  assumption  that  the  street  is  clear  of  defects,"*  but  he  is  bound  to  use  care  accord- 
ing to  his  infirmity  in  this  respect."  So  a  pedestrian,  being  far  advanced  in  years, 
will  not  be  justified  in  attempting  to  pass  over  a  sidewalk  covered  with  ice  and  ren- 
dered almost  impassable  by  the  occurrence  of  a  fire,  he  having  knowledge  of  the  con- 
dition of  the  walk,  and  knowing  that  there  was  a  safe  walk  on  the  other  side."' 

2  52.  Knowledge  of  the  Defective  Condition  of  the  Highway. —  Knowl- 
edge of  a  defect  existing  in  the  highway  is  not,  in  general,  conclusive  evidence  of 
negligence  in  attempting  to  pass  it.'*    One  injured  upon  a  street  he  knew  to  be  dan- 


1  Bosworthv.Swansej,  10  Mete.  363;  Jones  92;  O'Hagan  v.  Dillon,  10  Jones  &  Sp.  456; 
e.Andover,  10  Allen,  18;  Connolly  ».  Boston,  Ditohett  v.  Spuyteu  DuyvU,  etc.)  E.  Co.,  5 
117  Mass.  64.  Hun,  165;  supra,  §  22. 

2  Lyons  v.  DesoteUe,  124  Mass.  387.  '  Cassedy  v.  Stookbridge,  21  Vt.  391;  Bock 
>  Smith  V.  Boston,  etc.,  B.  B.,  120  Mass.  Island  v.  Vanlandschoot,  58  111.  485. 

490.  «  Wood  V.  Andes,  11  Hun,  643. 

<  Sutton  V.  Wauwatosa,  29  Wis.  21 ;  Grier,  «  Winn  v.  Lowell,  1  Allen,  177.    See  also 

J.,  in  Phila.,  etc.,  B.  Co.  v.  Phila.,  etc.,  Tow-  Sleeper  v.  Sandown,  62  N.  H.  244. 

boat  Co.,  23  How.  218.    See  this  subject  more  1°  Davenport  v.  Euckman,  37  N.  T.  568. 

ftilly  discussed,  ante,  p.l093.  "  Peach  v.  Utioa,  10  Hun,  477. 

'  Eobinson  t>.  Pioche,  5  Cal.  460.  '2  Centralia  c.  Krouse,  64  111.  19.    See  on*e, 

0  Alger  V.  Lowell,  3  AUen,  402;  Cramer  v.  p.  1099. 
Burlington,  42  Iowa,  315;  Burns  v.  Elba,  32  "  Lyman  v,  Amherst,  107  Mass.  839;  Whit- 
Wis.  605;  Thorp  v.  Brookfleld,  36  Conn.  321;  taker  v.  West  Boylston,  97  Mass.  273;  Smith 
Stuart  V.  Maohias  Port,  48  Me.  477;  Healy  r.  v.  St.  Joseph,  45  Mo. 449;  Kenworthy  v.  Iron- 
New  York,  3  Hun,  708 ;  6  N.  T.  S.  C.  (T.  &  C.)  ton,  41  Wis.  647. 
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gerous  need  not  show  that  he  exercised  extraordinary  care  while  upon  such  street.' 
A  fortiori,  he  is  not  obliged  to  keep  off  from  such  a  street  altogether. '■'  One  may 
proceed  if  it  is  consistent  with  reasonable  care  to  do  so ;  and  this  is  generally  a  ques- 
tion for  the  jury,  depending  upon  the  nature  of  the  obstruction  or  insufficiency  of  the 
highway,  and  all  the  surrounding  circumstances.'  Of  course,  if  one  is  familar  with 
such  defect,  it  is  his  duty  to  use  more  care  in  passing  it  than  if  he  was  wholly  ignorant 
of  its  condition.*  If  the  defect  is  such  that  a  person  of  ordinary  care  and  prudence, 
having  knowledge  of  it,  would  not  under  ordinary  circumstances  attempt  to  pass  it, 
the  plaintiff  will  not  be  justified  in  attempting  to  do  so.*  It  is  held  that  although  one 
may  have  such  general  knowledge  as  might  lead  him  to  believe  that  a  bridge  is 
unsafe,  yet  if  it  is  left  open  by  the  authorities,  he  has  reason  to  believe  that  they  con- 
sider it  safe,  and  will  therefore  be  justified  in  using  it  until  some  notice  to  the  con- 
trarj'.^  The  attempt  of  a  person  to  leap  upon  a  section  of  a  bridge  which  is  swinging 
into  position,  though  improperly  constructed,  is  strong  evidence  of  negligence,  if  not 
an  act  amounting  to  negligence  per  ae.' 

The  plaintiff's  general  acquaintance  with  the  obstruction  or  defect  in  the  highway 
will  not  necessarily  prevent  a  recovery  for  Injuries  received  on  this  account,  if  under 
the  circumstances  he  might  still,  in  the  exercise  of  ordinary  prudence,  be  unaware  of 
his  proximity  to  it,^  —  as  by  some  sufficient  cause  having  his  attention  distracted  from 
it.  It  was  so  held  where  the  female  plaintiff  knew  of  the  defect,  but,  being  fright- 
ened at  the  attempt  of  a  strange  man  to  seize  her,  ran  over  the  sidewalk  in  the  dark, 
giving  no  thought  to  the  sidewalk  or  her  manner  of  going  over  it;'  and  where  a 
woman,  under  very  similar  circumstances,  ran  to  her  home  on  hearing  that  her  children 
were  in  danger.""  But  mere  mental  abstraction  caused  by  the  mind  being  absorbed 
in  thought  upon  matters  of  business  will  not  be  regarded  as  a  sufficient  cause,  if  the 
circumstances  are  such  as  are  calculated  to  keep  the  faculties  of  a  prudent  person  on 
the  alert '1  To  excuse  the  failure  to  observe  a  defect  of  which  the  plaintiff  had 
knowledge,  his  attention  must  be  distracted  by  some  present  necessity,  as  in  the 
cases  just  noticed;  therefore  it  will  not  be  a  sufficient  justification  that  at  the  time 
of  the  injury  the  plaintiff  was  engaged  in  observing  a  passing  buggy,  to  satisfy  his 
curiosity  in  regard  to  the  style  of  harness  used  upon  the  team.^^ 

A  mere  miscalculation  as  to  one's  proximity  to  the  dangerous  part  of  the  highway 
will  not  have  the  effect  to  establish  conclusively  a  want  of  ordinary  care.     The  plaintiff 

1  Hanlon  v.  Keoknt,  7  Iowa,  488.  ».  Goshen,  43  Ind.  339.    If  one  having  a  oon- 

2  Eice  V.  Dea  Moines,  40  Iowa,  638;  Eeed  tract  for  the  replanking  of  a  bridge  wrong- 
V.  Northfleld,  13  Pick.  94.  fully  inserts  defective  plank,  and  afterwards, 

'  Kelley  v.  Fond  du  Lac,  31  Wis.  179.  In  passing  over  it,  breaks  through  the  bridge, 

*  Smith  V.  Lowell,  6  Allen,  39 ;  GUman  v.  he  will  be  regarded  as  the  author  of  his 

Deerfleld,  15  Gray,  577;  Whitford  v.  South-  own  misfortune,  and  not  entitled  to  recover, 

bridge,  119  Mass.  564.    Knowledge  of  a  defect  Seger  v.  Barkhamsted,  22  Conn.  290. 

cannot,  however,  be  inferred  from  the  fact  '  Bradyo.  Chicago,  4  Biss.  448.    See  Brown 

that  it  customarily   existed.    Hinckley  v.  v.  European,  etc.,  R.  Co.,  68  Me.  384. 

Barnstable,  109  Mass.  126.  8  George  v.  Haverhill,  110  Mass.  506;  Pol- 

s  Hubbard  D.  Concord,  35  N.  H.  52.  lard  «.  Wobum,  104  Mass.  84;  Wheeler  v. 

«  Humphreys  v.  Armstrong  County,  66  Pa.  Westport,  30  Wis.  392;  Bateman  v.  Ruth,  S 

6t.  204.    Contra,  it  would  seem,  is  the  case  Daly,  378. 

of  Folsom  V.  tJnderhiU,  36  Vt.  580.    It  was  »  Barton  ».  Springfield,  110  Mass.  131. 

there  held  that  if  the  plaintiff  had  reason-  'o  Weare  v.  Fitohburg,  110  Mass.  334. 

able  ground  to  apprehend  that  the  bridge  "  Gilman  v.  Deerfleld,  15  Gray,  577. 

was  unsafe  for  his  team  and  load,  he  would  u  Kewanee  v.  Depew,  80  111.  119.    Com- 

not  be  justified  in  driving  upon  it.    See  also  pare   George   v.  Haverhill,  110  Mass.   506; 

Whitehead  v.  Philadelphia,  2  PhUa.  99 ;  Eeist  Wheeler  v.  Westport,  30  Wis.  392. 
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knew  that  there  were  several  water-bars  on  a  hill  about  a  quarter  of  a  mile  long, 
over  which  her  horse  could  not  trot  in  safety.  Thinking  that  she  had  crossed  them 
all,  she  allowed  her  horse  to  trot,  having  a  rein  in  each  of  her  hands,  the  wheels  in 
the  regular  ruts,  and  the  horse  under  control.  While  so  driving,  the  wagon  came 
upon  a  bar  which  she  failed  to  see,  in  consequence  of  which  the  wagon  was  overturned 
and  she  was  injured.  It  was  held  that  there  was  some  evidence  for  the  jury  that  she 
wis  in  the  exercise  of  due  care.^ 

The  fact  that  a  husband  knew  of  a  defect  in  season  to  have  warned  his  wife  is  no 
defence  to  an  action  by  the  husband  and  wife  for  an  injury  to  the  latter.^  The  plaintifF 
having  been  warned  by  his  wife  of  their  proximity  to  the  edge  of  the  road,  alongside 
of  which  was  a  ditch  two  and  one-half  feet  deep,  glanced  at  the  position  and  then 
turned  around  to  gaze  at  a  wagon  in  the  rear,  which  had  just  passed  them.  On  looking 
to  the  front  again,  he  saw  that  his  wagon  was  in  such  a  position  that  it  must  go  over 
the  bank,  as  teams  alongside  prevented  him  from  turning  into  the  road.  Accordingly 
he  drove  over  the  bank,  and  was  injured.  It  was  held  that  there  was  no  evidence  that 
he  was  in  the  exercise  of  due  care.^ 

5  53.  Obvious  Defects.  —  The  fact  that  a  highway,  bridge,  plank-road,  turnpike, 
or  other  Way  has  been  obstructed  by  the  negligence  or  other  wrong  of  a  private  person, 
or  of  the  person  or  corporation  whose  duty  it  is  to  keep  the  highway  in  repair, 
does  not  entitle  one  to  recover  damages  whose  negligence  was  one  of  the  proximate 
causes  of  the  catastrophe.  If  a  party  with  full  knowledge  of  the  existence  bf  an 
obstruction  or  defect  in  the  highway  wilfully  or  recklessly  keeps  on,  and  involves 
himself  in  a  danger  which  he  had  no  reasonable  cause  to  believe  he  could  successfully 
encounter,  he  acts  at  his  own  risk,  and  must  take  the  consequences.* 

Say  the  Pennsylvania  court:  "When  a  highway  is  obstructed,  the  passer  along  it 
is  bound  to  the  observance  of  ordinary  care ;  that  is,  such  care  as  a  reasonably  prudent 
man  would  exercise  to  preserve  himself  and  property  from  injury, — just  the  same 
degree,  but  heightened  in  intensity,  as  would  be  observed  in  ordinary  circumstances."  ^ 
The  rule  is  general,  therefore,  that  a  person  having  knowledge  of  a  defect  or  obstruc- 
tion is  bound  to  use  care  according  to  the  circumstances  to  avoid  injury  to  himself  or 
property.*  Accordingly,  if  the  obstruction  or  defect  in  the  highway  is  of  such  » 
nature  that  it  would  be  consistent  with  reasonable  care  to  attempt  to  pass  by  it,  one 
using  the  highway  is  entitled  to  make  the  attempt.' 

The  following  is  a  frequently  cited  case :  Where  commissioners  of  sewers  had  made 
a  dangerous  trench  in  the  passage-way  from  certain  premises,  and  heaped  rubbish 
upon  the  remainder  of  the  way  alongside  the  trench,  a  person  was  not  as  a  matter  of 
law  prevented  from  recovering  damages  for  the  loss  of  a  horse  which  fell  into  the 
trench  while  he  was  endeavoring  to  lead  it  through  the  passage-way  contrary  to 


'  Blood  V.  Tyngsborough,  103  Mass.  509.  Jacobs  a.  Bangor,  16  Me.  187 ;  Garmon  «. 

"  Street «.  Holyoke,  105  Mass.  82.    Compare  Bangor,  38  Me.  443;  Noyes  ».  MorriPtown,  1 

Flori  V.  St.  Louis,  3  Mo.  App.  231.  Vt.  353 ;  Folsom  v.  Underbill,  38  Vt.  580 ;  Koch 

3  Little  V.  Brockton,  123  Mass.  511.  v.  Edgewater,  U  Hun,  544 ;  Nicks  v.  Marshall, 

<  The  leading  case  on  this  subject  is  But-  24  Wis.  139 ;  Kelley  v.  Pond  du  Lac,  31  Wis. 

terfleld  v.  Forrester,  ante,  p.  1104.  179 ;  Earleville  v.  Carter,  2  Bradw.  34 ;  Craig 

.6  Pennsylvania  E.  Co.  v.  McTighe,  46  Pa.  v.  Sedalia,  63  Mo.  417;  Moore  v.  Shreveport, 

St.  316.  3  La.  An.  645. 

0  Smith©.  Smith,  2  Pick.  621;  Thompson©.  '  Thomas  ©.Western  Union  Tel   Co.,  100 

Bridgewater,  7  PicTi.  188 ;  Eindge  v.  Coleraine,  Mass.  156, 158,  per  Hoar,  J. ;  Pox  v.  Glasteu- 

11  Gray,  157;  Crumpton  v.  Solon,  11  Me.  335;  bury,  29  Conn.  204. 
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express  warning  of  danger  at  the  time.'  To  the  same  effect  is  the  conclusion  of  the 
Maryland  court.'  But  the  contrary  was  held  to  he  the  rule,  in  a  similar  case,  hy  the 
Court  of  Appeals  of  New  York.'  The  facts  were,  that  piles  of  sand  and  gravel  had 
heen  deposited  upon  the  street,  on  account  of  building  operations  which  were  being 
carried  on.  Enough  of  the  street  was  left  clear  for  one  vehicle  only  to  pass  through. 
The  plaintiff  attempted  to  pass  a  vehicle  which  was  standing  in  this  space,  by  driving 
over  the  obstruction.  The  court  held  that  the  plaintiff  was  rightly  nonsuited  in  an 
action  for  injuries  received  in  consequence.  In  such  a  case,  said  Allen,  J.,  a  person 
must  be  "  held  to  the  exercise  of  ordinary  care  and  skill,  even  if  not  required  to  be 
entirely  without  fault." 

If  the  highway  is  obstructed  by  snow,  and  the  traveller  knows  it  to  be  dangerous  or 
impassable,  but  persists  in  going  on,  he  cannot  recover  damages  of  the  town ;  but  if 
he  merely  knows  that  it  is  obstructed,  but  not  so  much  as  to  indicate  to  him  that  he 
cannot  get  through  with  safety,  and  he  meets  with  an  injury  while  proceeding  with 
due  care,  he  can  recover  in  case  the  town  was  negligent  in  suffering  the  obstruction 
to  exist.*  So,  if  the  traveller,  being  brought  into  imminent  peril  by  his  near  approach 
to  a  defect  in  the  highway,  leaps  from  his  carriage  in  order  to  avoid  it,  and  in  so  doing 
sustains  an  injury,  he  may  recover  damages  from  the  town,  although  by  remaining 
in  his  carriage  he  would  not  have  been  injured.'  "  The  question  is  not,  in  any  case," 
says  Hoar,  J.,  '^whether  the  traveller  knew  of  the  defect,  and  might  possibly  have 
stopped  or  avoided  it,  but  whether  he  had  reasonable  cause  to  think  that  he  might 
escape  from  it  by  the  means  which  he  adopted,  and  used  reasonable  care  in  making 
the  attempt."^ 

A  variety  of  cases  will  illustrate  the  foregoing.  Thus,  it  will  be  a  question  for  the 
jury  whether  the  plaintiff  was  negligent  in .  attempting  to  drive  his  horse  and  sled 
loaded  with  lumber  across  the  tracks  of  a  street-railroad  company,  upon  the  sides 
of  which  snow  had  been  heaped  up  so  that  the  track  lay  in  a  trough  twelve  or 
fourteen  inches  deep.'  And  so  where  the  plaintiff  endeavored  to  pass  along  the  top 
of  an  embankment  by  the  side  of  the  highway,  which  the  defendant  neglected  to 
keep  protected  by  a  fence  or  railing,  and  while  so  doing  was  forced  over  the  edge 
by  the  backing  of  a  cart  which  she  saw  there  before  she  came  to  the  place  of  injury.' 
The  fact  that  there  was  ice  upon  the  sidewalk,  to  the  plaintiff's  knowledge,  it  not 
appearing  to  him  to  be  dangerous,  does  not  establish  negligence  on  his  part  in  con- 
tinuing to  walk  over  it.' 

But  if  one  is  possessed  of  positive  knowledge  that  the  defect  is  dangerous,  and,  in 
addition  to  this  circumstance,  that  there  is  another  and  safer  way,  no  recovery  can  be 
had  for  an  injury  to  person  i"  or  property  "  from  an  attempt  to  pursue  the  dangerous 
course.    But  in  a  late  case  it  was  held  that  knowledge  of  the  defect  and  the  fact  that 

1  Clayards  v.  Detliick,  12  Q.  B.  439.  '  Mahoney ».  MetropoUtan  E.  Co.,  IMMasB. 

s  Baltimore  v.  Holmes,  39  Md.  243.  73. 

s  Griffln  v.  New  York,  9  N.  T.  456;  Seld.  8  snow  v.  Provlncetown,  120  Mass.  580. 

Notes,  223.  e  Evans  v.  TJtica,  69  N.  T.  166. 

*  Horton  v.  Ipswich,  12  Cush.  488.  lo  Centralia  v.  Krouse,  64  111.  19;  Loven- 

5  Lund  w.Tyngsboro,  11  Cush.  663;  supra,  guth  v.  Bloomington,  71  lU.  238;  WUeon  v 

5  20;  ante,  p.  1092;  Sears  v.  Dennis,  105  Mass.  Charlestown,  8  Allen,  137;  DurMn  v    Troy 

810 ;  Williams  v.  Leyden,  119  Mass.  237.   Com-  61  Barb.  437 ;  Schaefler  v.  Sandusky,  33  Ohio 

pare  Wilson  v.  Susquehannah  Turnpike  Co.,  St.  246 ;  Wood  v.  Andes,  11  Hun  543 

^^f^l"'®^'        ^  "  Forks   Township    r.   King,' 84 '  Pa.    St. 

Thomas  v.  Western  Union  Tel.  Co.,  100       230 
Mass.  156, 158. 
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Obvious  Defect  —  Pright  and  Loss  of  Control  of  Horse. 

•theTB  was  a  safer  way  was  not  conclusive  proof  that  the  plaintiff  did  not  exercise  due 
•care,  if,  with  such  knowledge,  the  plaintiff  chose  the  unsafe  course.  The  court  said 
-1;hat,it  was  properly  submitted  to  the  jury  whether  the  plaintiff  had  exercised  "due 
■  care  and  prudence,  either  in  entering  upon  the  way,  or  in  her  proceeding  thereon 
.after  she  had  entered." ' 

But  under  certain  circumstances  the  condition  of  things  may  be  such  that  there 
.«an  be  no  recovery  for  injuries  received  or  losses  sustained,  —  as  where  the  traveller 
is  guilty  of  manifest  recklessness  in  attempting  to  proceed  contrary  to  express 
warning  of  danger  or  the  dictates  of  prudence.  Thus,  a  nonsuit  was  held  proper  in 
an  action  by  the  representative  of  a  person  who  disregarded  the  fact  that  a  plank  a 
.:foot  wide  and  breast  high  had  been  fastened  across  the  end  of  a  bridge,  and  who,  in 
consequence  of  an  attempt  to  cross  the  bridge,  the  defective  condition  of  which  was 
thus  made  known,  fell  through  the  bridge  and  was  drowned.^  So  where  the  plaintiff 
while  in  a  place  of  safety,  at  a  considerable  distance,  saw  that  the  road  ahead  for  a 
certain  space  was  too  narrow  for  two  teams  to  pass  abreast,  and  that  a  vehicle  was 
already  approaching  over  this  space,  but  nevertheless  kept  on  and  endeavored  to  p^s 
-this  vehicle,  in  consequence  of  which  the  wheels  of  his  wagon  became  locked  with 
the  other,  and  his  team  was  precipitated  into  the  river  and  lost,  it  was  held  that  no 
recovery  could  be  had  against  the  township  under  these  circumstances.' 

J  54.  Fright  or  Loss  of  Control  of  Traveller's  Horse.*  —  Where  the  injury  is 
the  concurrent  result  of  a  defect  in  the  highway  and  uncontrollable  fright  on  the  part 

'of  the  traveller's  horse,  some  courts  hold  that  a,  recovery  of  damages  is  precluded." 
But  a  horse  is  not  considered  uncontrollable,  within  the  meaning  of  the  rule,  simply 
because  he  shies  or  starts,  or  is  momentarily  not  in  subjection  by  his  driver;  there- 
fore, where  the  driver  would  have  regained  control  but  for  the  presence  of  the  defect 
in  the  highway,  the  injured  person  is  not  barred  of  his  remedy.^ 

To  illustrate :  The  defect  in  the  highway  was  an  open  cellar,  the  line  of  the  wall  of 
•which  extended  within  the  line  of  the  street.  No  building  had  existed  over  the  cellar 
for  a  period  of  about  eight  years,  norhad  the  town,  for  about  that  period  of  time,  erected 

•  or  maintained  any  guard  or  railing  against  the  excavation.     The  circumstances  of 

1  Whitford  v.  Southbridge,  119  Mass.  564.  travelled  part  of  the  highway.    The  plaintiff 

2  Cornelius  v.  Appleton,  22  Wis.  635.  was  held  not  entitled  to  recover,  although  he 

3  Perry  Township  v.  John,  79  Pa.  St.  412.  had  used  due  and  reasonable  care  in  the  se- 
•See  also  Goldstein  v.  Chicago,  etc.,  E.  Co.,  8  lection  and  management  of  his  horse.  See 
Cent.  L.  J.  367.   Compare  Newhouse  o.  Miller,  onte,  p.  1085. 

as'lnd.  463.  ^  Titus  «.  Northbridge,  97  Mass.  258;  Ken- 
*  See  also  ante,  pp.  349, 351,  778.  nedy  v.  New  York,  73  N.  Y.  365;  Babson  v. 
s  Davis  I).  Dudley,  4  Allen,  558;  Murdook  Eockport,  101  Mass.  93 ;  Britton  i>.  Cumming- 
V.  Warwick,  4  Gray,  178 ;  Titus  v.  Northbridge,  ton,  107  Mass.  347.  See  also  Macauley  v.  New 
97  Mass.  258;  Fogg  v.  Nahant,  98  Mass.  578;  York,  67  N.  Y.  602;  Houfe  v.  Fulton,  29  Wis. 
Moulton  V.  Sanford,  51  Me.  127;  Perkins  v.  297;  s.  e.,  34Wi8.  608.  Under  this  rule,  one  is 
Fayette,  68  Me.  152;  Jackson  v.  Belleview,  80  not  justified  in  driving  upon  the  highway  an 
Wis.  250.  But  this  rule  does  not  apply  where  occasionally  vicious  horse.  Murdock«.  War- 
the  fright  of  the  animal  is  due  to  the  defect  wick,  4  Gray,  178;  Bliss  v.  Wilbraham,  8  Al- 
an the  highway.  Kelley  «.  Pond  du  Lao,  31  len,51.  Whenitbecomes  a  material  question 
Wis.  179 ;  Montgomery  v.  Scott,  34  Wis.  338.  whether  the  plaintiff 's  horse  had  a  habit  of 
-Contra,  Brooks  v.  Acton,  117  Mass.  204.  In  shying  at  the  time  of  the  accident,  the  de- 
-this  case  the  animal  was  frightened  by  a  de-  fendant,  after  introducing  evidence  of  in- 
fect in  the  highway,  and  the  driver,  to  stop  stances  of  bis  shying  before  that  time,  may 
this  running,  turned  him  towards  a  bank,  prove  similar  instances  afterwards.  Todd 
-where  the  horse  struck  a  post  outside  the  u.Eowley,  8  Allen,  51. 
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the  accident  were  that  the  plaintiff,  driving  one  horse  in  a  chaise,  stopped  near  the- 
cellar,  and  turned  the  animal  to  one  side  in  order  to  admit  some  one  into  the  carriage- 
He  then  attempted  to  turn  the  horse  sufficiently  to  bring  him  into  the  road ;  but  the- 
horse  came  back  too  far,  and  began  to  back.  He  then  slapped  the  animal  with  the- 
reins  to  start  him  forward,  and  the  horse  st&pped;  but  the  rear  wheels  were  theni 
piissing  over  the  cellar-wall,  and  the  plaintiff,  in  attempting  to  jump  out,  was  caught 
by  the  fender,  and,  together  with  horse  and  vehicle,  fell  into  the  cellar.  These  facts^ 
were  held  insufficient  to  establish  the  defence  of  a  want  of  the  exercise  of  ordinary  care 
on  the  part  of  the  person  injured.' 

But  other  courts  hold  that  the  traveller  may  have  an  action  for  an  injury  which  Is- 
the  result  of  a  defect  in  the  highway  and  an  accidental  frightening  of  his  horse,  which 
results  in  a  complete  loss  of  control  of  the  animal.^  And  upon  this  point  the  Penn- 
sylvania court  say  that  the  highway  "must  be  kept  in  such  repair  that  even  skittish 
animals  may  be  employed  without  risk  of  danger  on  it  by  reason  of  the  condition  of. 
the  road."  ' 

a  I  55.  Defective  Vehicle  and  Harness.  —  The  rule  in  this  particular  may  be - 
stated  to  be,  that  if  the  defect  is  unknown  to  the  plaintiff,  in  the  exercise  of  reason- 
able care  in  the  selection  of  his  vehicle  and  harness,  it  will  not  avail  as  a  defence 
where  the  injury  may  be  said  to  result  from  this  defect  and  the  condition  of  the  high- 
way jointlj-.*  A  contrary  rule  seems  to  prevail  in  three  States.*  It  is  there  held  that 
if  a  defect  in  the  plaintiff's  carriage,  though  it  were  unknown  to  him,  contribute  jointly 
with  a  defect  in  the  highway  to  produce  an  injury  to  the  plaintiff,  there  can  be  no- 
recovery,  on  the  principle,  as  stated  by  Sheplby,  C.  J.,  that  "the  plaintiff  must  show 
that  the  accident  occurred  wholly  by  the  defect  of  the  road,  and  without  any  fault  on 
his  part."  ^  This  view,  as  elsewhere  stated,  is  based  on  the  construction  of  a  local 
statute.'  As  a  rule  of  contributory  negligence,  it  can  derive  no  support  from  the 
authorities.  On  the  contrary,  the  defendant  may  be  held  responsible,  although  the 
act  of  a  third  person  has  concurred  with  the  conduct  of  the  defendant  to  produce 
the  injury  complained  of*  Although  the  wagon  in  which  the  plaintiff  is  riding  at 
the  time  of  the  injury  is  similar  in  construction  to  those  commonly  in  use  in  the 
neighboring  country,  yet,  if  a  vehicle  of  that  construction  is  notoriously  unsafe,  the 
plaintiff  will  not  be  justified  in  the  use  of  it.' 

1  Nichols  V.  Brunswick,  3  Cliff.  81.  inston,  58  N.  H.  — ;  Dreher  v.  Fitchburg,  2-2 

2  King  V.  echoes  (N.  T.  Ct.  App.  1879),  19  Wis.  675.  It  will  be  a  circumstance  for  the 
Alb.  L.  J.  i72;  s.v.,'1  Reporter,  725  (revers-  jury  to  consider,  in  the  case  of  an  injury 
Ing,  on  another  point,  13  Hun,  76) ;  Baldwin  to  the  plaintiff  while  he  was  descending  a 
«.  Greenwoods  Turnpike  Co.,  40  Conn.  238;  steep  hiU  with  a  heavily  loaded  wagon,  the 
Hunt  V.  Pownall,  9  Vt.  411;  Winship  v.  En-  accident  being  caused  jointly  by  a  defect  in 
field,  42  N.  H.  197 ;  Hull  v.  Kansas  City,  54  the  highway  and  by  the  slipping  of  the 
Mo.  601;  Hey  v.  Philadelphia,  81  Pa.  St.  44;  horses,  that  they  were  shod  smooth  behind, 
Brookyille,  etc.,  Turnpike  Co,  v.  Pumphrey,  so  as  to  render  It  difficult  to  hold  back  the 
69  Ind.  78;  Sherwood  v.  Hamilton,  37  tipper  load,  and  that  the  wheels  were  not  chained 
Canada  (Q.  B.)  410.  or  confined.    AUen  v.  Hancock,  16  Vt.  230. 

3  Lower  Macungie  v.  Merkhoffer,  71  Pa.  ^  _4nte,  p.  1085. 

St.  276.    See  also  Hill ».  New  Haven,  37  Vt.  '  Farrar  v.  Greene,  32  Me.  574;  Moore  ».. 

SOI,  514.  Abbott,  32  Me.  46. 

<  Palmer  v.  Andover,  2  Cush.  600;  Hodge  '  Ante,  pp.  1085, 1086. 

V.  Bennington,  43  Vt.  450;  Fletcher  v.  Bar-  8  ^nte,  p.  1088;  Clark  v.  Chambers,  3  Q.  B. 

net,  43  Vt.  192;  Clark  v.  Barrington,  41 N.  H.  Dlv.  327;  Lynch  v.  Nurdin,  1  Q.  B.  29,  anttr- 

■44 ;  Tucker  v.  Henniker,  41  N.  H.  317 ;  Win-  p.  1140 ;  Illidge  v.  Goodwin,  6  Car.  &  P.  190. 
ship  V.  Enfield,  42  N.  H.  197;  Tuttle  v.  Farm-  «  Hammond  v.  Mukwa,  40  Wis.  35. 
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2  56.  Deviation  from  the  Highway.'  —  The  general  rule  is  that  one  is  bound  to 
travel  in  the  worked  part  of  the  highway,  if  in  proper  condition,  and  that  damages 
will  not  be  awarded  for  an  injury  received  outside  of  such  travelled  part,  although 
within  the  limits  of  the  highway.'  But  this  rule  applies  only  as  between  the  traveller 
and  the  town  bound  to  keep  the  highway  in  repair.  Outside  of  the  beaten  track,  the 
traveller  is  entitled  to  protection  against  the  unlawful  acts  of  others.'  The  general 
rule  was  held  not  to  apply  to  a  person  who  was  walking  outside  of  the  travelled  track, 
but  so  near  to  it  that  he  had  a  right  to  presume  that  the  place  where  he  walked  wsis 
safe  for  travel.*  Where  abridge  becomes  impassable,  and  the  officers  whose  duty  it  is 
to  keep  the  highway  in  repair  permit  the  public  to  use  a  road  which  leads  to  a  cross- 
ing of  the  stream,  travellers  cannot  be  charged  with  a  want  of  ordinary  care  in  so 
doing,  and  may  recover  for  injuries  received  on  account  of  its  imperfect  condition.* 
But  the  mere  fact  that  a  bridge  is  impassable  will  not  justify  one  in  attempting  to 
ford  the  stream  under  circumstances  of  danger.  Damages  accruing  from  this  source 
are  not  the  proximate  consequences  of  a  failure  to  keep  the  bridge  in  repair.* 

rV.    Is  OTHER  PARTICnLAK   CASES. 

g  58.  Various  Facts  amounting  to  Contributory  Negligence  as  Matter 
of  Lavr.  —  Contributory  negligence  being,  as  already  seen,  in  general,  a  question  for 
the  jury,  it  would  be  an  unprofitable  task  to  collate  the  facts  which  have  been  held 
sufficient  to  support  the  verdicts  of  juries  which  either  affirm  or  disaffirm  the  existence 
of  contributory  negligence  in  particular  cases ;  but  there  are  many  cases  arising  on 
demurrers  to  affirmative  pleadings,  and  on  exceptions  to  the  action  of  trial  courts  in 
entering  nonsuits,  and  on  the  review  of  verdicts  upon  an  examination  of  the  facts,  as  is 
done  in  some  jurisdictions,  where  the  question  whether  contributory  negligence  did 
or  did  not  exist  has  been  determined  as  a  question  of  law.  Some  of  these  will  be 
adverted  to. 

A.  left  his  horses  and  cart  standing  upon  a  public  pier  or  dock,  within  two  feet  of 
the  edge,  at  a  time  when  the  pier  was  crowded,  and  there  was  room  for  only  one  horse 
and  cart  to  pass  upon  it.  The  horse's  bit  was  out,  and  he  was  feeding  B.'s  cart,  in 
passing,  came  in  contact  with  A.'b  cart,  and  A.'s  horse  and  cart  were  thrown  into  the 
river.  The  horse  was  drowned.  The  negligence  of  A.  precluded  him  from  recover- 
ing damages  of  B.' 

A  photographer  ordered  of  a  dealer  a  quantity  of  hyposulphate  of  soda.  The  dealer, 
by  mistake,  gave  him  sulphate  of  iron.  A  servant  of  the  photographer  threw  some  of 
it  into  a  solution,  and  spoiled  several  hundred  pictures.  Slight  attention  on  his  part 
would  have  discovered  that  the  substance  was  not  hyposulphate  of  soda.  The  pho- 
tographer could  not  recover  damages  of  the  dealer,  because  of  this  contributory 
negligence  of  his  servant.' 

1  See  also  ante,  p.  769.  recover  for  an  injury  received  in  retnrning^ 

2  Ozier  v.  Hinesburgh,  44  Vt.  220 ;  Sykea  v.  to  the  wronght  part  with  due  care.  But  see 
Pawlet,  43  Vt.  446 ;  Kelley  v.  Fond  du  Lac,  31       Kice  v.  Montpelier,  19  Vt.  470. 

Wis.  179;  Leslie  v.  Lewiston,  62  Me.  468.  '  Erie  v.  Sdiwiugle,  22  Pa.  St.  384.    Com- 

3  Dickey  v.  Maine  Tel.  Co.,  46  Me.  483.  pare  Briggs  v.  Guilford,  8  Vt.  264. 
••Wheeler    v.    Westport,    30    Wis.    392.  «  Day  u.  Crossman,  1  Hun,  570 ;  4  N.  T.  S.  0. 

Contra,  Marshall  o.  Ipswich,  110  Mass.  522.  (T.  &  C.)  122;  Jackson  v.  Greene  County,  7S 

Compare  Green  ».  Danby,  12  Vt.  338 ;  Joyner  N.  C.  282;  Famum  v.  Concord,  2  N.  H.  392, 

«.  Great  Harrington,  118  Mass.  463,  where  it  394;  Hyde  v.  Jamaica,  27  Vt.  443. 

was  held  that  one  might  quit  the  wrought  '  Morris  v.  Phelps,  2  Hilt.  38. 

part  of  the  road  to  get  better  sleighing,  and  «  Fredericks  v.  Taylor,  14  Abb.  Pr.  (N.S.)  77. 
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The  plaintiflf,  a  person  of  full  age,  contracted  with  the  defendant  to  carry  certain 
goods  for  her  in  his  cart.  The  defendant  sent  his  servant  with  his  cart;  and  the 
plaintiff,  by  permission  of  the  servant,  but  without  the  defendant's  authority,  rode  in 
the  cart  with  her  goods.  On  the  way,  the  cart  broke  down  and  the  plaintiff  was 
turned  out  and  severely  injured.  It  was  held  that,  as  the  defendant  had  not  contracted 
to  carry  the  plaintiff,  and  as  she  had  ridden  in  his  cart  without  his  authority,  he  was 
not  liable  for  the  injury.    It  was  brought  upon  her  by  her  own  culpable  conduct.' 

The  slave  of  A.  secretly  rode  his  master's  horse  to  the  slave- quarters  of  B.  The 
horse  got  loose  and  strayed  into  the  field  of  B.,  where  B.  had  set  a  spring-gun  to  kill 
bears,  and  was  killed  by  the  gun.  It  was  held  that  A.  could  not  recover  damages  of 
B.,  although  the  field  of  B.  was  not  enclosed  by  a  lawful  fence.'^ 

The  servant  of  the  plaintiff  drove  the  plaintiff's  team  to  the  defendant's  ware- 
house and  wharf,  and  hitched  the  horses  to  a  clog,  but  wound  his  lines  round  the 
hub  of  his  wagon,  so  that  when  the  horses  backed  the  lines  became  shortened, 
by  which  means  the  horses  were  caused  to  back  into  the  river,  where  they  were 
drowned  and  the  wagon  and  harness  lost.  It  was  held  that  the  plaintiff  could  not 
recover  damages  of  the  defendant  for  failing  to  provide  his  premises  with  hitching- 
posts,  but  that  the  action  was  defeated  by  the  contributory  negligence  of  his  ser^ 
vant.' 

A.  suffers  his  horse  to  run  at  large  in  violation  of  law,  knowing  that  there  is  a 
dangerous  excavation  in  an  unused  street  of  the  city,  which  the  city  has  suffered  to 
remain  without  being  filled  up.  The  horse  falls  into  the  excavation  and  is  killed.  A. 
cannot  recover  damages  of  the  city.  The  court  say:  "  The  plaintiff  had  equal  if  not 
more  knowledge  than  the  defendant  of  the  excavation,  and  with  such  knowledge  he 
turned  his  mare  loose  in  its  vicinity.  The  conduct  of  each  party  must  be  tried  by  the 
same  standard  or  test.  If  the  defendant  had  reason  to  apprehend  injury  from  the 
excavation,  so  had  the  plaintiff.  If  the  defendant  was  negligent  in  permitting  the 
excavation  to  exist  without  barriers  to  keep  stock  from  falling  therein,  the  plaintiff 
was  negligent  in  turning  his  animal  loose  near  it,  knowing  its  condition.  The  same 
facts  which  show  the  negligence  of  one,  show  the  contributory  negligence  of  the 
other."  The  court  then  went  on  to  point  out  that  the  animal  was  at  large  in  violation 
of  law,  as  an  additional  reason  for  this  conclusion.* 

A  merchant  kept  in  his  cellar  three  jars  of  liquid  used  in  cleaning  silver.  Two  of 
the  jars  contained  water,  and  the  third  cyanite  of  potassium.  The  last  jar  was 
labelled  poison,  and  had  on  it  a  skull  and  cross-bones.  A  workman  employed  by  the 
owner  of  the  building  in  making  repairs,  drank  of  the  latter  jar,  believing  it  to  be 
water,  and  died  from  the  effect  of  the  poison.  It  was  held  that  the  jury  should  have 
been  instructed,  as  matter  of  law,  that  the  plaintiff  could  not  recover.* 

The  plaintiff  left  for  several  months  a  loaded  gun,  resembling  a  walking-cane,  in 
her  yard.  It  was  taken  up  by  the  servant  (slave)  of  the  defendant,  a  boy  about  four- 
teen years  old,  in  whose  hands  it  went  off,  and  killed  the  plaintiff's  slave.  The 
negligence  of  the  plaintiff  in  leaving  such  an  instrument  in  her  yard  for  such  a  length 
of  time,  precluded  her  from  recovering  damages." 

The  building  of  A.  has  a  projecting  roof,  which  casts  water  upon  the  land  of  B. 
This  water  so  weakens  the  wall  of  B.'s  house  that  it  falls,  and  in  falling  injures  the 
building  of  A.    A.'s  tenant  cannot  recover  damages  of  B. ;  for  this  injury  was  the 

1  Lygo  V.  Newboia,  9  Exch.  302.  *  Gribble  v.  Sioux  City,  38  Iowa,  390. 
»  Bethea  v.  Taylor,  3  Stew.  482.  '  Callahan  v.  Warne,  40  Mo.  131. 

2  Buckingham  v.  Fjsher,  70  111.  121.  •  Audige  v.  Gaillard,  8  La.  An.  71. 
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result  of  his  own  contributory  negligence  in  suffering  the  building  of  which  he  was 
tenant  to  remain  in  a  condition  to  produce  such  an  injury  to  B.'s  building.^ 

Two  men,  crossing  in  a  skiff  the  track  of  a  line  of  ferry-boats,  which  pass  every 
six  minutes,  fail  to  look  in  the  direction  in  which  one  of  the  boats  is  approaching, 
and  in  consequence  of  this  are  run  down.  This  is  contributory  negligence,  barring 
a  recovery  of  damages.' 

A  boiler-maker  was  sent  by  his  employer  to  repair  the  boiler  in  a  manufacturing 
establishment.  He  directed  the  closing  of  a  ventilator  attached  to  the  boiler.  This 
produced  an  accumulation  of  foul  air,  which,  on  his  return  from  his  dinner,  caused 
his  death  almost  instantly.  This  act  of  negligence  prevented  a  recovery  of  damages 
on  account  of  his  death.' 

g  59.  Pacts  amounting  to  Bvldenc&  of  Contributory  Negligence  to  go 
to  Jury. — In  the  following  eases,  whether  there  has  been  contributory  negligence 
has  been  held  a  question  for  the  jury  :  — 

Where  the  traveller's  wagon  became  entangled  in  a  telegraph-wire,  by  reason  of  the 
wire  being  down  so  near  the  road  that  the  wheels  came  in  contact  with  it.* 

The  fact  that  the  plaintiff  was  standing  on  the  platform  of  a  streetrcar,  with  his 
hand  on  the  railing,  and  while  so  standing,  his  hand  was  injured  by  the  defendant's 
dray  as  it  passed  the  rear  of  the  car,  has  been  held  not  contributory  negligence  as 
matter  of  law ;  *  nor  that  the  plaintiff  left  his  horse  and  buggy  standing  unhitched 
in  the  public  highway,  they  coming  into  collision  with  the  defendant's  carriage.^ 

A.,  knowing  that  his  son  is  addicted  to  habits  of  intoxication,  suffers  him  to  take 
his  horse  ostensibly  to  ride  to  a  neighbor's,  about  four  miles  distant.  Instead  of 
going  there,  the  boy  goes  to  a  dram-shop  kept  by  the  defendant,  gets  drunk,  and,  while 
so  intoxicated,  drives  the  horse  so  that  he  dies.  A.  is  entitled,  under  a  statute,  to  recover 
damages  of  the  proprietor  of  the  dram-shop,  and  his  landlord ;  and  the  question  of 
contributory  negligence  in  A.,  in  suffering  his  son  to  take  the  horse  out  under  the 
circumstances,  cuts  no  figure  in  the  case.'  Nor  did  the  fact  that  the  day  was  Sunday 
affect  the  question.^ 

The  defendant  had  been  employed  by  the  owner  of  a  building  occupied  as  a  store, 
to  excavate  a  cellar  underneath  it.  For  this  purpose  he  had  raised  the  building,  and 
put  it  on  posts.  While  this  work  was  going  on,  a  lady  customer  of  the  store  was 
passing  by,  when  the  wind  blew  her  hat  off  and  into  the  cellar.  She  requested  a 
clerk  of  the  proprietor  of  the  store  to  get  it  for  her ;  and  while  attempting  to  do  so,  the 
building  fell  on  him,  and  he  was  injured.  It  was  held  error  to  instruct  the  jury  that, 
as  matter  of  law,  the  clerk  was  not  properly  under  the  building  in  pursuance  of  his 
master's  business,  and  that  hence  he  was  not  entitled  to  recover.  He  was  deemed  to 
have  been  there  in  the  right  and  interest  of  his  employer,  and  the  jury  should  have 
been  told  that  if  the  injury  was  shown  by  the  evidence  to  have  been  occasioned  by  the 
carelessness  of  the  defendant  or  his  employees  in  excavating,  they  should  find  for 

1  Martin  v.  Simpson,  6  Allen,  102.  '  Bertholf  n.   O'Eeilly,  8   Hun,   16.    See 

'  Inoe  V.  East  Boston  Ferry  Co.,  106  Mass.  Baker  v.  Pope,  6  N.  Y.  S.  C.  (T.  &  C.)  102. 

149.  As  to  the  constitutionality  of  "  civil-damage 

8  Cnrran  «. 'Warren  Chemical  &Man.  Co.,  laws,"  see  Lawson's  Monograph  on  "Civil- 

36  N.  Y.  163.  Damage  Laws,"  published  by  the  Central 

<  Thomas  v.  Western  Union  Tel.  Co.,  100  Law  Journal. 
Mass.  156.  *  JMd.    See  Nodine  v.  Doherty,  46  Barb. 

6  Seigel  V.  Eisen,  41  Oal.  109.  59;  ante,  p.  1093. 

«  Park  V.  O'Brien,  23  Conn.  339. 
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the  plaintiff,  unless  they  believed  from  the  evidence  that  the  plaintiff,  by  his  own 
fault  or  negligence,  materially  contrib\ited  to  the  injury;  and  that  he  had  a  right  to- 
enter  the  cellar  for  the  purpose  stated,  using  reasonable  care  and  prudence,  and  not 
obstructing  the  work  of  the  defendant.* 

The  fact  that  the  plaintiff  is  a  party  to  a  contract  to  do  certain  excavating  does  not 
prevent  him  from  recovering  damages  from  one  of  the  parties  to  the  contract,  who, 
in  prosecuting  the  work,  has  negligently  undermined  the  plaintiff's  land.' 

2  60.  In  various  Cases  of  Railway  Injuries.'— A  traveller  is  injured  in 
consequence  of  attempting  in  the  night-time  to  open  the  gates  of  a  railway  company 
at  a  place  where  the  highway  crosses  their  railway,  there  being  no  servant  of  the 
company  in  attendance  to  open  the  gates.  He  cannot  recover  damages  of  the  railway  ' 
company,  since,  under  the  statutes  regulating  the  subject,  he  had  no  right  to  attempt 
to  open  the  gates.* 

A.,  going  to  the  warehouse  of  a  railroad  company  after  goods,  stops  his  wagon  oa 
the  track  nearest  the  platform,  and  next  to  the  main  track  over  which  the  mail-traia 
passes,  and  so  near  there  as  to  be  in  the  way  of  the  engine.  The  train  comes  along 
and  damages  A.'s  wagon.  A.  has  been  guilty  of  contributory  negligence  of  a  gross 
character,  and  cannot  recover  damages  of  the  company.^ 

The  driver  of  a  carriage  suffers  his  team  to  stand  unhitched  near  a  railway  track, 
he  at  the  same  time  standing  near  the  door  of  the  carriage,  without  the  reins  in  his- 
hands,  reading  a  newspaper.  An  engine  comes  along,  driving  a  snow-plow,  which 
throws  mud  into  the  carriage  and  frightens  the  horses,  causing  them  to  run  away. 
This  negligence  of  the  driver  is  sufficient  to  bar  an  action  for  damages  on  the  part 
of  the  owner  of  the  carriage.* 

A.,  approaching  a  railroad-crossing  in  his  wagon,  in  the  daytime,  in  a  city,  fails  to 
look  both  ways  for  approaching  trains,  and  is  run  over  by  a  train  which  is  approach- 
ing at  a  rate  of  speed  greater  than  that  allowed  by  the  ordinances  of  the  city.  This 
is  contributory  negligence  in  A.,  and  he  cannot  recover  damages  on  this  state  of 
evidence,  notwithstanding  the  negligence  of  the  defendant' 

A.  drives  his  four-horse  team  along  a  road  running  parallel  with  and  near  to  a 
railroad  track.  As  he  approaches  the  crossing,  the  air  is  so  filled  with  dust  that  he- 
cannot  see  the  railroad,  and  his  wagon  makes  some  noise.  Nevertheless  he  attempts 
to  cross  without  stopping  to  listen  for  an  approaching  train,  and  his  horses  are  killed 

1  Lamparter  v.  Wallbaum,  45  111.  444.  329 ;  Butterfleld  v.  Western  K.  Corp.,  10  Allen, 

»  Gardner  v.  Heartt,  1  Denio,466.  632;  Wilds  v.  Hudson  River  E.  Co.,  24  N.  T. 

8  Upon  this  subject  see,  more  particularly,  430 ;  Stackns  v.  New  York,  etc.,  E.  Co.,  7  Hun, 

Chaps.  X.,  XI.,  Xn.  559;  Pil.tsburgli,  etc.,  E.  Co.  v.  Dunn,  66  Pa. 

*  Wyatt  V.  Great  Western  E.  Co.,  6  Best  &  St.  280;  Hanover  E.  Co.  v.  Coyle,  65  Pa.  St. 
S.  709;  s.  c,  11  Jur.  (n.  s.)  825;  34  L.  J.  (Q.  396;  Pennsylvania  E.  Co.  c.Beale,  73  Pa.  St. 
B.)204;13Week.Eep.fe7;12L.  T.  (N.  s.)563.  605;  Eailroad  Co.  v.  Houston,  95  U.  S.  697,. 

'  Murphy  v.  Wilmington,  etc.,  E.  Co.,  70  o««e,  p.  444;  Schultz  v.  Pennsylvania  E.  Co., 

N.  C.  337.  6   Eeporter,  376;  St.  Louis,  etc.,  E.  Co.  v. 

•  Gray  u.  Second  Avenue  E.  Co.,  2  Jones  &  Manly,  58  111.  300.  See  contra,  Spencer  v. 
Sp.  519.  Illinois,  etc.,  E.  Co.,  29  Iowa,  55.    Compare 

'  St.  Louis,  etc.,E.  Co. ».  Mathias,  50  Ind.  Payne  u.  Chicago,  etc.,  E.  Co.,  39  Iowa,  523; 

65,  81   (Buskirk,  C.  J.,  dissenting);  Indian-  Pennsylvania E.  Co.  «.  Ackerman,  74  Fa.  St. 

apolis,  etc.,  E.  Co.  ».  Stout,  53  Ind.  143,148;  265.    As  to  the   duty  of   travellers  on  ap- 

Cleveland,  etc.,  E.  Co.  «.  Crawiord,  24  Ohio  proachingrailway-crossings,  seeoute,  p.401;: 

St.  631;  s.  c,  2  Am.  L.  T.  (N.  8.)  211;  North  Morris,  etc.,  E.  Co.  v.  Haslan,  33  N.  J.  L.  147; 

PennsylvaniaE.  Co.r.  Heileman,an<e,  p.401;  Baxter  v.  Second  Avenue   E.  Co.,  3  Eobt. 

Pennsylvania  E.  Co.  v.  Goodman,  62  Pa.  St.  610;  s.  c,  30  How.  Pr.  219. 
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by  the  engine.  This  is  contributory  negligence  in  A.,  and  he  cannot  recover  damages 
of  the  railroad  company.^  A  railroad  track-repairer  is  at  work  upon  the  track.  A 
train  comes  along ;  a  "  flying  "  switch  is  made,  and  several  cars  are  detached  from  the 
train  and  shunted  down  the  track  on  which  he  is  at  work.  He  negligently  continues 
his  work,  although  several  workmen  see  the  cars  coming,  and  leave  the  track.  While 
he  is  stooping  down,  with  his  back  in  the  direction  in  which  the  cars  are  coming, 
they  strike  and  injure  him.  He  is  guilty  of  contributory  negligence  which  will  pre- 
clude him  from  recovering  damages." 

An  employee  of  a  railway  company  rode  on  an  engine,  although  several  times 
forbidden  to  do  so,  and  warned  of  the  danger  of  doing  so.  While  passing  through 
a,  tunnel,  the  engine  collided  with  some  cars,  and  he  was  injured.  No  one  was  injured 
«xcept  himself  and  another  man  riding  on  the  engine  with  him.  It  was  held  that  he 
could  not  recover  damages.' 

An  employee  of  a  railroad  company  voluntarily  leaves  his  post,  in  violation  of  a 
rule  of  the  company,  and  goes  to  another  part  of  the  train,  where  the  exposure  is 
greater,  and  is  there  injured.  He  cannot  recover  damages  of  the  company,*  for 
reasons  already  stated.^  But  if  it  is  customary  for  a  railroad  brakeman  to  ride  on  the 
engine,  tod  sometimes  necessary  for  him  to  be  there,  and  if  such  practice  is  acqui- 
esced in  by  the  conductor  of  the  train,  it  will  not  be  deemed  negligence,  as  matter 
■of  law,  for  him  to  do  so,  although  there  are  printed  rules  of  the  company  forbidding 
it,  he  not  having  notice  of  such  rules ;  but  the  juiy  are  to  judge  whether,  under  all 
the  facts  of  the  case,  it  was  negligence  in  him  to  be  there  at  the  time  of  the  accident' 
This  conclusion  is  not  in  conflict  with  the  doctrine  that  where  an  emploj'ee  leaves 
his  post  of  duty  and  goes  to  the  place  of  danger,  and  there  receives  an  injury,  he 
will  be  barred  from  recovering  damages  of  his  master,  on  the  ground  of  contributory 
negligence.'  Nor  is  it  negligence  per  se  for  an  employee  of  a  railway  company  to 
ride  in  a  baggage-car  on  his  way  to  and  from  his  place  of  labor.^ 

Some  horses  were  seen  on  a  railroad,  ahead  of  a  locomotive  and  train.  The  con- 
ductor, who  was  riding  in  the  cab  with  the  engineer,  ordered  the  latter  to  put  on 
steam  and  try  to  pass  them  before  they  reached  a  trestle  towards  which  they  were 
running.  The  train  might  have  been  stopped  before  the  animals  were  reached.  The 
«ngine  did  not  strike  the  horses  until  they  had  reached  the  trestle.  It  was  thrown 
from  the  track  and  the  conductor  killed.  Under  these  facts,  no  damages  could  be 
recovered  from  the  company  on  account  of  the  death  of  the  conductor,  for  his  death 
was  brought  about  by  his  own  negligence.' 

If  A.  piles  cord-wood  upon  the  right  of  way,  and  near  the  track  of  a  railroad,  under 
an  agreement,  express  or  implied,  with  the  company  so  to  do,  he  does  not  thereby 
•contribute  to  the  injury  caused  by  a  destruction  of  the  wood  by  Are  emitted  from  a 
passing  locomotive.'" 

1  Flemming  v.  Western  Pacific  E.  Co.,  49  «  Sprong  v.  Boston,  etc.,  E.  Co.,  58  N.  T. 
Cal.  253.  66  (afflrming  s.  c,  3  N.  T.  S.  C.  (T.  &  0.)  54). 

2  Haly  1).  New  York,  etc.,  E.  Co.,  7  Hun,  Compare  Flike  ».  Boston,  etc.,  E.  Co.,  53  N. 
84;  ante,  p.  462.  Y.  549;  Cayzer  ti.  Taylor,  10  Gray,  274. 

s  Eailroad  Co.  v.  Jones,  95  17.  S.  439 ;  ».  c,  '  Sammon   v.  New  York,  etc.,  E.  Co.,  6 

•6  Cent.  L.  J.  46.    So  ruled,  on  substantially  Jones  &  Sp.  414 ;  ante,  p.  1016. 

the 'same  facts,  in  Doggett  v.  Illinois,  etc.,  «  O'Donnell  v.  Allegheny,  etc.,  E.  Co.,  69 

K.  Co.,  34  Iowa,  284.  Pa.  St.  239. 

*  O'Neill  V.  Des  Moines,  etc.,  E.  Co.,  45  »  Dewey  v.  Chicago,  etc.,  B.  Co.,  31  Iowa, 

Iowa,  646.  373;  an««,  p.  1000. 

6  Ante,  p.  1018.  '"  Pittsburgh,  etc.,  B.  Co.  v.  Nelson,  51  Ir.d. 

150;  ante,  p.  116. 
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2  61.  In  Actions  for  Collisions  of  Vessels.— The  foregoing  principles  are 
constantly  applied  in  actions  in  the  courts  of  common  law  for  damages  resulting  from 
the  collision  of  vessels  on  navigable  waters,  although  a  modified  rule  obtains  in  the 
courts  of  admiralty.'  A  navigable  water  is  a  public  highway ;  and  collisions  upon 
such  waters  bring  into  discussion  the  same  questions  which  arise  in  cases  of  collisions^ 
of  vehicles  on  the  public  roads,  —  a  matter  which  has  formed  the  subject  of  a  chap- 
ter." The  rule  that  the  negligence  which  will  warrant  or  bar  a  recovery  of  damages, 
accordingly  as  it  is  negligence  of  the  plaintiff  or  of  the  defendant,  must  be  a  proxi- 
mate cause  of  the  accident,'  is  here  of  frequent  application.  Thus,  A.  runs  his  flat-boat 
at  night,  or  ties  it  up  in  the  wrong  place.  This  will  not  justify  a  steamboat  in  run- 
ning into  it,  any  more  than  a  stage-coach  would  be  justified  in  running  over  a  man 
seen  lying  asleep  in  the  road.  In  all  such  cases,  if,  after  discovering  the  exposed 
situation  of  the  plaintiff's  craft,  those  in  control  of  the  defendant's  vessel  could  have 
avoided  running  into  it  by  the  exercise  of  ordinary  care,  they  are  bound  to  do  it.* 
A.'s  vessel  grounds  in  the  stream,  and  B.'s  vessel  runs  into  it.  The  fact  that  A.  has  got 
his  vessel  into  this  predicament  by  overloading  or  negligent  navigation  will  not  pre- 
vent him  from  recovering  damages  of  B.,  if  B.  or  his  servants  could  have  avoided 
the  injury  to  A.'s  vessel  by  the  exercise  of  ordinary  care.  Cases  of  this  kind  call  for 
the  application  of  the  rule  that  although  there  may  be  negligence  on  the  part  of 
the  plaintiff,  yet  he  may  recover  unless  he  might  by  the  exercise  of  ordinary  care 
and  skill  avoid  the  consequences  of  the  defendant's  negligence  or  misconduct*  So,  if 
A.  ties  his  flat-boat  to  the  shore,  and  B.  propels  his  steamboat  past  it  with  such  speed, 
and  so  closely  to  it,  that  the  waves  sink  it,  it  will  be  no  answer  to  an  action  by  A.  for 
the  damages  that  if  the  flat-boat  had  been  more  securely  tied  to  the  sh6re  it  would 
not  have  sunk.^  So,  if  the  slave  of  A.  ties  his  skiff  to  a  snag  in  the  middle  of  the 
channel  of  a  navigable  bay,  and,  while  so  exposed,  it  is  run  upon  by  a  passing 
schooner,  and  the  slave  drowned,  A.  may  recover  damages  of  the  owner  of  the 
schooner;  for  the  negligence  of  the  slave  was  but  a  remote  cause  of  the  injury.  It 
was  still  the  duty  of  those  in  charge  of  the  schooner  to  avoid  the  injury,  if  they  could 
do  so  by  the  exercise  of  ordinary  care.'  So,  if  A.,  by  negligence,  has  brought  his> 
boat  into  collision  with  B.'s  coal-barge,  and  sunk  it,  it  will  be  no  answer  to  an 
action  for  the  damages  that  B.  had  chosen  to  navigate  the  river  with  a  coal-barge 
not  so  strong  and  safe  as  such  barges  usually  are.  A.  must  pay  damages  for  the  neg- 
ligence which  caused  the  collision,  although  B.'s  barge,  if  stronger,  might  have  stood 
the  shock.'  But  if  the  plaintiff's  men  put  his  boat  in  such  a  place  that  persons  using 
ordinary  care  would  run  against  it,  he  cannot  recover.  Nor  will  the  defendant  be 
liable  if  the  accident  could  have  been  avoided  but  for  the  negligence  of  the  plaintiff's 
men  in  not  being  on  his  barge  at  a  time  when  it  was  lying  in  a  dangerous  place. 
The  only  case  in  which  the  defendant  is  answerable  is,  where  the  accident  arose  from 
the  negligence  or  want  of  skill  of  his  own  men.° 

1  Where  both  vessels  are  in  fault,  conrts  *  Onmmins  v.  Presley,  4  Harr.  (Del.)  315. 
of  common  law  do  not  apportion  the  dam-  •  Wright  v.  Brown,  4  Ind.  95.  » 
ages  between  them,  as  do  the  English  courts  'Foster  v.  Holly,  38  Ala.  76.  See  also 
of  admiralty.  Broadwell  v.  Swigert,  7  B.  Dowell  v.  Steam  Nav.  Co.,  6  El.  &  Bl.  195, 
Mon.  39;  Halderman  v.  Beckwith,  4  McLean,  which  is  an  excellent  case  on  the  doctrine 
288,  and  other  cases  cited  below.  of  contributory  negligence. 

2  Ante,  p.  364.  8  Inman  v.  Funk,  7  B.  Mon.  638. 

'  Supra,  §  5.  s  Lack  v.  Seward,  4  Car.  &  P.  106;  Vander- 

*  Owners  of  Steamboat  v.  McOraw,  26  Ala.       plank  v.  Miller,  1  Mood.  &  M.  169. 
189,  203. 
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On  the  other  hand,  if  A.'s  vessel  has  sunk,  hy  inevitable  misfortune,  in  a  navigable 
stream,  he  is  under  no  obligation  to  others  who  may  navigate  the  stream  to  buoy  it  up 
in  order  to  prevent  its  endangering  other  vessels. ' 

In  these  actions,  the  rule  of  the  English  courts  of  common  law  is  that  neither  party 
can  recover  where  both  are  in  the  wrong;  they  must  both  remain  in  statu  quo.''  But 
as  ordinary  care  is  all  that  the  law  exacts  of  the  plaintiff,  the  rule  is,  not  that  he 
cannot  recover  if  he  could  have  prevented  the  collision,  but  that  he  cannot  recover 
if  his  ship  was  in  any  degree  in  fault  in  not  endeavoring  to  prevent  it.'  These  cases, 
like  those  of  collisions  on  the  highway,  also  afford  apt  illustrations  of  the  maxim 
that  the  plaintiff  is  not  to  have  blame  imputed  to  him  for  not  anticipating  the  fault 
of  the  defendant  and  endeavoring  to  guard  against  it.  Thus,  if  the  defendant  has  the 
wind,  he  should  give  way,  and  the  plaintiff  has  a  right  to  expect  that  ho  will  do  it, 
and  is  not  negligent  in  not  acting  on  a  contrary  supposition.* 

I  62.  In  Case  of  Loss  of  Goods  of  Guest  at  Public  Inn. — It  is  now  settled 
that  gross  negligence  by  the  guest  of  an  innkeeper  need  not  be  shown,  to  prevent  a 
recovery  of  damages  when  suing  the  innkeeper  for  a  loss  of  goods  sustained  by  such 
guest  while  stopping  at  the  inn ;  a  want  of  ordinary  care,  contributing  to  the  loss,  is 
sufficient.' 

J  63.  In  Actions  for  Malpractice. — A  patient  cannot  recover  damages  for 
injuries  consequent  on  unsuccessful  or  negligent  treatment  by  his  physician,  if  his 
own  negligence  directly  contributed  to  the  result."  And  if  it  be  impossible  to  sepa- 
rate the  injury  occasioned  by  the  neglect  of  the  patient  from  that  occasioned  by  the 
neglect  of  the  physician,  the  patient  cannot  recover.  If,  however,  they  can  be  sepa- 
rated, the  patient  may  recover  damages  for  such  injuries  as  he  can  show  were  pro- 
duced solely  by  a  want  of  ordinary  care  or  skill  on  the  part  of  the  physician.  The 
first  proposition  states  the  ordinary  rule  as  to  the  negligence  of  the  plaintiff;  the 
second  states  the  proper  limitation  of  the  rule.  "  It  is  an  important  limitation,  for 
a  physician  may  be  called  to  prescribe  for  cases  which  originated  in  the  carelessness 
of  the  patient;  and  though  such  carelessness  would  remotely  contribute  to  the  injury 
sued  for,  it  would  not  relieve  the  physician  from  liability  for  his  distinct  negligence, 
and  the  separate  injury  occasioned  thereby.  The  patient  may  also,  while  he  is  under 
treatment,  injure  himself  by  his  own  carelessness;  yet  he  may  recover  of  the  physi- 
cian if  he  carelessly  or  unskilfully  treats  him  afterwards,  and  thus  does  him  a  distinct 
injury.  In  such  cases,  the  plaintiff's  fault  does  not  directly  contribute  to  produce 
the  injury  sued  for."  '  If  the  patient's  neglect  to  obey  the  reasonable  instructions  of 
his  physician  or  surgeon  contributes  to  the  injury  for  which  damages  are  sought,  he 
cannot  recover.'  "Nothing  can  be  more  clear,"  said  Woodward,  J.,  "  than  that  it 
is  the  duty  of  the  patient  to  cooperate  with  his  professional  adviser,  and  to  conform 
to  the  necessary  prescriptions ;  but  if  he  will  not,  or,  under  the  pressure  of  pain,  can- 
not, his  neglect  is  his  own  wrong  or  misfortune,  for  which  he  has  no  right  to  hold  his 

1  Brown  v.  Uallett,  6  C.  B.  699.  goods  of  his  guest  is  a  branch  of  the  law  of 

s  Supra,  §  1.  bailments,  and   is  not  treated  of  in  this 

a  Vennall  v.  Gamer,  1  Cromp.  &  M.  21;  work. 
Lnxlord  v.  Large,  5  Car.  &  P.  421.  «  Hibbard  v.  Thompson,  109    Mass.   286. 

*  Vennall  v.  Garner,  mpra.  See  Bogle  v.  Winslow,  5  PhUa.  136. 

5  Jalie  V.  Cardinal,  35  Wis.  118, 129.    Com-  '  Per  Chapman,   C.    J.,   in    Hibbard  v. 

pare  Oalye's  Case,  8  Co.  63;  1  Smith's  Ld.  Thompson,  supra. 
Cas.  47.    The  liability  of  an  innkeeper  for  the  »  Geiselman  ?;.  Scott,  25  Ohio  St.  86. 
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surgeon  responsible.  No  man  may  take  advantage  of  his  own  wrong,  or  charge  his 
misfortunes  to  the  account  of  another."  i  If  the  patient  is  insane,  and  hence  not 
capable  of  cooperating  with  his  physician,  of  course  contributory  negligence  is  not 
to  be  imputed  to  him.  On  the  other  hand,  it  is  the  duty  of  the  physician  to  take 
into  account  his  helplessness ;  and  he  would  justly  be  chargeable  with  a  want  of  ordi- 
nary professional  care  if  he  expected  of  a  patient  a  degree  of  care  or  cooperation  of 
which  by  reason  of  his  disease  he  was  incapable.^  The  fact  that  the  patient,  or 
those  having  him  in  charge,  refused  to  permit  the  physician,  after  he  had  inflicted  an 
injury  upon  the  patient  by  his  negligence  or  want  of  skill,  to  make  an  experiment 
for  the  purpose  of  repairing  the  injury,  is  not  to  be  imputed  to  the  patient  as  negli- 
gence, unless  they  were  reasonably  assured  that  the  attempt  would  be  successful.' 

1  McOandless  v.  McWha,  22  Pa.  St.  261;       Ordronaux  in  The  People  d.  New  York  Hos- 
Haire  v.  Reese,  7  PUla.  138.  pital,  3  Abb.  N.  0.  229. 

'  See  the  judgment  of  Mr.  Commissioner  3  Ohamberlin  v.  Morgan,  68  Pa.  St.  168. 
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liBABiNS  Case  :  Kearney  v.  London,  Brighton,  and  South  Coast  Railway  Com- 
pany.—  Evidence  of  negligence  —  Presumption  from  the  hap- 
pening of  the  accident — Res  ipsa  loquitur. 

Notes:     L  Evidbnce  ov  Negligence. 

§  1.  Scope  of  this  chapter. 

2.  Meaning  of  the  expression  "evidence  of  negligence." 

3.  Presumption  from  the  happening  of  the  accident  —  -Res  ipsa 

loquitur. 

4.  This  subject  how  connected  with  that  of  the  burden  of  proof. 

5.  Failure  to  perform  statutory  dutj'  negligence  per  se. 

6.  In  other  cases  not  resting  in  contract,  the  evidence  must  raise  a 

presumption  of  a  want  of  ordinary  or  reasonable  care. 

7.  Excluding  inevitable  accidents  as  a  basis  of  liability. 

8.  When  this  is  shown,  the  burden  of  proof  shifts. 

n.  Negligence,  when  a  Question  oe  Law  and  when  oe  Pact. 

g  10.  Province  of  court  and  jury. 

11.  Negligence,  when  a  question  for  the  court 

12.  ■  Illustrations. 

13.  Negligence  usually  a  question  for  the  jury. 

TIT.  Parties  to  Actions  eor  Negligence. 

J  15.  In  case  of  Injuries  to  wife. 

16.  In  case  of  injuries  to  infanta. 

17.  In  other  cases. 

IV.  Pleading  in  Actions  fob  Neglioenck. 

I  19.  General  observations  —  The  code. 

20.  Necessary  allegations  of  the  petition  —  Illustrations. 

21.  Matters  necessarily  inferred. 

22.  Matters  pertaining  strictly  to  the  remedy. 

23.  Particularity  of  statement. 

24.  Law  and  fact — Pleadings  must  state  facts,  and  not  conclusions 

of  law. 

25.  Manner  of  pleading  statutory  double  damages. 

26.  Manner  of  pleading  negligence. 

27.  Joinder  of  causes  of  action. 

28.  Separate  "counts." 

29.  Bule  unchanged  by  the  code  —  Certainty — Illustrations. 

80.  Continued  —  Vari ance — HI ustrations. 

81.  Statutory  enactments,  how  pleaded. 
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33.  Continued  —  Prospective  damages. 

34.  Forms  of  action —  "  Trespass  "  and  "  case." 

35.  Continued  —  Defence  of  "not  guilty." 

36.  Matters  of  defence  generally  —  Contributory  negligence. 

37.  Continued — Demurrer. 

38.  Defective  pleading  —  Amendments. 
89.  Continued — Intendment  after  verdict. 

V.  Measure  of  Damages  m  Actions  fob  Neoliqencb. 
1.  Elements  of  Damages. 

2  42.  Object  of  damages. 

43.  Functions  of  the  court  and  jury. 

44.  Elements  of  damages  for  personal  injuries. 

(1.)  Loss  of  time. 

(2.)  Impaired  capacity  for  labor. 

(3.)  Cost  of  cure. 

(a.)  Gratuitous  medical  services. 
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(3.)  Where  the  injury  is  to  a  minor  child. 

46.  Injuries  to  property. 

(1.)  Depreciation. 

(2.)  Eeal  estate  — Use  and  occupation. 

(3.)  Personal  property  —  Loss  of  use. 

(4.)  Domestic  animals  —  Cost  of  cure. 

(5.)  Other  chattels  —  Cost  of  repairs. 
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(7.)  Destruction. 

(8.)  Buildings,  trees,  etc. 

(9.)  Crops,  etc. 

(10.)  Interest. 

47.  Prospective  damages — Profits,  etc. 

48.  Poverty  of  plaintiff  and  wealth  of  defendant. 

49.  In  case  of  obstruction  of  highway. 

2.  "Exemplary,"  "Punitive,"  or  "Vindictive"  Damages. 

,         2  52.  Wh'en  a  question  for  the  court. 

53.  Wilful  and  wanton  injury. 

54.  In  case  of  private  corporations. 

55.  In  case  of  municipal  corporations. 

56.  Expenses  of  litigation. 
58.  Discretion  of  the  court 
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EVTDENCB  OF   NEGLIGENCE— PRESUMPTION    PROM    THE    HAPPEN- 
ING OP  THE  ACCIDENT  — itES  IPSA  LOqUITUR. 

Kearney  v.  The  London,  Brighton,  and  South  Coast 
Kail  WAT  Company.* 

Court  of  Queen's  Bench,  1870,  and  Exchequer  Chamber,  1871. 

Aa  the  plaintiff  was  passing  along  a  higliway,  under  a  railway  bridge  of  the  defendants, 
which  was  a  girder  bridge  resting  on  a  perpendicular  brick  wall  with  pilasters,  a  briclc 
fell  from  the  top  of  one  of  the  pilasters  on  wiiich  one  of  the  girders  rested,  and  injured 
the  plaintiff.  A  train  had  passed  just  previously.  Held  (by  Cockburn,  0.  J.,  and  Lush, 
J.,Hannen,  J.,  dissenting),  that,  the  defendants  being  bound  to  use  due  care  in  keeping 
the  bridge  in  proper  repair  so  as  not  to  injure  persons  passing  along  the  highway,  so 
unusual  an  occurrence  as  the  falling  of  a  brick  was  primd  facie  evidence  from  which 
the  jury  might  infer  negligence  in  the  defendants.  This  judgment  affirmed  by  seven 
judges  in  the  Exchequer  Chamber. 

Declaration  :  That  the  defendants  were  possessed  of  a  bridge  over  a 
certain  public  highway,  and  it  became  their  duty  to  maintain  and  keep 
in  repair  the  bridge  so  that  it  should  not  be  injurious  to  any  person 
passing  under  it;  yet  the  defendants  so  negligently-  maintained  the 
bridge  that,  while  the  plaintiff  was  lawfully  passing  under  the  bridge, 
a  portion  of  the  materials  of  the  bridge  fell  down  and  injured  the 
plaintiff.     Plea,  not  guilty.     Issue  joined. 

At  the  trial  before  Hahnen,  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  Term,  1869,  it  appeared,  according  to  the  plaintiff's  evi- 
dence, that  the  plaintiff,  on  the  20th  of  January,  1869,  was  passing 
along  the  Blue  Anchor  Road,  Bermondsey,  under  the  railway  bridge 
of  the  defendants,  when  a  brick  fell  and  injured  him  on  the  shoulder. 
A  train  had  passed  just  previously,  but  whether  it  was  a  train  of  the 
defendants  or  of  another  company  (whose  trains  also  pass  over  the 
bridge)  did  not  appear.  The  bridge  had  been  built  three  years,  and 
is  an  iron  girder  bridge,  resting  on  iron  piers  on  one  side,  and  on  a 
perpendicular  brick  wall,  with  pilasters,  on  the  other ;  and  the  brick  fell 
from  the  top  of  one  of  the  pilasters,  where  one  of  the  girders  rested  on 
the  pilaster.  It  appeared  that  iron  girders  rested  upon  the  pier  in 
question,  and  that  the  plaintiff  was  two  or  three  feet  from  the  wall 
when  the  brick  struck  him.  The  brick  was  produced  in  court,  and  the 
plaintiff  stated  that  he  showed  it  to  the  station-master  immediately 
after  the  accident.  He  further  stated  that  on  a  subsequent  occasion 
he  had  fitted  it  in  the  hole,  and  at  that  time  he  saw  several  other  places 
from  which  bricks  had  fallen  out  since  the  accident.     Before  plaintiff 

*  Reported  L.  E.  5  Q.  B.  411,  and  L.  E.  6  Q.  B.  769. 
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was  struck  he  heard  a  train  pass,  but  did  not  see  it.  It  was  proved 
that  the  bridge  and  railway  had  been  used  for  upwards  of  three  years. 
The  defendants  called  no  witnesses,  but  rested  their  defence  on  there 
being  no  evidence  of  negligence  in  the  defendants;  and  also  on  the 
ground  that  the  injury  to  the  plaintiff's  shoulder  was  not  really  caused 
by  the  falling  of  the  brick.  As  to  the  evidence  of  negligence,  the 
learned  judge  told  the  jury  that  if  they  thought  the  bare  circumstance 
of  a  brick  falling  out  was  not  evidence  of  negligence,  they  would  find 
for  the  defendants ;  if  they  thought  otherwise,  for  the  plaintiff ;  and 
the  court  would  determine  whether  there  was  legal  evidence  of  negli- 
gence or  not,  as  to  which  he  should  reserve  leave  to  the  defendants  to 
move.  The  jury  found  a  verdict  for  the  plaintiff  for  £25.  A  rule  was 
obtained  to  enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence 
of  negligence  to  leave  to  the  jury. 

June  8th.  Murphy  showed  cause.  —  This  was  a  case  in  which,  as 
has  been  said  in  similar  cases,  res  ipsa  loquitur;  the  mere  happening 
of  the  accident  is  prima  facie  evidence  of  negligence.  If  the  bridge 
had  been  properly  constructed  and  looked  after,  a  brick  would  not  have 
fallen  out.  So  unusual  an  occurrence  is  prima,  facie  evidence  of  negli- 
gence, and  it  lay  on  the  defendants  to  rebut  this  by  showing  that  they 
had  used  all  due  care.^ 

June  15th.  Lopes,  Q.  C,  and  Joyce,  in  support  of  the  rule.  — There 
was  no  evidence  of  negligence  to  go  to  the  jury.  It  is  said,  res  ipsa 
loquitur;  but  that  only  applies  where  something  is  shown  to  be  put  in 
motion  by  the  defendants  or  their  servants,  as  in  the  only  case  cited  by 
the  other  side,  Scott  v.  London  Dock  Company,  where  the  crane  by 
which  the  bags  were  being  lowered  was  shown  to  be  in  the  actual  use  of 
the  defendant's  servants.  Bryne  v.  Boadle^  is  distinguishable  on  the 
same  ground.  Here,  the  bridge  had  been  built  three  years,  and  all 
that  is  shown  is  that  a  brick  fell  from  the  wall.  [Cockbdrn,  C.  J.  — 
The  cause  of  action  is  the  negligence  in  not  properly  maintaining  the 
bridge ;  and  it  is  said  that  if  the  bridge  had  been  well  kept,  a  brick 
would  not  have  fallen  out  without  any  apparent  cause.]  A  train,  on 
one  or  other  of  the  lines,  had  passed  just  before,  and  this  might  have 
caused  the  brick  to  fall  out ;  or,  as  it  was  in  the  middle  of  January,  a 
frost  might  have  been  the  cause.  Welfare  v.  London  and  Brighton 
Railway  Company  ^  is  very  like  this  case ;  and  it  was  there  held  that 
there  was  no  evidence  of  negligence.     [Cockbukn,  C.  J.  —  In  that 

'Scott  V.  London   Dock  Co.,   34  L.   J.  '  2  Hurl.  &  Colt.  722 ;  33  L.  J.  (Exch.)  13. 

(Bxch.)  17;  ».  c,  in  Exchequer  Chamber,  34  »  L.  E.  4  Q.  B.  693. 

L.  J.  (Exch.)  220;  3  Hurl.  &  Colt.  596. 
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case,  a  man  who  was  not  shown  to  have  been  guilty  of  any  negligence, 
or  to  have  been  in  the  employ  of  the  defendants,  caused  the  accident.] 
But  it  was  argued,  as  in  this  case,  that  it  was  the  duty  of  the  com- 
pany to  keep  their  premises  in  a  safe  condition,  and  that  they  were, 
prima  facie,  liable  for  negligence  ;  but  the  court  did  not  accede  to  that 
proposition.  The  judgment  of  Martik,  B.,  in  Briggs  r.  Oliver,^  and 
of  Erle,  C.  J.,  in  Cotton  v.  Wood,^  are  also  strongly  in  favor  of  the 
defendants.  In  Bird  v.  Cfreat  Northern  Railway  Company^  it  was 
doubted  whether  the  fact  of  a  train  running  oft  the  rails  was  prima 
facie  evidence  of  negligence.  In  Smith  v.  Great  Eastern  Railway 
Company,*  Willbs,  J.,  adopts  what  Ekle,  C.  J.,  said  in  Hammack  v. 
White,^  that  he  "  did  not  assent  to  the  doctrine  that  mere  proof  of  the 
accident  throws  upon  the  defendant  the  burden  of  showing  the  real 
cause  of  the  injury.  All  the  cases  where  the  happening  of  an  acci- 
dent has  been  held  to  be  prima  facie  evidence  of  negligence  have  been 
cases  of  contract." 

CocKBTjRN,  C.  J.  —  As  we  have  had  the  whole  matter  carefully 
brought  before  us,  with  the  cases  bearing  upon  the  subject,  I  think  we 
should  gain  nothing  by  taking  further  time  to  consider  it ;  and  there- 
fore, although  I  regret  to  say  we  are  not  unanimous  upon  the  point,  I 
think  it  is  better  to  dispose  of  the  ease  at  once. 

My  own  opinion  is  that  this  is  a  case  to  which  the  principle  res  ipsa 
loquitur  is'  applicable,  though  it  is  certainly  as  weak  a  case  as  can  well 
be  conceived  in  which  that  maxim  is  applicable ;  and  my  reason  for 
saying  so  is  this :  The  company  who  have  constructed  this  bridge  were 
bound  to  construct  it  in  a  proper  manner,  and  to  use  all  reasonable 
care  and  diligence  in  keeping  it  in  such  a  state  of  repair  that  no  dam- 
age from  its  defective  condition  should  occur  to  those  who  passed  under 
it,  the  public  having  a  right  to  pass  under  it.  Now,  we  have  the 
fact  that  a  brick  falls  out  of  this  structure,  and  injures  the  plaintiff. 
The  proximate  cause  appears  to  have  been  the  looseness  of  the  brick, 
and  the  vibration  of  a  train  passing  over  the  bridge  acting  upon  the 
defective  condition  of  the  brick.  It  is  clear,  therefore,  that  the  struc- 
ture, in  reference  to  this  brick,  was  out  of  repair.  It  is  clear  that  it 
was  incumbent  on  the  defendants  to  use  reasonable  care  and  diligence  ; 
and  I  think  the  brick  being  loose  affords,  prima  facie,  a  presumption 
that  they  had  not  used  reasonable  care  and  diligence.  It  is  true  that  it 
is  possible  that,  from  changes  in  the  temperature,  a  brick  might  get 

»  4  Hurl.  &  Colt.  408;  35  L.  J.  (Exch.)  163.  *  L.  E.  2  C.  P.  10. 

»  8  C.  B.  (N.  8.)  571 ;  29  L.  J.  (0.  P.)  334.  6  n  o.  B.  (N.  S.)  594;  31 L.  J.  (0.  P.)  131. 
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into  the  condition  in  which  this  briclcwori:  appears  to  have  been,  from 
causes  operating  so  speedily  as  to  prevent  the  possibility  of  any  dili- 
gence and  care,  applied  to  such  a  purpose,  intervening  in  due  time  so 
as  to  prevent  an  accident.  But  inasmuch  as  our  experience  of  these 
things  is  that  bricks  do  not  fall  out  when  brickwork  is  kept  in  a  proper 
■state  of  repair,  I  think,  where  an  accident  of  this  sort  happens,  the 
presumption  is  that  it  is  not  the  frost  of  a  single  night,  or  of  many 
nights,  that  would  cause  such  a  change  in  the  state  of  this  brickwork 
as  that  a  brick  would  fall  out  in  this  way ;  and  it  must  be  presumed 
that  there  was  not  that  inspection  and  that  care  on  the  part  of  the 
•defendants  which  it  was  their  duty  to  apply.  On  the  other  hand,  I 
admit  most  readily  that  a  very  little  evidence  would  have  sufficed  to 
rebut  the  presumption  which  arises  from  the  manifestly  defective  state 
•of  this  brickwork.  It  might  have  been  shown  that  many  causes,  over 
which  the  defendants  had  no  control,  might  cause  this  defect  in  so  short 
n  time  as  that  it  could  not  be  reasonably  expected  that  they  should  have 
inspected  it  in  the  interval.  They  might,  if  they  were  able,  have  shown 
that  they  had  inspected  the  bridge  continually ;  or  that  such  a  staje  of 
things  could  not  be  anticipated,  and  had  never  been  heard  of  or  known 
before.  Any  thing  which  tended  to  rebut  the  presumption  arising  from 
an  accident  caused  by  the  defective  condition  of  the  brickwork,  which 
it  was  their  duty  to  keep  in  a  proper  condition  of  repair,  even  if  such 
-evidence  were  but  slight,  might  have  sufficed ;  but  the  defendants 
chose  to  leave  it  on  the  naked  state  of  facts  proved  by  the  plaintiff. 
Upon  that  naked  state  of  facts,  it  is  not  unimportant  to  see  what  might 
liave  been  the  cause  of  the  defective  condition  of  this  brickwork.  We 
have  the  fact,  the  datum,  that  the  brickwork  was  in  a  defective  condi- 
tion, and  we  have  it  admitted  that  it  was  the  defendants'  duty  to  use 
reasonable  care  and  diligence  to  keep  it  in  a  proper  condition.  Where 
it  is  the  duty  of  persons  to  do  their  best  to  keep  premises,  or  a  struc- 
ture, of  whatever  kind  it  may  be,  in  a  proper  condition,  and  we  find  it , 
■out  of  condition,  and  an  accident  happens  therefrom,  it  is  incumbent 
upon  them  to  show  that  they  used  that  reasonable  care  and  diligence 
which  they  were  bound  to  use,  and  the  absence  of  which,  it  seems 
to  me,  may  fairly  be  presumed  from  the  fact  that  there  was  the  defect 
from  which  the  accident  has  arisen.  Therefore  there  was  some  evi- 
dence to  go  to  the  jury,  however  slight  it  may  have  been,  of  this  acci- 
dent having  arisen  from  the  negligence  of  the  defendants ;  and  it  was 
incumbent  on  the  defendants  to  give  evidence  rebutting  the  inference 
:arising  from  the  undisputed  facts.  That  they  have  not  done,  and  I 
therefore  think  this  rule  must  be  discharged. 
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Lush,  J. — My  mind  has  wavered  considerablj'  during  the  arguments^ 
but  I  have  arrived  at  last  at  the  same  conclusion  as  the  Lord  Chief 
Justice, — that  the  fact  of  this  brick  falling,  without  any  explanation  on 
the  part  of  the  company,  might  reasonably  lead  the  jury  to  the  inference 
that  its  looseness  was  due  to  some  want  of  care  on  the  part  of  the 
company.  It  is  not  a  matter  of  common  occurrence  for  bricks  to  be- 
come loose,  and  to  fall  from  the  fabric  to  which  they  belong.  There 
must  be  some  cause  for  it ;  and  no  cause  is  assigned,  and  there  is  no- 
evidence  whatever,  in  the  present  case,  of  any  thing  having  happened 
which  could  lead  to  the  inference  that  the  brick  was  suddenly  jerked 
out  from  its  place.  I  do  not  think  the  argument  on  the  part  of  the 
defendants,  that  possibly  the  changes  of  temperature  operating  upon 
the  iron  of  the  bridge  may  have  tended  to  loosen  the  fabric,  and  so  have- 
occasioned  the  brick  to  fall,  advances  the  defendants'  case ;  because, 
inasmuch  as  that  is  a  known  effect  of  the  oi'dinary  changes  of  temper- 
ature, that  ought  to  impose  upon  them  the  duty  of  more  strict  and  fre- 
quent examination  of  the  fabric.  There  is  no  proof  here  that  there 
was  any  extraordinary  change  of  temperature,  any  extreme  frost  begin- 
ning about  this  time,  which  would  accouni  for  the  occurrence.  Nor  do- 
I  think  the  defendants  gain  any  advantage  from  the  suggestion  that  the 
brick  may  have  been  loosened  by  the  passing  trains,  because  it  was  not 
shown  that  there  was  any  thing  extraordinary  in  the  trafBc  at  this  par- 
ticular moment.  The  trains  had  been  running  over  the  bridge  for  three 
years,  and  neither  this  accident,  nor  any  thing  like  it,  had  ever  happened 
before.  Therefore,  in  the  absence  of  any  thing  to  account  for  the  brick 
suddenly  falling  out,  I  can  only  suppose  it  must  have  been  gradually 
loosened ;  and  if  so,  the  company  might,  if  they  had  made  a  proper 
inspection  from  time  to  time,  have  discovered  its  condition. 

I  think,  therefore,  in  the  absence  of  any  explanation  whatever  of 
how  it  was  the  brick  got  so  loose  as  to  fall  down  on  the  passer-by,  the 
jury  might  reasonably  have  inferred  that  the  company  were  negligent, 
and  that  if  they  had  made  a  proper  inspection  they  might  have  found 
out  the  condition  of  the  bridge. 

Hannen,  J.  — I  very  much  regret  that  I  cannot  concur  in  the  judg- 
ment of  my  lord  and  my  brother  Lush.  It  is  not  alleged  that  this, 
bridge  was  improperly  constructed ;  and  it  appears,  as  a  matter  of  fact, 
that  the  whole  structure  had  done  its  duty  for  a  period  of  three  years, 
and  then  there  occurs  an  accident  of  a  singular  character.  It  was 
spoken  of  as  a  bridge ;  but  it  is  to  be  borne  in  mind  that  the  particular 
accident  was  this,  that  the  brick  in  some  way  or  other  was  detached, 
from  its  place  in  a  perpendicular  wall.     It  did  not  fall  by  its  own  gravity 
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simply,  but  from  some  cause  or  other  it  was  jerked  or  shaken  from  its 
place.  That  occurring  after  the  wall  had  done  its  duty  for  a  period  of 
three  years,  I  confess  that  I  have  no  experience  which  will  enable  me 
to  form  any  opinion  whatever  as  to  what  was  the  cause.  It  is  neces- 
sary that  the  plaintiff  who  seeks  to  establish  that  the  defendants  have 
been  guilty  of  negligence  should  offer  some  evidence  that  they  have 
been  guilty  of  such  negligence.  In  this  case  the  evidence  consists  of 
the  bare  fact  that  the  accident  happened  from  some  utterly  unknown 
cause.  I  think  it  did  not  lie  on  the  defendants  to  offer  any  evidence  in 
such  a  state  of  things.  If  any  conjecture  may  be  offered  as  to  whether 
or  not  the  defendants,  by  proper  inspection,  would  have  been  able  to 
guard  against  the  occurrence  of  that  accident,  it  seems  to  me  that  it 
lies  on  the  plaintiff  to  show  that  the  facts  were  such  that  by  an  inspec- 
tion any  body  might  have  seen  that  the  brick  was  about  to  fall  down. 
The  plaintiff  did  not  give  any  such  evidence ;  and  I  cannot  but  think 
that  if  it  had  been  possible,  remembering  that  such  evidence  would 
have  depended  only  on  theory,  —  a  class  of  evidence  which  it  is  not 
at  all  difficult  to  get,  —  there  would  have  been  no  diflSculty  in  obtaining 
such  evidence,  if  any  body  could  have  put  forward  a  plausible  theory. 
On  the  other  hand,  the  defendants,  it  seems  to  me,  were  in  the  same 
position  in  which  I  avow  I  am, — unable  to  conjecture  why  the  brick 
did  fall  out,  and  therefore  unable  to  offer  evidence  upon  it.  A  theory 
was  suggested,  not  in  the  evidence,  but  by  myself,  in  the  course  of  the 
argument,  as  a  possible  hypothesis :  that  the  cold  might  have  caused  a 
contraction  of  the  iron  girder,  which  might  have  drawn  the  brick  from 
its  place.  If  that  were  the  cause,  that  is  a  thing  which  every  body 
knows  depends  upon  the  sudden  occurrence  of  frost,  which  no  previous 
inspection  could  give  any  body  warning  of.  I  repeat  there  is  no  evi- 
dence of  that ;  and  it  is  a  conjecture  which  is  only  hazarded  by  myself, 
and  hazarded  in  favor  of  the  defendants. 

I  regret,  as  I  have  said,  that  I  cannot  agree  with  my  lord  and  my 
brother  Lush  ;  but,  fortunately,  the  facts  are  of  so  peculiar  and  excep- 
tional a  character  that  this  disagreement  is  not  likely  to  lead  to  any 
further  divergence   of   opinion:    similar  circumstances    are    but   little 

likely  to  arise. 

Rule  discharged. 

Against  the  judgment  of  the  Court  of  Queen's  Bench,  discharging  the 
rule,  the  defendant  appealed  to  the  Court  of  Exchequer  Chamber,  on  the 
ground  that  there  was  no  evidence  of  negligence  to  go  to  the  jury.^ 

Lopes,  Q.  C.  {Joyce  with  him),  for  the  defendants,  used  the  same 

1  L.  K.  6  Q.  B.  759. 
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arguments  and  cited  the  same  cases  as  in  the  court  below  ;  and  cited,  in 
addition,  Blyth  v.  Birmingham  Water-Works  Company^  and  Ryder  v. 
Womhioell.^ 

Murphy,  for  the  plaintiff,  was  not  called  upon. 

Kellt,  C.  B.  — We  are  all  agreed  that  the  judgment  of  the  Queen's 
Bench  must  be  affirmed.  The  declaration  alleges  a  duty  on  tlie  defend- 
ants to  maintain  and  keep  in  repair  the  bridge,  so  that  neither  it  nor  any 
of  the  materials  of  which  it  is  constructed  should  be  injurious  to  any 
person  passing  under  it.  It  is  not  necessary  to  consider  whether  any 
duty  was  imposed  upon  the  defendants  by  statute.  The  defendants 
were  under  the  common-law  liability  to  keep  the  bridge  in  safe  condition 
for  the  public  using  the  highway  to  pass  under  it.  The  declaration 
charges  that  the  defendants  were  guilty  of  negligence ;  and  there  can 
be  no  doubt  that  it  was  the  duty  of  the  defendants,  who  had  built  this 
bridge  over  the  highway,  to  take  such  care  that,  where  danger  can  be 
reasonably  avoided,  the  safety  of  the  public  using  the  highway  should 
be  provided  for.  The  question,  therefore,  is  whether  there  was  any 
evidence  of  negligence  on  the  part  of  the  defendants ;  and  by  that  we 
all  understand  such  an  amount  of  evidence  as  to  fairly  and  reasonably 
support  the  finding  of  the  jury.  The  Lord  Chief  Justice,  in  his  judg- 
ment in  the  court  below,  said  res  ipsa  loquitur,  and  I  cannot  do  better 
than  to  refer  to  that  judgment.  It  appears,  without  contradiction,  that  a 
brick  fell  out  of  the  pier  of  the  bridge,  without  any  assignable  cause 
except  the  slight  vibration  caused  by  a  passing  train.  This,  we  think, 
is  not  only  evidence,  but  conclusive  evidence,  that  it  was  loose;  for 
otherwise  so  slight  a  vibration  could  not  have  struck  it  out  of  its  place. 
No  doubt  it  is  humanly  possible  that  the  percussion  of  the  iron  girder, 
arising  from  expansion  and  contraction,  might  have  gradually  shaken 
out  the  mortar,  and  so  loosened  the  brick ;  but  this  is  merely  conjecture. 
The  bridge  had  been  built  two  or  three  years,  and  it  was  the  duty  of 
the  defendants,  from  time  to  time,  to  inspect  the  bridge,  and  ascertain 
that  the  brickwork  was  in  good  order  and  all  the  bricks  well  secured. 
If  there  were  necessity  for  other  evidence,  the  case  is  made  still  stronger 
by  the  evidence  of  the  plaintiff,  which  was  uncontradicted  on  the  part 
of  the  defendants,  that  after  the  accident,  on  fitting  the  brick  to  its 
place,  several  other  bricks  were  found  to  have  fallen  out.  The  judgment 
of  the  Queen's  Bench  must  be  affirmed. 

Maktin,  Channell,  and  Cleasby,  BB.,  and  Willes,  Byles,  and 
Keating,  JJ.,  concurred. 

Judgment  affirmed. 

1  11  Exch.  781 ;  25  L.  J.  (Exch.)  212.  2  L.  R.  4  Exch.  32. 
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NOTES. 

I.  BvTDENCE  01'  Negligence. 

§  1.  Scope  of  this  Chapter.  —  The  object  of  this  chapter  is  to  gather  together 
a  number  of  diverse  matters  which  have  been  collected  in  the  progress  of  the  work, 
relating  to  evidence,  practice,  pleading,  damages,  and  the  questions  which  have  arisen 
under  the  recent  statutes  which  give  a  right  of  action  for  injuries  resulting  in  death. 
It  -would  be  Impossible  to  illustrate  such  a  variety  of  subjects  by  printing  leading 
cases  in  full,  and  if  it  were,  the  space  left  at  our  disposal  does  not  permit  this  course 
to  be  taken.  The  leading  and  very  important  case  printed  in  full  at  the  head  of  this 
chapter  is  given  here  because  it  was  deemed  too  important  to  be  omitted;  and  for  the 
further  reason  that,  by  printing  one  case  at  the  head  of  this  note,  this  chapter  is  made 
to  conform,  in  appearance  at  least,  to  the  general  style  of  the  work. 

i  2.  Meaning  of  the  Expression,  "Evidence  of  Negligence.''  —  The  term 
"evidence  of  negligence,"  as  used  by  courts,  does  not  relate  to  the  relevancy  of  evi- 
dence, but  to  its  sufficiency.  It  is  not  used  to  designate  facts  which  may  properly  go 
to  the  jury  as  tending  to  prove  the  issue  of  negligence  made  by  the  pleadings;  but 
it  is  used  to  designate  that  collocation  of  facts  which,  if  believed  by  the  jury,  will 
entitle  them  to  find  that  the  defendant  has  been  guilty  of  negligence  resulting  in 
damages  to  the  plaintiflF;  or  which,  if  it  relates  to  the  plaintiff's  negligence,  will 
entitle  the  court  to  say,  as  matter  of  law,  that  the  plaintiff  has  been  guilty  of  such 
negligence  contributing  to  the  injury  as  ought  to  preclude  him  from  recovering 
damages.  Where  there  is  evidence  of  negligence  in  the  conduct  of  the  defendant, 
it  sends  the  case  to  the  jury.  Where  there  is  evidence  of  negligence  in  the  conduct 
of  the  plaintiff  (or  the  deceased),  the  judge  orders  a  nonsuit  or  directs  a  verdict  for  the 
defendant.  The  subject  is  intimately  involved  in  the  burden  of  proof.  If  the  plain- 
tiff shows  negligence  in  the  defendant,  he  is  said  to  have  made  out  a.primA  facie  case 
against  him.  On  the  other  hand,  if  the  facts  developed  by  the  plaintiff's  testi- 
mony amount  to  evidence  of  negligence  on  his  part,  he  may  be  said  to  have  made 
out  »,prim&  fade  ease  against  himself;  for  the  court  will  not  let  the  case  go  to  the 
jury.  "Evidence  of  negligence,"  then,  is  the  term  employed  to  designate  the  legal 
value  of  certain  evidential  facts.  These  facts  will  be  as  various  as  the  various 
relations  of  men  to  each  other;  but,  whatever  may  be  their  nature,  they  must  show, 
where  the  negligence  of  the  defendant  is  involved,  — (1)  a  duty  on  the  part  of  the 
defendant  towards  the  plaintiff;  (2)  a  failure  to  perform  that  duty;  (3)  damages 
resulting  to  the  plaintiff  from  such  failure ;  in  which  is  involved  another  condition, 
namely,  (4)  a  proximate  connection  between  the  failure  to  perform  the  duty,  and 
the  damages  sustained  by  the  plaintiff. 

g  3.  Presumption  from  the  Happening  of  the  Accident  —  Res  ipsa  loqui- 
tur.—  Sometimes  the  duty  which  the  defendant  owes  to  the  plaintiff  is  of  such  a 
nature  that  proof  that  the  accident  happened  to  the  plaintiff  under  certain  circum- 
stances will  be  of  such  legal  value  as  to  afford  evidence  of  negligence  on  the  part  of 
the  defendant,  and  make  out  a  primd,  facie  case  in  favor  of  the  plaintiff.'  But  it  is 
believed  that  it  is  never  true,  except  in  contractual  relations,  that  the  proof  of  the 
mere  fact  that  the  accident  happened  to  the  plaintiff,  without  more,  will  amount  to 

1  Kearney  v.  London,  etc.,  E.  Co.,  ante,  p.  "  We  may  illustrate  this  by  referring  to 

1220;  Great  Western  E.  Co.  v.  Braid,  1  Moo.       the  case  of  Buesching  v.  St.  Louis  Gas-Light 
P.  0.  (N.  s.)  101.  Co.,  decided  by  the  St.  Louis  Court  of  Ap- 


1228  REMEDIES,  PROCEDURE,  AND    DAJIAGES. 


Notes. 


evidence  of  negligence  on  the  part  of  the  defendant.^    Thus,  a  person  is  passing  along 
the  street;  some  unknown  substance  strikes  him,  and  fells  him  to  the  ground.     This 
will  not  be  sufficient  evidence  to  charge  the  owner  of  an  adjacent  building  with  lia- 
bility for  the  damages  which  he  thus  sustains.     But  if  a  passenger  seated  in  a  railway 
coach  is  struck  by  an  unknown  object  and  injured,  the  rule  may  be  different.^    He 
may,  according  to  the  view  of  a  carrier's  liability  taken  in  some  jurisdictions,  have 
damages  of  the  carrier  without  other  proof,  and  according  to  the  view  which  obtains 
in  other  jurisdictions  he  may  not.    The  diflFerence  between  his  case  and  that  of  the 
foot-passenger  is  that  the  carrier  is  under  an  obligation  by  contract  to  carry  him 
safely.     Now,  whether  the  carrier  is  liable  upon  the  mere  proof  that  an  accident 
happened,  depends  upon  the  view  which  the  courts  take  of  the  nature  of  this  con- 
tractual obligation  into  which  he  has  entered.     If  his  engagement  is  to  be  deemed 
that  of  a  jMosi-insurer  of  the  safe  transit  of  the  passenger,  then  the  fact  that  the 
accidejit  happened  would  be  evidence  of  negligence ;  *  if  he  has  engaged  merely  t» 
exercise  a  high  degree  of  care  to  effect  the  safe  transit  of  the  passenger,  then  the 
evidence  stated  does  not  make  out  a  pHmd  facie  case  against  him,  without  the  aid  of 
other  evidence  sufficient  to  show  that  if  the  carrier  had  exercised  this  degree  of  care 
the  accident  would  not  have  happened.'    But  it  seldom  happens  in  practice  (except 
where  the  injury  resulted  in  death)  that  the  person  complaining  of  an  injury  is  unable 
to  show  more  than  the  mere  fact  that  the  accident  happened.    Every  seen  event  pre- 
sents itself  in  company  with  a  collocation  of  surrounding  circumstances.     Evidence 
of  these  circumstances  is  admissible,  for  they  are  a  part  of  the  res  gestae.    It  is  there- 
fore generally  more  correct  to  say  that  there  are  cases  where  the  fact  that  the  acci- 
dent happened  under  given  conditions,  and  in  connection  with  certain  circumstances, 
will  amount  to  evidence  of  negligence  sufficient  to  charge  the  defendant.     To  illus- 
trate this,  let  us  take  again  the  case  of  a  traveller  in  the  highway.     "Whilst  proof  of 
the  mere  fact  that  he  was  struck  and  knocked  down  by  some  substance  in  front  of 
A.'s  building  will  not  entitle  him  to  recover  damages  of  A.,  yet  suppose  that  he  is 
able  to  show  (1)  that  he  was  struck  by  some  solid  substance;  (2)  that  this  substance 
was  a  bale  of  goods ;  (3)  that,  at  the  time  it  struck  him,  this  bale  of  goods  was  being 
lowered  from  the  window  of  a  warehouse  above  the  street ;  (4)  that  A.  was  owner  of 
this  warehouse.     This,  It  has  been  held,  will  make  out  a  primCl  facie  case  against  A* 
But  A.  might  rebut  this  primd  facie  case  by  showing  (1)  that  the  bale  was  being 
lowered  without  his  knowledge,  by  the  servants  of  another  person ;  or  (2)  that  the 
traveller  was  himself  one  of  the  persons  engaged  in  lowering  the  bale ;  or  (3)  that 
although  the  plaintiff  was  using  the  sidewalk  as  a  traveller,  yet  he  had  stopped,  and 
was  standing  still,  under  the  window  from  which  the  bale  was  being  lowered,  and  that  he 
was,  warned  of  the  danger  and  told  to  stand  from  under,  but  negligently  failed  to  do  so. 
Such  a  case  as  we  have  just  stated  is  found  in  the  English  books.     The  plaintiff, 
while  walking  in  the  street,  was  struck  and  injured  by  a  barrel  of  flour  falling  from 
an  upper  window  of  a  warehouse  belonging  to  the  defendant.     There  were  no  other 
facts  in  evidence.     "Whether  the  barrel  was  being  lowered  from  the  window  by  the 
defendant's  servants,  or  whether  it  fell  out  by  reason  of  having  been  negligently 

peals.    Here  a  person  was  lound  dead  in  the  '  Alden  v.  New  York,  etc.,  B.  Co.,  26  N.  T. 

morning,  in  an  open  area  or  cellar-way  in  102. 

Iront  ol  the  defendant's  premises.    This  evi-  s  Readhead  v.  Midland  E.  Co.,  L.  E.  2  Q. 

dence,  without  more,  did  not,  in  the  opinion  B.  412;  ».  c,  L.  B.  4  Q.  B.  379;  Ingalls  v.  Bills, 

ol  the  court,  warrant  a  judgment  lor  dam-  9  Mete.  1;  Hegeman  v.  Western  R.  Co.,  13  N. 

ages.    6  Mo.  App.  85;  ».  c,  B  Cent.  L.  J.  468.  Y.  9. 

1  Holbrook  v.  Utica,  etc.,  E.  Co.,  16  Barb.  *  See  the  cases  next  cited. 
113. 
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stored,  or  whether  it  was  being  lowered  by  other  persons  than  the  defendant's  ser- 
vants, or  whether  it  was  thrown  out  by  trespassers,  did  not  appear.  It  was  held,  in  an 
action  against  the  flour-dealer  whose  warehouse  it  was,  that  there  was  evidence  of 
negligence  to  go  to  the  jury,  the  declaration  alleging  that  the  plaintiff  was  injured  by 
the  negligence  of  the  defendant's  servants.'  These  and  other  like  cases  illustrate  the 
fact  that  it  is  not  necessary  that  the  plaintiff's  proof,  in  actions  of  this  kind,  should 
negative  all  possible  circumstances  which  would  excuse  the  defendant,  but  that  it  is 
sufficient  if  it  negatives  all  probable  circumstances  which  would  have  this  effect. 
Although  in  giving  the  judgment  in  this  case  it  was  said  that  there  are  cases  where 
accidents  are  of  such  a  nature  that  negligence  may  be  proved  by  the  mere  fact  of  the 
accident,  yet  an  analysis  of  this  case  will  show  that  it  was  not  such  a  case.  The  col- 
location of  facts  which  were  held  to  constitute  evidence  of  negligence  in  this  case 
consisted  of  more  than  evidence  of  the  mere  fact  of  the  accident.  They  consisted  of 
evidence  that  an  accident  happened  under  such  circumstances  as  showed,  primd  facie, 
a  violation  of  duty  on  the  part  of  the  defendant.  (1.)  There  was  evidence  that  some- 
thing struck  the  plaintiff  while  he  was  lawfully  on  the  highway.  (2.)  There  was 
evidence  that  this  something  was  a  barrel  of  flour  which  fell  from  the  window  of  an 
abutting  building.  (3.)  There  was  evidence  that  the  defendant  was  the  owner  of  this 
building.  This  conforms  to  the  conditions  which  have  been  laid  down  in  g  2  of 
this  note  as  essential  to  constitute  evidence  of  negligence.  1.  As  to  a  duty  on  the 
part  of  the  defendant  towards  the  plaintiff.  The  defendant  owed  the  plaintiff,  in  com- 
mon with  the  rest  of  the  public,  the  duty  of  so  conducting  his  business  as  not  to  injure 
him  while  lawfully  passing  along  the  highway.  2.  As  to  his  failure  to  perform  this 
duty.  There  is  more  diflSculty  here ;  for  a  person  who  conducts  a  lawful  business  on 
the  side  of  the  street  is  obviously  not  an  insurer  of  the  safety  of  those  who  pass  along 
the  street.  But  this  does  not  answer  the  question.  His  business  has  been  conducted 
in  such  a  manner  that  an  injury  has  happened  from  it  to  A. ;  and  A.,  from  the  fact 
that  he  is  a  stranger  to  B.'s  business,  and  to  his  methods  of  conducting  it,  is  unable  to 
show  more  than  this  fact.  But  B.,  from  the  nature  of  the  case,  is  justly  presumed  to 
have  had  knowledge,  or  the  means  of  knowledge,  of  the  particular  circumstances 
which  led  to  the  accident.  It  therefore  becomes  a  matter  of  juridical  policy  that  he 
should  be  required  to  disclose  what  he  knows  about  the  cause  of  the  accident,  or  stand 
convicted  of  a  violation  of  duty  to  A.  Here  it  must  be  confessed  that  the  rules 
which  the  courts  have  found  it  necessary  to  adopt  touching  the  burden  of  proo^  in 
order  to  prevent  a  failure  of  justice,  come  in  and  govern  the  case. 

A  later  English  case  presenting  similar  facts  was  decided  in  the  same  way.  The 
plaintiff,  an  oflScer  of  the  customs,  was  at  the  defendant's  docks,  in  the  discharge  of 
his  duty.  The  evidence  was,  that  he  was  passing  from  one  doorway  of  a  warehouse 
of  the  defendants  to  another ;  that  he  heard  a  rattling  of  chains,  and  that  six  bags  of 
sugar  fell  on  him.  There  was  no  other  evidence.  In  the  Court  of  Exchequer  a 
verdict  was  directed  for  the  defendant.  A  rule  to  show  cause  why  it  should  not  be 
set  aside  was  made  absolute,  two  of  the  judges  holding  that  the  case  was  governed  by 
Byrne  v.  Boadle,  supra.''  This  judgment  was  affirmed  in  the  Court  of  Exchequer 
Chamber,  a  majority  of  the  court  concurring  in  the  following  expression  of  law: 
"There  must  be  reasonable  evidence  of  negligence.  But  where  the  thing  is  shown  to 
be  under  the  management  of  the  defendant  or  his  servants,  and  the  accident  is  such 

1  Byrne  v.  Boadle,  2  Hurl.  &Colt.  722;  33  -  Scott  v.  London,  etc.,  Docks  Co.,  10  Jnr. 

L.J.(Exch.)  13;  9L.T.  (N.s.)450;  12  Week.       (N.s.)  1108. 
Eep.  279. 
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as  in  the  ordinary  course  of  things  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendants,  that  the  accident  arose  from  want  of  care." ' 

Another  English  case  is  quite  similar.  The  plaintiff,  while  making  an  inquiry  at  the 
door  of  the  house  in  which  the  defendant  had  offices,  received  a  push  from  the  defend- 
ant's servant,  who  was  watching  a  packing-case  of  the  defendant's  which  was  propped 
against  the  wall  of  the  house.  At  the  same  time  the  packing-case  fell  upon  the 
plaintiff's  foot,  injuring  him.  There  was  no  evidence  to  show  how  the  packing-case 
came  to  fall,  or  who  placed  it  against  the  wall.  It  was  held  by  Bramwbll  and 
PiQOTT,  BB.,  on  the  authority  of  the  two  preceding  cases,  Martin,  B.,  dissenting, 
that  the  fact  that  the  packing-case  fell  was  pHmd  facie  evidence  of  its  having  been 
set  up  improperly,  and  that  there  was  hence  evidence  of  negligence  in  the  defendant 
to  go  to  the  jury.  Bramwbll,  B.,  in  giving  his  judgment,  said:  "  There  is  abundant 
evidence  that  the  plaintiff  [defendant]  was  responsible  for  this  packing-case.  It  was 
his ;  it  was  close  to  his  premises,  and  there  was  evidence  that  his  servant  was  watching  it. 
If,  therefore,  it  was  in  an  unsafe  position,  and  did  damage,  he  is  responsible.  Was  there, 
then,  evidence  of  this  ?  I  think  there  was ;  and  that  this  is  one  of  those  cases  in  which, 
as  has  been  said,  'res  ipsa  loquitur.'  Packing-cases  carefully  placed  in  a  proper 
position  do  not  naturally  tumble  down  of  their  own  accord ;  and  we  have  no  right 
to  assume  that  the  fall  of  this  packing-case  was  caused  by  the  act  of  some  one  who 
was  not  the  defendant's  servant.  But  as  in  Byrne  v.  Boadle  *  it  was  said  that  casks  of 
flour  do  not  roll  out  of  windows  naturally,  and  that  if  one  of  them  falls  in  the  course 
of  being  handed  out,  that  is  primA  facie  negligence  in  those  who  are  handing  it  out ; 
and  as  in  Scott  v.  London,  etc.,  Docks  Company^  it  was  said  that  if  a  bag  of  sugar,  on 
being  let  down  in  a  sling,  falls,  that  is  primd  facie  evidence  of  its  having  been  im- 
properly placed  in  the  sling,  —  so  here  the  facts  show  a  primd  facie  case.  The  sub- 
stance of  the  matter  is  that  a  packing-case,  for  which  the  defendant  was  responsible, 
fell  on  the  plaintiff  and  injured  him,  and  that  raises  a  question  for  the  jury  as  to  the 
defendant's  negligence."  * 

Martin,  B.,  contra,  said:  "The  declaration  alleges  negligence;  but  instead  of 
evidence  to  support  it,  there  is  nothing  but  surmise  and  imagination.  The  fallacy 
which  appears  to  me  to  underlie  these  cases  is  that  the  plaintiff  is  to  be  excused  from 
proving  negligence,  because  the  person  who  really  knows  whether  there  is  negligence 
or  not  is  the  defendant's  servant.  Here  the  plaintiff  might  have  called  him ;  it  is  not 
to  be  assumed  that  he  would  have  committed  peijury,  nor  is  it  for  the  defendant  to 
disprove  negligence.  As  to  the  law,  my  views  accord  with  that  stated  by  Williams, 
J.,  in  Cotton  v.  Wood,'  viz.,  that  it  is  a  rule  of  the  law  of  evidence,  of  the  first 
importance,  that,  where  the  evidence  is  equally  consistent  with  either  the  existence  or 
non-existence  of  negligence,  it  is  not  competent  to  the  judge  to  leave  the  matter  to 
the  jury.  And  in  the  same  case,  Erlb,  0.  J.,  said  that  a  plaintiff  is  not  entitled  to 
succeed  unless  there  he  affirmative  proof  of  negligence.  In  that  view  I  entirely 
concur;  and  therefore,  inasmuch  as,  although  there  may  have  been  negligence  in  the 
case,  it  is  consistent  with  the  evidence  that  there  was  none,  I  think  the  plaintiff  was 
rightly  nonsuited."  ' 

Cases  of  this  kind  might  be  multiplied.    A  person  is  lawfully  on  the  street,  when 

1  Scott  V.  London,  etc.,  Doclcs  Co.,  8  Hurl.  4  Briggs  v.  Oliver,  i  Hurl.  &  Colt.  403 ;  s.c, 

&  Colt.  596.  86  L.  J.  (Exch.)  163;  U  1..  T.  (N.  g.)  412;  ]4 

-  2  Hurl.  &  Colt.  722.  Week.  Eep.  658. 

=  3  Hurl.  &  Colt.  696.  6  8  C.  B.  (N.  8.)  668. 

«  Briggs  V.  Oliver,  supra. 
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an  adjoining  building  falls  down,  injuring  him.  In  a  suit  against  the  owner  of  the 
building,  he  makes  out  his  case  by  showing  the  facts  stated,  without  more.  The 
reason  is,  that  the  owner  of  the  building  adjoining  a  street  or  highway  is  under  a  legal 
obligation  to  take  reasonable  care  that  it  is  kept  in  a  safe  condition,  so  that  it  will  not 
fall  into  the  highway,  injuring  persons  lawfully  there.  If  it  did  so  fall,  every  fair- 
minded  man  would  draw  the  inference  that  it  had  not  been  properly  inspected  and 
kept  in  repair;  and  if  the  contrary  were  true,  it  is  easy  for  the  defendant  to  show  that 
fact.i 

In  another  case,  it  appeared  that  the  defendants,  who  occupied  for  business  purposes 
the  second  and  upper  floors  of  a  building,  were  hoisting  a  \>ox,  weighing  about  five 
hundred  pounds,  to  their  rooms,  by  means  of  iron  hooks  attached  to  its  sides.  Just 
as  it  reached  the  second  floor  the  hooks  broke,  and  the  box  fell,  broke  through  the 
hatchway  on  the  first  floor,  and  struck  and  injured  the  plaintiff,  who  was  lawfully  in 
the  basement.  This,  without  more,  was  held  evidence  of  negligence  on  the  part  of 
the  defendants  warranting  a  verdict  for  the  plaintiff.* 

So,  proof  of  the  fact  that  water  escaped  from  the  defendant's  hydrant  into  the 
plaintiff's  apartment,  in  the  story  below,  makes  out  3,primH  facie  case  of  negligence, 
which  the  defendant  must  excuse  or  pay  damages.' 

The  defendant,  in  another  case,  was  under  an  obligation  to  keep  a  bridge  in  repair, 
but  had  suffered  it  to  get  out  of  repair.  The  plaintiff  was  found  lying  under  the 
bridge  at  midnight  on  a  dark  night,  hurt.  He  made  no  other  statement  than  that  he 
had  fallen  from  the  bridge.  There  was  no  evidence  as  to  how  he  came  to  fall  from 
it.  He  was  in  court  at  the  trial,  but  neither  party  called  him  as  a  witness.  It  was 
held  that  there  was  evidence  of  negligence  for  the  jury.  Presumptively  he  fell  from 
the  bridge  by  reason  of  its  having  no  railings.*  This  case  is  incapable  of  vindication. 
That  juridical  policy  which,  as  already  pointed  out,  frequently  shifts  the  burden  of 
proof  upon  the  defendant  when  the  plaintiff  has  offered  evidence  of  negligence  which, 
though  slight,  is  all  which,  from  the  nature  of  the  case,  he  could  produce,  should  have 
operated  to  preclude  a  recovery  in  this  case.  No  person  ought  to  succeed  in  a  court 
of  justice  on  a  presumption,  where  knowledge  of  the  very  facts  wanted  to  show  the 
merits  of  the  case  are  within  his  breast  or  within  his  reach,  and  yet  are  suppressed  or 
withheld  by  him. 

So,  the  fact  that  a  telegraph-wire  is  found  swinging  across  the  highway  so  low  as 
to  interfere  with  a  traveller's  horses  is,  unexplained  and  unaccounted  for,  some  evidence 
of  negligence  to  charge  the  company  with  damages  sustained  by  the  traveller  whose 
horses  have  become  entangled  therein.* 

On  the  other  hand,  a  case  is  found  where  it  appeared  that  the  defendant  was  pos- 
sessed of  a  workshop,  the  window  of  which  overlooked  a  yard  in  which  the  plaintiff 
was  engaged  in  the  service  of  his  employer.  A  ladder  in  the  defendant's  workshop 
fell  through  one  of  the  windows,  and  the  fragments  of  glass,  in  falling,  injured  the 
plaintiff's  eye.  It  was  not  shown  that  the  ladder  was  under  the  control  of  the  defend- 
ant or  his  servants.  It  was  held  that  there  was  no  evidence  of  negligence  to  go  to 
the  jury.  The  fact  that  a  ladder  falls  through  a  person's  window  is  not,  in  the  view 
of  Erlb,  C.  J.,  an  event  occurring  in  the  course  of  the  defendant's  business,  or  in 

1  Mullen  V.  St.  John,  67  N.  T.  667  (able  *  Hays  e.  Gallagher,  73  Fa.  St.  136.  Opinion 

opinion  by  Mr.  Commissioner  Dwight) ;  Vin-  ol  the  court  by  Sharswood,  J. 

cett  V.  Cook,  4  Han,  318.  '  Thomas  v.  Western  Union  XeL  Co.,  100 

s  Lyons  v.  Bosenthal,  U  Hon,  46.  Mass.  166. 

»  Warren  v.  Kaniman,  2  Phila.  259  (Snp. 
Ct.  Pa.,  opinion  by  Lowrie,  J.) ;  amte,  p.  91. 
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the  management  of  his  household.  Smith,  J.,  said:  "If  we  were  to  decide  in 
the  plaintiff's  favor,  and  hold  that  an  accident  of  this  kind  was  in  itself  prima,  facie 
evidence  of  negligence  on  the  defendant's  part,  we  should  be  throwing  a  very  great 
burden  on  the  owners  of  houses." '  So,  it  was  held  in  the  Superior  Court  of  New 
Tork  (but  on  grounds  which  we  must  think  doubtful  since  the  decision  of  the  Com- 
mission of  Appeals  in  Mullen  v.  St.  John,')  that  evidence  of  the  mere  fact  that  a  rock 
fell  from  the  bank  of  the  defendant's  canal  upon  the  plaintiff's  canal-boat  was  not, 
without  more,  sufficient  to  charge  the  defendant  with  damages,  although  it  is  pre- 
sumed that  the  defendant  was  under  an  obligation  to  keep  the  canal  in  repair.' 

J  4.  This  Subject,  how  connected  with  that  of  the  Burden  of  Proof.  — 

The  subject  discussed  in  the  previous  section  is,  in  the  judgment  of  the  writer, 
sometimes  improperly  complicated  with  that  of  the  burden  of  proof.  A  little  reflec- 
tion would,  it  should  seem,  convince  one  that  there  is  not  always  a  direct  connection 
between  the  question  as  to  what  legal  value  is  to  be  attached  to  certain  facts  in  evi- 
dence, and  the  question  which  party  is  bound  to  prove  such  facts.  Thus,  if  the  body 
of  A.  is  found  at  daybreak  upon  a  rail  way- track,  dead,  and  mangled  in  such  a  way  as 
to  leave  no  doubt  that  he  had  been  run  over  during  the  previous  night  by  a  passing 
train,  this  fact,  without  more,  does  not  enable  any  reasonable  man  to  form  a  conclusion 
as  to  whether  his  death  was  caused  by  the  negligence  of  the  servants  of  the  railway 
company,  or  by  his  own  negligence.  If  any  inference  could  be  drawn  from  this  fact 
alone,  it  would  be  in  favor  of  the  company ;  for  a  railway  company  is,  under  ordi- 
nary circumstances,  entitled  to  the  free  use  of  its  track,  and  common  experience 
shows  that  a  man  can  more  easily  get  out  of  the  way  of  a  railway  train  than  such  a 
train  can  stop  for  a  man.  It  would  seem  to  be  an  entire  departure  from  sound  prin- 
ciples to  hold  that  such  a  fact  speaks  with  sufficient  potency  to  entitle  the  representa- 
tive of  the  deceased  person  to  recover  damages  for  no  better  reason  than  that  under 
such  a  state  of  facts  the  burden  of  proof  ought  to  be  on  the  defendant.  Such 
facts,  not  being  evidence  of  negligence  on  the  part  of  the  servants  of  the  defendant, 
do  not  make  out  aprim&facie  case  against  it,  and  ought  not  to  cast  any  burden  upon 
it;  for  to  say  that  a  defendant  is  bound  to  excuse  his  fault  before  he  is  shown  to  have 
been  guilty  of  any  fault  is  nonsense. 

i  5.  Failure  to  perform  Statutory  Duty  Negligence  per  se.  —  "We  may 

proceed  a  step  further,  and  apply  the  expression  res  ipsa  loquitur  to  another  class  of 
cases.  If  a  duty  is  enjoined  upon  A.  by  express  statute,  and  B.  is,  without  fault  on 
his  part,  injured  by  reason  of  the  fact  that  A.  has  failed  to  perform  it,  B.  makes  out  a 
case  for  damages  against  A.  by  merely  showing  that  A.'s  neglect  to  comply  with  the 
statute  was  a  proximate  cause  of  the  injury  which  he  sustained.*  The  courts  fre- 
quently express  this  rule  by  saying  that  a  failure  to  perform  a  statutory  duty  is 
negligence  per  se.^  Its  application  has  been  already  shown  in  many  different  situa- 
tions, and  it  will  not  be  further  dwelt  upon.  There  appears  to  be  no  good  reason 
why  the  same  principle  should  not  be  equally  applied  to  a  neglect  to  perform  a  duty 
arising  at  common  law ;  and  it  has  been  so  applied.'    Thus,  the  right  granted  to  a 

1  Higgs  V.  Uaynard,  13  Jnr.  (N.  s.)  705 ; «.  c,  *  Worster  v.  Proprietors  of  Canal  Bridge, 

IHarr.  &Buth.  681;  14Week.Bep.610;  14L.  16  Pick.  641;   Heard*.  Hall,  16   Pick.  457; 

T.  (N.  s.)  332.  Karle  v.  Kansas  City,  etc.,  E.  Co.,  55  Mo.  476. 

■'  57  N.  T.  567.  6  Ante,  p.  904. 

»  Lane   v.  Salter,  i  Eobt.  239.    Compare  «  Tliomaa  v.  Western  Union  Tel.  Co.,  100 

Worster  v.  Forty-second  Street  E.  Co.,  60  Mass.  156.    This  is  also  the  effect  o(  the  pre- 

N.  T.  203.  ceding  cases. 
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street-railway  company  to  lay  its  tracks  in  a  public  street  is  held  to  carry  with  it  an 
obligation  to  keep  them  in  repair.  This  obligation  arises  at  common  law,  in  con- 
formity to  a  principle  already  discussed,  namely,  that  whenever  a  person  or  corpora- 
tion obstructs  a  public  highway  for  his  or  its  private  benefit  or  gain,  he  or  it  is  bound 
to  see  that  the  obstruction  Is  kept  in  such  a  state  as  not  to  endanger  public  travel 
thereon. 1  Now,  proof  that  such  a  defect  existed,  and  that  it  was  a  proximate  cause 
of  the  injury  to  the  plaintiff,  makes  out  a,primd  facie  case  against  the  obstructor  for 
damages.' 

I  6.  In  other  Cases  not  resting  in  Contract,  the  Evidence  must  raise  a 
Presumption  of  a  Want  of  Ordinary  or  Reasonable  Care.  —  This,  except  in 
cases  resting  in  contract,  is  the  lowest  grade  of  fault  that  will  constitute  a  basis  of 
legal  liability.  By  ordinary  care  is  meant  that  degree  of  care  which  ought  reasonably] 
to  be  expected  of  a  person  in  the  particular  situation  disclosed  by  the  evidence ; 
and  this  is  synonymous  with  reasonable  care.'  The  standard  is  that  of  an  ideal  rea- 
sonable and  just  man  in  the  situation  of  the  person  alleged  to  have  done  the  injury; 
and  this  standard  will  be,  to  each  individual  of  the  twelve  jurymen,  the  particular 
juryman  himself.  This  standard  is,  or  ought  to  be,  that  of  the  golden  rule,  namely, 
that,  other  things  being  equal,  a  person  is  bound  to  exert  himself  to  avoid  inj  uring  others, 
to  the  same  extent  as  though  the  threatened  injury  were  to  himself.  "  In  order  to 
avoid  doing  damage  to  the  property  of  another,  a  person  is  bound,  in  law,  to  such  cssre 
in  the  use  of  his  own  property  as  a  prudent  man  would  employ  under  similar  circum- 
stances if  he  were  himself  the  owner  of  the  property  exposed  to  damage."  *  "  Each 
proprietor,"  says  another  court,  "in  exercising  his  own  rights,  in  his  own  territory, 
shall  act  with  reasonable  skill  and  care  to  avoid  injury  to  others;  and,  as  an  approxi- 
mate rule  for  measuring  that  degree,  it  shall  be  that  degree  of  ordinary  skill,  care,  and 
diligence  which  men  of  common  and  ordinary  prudence,  in  relation  to  similar  sub- 
jects, would  exercise  in  the  conduct  of  their  own  affairs."  ^  A  failure  to  exercise  this 
degree  of  care  constitutes  that  failure  of  duty  which  the  law  terms  negligence.  Negli- 
gence has  been  defined  to  be  "  the  omission  to  do  something  which  a  reasonable  man. 
guided  by  those  considerations  which  ordinarily  regulate  the  conduct  of  human  affairs, 
would  do,  or  the  doing  of  something  which  a  prudent  and  reasonable  man  would  not 
do.  It  is  not  absolute  or  intrinsic,  but  always  relative  to  some  circumstance  of  time, 
place,  or  person."  ^  The  degree  of  skill,  diligence,  and  attention  which  is  exacted  of 
a  man  in  order  to  constitute  what  is  termed  reasonable  care,  is  not  an  absolute  thing, 
but  relative ;  it  must  increase  according  to  the  danger  surrounding  the  particular  act 
which  the  person  is  doing.' 

A  fortiori,  a  primd  facie  case  for  damages  is  made  out  where  the  evidence  dis- 
closes or  raises  on  the  part  of  the  defendant  a  higher  degree  of  fault, than  that  which 
consists  of  a  mere  want  of  ordinary  or  reasonable  care.  It  may  disclose  wilful  negli- 
gence, which  has  been  defined  as  the  wilfully  omitting  to  do  a  thing  which  the  person 
is  under  a  duty  to  do.'    For,  as  murder  includes  manslaughter,  assault  and  battery  an 

1  Ante,  p.  343.  '  Broom's  Leg.  Max.  329;  Richardson  u. 

'  Worster  u.  Forty-second  Street  B.  Co.,  Kier,  34  Cal.  63,  75. 

50  N.  T.  203;    Trance  v.  Erie  E.  Co.,  ab-  '  Vaughn  ».  Scade,  30  Mo.  600. 

straoted  in  2  Hun,  513.  *  "  To   constitute  wilful   negligence,  the 

s  Duraut  v.  Palmer,  29  N.  J.  L.  546.  act  done,  or  omitted  to  be  done,  must  be  in- 

*  Campbell  v.  Bear  Kiver,  etc.,  Co.,  35  Cal.  tended."    Breese,  J.,  in  Peoria  Bridge  Assn. 

679, 683.  v.  LoomiB,  20  HI.  251.    Wilful  neglect,  un- 

'  Shrewsbury  v.  Smith,  12  Cash.  177, 181.  der  the  Kentucky  statute  (.ante,  p.  1003),  on 
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assault,  and  the  like,  so  an  allegation  of  wilful  negligence  is  said  to  include  all 
inferior  grades  of  negligence.'  It  is  not  intended  to  discuss  in  this  work  the  subject 
of  negligence  as  a  basis  of  criminal  liability.  It  might  be  inferred,  however,  that  in 
order  to  raise  negligence  to  the  degree  of  a  crime,  it  should  be  of  a  gross  character, 
such  as  the  law  denominates  wanton.  Such,  however,  seems  not  to  be  the  law.  In 
a  case  v/here  the  ground-bailiff  of  a  mine,  by  failing  to  direct  an  air-heading  to  be 
made  for  the  ventilation  of  tlie  mine,  caused  the  death  of  a  miner,  the  jury  were  told, 
under  an  indictment  for  manslaughter,  to  consider  whether,  by  omitting  this  duty,, 
he  was  guilty  of  a  want  of  ordinary  and  reasonable  precaution.  The  question  was, 
whether  it  was  the  ordinary  and  plain  duty  of  the  person  to  have  caused  an  air- 
heading  to  be  placed  in  the  mine,  and  whether  a  man  using  reasonable  diligence 
would  have  done  it.' 

•  \  7.  Excluding  Inevitable  Accidents  as  a  Basis  of  Liability.  — ^Except 
in  one  or  two  cases,  which  have  been  already  considered,'  where  a  man,  pro- 
ceeding in  a  lawful  business,  exercises  reasonable  care,  the  law  does  not  make 
him  an  insurer  of  others  against  those  consequences  of  his  actions  which  reasonable 
care  and  foresight  could  not  have  prevented.  The  law  justly  ascribes  such  con- 
sequences to  inevitable  misfortune,  or  to  the  act  of  G-od,  and  leaves  the  harm 
resulting  from  them  to  be  borne  by  him  upon  whom  it  falls.*    The  contrary  rule 


the  part  of  a  bridge  company  to  repair  a 
bridge  60  as  to  make  it  safe  for  travel,  lias 
been  held  to  mean  "  a  knowledge  by  the 
company  of  the  insufficiency  of  its  bridge 
tor  that  end,  and,  after  the  lapse  of  a  rea- 
sonable time,  a  voluntary  failure  to  remedy 
the  defect;  and  a  palpable  and  perilous  de- 
fect, which  any  competent  judge  of  such  a 
structure  could  discover  by  ordinary  vigi- 
lance, might  authorize  a  presumption  of 
such  knowledge  and  wilful  neglect.  Board 
Int.  Imp.  Shelby  County  v.  Scearce,  2  Duv.  576. 
As  to  what  constitutes  wilful  neglect  under 
the  same  statute,  see  also  Lexington  v. 
Lewis's  Administratrix,  10  Bush,  677;  Ja- 
cobs's  Administrator  v.  Louisville,  etc.,  B. 
Co.,  10  Bush,  263;  ante,  p.  1003. 

1  Louisville,  etc.,  E.  Co.  v.  Case's  Admin- 
istrator, 9  Bush,  728. 

2  Eegina  v.  Haines,  2  Car.  &  Kir.  368.  See 
also  Eegina  v.  Barrett,  2  Car.  &  Kir.  343,  and 
Eegina  v.  AUen,  2  Car.  &  P.  163. 

5  We  allude  to  the  doctrine  of  Fletcher 
V.  Eylands,  ante,  p.  2,  which  can  hardly  be 
considered  the  law  of  this  country  (see 
Brown  27.  Collins,  ante,  p.  61;  Losee  v.  Buch- 
anan, ante,  p.  47,  and  note,  ante,  p.  112),  and 
also  to  the  old  year-book  rule,  which  stiU 
lingers  in  the  common  law,  which  requires 
u,  man  who  owns  or  keeps  animals  to  re- 
strain them  at  his  peril,  ante,  p.  208. 

<  Weaver  j;.  Ward,  ante,  p.  243;  Gibbons 
V.  Pepper,  4  Modern,  405 ;  Keighley's  Case, 
10  Coke,  139;  Alderson  v.  Waistell,  1  Car.  & 
Kir.  358 ;  Roche  v.  Milwaukee  Gas-Light  Co.,  5 


Wis.  55 ;  Sullivan  v.  Scripture,  3  Allen,  564 ; 
Bizzell  V.  Booker,  16  Ark.  308;  Blyth  v.  Bir- 
mingham Water- Works  Co.,  11  Exch.  781;  ». 
c, 25  L.  J.  (Exch.)  212;  Hammack v.  White,  11 
C.  B.  (N.  s.)  588;  s.  c,  8  Jur.  (N.  s.)  796;  31  L. 
J.  (C.  P.)  129;  10  Week.  Eep.  230;  5  L.  T.  (N. 
S.)676;Cox».Burbridge,13  0.  B.  (N.  S.)  430; 
s.  c,  9  Jur.  (N.  s.)  970;  32  L.  J.  (0.  P.)  89;  11 
Week.  Eep.  435 ;  Bennett  v.  Ford,  47  Ind.  264 ; 
Brown  v.  Sendall,  6  Cush.  292;  Vincent  i). 
Stinehour,  7  Vt.  62;  Harveyu.  Dunlop,  Lalor, 
193;  Holmes  v.  Mather,  L.  E.  10  Exch.  261; 
33  L.  T.  (N.  s.)  361 ;  23  Week.  Eep.  864 ;  44  L.  J. 
(Exch.)  176.  The  old  law,  it  must  be  con- 
fessed, went  very  far  towards  the  rule 
which  makes  men  gwasi-insurers  of  their 
acts;  and  there  are  some  modern  cases 
which  travel  in  the  same  rut.  Thus,  in  Jen- 
nings V.  Eundebnrg,  4  McCord,  161,  the  doc- 
trine is  laid  down  that  to  excuse  a  trespass 
on  the  ground  of  an  accident,  it  is  not  enough 
that  the  party  did  not  intend  it,  but  it  must 
appear  that  it  was  unavoidable,  and  without 
any  the  least  fault  on  his  parti  "  and,"  the 
court  continued,  "  the  books  go  so  far  as  to 
Bay  that  if  by  an  extraordinary  degree  of 
circumspection,  far  greater  than  is  ordi- 
narily practised  in  the  affairs  of  life,  he 
might  have  guarded  against  it,  he  shall  be 
liable."  If  this  is  the  law,  the  labor  con- 
sumed on  these  two  volumes  has  been  ex- 
pended to  no  purpose.  In  Beach  v.  Par- 
meuter,  23  Pa.  St.  196,  Woodward,  J.,  says, 
in  effect,  that  the  accident  which  will  ex- 
cuse  the   defendant   must    have   been  an 
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would  obviously  be  against  public  policy,  because  it  would  impose  so  great  a  restraint 
upon  freedom  of  action  as  materially  to  check  human  enterprise.^  In  such  cases, 
therefore,  the  law  contents  itself  with  inquiring  whether  any  other  person  than  the 
sufferer  was  at  fault;  and  if  so,  it  requires  him  to  reimburse  the  sufferer  for  the  loss 
he  has  sustained,  unless  the  sufferer  himself  was  also  at  fault. 

This  doctrine,  however,  is  only  predicated  of  unforeseen  accidents  which  result 
from  the  doing  of  lawful  acts.  If  a  person  do  an  act  which  is  wrongful  per  se,  or  in 
the  nature  of  a  public  nuisance,  ho  becomes  in  respect  of  it  an  insurer  of  the  public, 
and  is  liable  for  any  injury  which  may  happen  in  consequence  of  it  to  a  person  in  the 
exercise  of  ordinary  care,  irrespective  of  any  question  as  to  the  degree  of  skill  or 
diligence  exercised  by  himself,  his  agents,  or  servants,  to  prevent  such  an  injury.' 
Thus,  A.  and  B.  are  engaged  in  fighting;  while  so  engaged,  A.  unintentionally  strikes 
C,  A.  must  pay  damages  to  C,  and  the  absence  of  an  intent  to  injure  C.  can  only  be 
heard  in  mitigation  of  damages.' 

This  discussion  need  not  be  prolonged.  The  first  chapter  of  this  work  was  designed 
to  present  in  a  general  way  the  grounds  of  actionable  negligence.  The  reader  i* 
referred  to  the  cases  there  published,  and  especially  to  the  very  able  discussions  in 
Sroivn  v.  Collins  and  Fletcher  v.  Rylands. 

I  8.  'When  this  is  shown,  the  Burden  of  Proof  shifts. — When,  under  the 
foregoing  rules,  the  plaintiff  has  introduced  evidence  sufficient,  as  matter  of  law,  to 
charge  the  defendant  with  damages,  the  burden  of  proof  is  said  to  shift,  — the  defend- 
ant must  excuse  himself  if  he  would  avoid  the  payment  of  damages.*  To  this  state- 
ment it  must  be  added  that  in  certain  jurisdictions  it  is  also  necessary  for  the  plaintiff' 
to  show,  primA  facie,  that  he  himself  was  in  the  exercise  of  ordinary  care.* 

n.  Negliqence,  when  a  Qtibstion  of  Law  and  when  oi'  Pact. 

J  10.  Province  of  Court  and  Jury.  — In  general,  it  may  be  said  that  the  question 
of  negligence  is  one  of  mixed  law  and  fact,  — i.e.,  it  is  the  province  of  the  jury  to  find 
the  facts  in  any  particular  case,  and  of  the  court  to  instruct  the  jury  as  to  the  effect 
of  those  facts  upon  the  case  of  the  plaintiff  and  of  the  defendant.  If  the  facts  found 
amount,  in  law,  to  a  breach  of  duty  by  the  defendant  as  towards  the  plaintiff,  his  case 
is  established,  unless  the  plaintiff  himself  is  in  fault.  But,  in  the  great  body  of  cases, 
there  is  not  evidence  of  facts  from  which  the  court  may  say  that,  if  proven,  they 
substantiate  the  case  of  the  plaintiff  or  defendant.  This  arises  from  the  fact  that 
cases  present  such  u,  variety  of  circumstances  that  courts  have  had  comparatively 
little  opportunity  of  defining  the  duties  of  the  parties,  and  for  the  same  reason  it  is 

inevitable  accident,  snch  as  no  human  fore-  Sohenok,  23  Wend.  446;  Pfau  v.  Eeynolds,  63 

sight  could  have  prevented.    "It  mustap-  HI.  212;  Davenport  v.  Euckman,  10  Bosw. 

pear,"  said  McKinney,  J.,  "  that  the  injury  20;  Anderson  v.  Dickey,  1  Robt.  238;  s.  c,  26 

was  unavoidable,   or   the   result   of   so(ne  How.  Pr.  105;  Sexton  o.  Zett,  44  N.  T.  430; 

superior  aRenoy,  without  the  imputation  of  Creed  v.  Hartman,  29  N.  T.  591;  Storrs  v. 

any  degree  of  fault  to  the  plaintiff."    Tally  Utica,  17  N.  Y.  104;  Baxter  v.  Warner,  6  Hun, 

V.  Ayres,  3  Sneed  (Tenn.),  677,  680.  685;  Bizzell  v.  Booker,  16  Ark.  308. 

1  This  subject  is  thoughtfully  discussed  '  James   v.  Campbell,   6  Oar.   &  P.  372. 

by  O.  W.  Holmes,  Jr.,  in  the  American  Law  Compare  West  v.  Forrest,  22  Mo.  344. 

Review  for  January,  1880.  *  Pennsylvania  Canal  Co.  v.  Bentley,  66 

°-  Congreve  v.  Smi.h,  18  ST.  T.  79;  Con-  Pa.  St.  30. 

greve  v.  Morgan,  18   N.   T.  84;   Dygert  v.  s  gee  §  24  of  the  preceding  chapter. 
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eminently  proper  that  the  degree  of  care  demanded  of  persons  in  various  situations 
should  be  determined  by  the  triers  of  fact.  Said  Mr.  Justice  Hunt,  in  a  frequently 
cited  case : '  "  It  is  this  class  of  cases,  and  those  akin  to  it,  that  the  law  commits  to 
the  decision  of  a  jury.  Twelve  men  of  the  average  of  the  community,  comprising 
men  of  education  and  men  of  little  education,  men  of  learning  and  men  whose 
learning  consists  only  in  what  they  have  themselves  seen  and  heard,  — the  merchant, 
the  mechanic,  the  farmer,  the  laborer, — these  sit  together,  consult,  apply  their 
separate  experience  of  the  affairs  of  life  to  the  facts  proven,  and  draw  an  unanimous 
conclusion.  This  average  judgment,  thus  given,  it  is  the  great  effort  of  the  law  to 
obtain." 

Sometimes  courts  can  do  little  more  than  instruct  the  jury  in  the  abstract,  — as,  that 
"negligence  is  the  omission  to  do  something  which  a  reasonable  man,  guided  upon 
those  considerations  which  ordinarily  regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and  reasonable  man  would  not  do."  *  With 
such  an  instruction  for  their  guidance,  it  is  for  the  jury  to  determine  whether  the 
parties  in  a  particular  case  have  so  acted  as  to  absolve  themselves  from  negligence, 
the  conclusion  to  be  deduced  by  evidence  of  what  it  is  customary  for  persons  to  do 
under  similar  circumstances,  and  by  the  estimate  of  jurors  as  to  what  a  person  of 
ordinary  prudence,  similiarly  situated,  ought  to  do. 

2  11.  Negligence,  when  a  Question  for  the  Court.  —  "When  the  circum- 
stances of  a  case  are  such  that  the  standard  of  duty  is  fixed,  when  the  measure 
of  duty  is  defined  by  law  and  is  the  same  under  all  circumstances,  its  omission  is 
negligence,  and  may  be  so  declared  by  the  court.'  But  it  is  said  that  when 
the  negligence  is  "clearly  defined  and  palpable,"  such  that  no  verdict  of  a  jury 
could  make  it  otherwise,*  or  "  when  there  is  no  controversy  as  to  the  facts,  and  from 
these  it  clearly  appears  what  course  a  person  of  ordinary  prudence  would  pursue 
under  the  circumstances,  the  question  of  negligence  is  purely  one  of  law."  =  It  should 
be  remembered,  however,  that  the  cases  in  which  the  question  can  thus  be  withdrawn 
from  the  jury  are  comparatively  rare.^ 

It  is  frequently  stated  that  when  the  facts  are  undisputed  or  conclusively  proved, 
the  question  of  negligence  is  to  be  decided  by  the  court.'  A  better  opinion,  how- 
ever, would  seem  to  be,  that  in  order  to  justify  the  withdrawal  of  the  case  from  the 
jury,  the  facts  of  the  case  should  not  only  be  undisputed,  but  the  concl«sion  to  be  drawn 
from  those  facts  indisputable.'  Whether  the  facts  be  disputed  or  undisputed,  if  differ- 
ent minds  may  honestly  draw  different  conclusions  from  them,  the  case  should  properly 

•  Eailroad  Co.  v.  Stent,  17  WaU.  657, 664.  language  oi  Cooley,  0.  J.,  in  the  case  last 

=  Alderson,   B.,  in  Blyth  v.  Birmingham  cited.    JMd.  120. 

Water-VirorksCo.,liExch.  781,  784.  '  Gagg  d.  Vetter,  41  Ind.  228,  254;  Louis- 

s  West  Chester,  etc.,  E.  Co.  d.  MoElwee,  ville,     Canal    Co.  v.  Murphy,  9  Bush,  522; 

67  Pa.  St.  311,  315;  MoCully  U.Clarke,  40  Pa.  Costello   v.   Landwehr,    28    Wis.    522,    529; 

^*'  ^^-  Grigsby«.Chappel,5Eich.Li.446;Pittsburgh, 

<  Eudolphy  v.  Puchs,  44  How.  Pr.  155, 160 ;  etc.,  B.  Co.  v.  Evans,  53  Pa.  St.  250 ;  Plemming 

Houfe  V.  Fulton,  29  Wis.  296.  v.  Western  Pacific  E.  Co.,  49  Cal.  253;  Van 

'Fernandez   v.   Sacramento   City  E.   E.  Lien  ».  ScovUle  Man.  Co^,  4  Daly,  554;  Foot  u. 

(Snp.  Ct.  Oal.  1876),  4  Cent.  L.  J.  82.  Wiswall,  14  Johns.  304 ;  Thrings  v.  Central 

»  Eailroad  Co.  J!.  Stout,  17  Wall.  657;  Endol-  Park  E.  Co.,  7  Eobt.  616;  Biles  ».  Holmes,  U 

phy  V.  Fuchs,  supra;  Detroit,  etc.,  E.  Co.  v.  Ired.  16;  Dascomb  ».  Buffalo,  etc.,  E.  Co.,  27 

Van  Steinburg,  17  Mich.  99.     The    reasons  Barb.  221;  Dublin,  etc.,  E.  Co.  v.  Slattery,  3 

for  this  are  nowhere  better  stated  than  in  the  App.  Cas.  1155, 1201,  per  Lord  Blackburn. 

s  McLain  v.  Van  Zandt,  7  Jones  &  Sp.  347. 
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be  left  to  the  jury.'  There  are  certain  questions,  however,  which  manifestly  come 
within  the  class  which  the  court  is  entitled  to  withdraw  from  the  jury.  Thus,  whether 
a  certain  rule  of  a  railroad  corporation  be  reasonable,  and  therefore  intra  vires,  is  a 
question  of  law  for  the  court;  but  whether  such  a  rule  is  adequate  for  the  safe  man- 
agement of  trains,  is  a  question  of  fact.^  So  also,  the  fact^  being  undisputed,  whether 
a  person  causing  injury  to  another  is  to  be  regarded  as  a  fellow-servant  with  the  per- 
son injured,  is  matter  for  the  determination  of  the  court.^  Such  a  rule  is  obviously 
necessary  in  order  to  secure  uniformity  of  decision.  In  a  case  of  disputed  facts,  the 
question  then  becomes  one  for  the  jury,  under  instructions  of  the  court.*  Upon  ascer- 
tained facts,  the  question  whether  authority  to  receive  notice  of  a  fact  is  within  the 
scope  of  the  duties  of  an  agency  is  one  of  law.* 

It  is  sometimes  said  that  if  there  be  any  evidence  tending  to  prove  a  fact,  it  should 
be  submitted  to  the  jury; «  but  this  is  not  the  law  in  the  English  courts.  The  rule  is 
thus  expressed  by  Williams,  J.,  in  Toomey  v.  London,  etc.,  Railway  Company : '  "A 
scintilla  of  evidence  or  a  mere  surmise  that  there  may  have  been  negligence  on  the 
part  of  the  defendants  clearly  would  not  justify  the  judge  in  leaving  the  case  to  the 
jury;  there  must  be  evidence  upon  which  they  might  reasonably  and  properly  con- 
clude that  there  was  negligence."  This  language  was  approved  by  Beamwbll,  B.,  in 
Cornman  v.  Eastern  Counties  Railway  Company,^  and  may  now  be  considered  as  the 
settled  law  of  England,'  and  a  rule  which  ought  to  prevail  universally. i" 

Bearing  in  mind  that  it  is  incumbent  upon  the  plaintiff  to  move  the  court  in  every 
case,  it  will  be  seen  that  this  is  not  accomplished  when  the  evidence  produced  is 
equally  consistent  with  the  existence  or  non-existence  of  negligence ;  in  such  cases  it  is 
not  competent  for  the  judge  to  leave  the  question  to  the  jury.'^  So  also  if  the  plain- 
tiff, in  giving  his  testimony,  states  facts  which  establish  a  defence,  and  there  is  no 
attempt  at  a  qualifying  explanation  by  the  witnesses,  he  has  no  ground  of  complaint  if 
the  court  decides  that  no  recovery  can  be  had.'^  This  is  true  where  the  plaintiff 's 
evidence  leaves  no  doubt  of  the  fact  of  his  contributory  negligence ;  if  the  plaintiff's 
evidence  leaves  the  fact  in  doubt,  or  only  tends  to  show  it,  the  evidence  of  contrib- 
utory negligence  on  both  sides  should  go  to  the  jury.'' 

1  Railroad  Co.  v.  Stout,  17  Wall.  657;  Fer-  ^  Mobile,  etc.,  E.  Co.  v.  Thomas,  42  Ala. 
nandez  v.  Sacramento  City  K.  K.,  i  Cent.  L.       672. 

J.  82;  Detroit,  etc.,  R.  Co.  v.  Van  Steinburg,  «  Cumberland,  etc.,  Iron  Co.  v.  Scally,  27 

17  Mich.  99;  The  State  v.  Railroad,  52  N,  H.  Md.  589;  Flori  v.  St.  Lonis,  3  Mo.  App.  231. 

529;  GajTior  v.  Old  Colony,  etc.,  E.  Co.,  100  '  3  C.  B.  (N.  s.)  U6, 150. 

Mass.  208,  212;  McGrath  v.  Hudson  River  E.  '  i  Hurl.  &  N.  781,  786. 

Co.,  32  Barb.  144;   «.  c,  19  How.  Pr.  211;  »  Jackson  i;.  Metropolitan  R.  Co.,  3  App. 

Bridges  v.  North  London  R.  Co.,  L.  E.  7  Cas.  193;  26  Week.  Rep.  10;  5  Reporter,  636 ; 

H.  L.  213;  Beers  v.  Housatonic  E.  Co.,  19  Ryder «.  Wombwell,  L.  R.  4  Exch.  38 ;  Jewell 

Conn.  566;  Vinton  «.  Schwab,  32  Vt.    612;  d. Parr,  13  C.  B.  916. 

Penn.    Canal    Co.    ».  Bentley,  66  Pa.  St.  30,  lo  Beaulieu  v.  Portland  Co.,  ^  Me.  291; 

34;  Wyatt  v.  Citizens'  R.  Co.,  55  Mo.  485;  Greenleaf  v.  Illinois,  etc.,  E.  Co.,  29  Iowa, 

Norton  v.  Ittner,  56  Mo.  351;  Stoddard  v.  St.  22;  Lehman  v.  Brooklyn,  29  Barb.  234. 

Loais,  etc.,  R.  Co.,  65  Mo.  514;  Jenkins  v.  "  Cotton  ».  Wood,  8  C.  B.  (N.  s.)  fm.    See 

Little  Miami  R.  Co.,  2  Disney,  49.  also    the    opinion  of    Lord    Blackburn    in 

2  Chicago,  etc.,  R.  Co.  v.  MoLaller,  ^4  111.  Dublin,  etc.,  R.  Co.  v.  Slattery,  3  App.  Cas. 
109.  1155. 

3  Marshall  «.  Schricker,  63  Mo.  308;  Cook  '«  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105, 
o.  Hannibal,  etc.,  E.  Co.,  63  Mo.  397;  Whalen  120. 

V.  Centenary  Church,  62  Mo.  326;  McGowan  "  Prideaux  v.  Mineral  Point,  43  Wis.  513, 

V.  St.  Louis,  etc.,  R.  Co.,  61  Mo.  336.  524;  Hoyt  v.  Hudson,  41  Wis.  105. 


*  Potter  V.  Chicago  E.  Co.,  46  Iowa,  399. 
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g  12.  Illustrations.  — As  has  been  previously  stated,  the  cases  in  which  the  court 
will  withdraw  the  question  of  negligence  from  the  consideration  of  the  jury  are  rare. 
They  are  generally  those  in  which  the  conduct  of  the  plaintiff  or  deceased  at  once 
shocks  the  mind  as  being  thoroughly  inconsistent  with  that  of  a  person  of  ordinary  pru- 
dence. Examples  of  this  may  be  found  in  the  act  of  persons  walking  upon  railroad 
jtracks  without  adequate  precautions  against  the  approach  of  trains,'  or  crawling 
under  or  through  cars  which  have  stopped  temporarily  upon  the  track,^  or  crossing 
railroad  tracks  upon  the  highway  without  looking  up  or  down  the  track  for  approach- 
ing trains.'  Riding  upon  the  platform  of  a  railroad-car,*  or  with  the  arm  or  a  portion 
of  the  body  protruding  from  a  car  window,^  or  leaping  from  a  train  of  cars  in  motion,* 
or  landing  at  a  place  obviously  not  designed  for  the  reception  of  passengers,'  are  fur- 
ither  illustrations  of  this  rule. 

A  defect  in  a  highway  may  be  of  such  a  character  that  it  will  be  held  to  be  unsafe, 
as  a  matter  of  law,^  but  such  is  seldom  the  case ;  generally  this  is  a  question  for  the 
jury,  under  proper  instructions.'  So  also  it  is  for  the  jury  to  decide  whether  a 
person  at  the  time  of  receiving  an  injury  is  travelling  upon  the  highway, i"  or  in  the 
exercise  of  due  care  in  so  doing ;  '^  but  this  may  sometimes  be  decided  as  a  matter  of 
iaw."  There  is  no  rule  of  law  prescribing  for  what  length  of  time  the  continuance 
of  a  defect  in  a  highway  shall  constitute  notice  of  its  existence.  Whether  notice 
could  be  inferred  from  the  existence  of  the  defect  is  to  be  determined  by  the  jury." 


>  Ante,  p.  U9. 
s  Ante,  p.  450. 
»  Ante,  p.  426. 

*  Hiokey  v.  Boston,  etc.,  R.  Co.,  14  Allen, 
439;  Quinn  v.  Illinois,  etc.,  E.  Co.,  61  lU.  495. 

>■  Todd  V.  Old  Colony,  etc.,  E.  Co.,  3  Allen, 
18 ;  «.  c,  7  Allen,  207 ;  Pittsburgh,  etc.,  E.  Co. 
D.Andrews,  39  Md.  329;  Indianapolis,  etc.,  B. 
Co.  V.  Rutherford,  29  Ind.  82;  Morel  v.  Mis- 
sissippi Ins.  Co.,  4  Bush,  635;  Pittsburgh, 
etc.,  R.  Co.  V.  MoClurg,  56  Pa.  St.  294;  Louis- 
ville, etc.,  R.  Co.  It.  Sickings,  5  Bush,  1;  Hol- 
Jl)rook  V.  Utica,  etc.,  E.  Co.,  12  N.  Y.  236. 
Contra,  however,  Spencer  v.  Milwaukee,  etc., 
E.  Co.,  17  Wis.  487;  Chicago,  etc.,  R.  Co.  v. 
Pondrom,  51  111.  333;  Winters  v.  Hannibal, 
eto.,R.  Co.,  39  Mo.  468;  Barton  v.  St.  Louis, 
etc.,  E.  Co.,  52  Mo.  253. 

•  Railroad  Co.  v.  Aspell,  23  Pa.  St.  147; 
Jeffiersonville,  etc.,  E.  Co.  v.  Hendricks's  Ad 
pilnistrator,  26  Ind.  228 ;  Morrison  v.  Erie  B. 
Co.,  66  N.  T.  302;  Burrows  v.  Erie  R.  Co.,  63 
N.  Y.  556 ;  Damont  v.  New  Orleans,  etc.,  E. 
Co.,  9  La.  An.  441 ;  Dougherty  v.  Chicago,  etc., 
E.  Co.,  86  111.  467;  Gavett  v.  Manchester,  etc., 
E.  Co.,  16  Gray,  501;  Lucas  v.  New  Bedford, 
etc.,  B.  Co.,  6  Gray,  64;  Ginnon  v.  New  York, 
etc.,  R.  Co.,  3  Robt.  26;  Illinois,  etc.,  R.  Co. 
V.  Slatton,  64  111.  139;  Ohio,  etc.,  R.  Co,  it. 
Schiebe,  44  111.  460;  Ohio,  etc.,  R.  Co.  v. 
Strattr-ii,  78  111.  88;  s.  c,  3  Cent.  L.  J.  415. 

'  Pennsylvania  E.  Co.  v.  Zebe,  33  Pa.  St. 
318;  s.  c,  37  Pa.  St.  420;  Bancroft  v.  Boston, 
etc.,  E.  Co.,  97  Mass.  275;  Gonzales  ».  New 


York,  etc.,  E.  Co.,  50  How.  Pr.  126;  Lewis  v. 
London,  etc.,  E.  Co.,  L.  E.  9  Q.  B.  66. 

»  Prideaux  v.  Mineral  Point,  43  Wis.  613; 
Schmidt  v.  Chicago,  etc.,  E.  Co.,  83  111.  405. 
'  McMaugh  V.  Milwaukee,  32  Wis.  200; 
Benedict  v.  Pond  dn  Lac;  6  Eeporter,  799; 
Johnson  v.  Haverhill,  35  N.  H.  82;  Perry  v. 
John,  79  Pa.  St.  412;  Stark  v.  Lancaster,  67  N. 
H.88;  Stack  C.Portsmouth,  62  N.H.  224;  Eice 
».  Montpelier,  19  Vt.  470;  Cassedy  v.  Stock- 
bridge,  21  Vt.  391;  Kelsey  v.  Glover,  16  Vt. 
709;  Independence  v.  Jeckel,  38  Iowa,  427; 
Hall  V.  Lowell,  10  Cnsh.  260;  Leicester  v. 
Pittsford,  6  Vt.  246;  Sessions  v.  Newport,  23 
Vt.  9;  Green  v.  Danby,  12  Vt.  338;  Burns  v. 
Elba,  32  Wis.  605;  Barstow  «.  Berlin,  34  Wis. 
357;  Cremer  v.  Portland,  36  Wis.  92;  Ham- 
mondu.Mukwa,40Wis.35;  WUley  ».  Belfast, 
61  Me.  569;  Hume  v.  New  York,  47  N.  Y.  639. 

10  Cummings  v.  Center  Harbor,  57  N,H.  17. 

n  Pennsylvania B. Co.  v. MoTighe,46 Pa.  St. 
316;  Pox  s.Sackett,  10  Allen,  536;  GUlespie  j). 
Newburgh,  54  N.  Y.  468 ;  Bigelow  v.  Eutlands, 
4Cush.  247;  Oakland  ».  Fielding,  48  Pa.  St. 
320;  Eeed  v.  Deerfleld,  8  Allen,  522;  Steven 
V.  Boxford,  10  Allen,  25;  Williams  v.  Clinton, 
28  Conn.  266;  Maloy  v.  New  York,  etc.,  R. 
Co.,  58  Barb.  182;  Swift  v.  Newbury,  36  Vt. 
355;  Clayards  v.  Dethlck,  12  Q.  B.  439;  Pick- 
ens V.  Dicker,  21  jhio  St.  212;  Bateman  v. 
Ruth,  3  Daly,  378. 

1=  Gramlich  v.  Railroad  Co.,  9  PhUa.  78. 

"  Oolley  V.  Westbrook,  57  Me.  181;  Brad- 
bury V.  Falmouth,  18  Me.  64. 
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Where  a  city  ordinance,  duly  authorized  by  law,  expressly  requires  railroad  trains, 
■while  passing  through  the  city  limits,  to  observe  a  certain  rate  of  speed,  and  to  keep 
head-lights  burning  and  the  bell  ringing,  a  failure  to  comply  with  such  an  ordinance 
amounts  to  negligence  ^er  se.' 

g  13.  Negligence  usually  a  Question  for  the  iTury.  —  Whenever  there  is 
iiny  doubt  as  to  the  facts,  it  is  the  province  of  the  jury  to  detei-mine,  not  only  what 
they  are,  but  what  are  the  proper  inferences  to  be  drawn  from  them.*  When  the 
circumstances  under  which  the  parties  act  are  complicated,  and  the  general  knowl- 
edge and  experience  of  mankind  do  not  at  once  condemn  the  conduct  as  careless,  the 
question  should  be  submitted  to  the  jury.'  Thus,  cases  of  persons  run  over  in  the 
highway;  '  the  teams  of  travellers  colliding  upon  the  highway;  '  injuries  to  travellers 
from  defects  therein ;  ^  leaving  a  noxious  agent  exposed ; '  the  use  of  a  dangerous 
agent ;  '*  exposure  of  one's  person  or  property  in  a  situation  only  slightly  dangerous ;  ' 
injuries  resulting  to  employees  from  the  use  of  defective  machinery,'"  from  the 
employment  of  incompetent  fellow-workmen, ''  and,  in  such  cases,  the  effect  of 
orders  to  subordinates ;  "  —  all  the  foregoing  have  been  held,  under  the  particular  facts 
proved,  to  be  questions  proper  for  the  decision  of  the  jury. 

Whether  an  injury  received  is,  with  like  limitations,  the  proximate  result  of  the 
negligence  of  the  defendant,  is  a  proper  question  for  the  jury."    The  case  of  Poeppers 


'  Karle  v.  Kansas  City,  etc.,  E.  Oc,  55  Mo. 
476 ;   supra,  §  5. 

2  Johnson  v.  Bruner,  61  Pa.  St.  58. 

8  Gaynor  v.  Old  Colony,  etc.,  E.  Co.,  100 
Mass.  208 ;  Paterson  v.  Wallace,  1  Macq.  H.  L. 
Cas.  748;  Johnson  v.  Hudson,  etc.,  E.  Co.,  20 
N.  Y.  65;  Phila.,  etc.,  E.  Co.  v.  Spearen, 
47  Pa.  St.  300;  Mangam  v.  Brooklyn,  etc.,  E. 
Co.,  38  N.  T.  455;  West  Chester,  etc.,  R.  Co. 
tj.  McElwee,  67  Pa.  St.  311;  Seabrook  v. 
Hecker,  2  Eobt.  291 ;  Haycrof t ».  Lake  Shore, 
etc.,  E.  Co.,  64  N.  Y.  636. 

«  Williams  v.  Grealy,  112  Mass.  79;  Quirk 
V.  Holt,  99  Mass.  164;  Fernandez  v.  Sacra- 
mento City  E.  E.,  4  Cent.  L.  J.  82;  Belton  v. 
Baxter,  58  N.  Y.  411;  s.  c,  54  N.  Y.  245; 
Myers  v.  Dixon,  45  How.  Pr.  48;  Baxter  v. 
Second  Avenue  E.  Co., 3  Eobt.  510;  Williams 
V.  O'Keefe,  9  Bosw.  536;  Pendril  v.  Second 
Avenue  E.  Co.,  43  How.  Pr.  399;  2  Jones  & 
Sp.  481;  Johnson  v.  Hudson  Eiver  E.  Co.,  20 
N.  Y.  65. 

'  Welling  V.  Judge,  40  Barb.  193 ;  Larrabee 
V.  Sewall,  66  Me.  376 ;  Campbell  v.  Kearney, 
45  How.  Pr.  87;  Smith  v.  Clark,  3  Lans.  208; 
Park  V.  O'Brien,  28  Conn.  347;  Griggs  v. 
rieckenstein,  14  Minn.  81. 

6  Ante,  §  42  et  seg.  * 

'  McKee  v.  Bidwell,  74  Pa.  St.  218;  McNa- 
mara  v.  Northern  Pacific  E.  Co.,  50  Cal.  581; 
Clark  V.  Chambers,  3  Q.  B.  Div.  327;  s.  c,  7 
•Cent.  L.  J.  11;  17  Alb.  L.  J.  505. 

«  Hanlon  v.  Ingram,  3  Iowa,  81;  Frank- 
iord,  etc.,  Turnpike  Oo.  v.  Philadelphia,  etc., 


E.  Co.,54  Pa.  St.  345;  Lackawanna,  etc.,  E. 
Co.  V.  Doak,  52  Pa.  St.  379 ;  McCuUy  v.  Clarke, 
40  Pa.  St.  399;  Crist  v.  Erie  E.  Co.,  1  Thomp. 
&  C.  435.  Proper  equipments  being  shown, 
however,  by  uncontradicted  testimony,  for 
controlling  the  escape  of  fire,  no  question 
remains  for  the  jury.  Eead  u.  Morse,  34 
Wis.  315;  Spaulding  v.  Chicago,  etc.,  E.  Co., 
33  Wis.  589. 

3  Ackart  v.  Lansing,  48  How.  Pr.  374;  Pat- 
rick V. Pote,  117  Slass.  297;  Clayards  i;.  Deth- 
ick,  12  Q.  B.  439. 

10  Norton  v.  Ittner,  56  Mo.  351 ;  Cumberland, 
etc.,  E.  Co.  V.  State,  use  of  Hogan,  45  Md. 
229;  Cumberland,  etc.,  E.  Co.  v.  State,  use  of 
Fazenbaker,  37  Md.  156;  Hayden  v.  Smith- 
ville  Man.  Co.,  29  Conn.  548;  Lake  Shore, 
etc.,  E.  Co.  V.  Fitzpatrick,  31  Ohio  St.  479; 
Fort  V.  Whipple,  11  Hun,  586;  Dorsey  v. 
Phillips,  etc.,  Co.,  42  Wis.  583.  II  the  defect 
is  glaring,  and  the  employer  continues  in 
the  use  of  the  instrument  or  machinery,  he 
will  be  held  to  be  guilty  of  negligence,  as  a 
matter  of  law.  Patterson  v.  Pittsburgh,  etc., 
E.  Co.,  76  Pa.  St.  389;  Conroy  v.  Vulcan  Iron- 
Works,  62  Mo.  35 ;  Mehan  v.  Syracuse,  etc., 
E.  Co.,  73  N.  Y.  585. 

"  Joch  V.  Dankwardt,  8a  111.  331. 

12  Locke  V.  Sioux  City,  etc.,  E.  Co.,  46  Iowa, 
109;  Avilla  v.  Nash,  117  Mass.  318. 

"  Patten  v.  Chicago,  etc.,  E.  Co.,  32  Wis. 
524;  Olivers. La Valle, 36 Wis. 592;  Poeppers 
V.  Missouri,  etc.,  E.  Co.,  67  Mo.  715 ;  7  Cent.  L. 
J.  252;  Fairbanks  r.  Kerr,  70  Pa.  St.  86;  Sax- 
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V.  Missouri,  etc..  Railroad  Company^  is  a  striking  illustration  of  this  rule.  Sparks  fromi 
the  defendant's  locomotive  set  fire  to  the  prairie  along  the  defendant's  line  of  railway. 
The  grass  being  dry,  the  fire  extended  about  three  miles  during  that  evening  and  night  f 
the  next  morning,  in  consequence  of  a  high  wind,  as  was  not  unusual  in  that  country, 
the  fire  was  carried  five  miles  further,  where  it  reached  and  destroyed  the  plaintiff's 
property.  It  was  held  that  the  jury  might  find  the  damage  to  the  plaintiff  to  be  the- 
direct  and  natural  result  of  the  escape  of  the  fire  from  the  defendant's  locomotive.^ 

It  is  sometimes  held  to  be  a  proper  question  for  the  jury  whether  conduct  of  the 
plaintiff  amounting  to  negligence  per  se  was  the  proximate  or  contributing  cause  of 
an  injury  received.'  But  this  position  may  be  doubted.*  It  is  indeed  a  question  for 
the  jury  whether  the  negligence  of  the  plaintiff  contributed  directly  or  proximately 
to  the  injury  received;  ^  but  his  conduct  being  such  as  to  constitute  negligence  per  se 
ought  to  end  his  case,  since  nothing  can  be  pronounced  negligence,  in  a  juridical 
sense,  with  reference  to  the  injury  complained  of,  that  was  not  proximately  connected, 
with  it. 

The  care  which  parents  and  custodians  are  obliged  to  take  of  children  under  their 
care,  in  order  to  shield  the  latter  from  the  imputation  of  negligence  by  the  former,  is 
that  which  persons  ordinarily  prudent  would  deem  adequate  for  this  purpose.  Such  a 
question  is  manifestly  for  the  decision  of  the  jury ;  *  but  if  the  custodian  of  a  child  is 
present  and  directing  its  movements  at  the  time  of  an  injury  received  by  the  child, 
and  such  conduct  is  clearly  negligent,  the  identification  of  the  former  with  the  latter 
is  such  that  this  negligence  is  an  answer  to  an  action  by  the  child  for  damages.' 

m.  Parties  to  Actions  for  Negligence. 

2  15.  In  Case  of  Injuries  to  Wife.  —  Two  separate  causes  of  action  may  arise 
at  common  law  from  the  same  injuries  inflicted  upon  the  person  of  the  wife  during 
coverture :  one  in  the  name  of  both  husband  and  wife,  for  her  own  injuries ;  the 
other  in  the  name  of  the  husband,  for  the  damages  sustained  by  him  in  the  loss  of 
her  services  and  society,  — fer  quod  consoi-tium  amisit.^    Although  these  causes  of 

ton  o.  Bacon,  31  Vt.  640 ;  Littleton  «.  Richard-  Pa.  St.  169;  O'Brien  v.  McGlinchy,  68  Me, 

son,  32  N.  H.  69 ;  ante,  p.  1100.  552. 

1  67  Mo.  715.  7  Waite  v.  North-Eastem  E.  Co.,  El.  Bl.  & 

2  See  tliis  question  fully  discussed,  ante,  El.  719;  StiUson  v.  Hannibal,  etc.,  R.  Co., 
p.  152.  67  Mo.  671;  s.  c,  7  Cent.  L.  J.  107. 

'  North  Pennsylvania  E.  Co.  v.  Heileman,  «  Hyde  v.  Soyssor,  Cro.  Jac.  538 ;  3  Bla.^ 

49  Pa.  St.  60,  ante,p.i01;  Catawissa  E.  Co.  ».  Comm.  140;  Biockbanktj.  Whitehaven,  etc., 

Armstrong,  52  Pa.  St.  282;  The  State  v.  Rail-  E.  Co.,  7  Hurl.  &  N.  834;  Whitcomb  v.  Barre, 

road,  52  N.  H.  528,  664.  37  Vt.  148 ;  Langhlin  v.  Eaton,  64  Me.  156 ;  Kav- 

*  Compare  with  the  cases  just  cited,  Eail-  anangh  v.  Janesville,  24  Wis.  618 ;  Smith  v.  St.. 

road  Co.  D.  Houston,  95  TT.  S.  697,  ore(e,  p.  444.  Joseph,  55  Mo.  456;  McKiriney  v.  Western 

5  Fernandez  v.  Sacramento  City  E.  E.,  4  Stage  Co.,  4  Iowa,  420;  Rogers  v.  Smith,  17 

Cent.  L.  J.  82.     See  also  Bridge  v.  Grand  Ind.  323;  Long  ».  Morrison,  14  Ind.  595.    If  a 

Junction  E.  Co.,  3  Mee.  &  W.  248;  Davies  v.  voluntary  separation  has  taJcen  place  be- 

Mann,  10  Mee.  &  W.  548,  ante,Tp.  1105;  Col-  tween  husband  and  wife,  which,  by  agree- 

chester  v.  Brooke,  7  Q.  B.  337;   Radley  v.  ment,  is   to  be   permanent,  it   seems   th& 

London,  etc.,E.  Co.,  L.  R.  9  Exch.  71;  s.  c,  husband  would  have  no  cause  of  action  for 

1  App.  Cas.  754  (reversing  L.  E.  10  Exch.  injuries  sustained  by  her;  for,  having  parted 

100),  ante,  p.  1108.  With  her  by  his  fuU  consent,  he  could  not 

»  Mangamt).  Brooklyn,  etc.,  R.  Co.,  38  N.Y.  maintain  an  action  for  the  loss  of  her  ser- 

455;  Kay  0).  Pennsylvania  R.  Co.,  65  Pa.  St.  vices.    Fry  i>.  Derstler,  2  Teates,  278.    In  an 

269;  Phila.,  etc.,  E.  Co.  ti.  Long,  76  Pa.  St.  action   brought  by  a  divorced  woman  for 

2.57 ;  Pittsburgh,  etc.,  R.  Co.  v.  Pearson,  72  damages  sustained  by  her  in  loss  of  time- 
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action  originate  in  the  same  injuries,  the  damages  to  be  recovered  are  entirely  separate 
and  distinct.  "Where  the  husband  and  wife  are  joined,  he  is  but  the  nominal  plaintiff, 
the  injury  to  the  wife  being  the  meritorious  cause  of  action,  and  the  measure  of  dam- 
ages is  the  injury  she  has  herself  sustained.  In  such  an  action  nothing  can  be  recovered 
for  the  loss  of  her  services  to  her  husband,  or  for  the  expense  of  her  cure.'  "Where 
the  husband  sues  alone  to  recover  for  injuries  inflicted  upon  his  wife,  the  action  is 
based  upon  the  damages  sustained  by  him  in  the  loss  of  her  services,  the  expense 
attendant  upon  her  cure,  and  other  incidental  expenses.^  Thus,  where  the  defendant 
from  day  to  day,  secretly  sold  to  the  plaintiff's  wife  large  quantities  of  laudanum  for 
a  beverage,  knowing  the  use  to  be  made  of  it,  whereby  her  health  was  seriously 
injured,  and  the  plaintiff  deprived  of  her  society  and  obliged  to  expend  money  for 
medical  and  other  attendance,  it  was  held  that  an  action  could  be  maintained  by  the  hus- 
band for  the  injury.'  The  husband,  however,  cannot  recover  in  an  action  by  himself 
for  the  pain  and  suffering  of  the  wife.*  But  in  some  of  the  States  the  common-law 
rule  is  changed  by  statutes;  so  that,  in  an  action  for  an  injury  inflicted  upon  the  wife, 
she  must  sue  alone  for  the  damages  sustained  by  her.^  In  Massachusetts  it. is  held 
that  the  remedy  for  injuries  sustained  by  defective  highways  depends  on  the  statute, 
and  is  not  given  by  common  law,  and  that,  under  the  statute,  a  husband  whose 
wife  has  been  injured  by  reason  of  a  defect  in  a  highway  cannot  maintain  an 
action  against  the  town  to  recover  for  medical  and  other  expenses  incurred,  or  for  loss 
of  his  wife's  services  in  consequence  of  such  injury.*  In  Iowa,  under  the  statute,  the 
husband  may  recover  for  medicine  and  medical  attendance,  and  for  expenses  incurred 
while  the  wife  was  suffering  from  the  effects  of  the  injury;  the  wife  cannot  recover 
therefor  unless  she  has  expended  her  own  money  in  payment  of  such  expenses.'    But 

and  expenses  lor  medical  aid  during  a  time  yet  where  it  is  drawn  so  as  to  include  botli 

when  she  was  separated  ft-om  her  husband,  causes  ol  action  it  will  be  presumed,  alter 

without  her  lault,  by  reason  ol  an  injury  to  verdict,  that  the  court  limited  the  prool  on 

her  person  then  Inflicted,  it  was  held  she  the  trial  to  the  legitimate  ground  ol  damages, 

could  recover.    Peru  w.  French,  55  111.  317.  Eussel  «.  Come,  1  Salk.  119;  Lewis  v.  Bab- 

1  Brooks  V.  Sohwerin,  54  N.  T.  343;  Smith  cock,  18  Johns.  443;  Eogeis  v.  Smith,  17  Ind. 
V.St.  Joseph,  55  Mo.  456;  Puller  v.  Xauga-  323;  Fuller ti.NaugatuckR. Co., 21  Conn. 5S6. 
tuck  K.  Co.,  21  Conn.  557;  Barnes  v.  Martin,  But  see,  contra,  Barnes  v.  Hard,  11  Mass.  69. 
15  Wis.  240;  Lewis  v.  Babcook,  18  Johns.  443;  '  Hoard  v.  Peck,  56  Barb.  202. 

Barnes  «.  Hurd,  11  Mass.  59;  Heirn  «.  Mo-  <  Hooper  w.  Haskell,  56  Me.  251. 

Caughan,  32  Miss.  17.  '  Chicago,  etc.,  R.  Co.  v.  Dunn,  52  HI.  260; 

2  Matteson  o.  New  "Tork,  etc.,  R.  Co.,  35  Hennies  v.Yogel,  66  111.  401;  Berger  ».  Ja- 
N.  T.  487;  Mowry  v.  Chaney,  43  Iowa,  609.  cobs,  21  Mich.  215;  Michigan,  etc.,  R.  Co.  v. 
And  he  may,  in  aggravated  cases,  recover  lor  Coleman,  28  Mich.  440 ;  Musselmau  v.  Galli- 
his  own  services  in  waiting  upon  his  wile  gher,  32  Iowa,  383 ;  Tuttle  v.  Chicago,  etc.,  R. 
during  her  illness.    Smith  ».  St.  Joseph,  65  Co.,  42  Iowa,  518. 

Mo.  466.    The  husband  may  recover,  in  the  »  Harwood  v.  LoweU,  4   Cush.  310.    See 

same  action,  lor  the  loss  ol  the  services  ol  Chidsey  v.  Canton,  17  Conn.  475.    But  see 

his  wile,  and  also  lor  injuries  inflicted  upon  Kavanaugh  v.  Janesville,  24  Wis.  618;  Hunt 

his  own  person,  caused  by  the  same  act.  ©..Winfleld,  36  Wis.  164;  Whitcomb  u.Barre, 

Guy  V.  Livesey,  Cro.  Jac.  501 ;   Hopkins  v.  37  Vt.  148. 

Atlantic,  etc.,  R.  Co.,  36  N.  H.  9;  Cincinnati,  '  Tuttle  v.  Chicago,  etc.,  R.  Co.,  42  Iowa, 

etc.,R. Co.  K.Chester, 57  Ind.  297.    An  action  518.     In  New  York,  il  the  wile  labors  lor 

by  the  husband  lor  the  injuries  sustained  by  another,  her  services  no  longer  belong  to 

his  wile  will  not  bar  an  action  by  him  lor  his  her  husband,  but  to  hersell;  and  she  may 

own  injuries.    Newbnry  v.  Connecticut,  etc.,  recover  lor  the  loss,  so  lar  as  she  is  disabled 

R.  Co.,  25  Vt.  377.     While   the  declaration  Irom   performing  such  service.    Brooks  v. 

should  be  Iramed  lor  the  particular  cause  ol  Schwerin,  54  N.  Y.  343. 
action  which  the  party  has  a  right  to  sue  lor. 
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if  the  husband  authorizes  the  wife  to  prosecute  a  suit  for  such  expense  and  outlays 
incurred  by  himself,  for  which  he  had  a  cause  of  action  against  the  defendant,  and 
aids  her  in  the  prosecution  of  her  suit,  and  permits  her  to  recover  and  receive  from 
the  defendant  without  interposing  a  claim  in  his  own  behalf,  he  will  be  estopped 
afterward  to  claim,  in  an  action  against  the  defendant,  recovery  for  the  same  matters.' 

I  16.  In  Case  of  Injuries  to  Infants.  —  At  common  law,  an  infant  could  not 
prosecute  an  action  either  in  person  or  by  attorney.-  He  was  required  to  appear  by 
guardian  until  the  1st  Statute  of  Westminster,  by  which  he  was  allowed  to  sue  by 
prochein  ami^  or  next  friend.  Where,  therefore,  the  infant  seeks  to  recover  for 
injuries  inflicted  upon  himself,  he  must  sue  either  by  guardian  or  next  friend.  But  a 
parent  may  also  sue  for  damages  caused  by  injuries  to  an  infant.  This  action  is  based 
upon  the  relation  of  master  and  servant  which  exists  between  the  parent  and  child.* 
And  it  is  held  that  if  the  relation  of  master  and  servant  does  not  exist,  the  action 
cannot  be  maintained,  —  as,  when  the  child  is  so  young  that  his  services  are  worthless, 
or  where  the  parent  has  relinquished  his  right  to  them.*  But  a  more  liberal  rule  is 
maintained  in  some  of  the  courts,  allowing  parents  to  recover  damages  for  the  pros- 
pective value  of  the  services  of  a  young  child.^  In  such  an  action  the  parent  cannot 
recover  for  lacerated  feelings.' 

J  17.  In  other  Cases.  —  Where,  by  the  negligence  of  a  tenant  in  common  with 
several  others,  a  mill  was  burnt,  it  was  held  that  the  others  might  jointly  maintain 
an  action  on  the  case  against  him.^  One  in  possession  of  land  under  a  contract  of  sale 
is  deemed  the  equitable  owner,  and  may  maintain  an  action  to  recover  damages  occa- 
sioned by  the  negligently  setting  fire  to  the  woods  and  fences.'  Both  the  bailee 
and  general  owner  of  chattels  may  recover  for  damages  to  such  chattels,  and  a  suit 
by  one  will  bar  an  action  by  the  other. i"  The  owner  of  a  horse  loaned  to  another  is 
responsible  for  the  negligence  of  the  borrower;  and  if  the  negligence  of  the  latter 
contributed  to  an  accident  whereby  the  horse  was  killed,  the  owner  cannot  recover." 
A  police  officer  or  a  fireman  has  no  such  relation,  by  virtue  of  his  employment,  to  the 
city  whose  officer  he  is,  as  to  prevent  him  from  maintaining  an  action  to  recover  for 
injuries  sustained  by  reason  of  a  defective  highway  therein. '*  A  road  surveyor  cannot 
recover  for  injuries  sustained  by  him  by  reason  of  a  defective  road  within  his  district, 

1  Neumeister  v.  Dubuque,  il  Iowa,  465 ;  ».  parent  has  relinquished  to  the  infant  all 
v.,  13  West.  Jur.  213.  compensation  for  loss  of  time  and  expenses 

2  Bartholomew  v.  Dighton,  Cro.  Eliz.  424;  incurred  by  reason  of  an  injury,  and  in  such 
Miles  V.  Boyden,  3  Pick.  213.  an  action  the  infant  may  recover  damages 

3  Statute  of  Westminster  the  23,  ».  15,  ex-  therefor.    Abeles  v.  Bransfleld,  19  Kan.  16. 
tended  the  privilege  to  a  greater  number  of  ^  Drew  v.  Sixth  Avenue  R.  Co.,  26  N.  T. 
cases.  49 ;  Franklin  v.  South-Eastern  E.  Co.,  3  Hurl. 

<  Karr  v.  Parks,  44  Cal.  46 ;  Gilligan  v.  New  &  N.  211. 

Tork,ctc.,R. Co.,  IE. D.Smith, 453; Plummer  '  Pennsylvania  B.  Co.  u.  Kelly,  31  Pa.  St. 

V.  Webb,  Ware,  75 ;  Hoover  v.  Heim,  7  Watts,  372;  Cowdeu  v.  Wright,  24  Wend.  429. 

€2;  Cowdenc.  Wright,  24  Wend.  429;  Bailey  «  Chesleyc.  Thompson,  3  N.  H.  9. 

V.  Fairfield,  Bvayt.  126;  Oakland  R.  Co.  v.  »  Rood  v.  New  York,  etc.,  R.  Co.,  18  Barb. 

Fielding,  48  Pa.  St.  320.  80;  Hays's  Administrator  v.  MiUer,  6  Hun, 

5  Hall  -u.  Hollander,  7  Dow.  &  Ry.  133;  320. 

s.  c,  4  Barn.  &  Cress.  660;  Grlnnell  v.  Wells,  w  Woodman  v.  Nottingham,  49  N.  H.  387; 

8  Scott  N.  B.  741.    It  has  been  held  that  by  Rindge  v.  Coleraine,  11  Gray,  157. 

the  commencement  and  prosecution  of  an  "  Forks  Township  v.  King,  84  Pa.  St.  230. 

action  by  the  parent  as  next  friend  of  his  ''-  Kimball  v.  Boston,  1  Allen,  417;  Palmer 

child,  it  is  conclusively  presumed  that  the  o.  Portsmouth,  43  N.  H.  265. 
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when  he  has,  without  authority,  spent  in  constructing  a  new  road  the  money  com- 
mitted to  his  care  for  the  repair  of  the  old  road.'  In  Wisconsin,  to  render  a  town  or  city 
liable  for  an  injury  sustained  on  a  defective  highway,  it  must  have  been  sustained  by 
a  traveller.  A  person  who  left  the  highway,  not  from  any  necessity,  but  merely 
because  the  "wagon-track  was  muddy  and  slippery,  and  the  turf  was  pleasanter  walk- 
ing," was  held  to  be  not  a  "traveller"  on  such  highway  so  as  to  make  the  town 
liable.'  An  action  against  one  who  is  legally  liable  for  damages  occasioned  by  negli- 
gently permitting  obstructions  to  the  navigation  of  a  canal  to  continue,  is  assignable.' 

IV.  Plkading  Df  Actions  for  Neoligencb. 

2  19.  General  Observations — The  Code.  —  The  abolition  of  the  common- 
law  methods  of  pleading  and  the  introduction  of  the  code  in  many  of  the  States 
have  rendered  obsolete  many  of  the  old  rules,  and  a  mass  of  technical  discussions  with 
which  the  earlier  cases  are  filled.  The  changes  thus  wrought  are  radical,  and  even 
yet  a  sufliciency  of  time  has  not  elapsed  to  enable  a  writer  to  say  with  certainty  what 
their  ultimate  effect  will  be.  The  most  immediate  result  is  a  general  confusion  in 
the  decisions  of  the  courts  which  attempt  to  construe  the  provisions  of  the  code. 
It  is  not  within  the  purpose  or  scope  of  a  note  like  this  to  enter  into  the  merits 
of  these  differences  by  way  of  a  detailed  discussion  of  the  principles  which  underlie 
them.  It  is  our  object  only  to  advert  to  a  few  of  the  fundamental  rules  which 
must  form  the  basis  of  every  system  of  pleading,  considered  more  particularly 
with  a  view  to  their  application  to  actions  for  injuries  by  negligence.  The  object  of 
pleading  being  to  form  an  issue,  either  (1)  of  fact  for  the  determination  of  the  jury, 
or,  (2)  in  the  event  of  the  facts  being  admitted,  of  law  for  the  consideration  of  the 
court,  it  follows  that  such  averments,  and  such  only,  should  be  included  in  the  plead- 
ings as  are  conducive  to  that  end.  Therefore  the  declaration,  petition,  or  complaint, 
as  it  is  differently  entitled  under  different  systems,  should  contain  an  allegation  of 
every  fact  which  is  necessary  and  material  to  the  plaintiff  's  recovery;  in  other 
words,  of  such  facts  as,  if  they  were  admitted,  would  justify  the  court  in  rendering 
judgment  for  the  plaintiff.*  "The  cases  in  the  books  seem  to  be  very  explicit  that 
no  judgment  can  be  sustained,  even  after  verdict,  unless  the  declaration  shows  every 
fact  that  is  essential  to  the  right  of  action ;  and  though  this  is  a  technical  rule,  it 
is  not  unsupported  by  reason,  for  there  will  be  nothing  on  the  record  to  show  that 
the  plaintiff  is  entitled  to  any  damages,  and  it  cannot  be  presumed  that  facts  not 
stated  have  been  proved  unless  they  are  of  a  nature  to  have  been  necessarily 
inferred  from  those  which  are  alleged."  "  If  the  plaintiff  seeks  to  recover  exemplary 
damages,  the  facts  justifying  them  must  be  set  out.^ 

^  20.  Necessary  Allegations  of  the  Petition.  —  (1.)  Illustrations.  —  What  are 
necessary  allegations,  of  course,  to  a  great  extent  depends  upon  the  circumstances 
of  the  particular  case,  and  the  law  applicable  to  them,  and  cannot  be  generalized 
into  a  statement  which  will  be  applicable  under  all  circumstances.'    The  force  and 

»  Todd  V.  Eowley,  8  Allen,  51.  Mo.  177 ;  Eoss  v.  Clinton,  46  Iowa,  606 ;  SharUe 

2  Hawes  v.  Fox  Lake,  33  Wis.  438.  ■„.  Minneapolis,  17  Minn.  308. 

'  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y.  =  Williams  v.  Hingham,  etc..  Turnpike,  i 

648.  Pick.  345,  per  Parker,  C.  J. 

♦  Louisville,  etc.,  Canal  Co.  ».  Murphy,  9  »  Jacobs  t?.Louisville,etc.,E.  Co., 10 Bush, 

Bush,  529 ;  Quick  v.  Hannibal,  etc.,  E.  Co.,  31  264. 

Mo.  399;  West  v.  Hannibal,  etc.,  E.  Co.,  34  '  See,  for  instance,  the  case  ol  Schierhold 

V.  North  Beach,  etc.,  E.  Co.,  40  Cal.  447. 
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scope  of  this  rule  can  be  best  appreciated  by  the  examination  of  a  few  cases  in  the 
way  of  illustrations.  The  case  quoted  from  above  was  an  action  against  a  turnpike 
company  for  personal  injuries  consequent  upon  a  defect  in  a  bridge.  Under  the 
statutes  in  force,  no  person  except  one  from  whom  toll  was  demandable  could  sus- 
tain an  action  for  such  an  injury.  The  declaration  failed  to  allege  that  the  plaintiff 
was  a  person  from  whom  toll  was  demandable,  and  the  court  held,  upon  a  motion  in 
arrest,  that  the  defect  was  fatal.^  In  pleading  a  cause  of  action  growing  out  of  the 
negligence  of  the  defendant's  servant,  it  is  necessary  to  allege  that  the  servant  was 
acting  in  the  course  of  his  duty  at  the  time  of  the  injury.'  In  an  action  against  a 
city  for  damages  caused  by  the  filling  of  a  ditch,  which  was  alleged  to  have  been 
done  by  a  water-company,  it  was  held  that  the  petition  should  have  alleged  that  the 
action  complained  of  was  done  by  the  permission  of  the  defendant,  and  that  it  was 
under  legal  obligation  to  keep  the  ditch  open.'  Where  the  action  is  for  an  injury  to 
live-stock  by  a  railway  train,  the  complaint  must  allege  that  the  train  belonged  to 
the  company  defendant,  or  was  being  run  over  its  road.* 

(2.)  Allegation  of  Duty. — It  will  not  be  sufficient  to  allege  that  a  duty  existed 
upon  the  part  of  the  defendant,  and  that  he  violated  such  duty;  but  the  facts 
must  be  stated,  showing  the  legal  liability.  Unless  the  duty  results,  in  all  cases, 
from  the  stated  facts,  the  declaration  so  framed  will  be  bad.  The  allegation  of 
duty  is  superfluous  where  the  facts  stated  show  a  legal  liability,  and  it  is  use- 
less where  they  do  not.*  Thus,  where  a  declaration  stated  that  the  defendant  was 
possessed  of  a  theatre,  and  of  a  stage  therein  on  which  dramatic  entertainments  were 
given,  and  of  a  dressing-room  for  chorus-singers,  and  of  a  floor  underneath  the  stage, 
in  which  floor  was  a  cut  or  hole,  and  along  which  floor  the  performers  at  the  theatre 
were  accustomed  to  pass  from  the  said  dressing-room  to  the  back  of  the  stage ;  that 
the  plaintiff'  was  hired  by  the  defendant  to  sing  on  the  stage  as  a  chorus-singer ;  that 
it  then  became  the  defendant's  duty  to  cause  the  floor  to  be  so  suflSciently  lighted  and 
the  hole  so  fenced  as  to  prevent  accident  to  persons  passing  from  the  dressing-room 
to  the  stage ;  and  that  the  defendant,  well  knowing  the  premises,  suffered  the  floor  to 
be  insufficiently  lighted,  and  the  hole  to  be  open  without  any  sufficient  fence,  so  that 
the  plaintiff  was  injured  by  falling  into  the  hole, — it  was  held  that  the  declaration  was 
bad,  on  arrest  of  judgment,  because  the  facts  stated  did  not  raise  the  duty  a  breach 
of  which  was  complained  o^  and  that  the  express  allegation  of  duty  would  not  aid.' 

2  21.  Matters  necessarily  inferred. — An  apparent  exception  to  this  rule  is 
referred  to  in  the  opinion  of  the  Massachusetts  court  quoted  above.'  "Where  facts 
follow  by  a  necessary  inference  the  allegations  of  the  pleading,  the  court  will  consider 
them  sufficiently  pleaded,  and  admit  evidence  tending  to  establish  them.  An  excel- 
lent illustration  is  found  in  a  Wisconsin  case,  in  which  an  averment  that  a  hatchway 
had  existed  in  a  sidewalk  for  the  space  of  three  years,  during  all  of  which  time  the 

1  See  also  Barbour  County  v.  Horn,  48  B.  326;  s.  c,  20  L.  J.  (Q.  B.)  327;  Roberts 
•^a-  566.  V.  Great   Western   R.  Co.,  4  C.  B.    (N.  8.) 

2  MitcheU  «.  Crassweller,  13  0.  B.  236 ;  s.  c,  508 ;  s.  c,  27  L.  J.  (C.  P.)  266 ;  Rex  v.  Everett, 
17  Jur.  716;  22  L.  J.  (0.  P.)  100.  8  Barn.  &  Cress.  114;  Buffalo  v.  Holloway,  7 

3  Ross  V.  Clinton,  46  Iowa,  606.  N.  Y.  493  (affirming  14  Barb.  101) ;  Taylor  v. 
<  Toledo,  etc.,  R.  Co.  v.  Weaver,  34  Ind.       Atlantic  Mutual  Ins.  Co.,  2  Bosw.  106. 

298;  Pittsburgh,  etc.,  R.  Co.  v.   Troxell,  67  «  Seymour  v.  Maddox,  16  Q.  B.  326;  ».  v., 

Il"l.  246.  20  L.  J.  (Q.  B.)  327. 

<■  Brown  v.  Mallett,  6  C.  B.  599;  s.  c,  17  L.  ^  WiUiams  v.  Hlngham  Turnpike  Co.,  4 

J.   (0.  P.)  227;    Seymour  o.  Maddox,  16  Q.  Pict.  345. 


PLEADING   IN   ACTIONS   FOR   NEGLIGENCE.  1245 


Particularity  of  Statement. 

owner  had  been  accustomed  to  open  it  "frequently,  by  throwing  the  door  over  flat  on 
the  sidewalk,  leaving  an  open  space  of  several  feet  unplanked,  unguarded,  and  unpro- 
tected in  any  manner,"  was  held  a  sufficient  allegation  that  the  city  had  notice  of  such 
insufficiency  in  the  sidewalk.^ 

J  22.  Matters  pertaining  strictly  to  the  Remedy. — If  a  matter  pertains 
strictly  to  the  remedy,  and  is  a  matter  of  evidence,  it  is  not  necessary  that  it  should  be 
pleaded,  but  it  may  be  shown  in  evidence  merely.  Thus,  under  a  statute  of  Vermont 
requiring  a  person  who  has  sustained  special  damage  in  consequence  of  a  defective 
highway  to  give  notice  to  the  defendant  of  his  intention  to  prosecute,  within  thirty 
days  after  th^  injury,  the  court  say  that  such  notice  "is  only  a  step  in  the  process 
enforcing  the  legal  remedy ;  and  though  it  is  required  to  be  taken,  and  maybe  required 
to  be  proved,  it  need  not  be  set  forth  in  the  declaration.  *  *  *  There  is  also  a 
close  analogy  between  this  case  and  the  decisions  that  have  been  made  under  the 
Statute  of  Frauds,  and  various  other  statutes  which  have  required  some  new  thing  to 
be  done  in  order  to  make  certain  contracts  valid  in  law  which  before  were  good, 
though  in  parol  merely.  The  Statute  of  Frauds  requires  certain  classes  of  contracts 
to  be  in  writing,  and  the  plaintiff  in  a  suit  upon  such  contract  must  prove  it  to  be  in 
writing,  but  the  declaration  need  not  aver  it  to  be  so.  The  reason  given  is,  that  the 
statute  has  not  altered  the  rules  of  pleading,  but  only  requires  that  the  contract  shall 
be  proved  in  a  particular  manner,  and  the  party  may  declare  in  the  same  manner  as 
before  the  statute."  ^ 

J  23.  Particularity  of  Statement.  —  There  is,  of  course,  a  limit  to  the  par- 
ticularity with  which  the  facts  constituting  the  cause  of  action  must  be  stated.  Thus, 
where  the  injury  complained  of  resulted  from  a  defect  in  a  public  highway,  it  was 
held  sufficient  to  allege  that  it  was  a  public  highway,  without  setting  out  that  it  was 
a  highway  in  public  use  for  more  than  twenty  years,  or  that  it  was  laid  out  agreeably 
to  the  statute.'  And  in  an  action  against  a  traveller  for  not  driving  his  carriage  to 
the  right  of  the  middle  of  a  travelled  part  of  the  road,  it  is  not  necessary  to  set  forth 
a  particular  description  of  the  road.* 

J  24.  Law^  and  Fact — Pleadings  must  state  Facts,  and  not  Conclusions 
of  Law.  —  A  pleading  must  state  facts ;  and  if  it  avers  conclusions  of  law,  it  is  to 
that  extent  bad.  It  does  not  follow,  however,  that  because  negligence  is  a  mixed 
question  of  law  and  fact,  a  general  allegation  of  negligence  is  pleading  a  legal 
conclusion  only.  "  The  facts  necessary  to  be  pleaded  are  not  merely  physical  facts. 
It  is  not  allowable  to  plead  mere  abstract  conclusions  of  law,  having  no  element  of 
fact,  —  they  form  no  part  of  the  allegations  constituting  a  cause  of  action ;  but  if  they 
contain  the  elements  also  of  a  fact,  construing  the  language  in  its  ordinary  meaning, 
then  force  and  effect  must  be  given  them  as  allegations  of  fact,  — as,  where  necessaries 
are  furnished  to  an  infant,  or  where  a  deed  or  mortgage  is  alleged  to  have  been 
made,  or  the  ownership  of  property  is  asserted,  the  general  allegation  is  sufficient, 
being  the  ultimate  fact  to  be  established  by  evidence.  To  allege  more,  would  be  to 
plead  the  evidence,  which  is  not  allowable."  ^    In  actions  for  injuries  to  stock  by 

1  Barstow  v.  Berlin,  34  Wis.  357.    See  also  *  The  Oommonwealtli  o.  Allen,  11  Meto. 

Serrot   o.  Omaha,  1  Dill.  313.  403.    See  also  Snow  v.  Adams,  1  Cush.  443. 

=  Kent   V.  Lincoln,  32  Vt.  595.    See  also  '"  Grinde  v.  Milwaukee,   etc.,  E.  Co.,  42 

Matthie  v.  Barton,  40  Vt.  286.  Iowa,  376,  per  Eothrock,  J.    See  also  Old- 

3  Hurley  v.  Manchester,  39  N.  H.  291.  field  v.  New  York,  etc.,  E.  Co.,  14  N.  T.  310; 
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railroad  trains,  it  has  been  held  that  the  words.  "  That  at  the  time  and  place  when 
and  where  said  stock  was  so  run  over  and  killed  as  aforesaid,  the  said  railroad  was 
not  securely  fenced  as  required  by  law,"  were  sufficient  averment  of  a  failure  of  the 
statutory  duty  to  maintain  fences.  The  words,  "  not  securely  fenced  as  required  by 
law,"  allege  a  fact,  and  not  a  conclusion  of  law.'  But  in  an  earlier  case  in  the  same 
State,  the  averment  that  at  the  place,  etc.,  "  defendant's  road  was  not  fenced  as  required 
by  law"  was  held  to  be  bad  upon  demurrer.'  The  allegation  "that  said  railroad  was 
not,  at  the  time  and  place  where  said  animals  were  killed,  fenced  in  by  said  defendant 
in  manner  and  form  as  in  the  statute  provided,"  was  also  considered  insufficient. " 
The  ground  of  these  rulings  Is,  that  the  averment  is  of  a  conclusion  of  law,  rather 
than  a  fact.  It  is  upon  this  principle  that  an  allegation  that  the  defendant  was  under 
a  certain  named  duty  to  the  plaintiff  (or  deceased)  is  of  no  value  in  a  pleading.* 
Where  the  charters  of  two  cities  were  consolidated,  the  proper  course,  in  pleading  a 
cause  of  action  which  arose  against  one  of  them  prior  to  the  consolidation,  was  held 
to  be  to  show  the  facts  constituting  the  liability  of  the  old  corporation ;  and  from  these 
the  liability  of  the  present  city  was  held  to  be  inferable  as  a  matter  of  law.' 

§25.  Continued — Manner  of  pleading  Statutory  Double  Damages. — In 

those  cases  where  the  statutes  entitle  a  plaintiff  to  recover  double  damages  for  certain 
injuries,  such  damages  follow  the  injury  as  a  matter  of  law,  and  the  provision  of  the 
statute  is  authority  and  direction  to  the  court  as  to  the  mode  of  entering  up  judgment 
after  the  damages,  —  that  is,  after  the  actual  single  damages  have  been  found  and 
assessed  by  the  jury.  It  follows,  therefore,  that  it  is  not  necessary  for  the  plaintiff  to 
allege  in  his  declaration  that  he  is  entitled  to  double  damages.*  Thus  we  get  back  to 
the  general  and  fundamental  rule  of  all  pleading :  that  such  facts  as  must  be  found  by 
the  jury  to  sustain  the  plaintiff's  or  defendant's  position,  as  the  case  may  be,  should 
be  alleged  in  the  pleadings  of  each  respectively,  and  such  only. 

2  26.  Manner  of  pleading  Negligence.  — Negligence  on  the  part  of  the  defend- 
ant is  the  gist  of  the  action,  and  must  be  charged  in  the  plaintiff's  petition.'  It  is 
not,  however;  absolutely  necessary  that  it  should  be  averred  in  terras,  if  such  facts  are 
stated  as  will  raise  ^  presumption  of  negligence.'  If  negligence  is  sufficiently  averred, 
further  allegations  that  the  negligence  was  wilfiil  or  malicious  will  be  treated  as  mere 

Chiles  V.  Drake,  2  Mete.  (Ky.)  146 ;  Hoffman  ^  Pittsburgh,  etc.,  E.  Co.  v.  Keller,  49  Ind. 

V.  Taolumne  County  Water  Co.,  10  Cal.  413.       211. 

A  declaration  which  charges   the  defend-  *  Supra,  §  20,  subsec.  1. 

ant  with  having  negligently  driven  his  cart  ^  Adams  v.  Minneapolis,  20  Minn.  484. 

against    plaintiff's   horse  is    supported  by  «  Clark  o.  Worthington,  12  Pick.  571. 

evidence  that  defendant's  servant  drove  the  '  Wright  v.  Indianapolis,  etc.,  E.  Co.,  18 

horse.    Bracker  v.  Fromont,  6  Term  Eep.       Ind.  168 ;  Terre  Haute,  etc.,  E.  Co.  v.  Smith, 

659.  19  Ind.  42;  Toledo,  etc.,  E.  Co.  v.  Weaver,  34 

1  Jeffersonville,  etc.,  E.  Co.  v.  Chenoweth, 
30  Ind.  366;  Indianapolis,  etc.,  E.  Co.  v.  Ad 
kins,  23  Ind.  340.  See  also  Indianapolis,  etc. 
E.  Co.  V.  Petty,  30  Ind.  261;  Indianapolis, 
etc.,  E.  Co.  V.  Truitt,  24  Ind.  162;  Pittsburgh, 
etc.,  E.  Co.  V.  Brown,  44  Ind.  409;  Indian 


Ind.  298 ;  Jeff ersonvUle,  etc.,  E.  Co.  v.  Martin, 
10  Ind.  416 ;  Indianapolis,  etc.,  E.  Co.  v.  Wil- 
liams, 15  Ind.  486;  Toledo,  etc.,  E.  Co.  v. 
Eidson,  51  Ind.  67;  Quick  w.  Hannibal,  etc., 
E.  Co.,  31  Mo.  399;  Brown  r.  Hannibal,  etc., 
E.  Co.,  33  Mo.  309;  Dyer  e.  Pacific  E.  E.,  34 

apolis,  etc.,  E.  Co.  ti.  Lyon,  48  Ind.  119.  Mo.  127 ;  Eanson  v.  Labranche,  16  La.  An.  122. 

2  Indianapolis,  etc.,  E.  Co.  v.  Bishop,  29  «  Quick  v.  Hannibal,  etc.,  E.  Co.,  31  Mo. 

Ind.  202.    See  also  Jeffersonville,  etc.,  E.  Co.       399 ;  Brown  v.  Hannibal,  etc.,  E.  Co.,  33  Mo. 

«.  Underhill,  40  Ind.  229;  Indianapolis,  etc.,       309;  Dyer  «.  Pacific E.E., 34  Mo.  127;  Burdick 

E.  Co.  V.  Eobinson,  35  Ind.  381.  v.  Worrall,  4  Barb.  596. 
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surplusage.'  It  is  not  necessary  to  set  out  the  facts  constituting  the  negligence 
complained  of.  An  allegation  specifying  the  act  constituting  the  injury,  and  alleging 
that  it  was  negligently  and  carelessly  done,  is  sufficient.^  But  the  act  the  negligent 
doing  of  which  caused  the  injury  must  he  stated.  A  bare  allegation  that  the  party 
was  negligent  is  too  general  to  support  any  evidence.' 

2  27.  Joinder  of  Causes  of  Action.  —  The  joinder  of  different  causes  of  action 
is  a  matter  which,  under  the  code,  depends  upon  local  enactments ;  hut  a  few  rules 
may  here  he  stated  with  reasonable  certainty.  Where  the  causes  of  action  all  grow 
out  of  and  are  a  part  of  the  same  injury,  thej'  are  regarded  as  really  different  items 
of  damage,  rather  than  as  different  causes  of  action.  Thus,  in  an  action  for  damages 
consequent  upon  a  defect  in  a  highway,  it  is  proper  to  unite  in  each  count  of  the 
declaration  averments  respecting  injuries  to  the  person  with  averments  of  injuries  to 
property.*  A  declaration  alleged  that,  because  of  a  defect  in  the  highway,  an  axle 
was  broken  and  plaintiff  thrown  from  the  carriage,  and  the  horse  having  thereby 
become  startled,  ran  along  the  insufficient  road  for  some  twenty  rods,  plunged  into 
the  ditch,  and  was  killed.    This  was  held  to  state  but  one  cause  of  action.^ 

^  28.  Separate  "Counts."  —  Concerning  the  propriety  of  repeating  the  state- 
ment of  the  same  cause  of  action,  in  different  form,  in  separate  "  counts,"  as 
they  are  called,  of  the  petition,  in  pleading  under  the  code,  there  is  a  considerable 
conflict  of  authority.  The  statutes  all  require  that  the  facts  be  stated  without  "  un- 
necessary repetition,"  and  it  is  in  construing  this  provision  that  the  difficulty  arises.* 
It  is  not  proposed  to  enter  here  upon  the  merits  of  this  discussion,  for  which  the 
reader  is  referred  to  the  authority  cited.  In  Indiana,  in  an  action  against  a  railroad 
company  to  recover  the  value  of  stock  killed  by  a  train,  the  complaint  contained  two 
"counts,"  one  of  which  described  the  stock  as  "common  stock,''  and  the  other  as 
"stock  of  the  full  blood."  This  difference  was  held  sufficiently  material  to  sustain  and 
render  proper  separate  counts.'  If  one  of  the  "  counts  "  is  bad,  it  may  be  demurred 
to,  or  stricken  out  on  motion.  But,  as  only  one  statement  of  the  cause  of  action  is 
requisite  to  sustain  the  proceeding,  it  is  error  to  sustain  a  demurrer  to  the  complaint 
if  it  contains  one  good  "count."  * 

J  29.  Rules  unchanged  by  the  Code  —  Certainty  —  Illustrations.  — Among 
the  rules  of  pleading  which  remain  unchanged  by  the  introduction  of  the  code,  and 
which  must,  from  their  nature,  appertain  to  any  system  of  pleading,  are  the  require- 
ments (1)  that  pleadings  must  be  certain,  and  (2)  that  the  evidence  must  agree  with 
the  pleadings.  With  regard  to  certainty,  first,  as  to  what  will  be  considered  a  suffi- 
ciently clear,  logical,  and  certain  statement  of  the  facts  constituting  the  injury  com- 
plained of,  it  is,  of  course,  impossible  to  lay  down  a  general  rule,  and  it  is  necessary  to 
resort  to  illustrations  to  give  a  clear  idea  of  the  doctrines  held  by  the  courts  on  this 

1  Taylor  v.  Holman,  45  Mo.  371;  Pantou  v.  "  Jeffersonville,  etc.,  E.  Co.  v.  Dunlap,  29 

Holland,  17  Johns.  92,  ante,  p.  249;  McOord  Ind.  426. 

V.  High,  24  Iowa,  336.  *  Seger  v.  Barkhamstead,  22  Conn.  290. 

-  St.  Louis,  etc.,  R.  Co.  v.  Mathias,  50  Ind.  '  Hodge  v.  Bennington,  43  Vt.  450. 
66 ;  Indianapolis,  etc.,  E.  Co.  v.  Keely,  23  Ind.  ■  «  Bliss  on  Code  PI.,  §§  119-121. 
133;  Ohio,  etc.,  E.  Co.  u.  Selby,  47  Ind.  471 ;  '  Toledo,etc.,E.  Co. o.  Daniels, 21  Ind.  256. 
Pittsburgh,  etc.,  E.  Co.  ».  Nelson,  51  Ind.  150;  s  bright  v.  Indianapolis,  etc.,  R.  Co.,18 
Eessler  v.  Leeds,  51  Ind.  212.    See  Grinde  v.  Ind.  168 ;  Jeifersonville,  etc.,  E.  Co.  v.  Van- 
Milwaukee,  etc.,  E.  Co.,  42  Iowa,  376.  cant,  40  Ind.  233. 
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subject.  Thus,  where  the  complaint  in  an  action  for  an  injury  to  a  domestic  animal, 
consequent  upon  the  neglect  of  the  defendant,  a  railroad  company,  to  maintain  the 
statutory  fence,  alleged  that  plaintiff's  horse  escaped  from  plaintiff's  pasture  and 
"  went  at  large,  and  by  means  of  going  at  large  as  aforesaid,  the  horse  was  greatly 
injured,  damaged,  and  destroyed,  whereby,"  etc.,  two  objections  were  urged  by  the 
defendant  to  this  plea :  1.  That  it  stated  the  injury,  not  as  the  result  of  defendant's 
negligence,  viz.,  the  failure  to  maintain  a  proper  fence,  but  as  the  consequence  of 
something  else,  viz.,  "  by  means  of  going  at  large."  2.  That  the  declaration  was 
uncertain  in  not  stating  in  greater  detail  how  the  going  at  large  caused  the  injury  to 
the  horse.  The  first  of  these  objections  the  court  considered  was  not  well  taken,  say- 
ing that  the  statement  was  in  the  order  of  occurrence,  and  that  the  objection  could 
not  be  made  good  without  the  severance  of  the  last  averment  from  the  one  preceding 
it,  with  which  it  was  naturally  connected.  The  second  objection  was  considered  more 
effectual.  "  The  going  at  large  may  have  existed,  and  also  the  injury,  and  yet  the 
one  have  had  nothing  to  do  with  the  other.  The  facts  which  connected  the  two,  being 
material  and  traversible,  ought  to  have  been  stated  in  the  declaration.  The  defect  is, 
that  the  declaration  alleges,  generally,  that  by  means  of  the  going  at  large  the  horse 
got  injured,  when  it  should  have  set  forth  particularly  in  what  manner  and  by  what 
means  the  going  at  large  produced  the  injury."  The  court  held,  however,  that  the 
defect  was  such  as  was  cured  by  the  verdict.^  In  an  action  for  injuries  caused  by 
falling  into  an  excavation  upon  a  lot  alleged  to  be  the  property  of  the  defendant,  the 
declaration,  after  averring  that  there  was  a  public  highway  across  said  lot,  further 
alleged,  not  that  the  defendants  cut  the  excavation,  or  left  it  in  a  condition  danger- 
ous to  persons  passing  along  the  highway,  but  that  they  permitted  others  so  to  do. 
On  demurrer,  it  was  held  that  the  plea  was  defective  in  not  stating  definitely  how  the 
defendants  "permitted  "  the  act  complained  of  ^  Where  the  action  was  for  an  injury 
to  plaintiff's  horses,  wagon,  and  harness,  consequent  upon  a  defect  in  a  turnpike,  an 
allegation  that  the  damages  were  sustained  "  by  reason  of  the  road  being  out  of 
repair,  and  the  badness  thereof,"  was  equivalent  to  a  general  allegation  of  insuffi- 
ciency, and  was  supported  by  evidence  of  insufficiency  in  the  original  construction  of 
the  road.  In  the  same  case,  it  was  urged  that  the  declaration  was  insufficient  because  it 
did  not  state  the  particular  place  where  the  injury  occurred,  nor  the  respect  in 
which  the  road  was  out  of  repair.  Said  the  court :  "  No  reason  is  shown  or  per- 
ceived why  this  should  be  necessary,  but,  if  necessary,  it  would  be  cured  by  verdict." ' 
In  another  case,  it  was  alleged  that  "there  was  a  large  stump  in  or  near  the  middle  of 
the  main  travelled  track  of  said  road,"  against  which  plaintiff's  wagon  struck,  caus- 
ing the  injury  complained  of  The  court  held  that  the  word  "stump"  must  be  un- 
derstood as  here  meaning  "  that  portion  of  the  tree  remaining  in  the  ground  after  the 
stem  or  trunk  is  cut  off,"  which  is  its  usual  signification;  and  that  the  complaint 
sufficiently  alleged  a  defect  in  the  highway.*  A  declaration  alleging  a  failure  to  keep 
a  highway  in  repair,  setting  out  a  defect  "at  a  certain  place  near  the  house  of  K.," 
was  held  not  to  describe  sufficiently  the  spot  where  the  accident  occurred.^  In  an 
Illinois  case,  however,  a  declaration  in  an  action  for  an  injury  consequent  upon  a 
defective  sidewalk,  which  described  the  place  where  the  injury  occurred  as  a  street 
of  the  city  known  as  Jefferson  Street,  was  held  sufficient.* 

1  Holden  v.  Rutland,  etc.,  E.  Co.,  30  Vt.  302.  *  Cremer  v.  Portland,  36  "Wis.  92. 

2  Maenner  v.  OarroU,  46  Md.  193.  6  Kellogg  v.  Northampton,  i  Gray,  69. 
»  Noyes  v.  Turnpike  Co.,  11  Vt.  636.    See  «  Springfield  ».  Doyle,  76  lU.  202. 

also  Corey  v.  Bath,  36  N.  H.  530. 
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§  30.  Continued— Variance  — Illustrations. —It  is  a  rule  of  evidence,  rather 
than  of  pleading,  that  the  evidence  must  agree  with  the  allegations  of  the  pleadings ; 
but  it  is  proper  to  consider  it  briefly  in  connection  with  the  present  subject,  for  it  is 
to  be  presumed  that  pleadings  will  always  be  drawn  with  a  view  to  the  fact  which 
the  party  will  be  able  to  prove.  Unless  the  variance  of  the  facts  in  evidence  from  the 
statements  in  the  pleading  is  material,  and  likely  to  mislead  the  opposite  party  or  the 
jury,  it  will  not  affect  the  pleader's  right  to  introduce  the  evidence.^  Thus,  In  an 
action  for  personal  injuries  consequent  upon  frightening  the  plaintiff's  horse,  it  was 
held  that  proof  that  the  plaintiff  was  riding  in  a  sulky,  and  that  his  horse  became 
frightened,  and  the  sulky  was  overturned  and  keihrown  from  it  upon  the  ground,  was 
no  legal  variance  from  the  allegation  of  the  declaration  that  the  plaintiff  was  riding  in 
a  buggy,  and  that  his  horse  ran  and  fell,  and  by  that  means  he  was  thrown  out,  — the 
details  thus  alleged  being  wholly  unimportant  in  their  relation  to  the  personal  injury 
received  by  the  plaintiff.^  Again,  in  an  action  against  a  bridge  corporation  for  personal 
injuries,  the  declaration  alleged  that  the  plaintiff  sustained  the  injury  in  consequence 
of  a  defect  in  the  railing  of  the  bridge.  It  appeared  from  the  evidence  that,  in 
repairing  the  bridge,  a  portion  of  the  foot-way  and  railing  was  removed,  in  order  to 
allow  the  travel  to  pass  from  the  bridge  to  certain  land  by  the  side  of  the  bridge, 
provided  by  the  corporation  temporarily  as  the  common  travelling-path ;  that  this 
land  was  enclosed  by  a  fence,  through  an  aperture  in  which  the  plaintiff  passed  and 
fell  overboard.  This  was  held  not  to  be  a  variance.'  The  same  ruling  obtained 
where  the  declaration  alleged  the  insufficiency  of  the  bridge,  and  the  proof  was  that 
the  defect  or  insufficiency  was  in  the  abutment.*  An  allegation,  in  an  action  on  the 
<sase,  that  the  act  was  done  maliciously,  was  held  to  be  maintained  by  evidence  that  it 
was  done  negligently.* 

§31.  Statutory  Enactments,  how  pleaded. — These  are  some  of  the  gen- 
•eral  rules  of  pleading  applicable  to  these  cases.  It  is  now  proper  to  notice  more 
specifically  some  of  the  allegations  frequently  necessary  in  causes  of  this  nature. 
Frequently  the  cause  of  action,  or  the  defence,  is  based  upon  some  statutory  enact- 
ment which  it  may  be  required  to  plead.  The  general  rule  with  reference  to  pleading 
statutes  is,  that  general  statutes  may  be  pleaded  in  general  terms,  stating  their  legal 
effect  upon  the  facts  in  controversy ;  but  special  acts  should  be  specially  pleaded  by 
the  title  and  date  of  approval,  which  will  be  sufficient  to  bring  to  the  judicial  notice 
of  the  court  the  entire  act  with  its  provisions.'  It  has  been  held  in  Pennsylvania  that 
it  is  not  necessary,  in  an  action  against  a  municipal  corporation  for  negligence  in  fail- 
ing to  repair  a  street,  to  recite  in  the  declaration  the  act  of  assembly  which  binds  the 
■corporation  to  keep  its  streets  in  repair,  nor  to  aver  that  the  corporation  had  funds  to 
do  so.'  And  in  Indiana  the  court  holds  that  in  an  action  by  a  town  of  that  State  it 
will  be  presumed,  nothing  appearing  to  the  contrary,  that  the  plaintiff  has  been 
organized  under  the  general  law  for  the  incorporation  of  towns.*  And  in  Iowa  the 
description  of  the  defendant  as  a  city,  in  the  petition,  was  considered  a  sufficient 

1  Barnes  ».  Newton,  46  Iowa,  567;  Baesett  v.  Holland,  17  Johns.  92,  ante,  p.  249;  Taylor 
t;.  St.  Joseph,  53  Mo.  290;  Matthews  v.  Bara-  v.  Holman,  45  Mo.  371;  MoCord  v.  High,  24 
boo,  39  Wis.  674;  Holmes  v.  Fond  dn  Lac,  42       Iowa,  336. 

Wis.  283 ;  Holt  J).  Penobscot,  56  Me.  15.  «  Shartle   V.Minneapolis,  17   Minn.   308; 

2  House  V.  Metcalf,  27  Conn.  631.  Goshen,  etc..  Turnpike  Co.  v.  Sears,  7  Conn. 
8  Worster  v.  Canal  Bridge,  16  Pick.  541.  86. 

*  Bardwell  v.  Jamaica,  15  Vt.  438.        '  '  Erie  v.  Schwingle,  22  Pa.  St.  384. 

'  Woodward  v.  Aborn,  35  Me.  271 ;  Panton  '  Centreville  i>.  Woods,  57  Ind.  192. 
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averment  that  it  was  a  municipal  corporation.^  If  the  statute  of  limitations  is  relied 
upon  by  the  defendant,  it  should  be  pleaded  by  him,  unless  the  petition  itself  shows 
that  the  action  is  barred  by  time,  and  that  the  plaintiff  is  not  within  any  of  the  excep- 
tions contained  in  the  statute.  It  is  not  necessary  that  the  plaintiff  should  allege  in 
the  petition  that  the  action  has  been  brought  in  due  time,  although  the  statute  under 
which  the  action  is  brought  contains  the  limitation.' 

J  32.  Pleading  Damages  —  General  and  Special  Damages. —In  pleading 
the  damages  alleged  to  have  resulted  from  the  injury,  in  an  action  of  tort,  the  dis- 
tinction between  general  and  special  damages  should  be  carefully  noted.  "  General 
damages  are  such  as  the  law  implies,  or  presumes  to  have  accrued  from  the  wrong 
complained  of.  Special  damages  are  such  as  really  took  place  and  are  not  implied 
by  law,  and  are  either  superadded  to  general  damages  arising  from  an  act  injurioua 
in  itself,  *  *  *  or  are  such  as  arise  from  an  act  indifferent  and  not  actionable  in 
itself,  but  injurious  only  in  its  consequences." '  The  primary  and  principal  object 
of  pleading  is  the  formation  of  an  issue ;  in  other  words,  to  apprise  the  court  and 
the  opposite  party  of  the  facts  constituting  the  cause  of  action  or  the  ground  of 
defence,  as  the  case  maybe.  Hence  arises  the  distinction  between  general  and  special 
damages.  If  the  damages  are  of  a  character  so  inseparable  from  the  injury  that  the 
law  presumes  that  they  will  follow  and  flow  from  it  as  the  natural  and  necessary 
consequence  of  it,  there  is  no  occasion  for  such  special  averments.  But  where  such 
damages  are  the  legal  and  natural  consequence  of  the  injury,  but  do  not  flow  from  it 
as  a  necessary  consequence,  they  must  be  alleged,  in  order  that  the  defendant  may 
know  that  it  is  intended  to  hold  him  liable  for  them,  and  be  prepared  to  defend 
to  the  best  advantage.  Therefore  "special  damage  must  be  stated  with  great  par. 
ticularity,  in  order  that  the  defendant  may  be  enabled  to  meet  the  charge  if  it  be 
false ;  and  if  it  be  not  so  stated,  it  cannot  be  given  in  evidence."  *  Thus,  where  it  was 
sought  to  give  in  evidence  the  plaintiff's  occupation  and  mode  of  earning  a  living, 
and  that  she  was  prevented  from  pursuing  it  in  consequence  of  the  injury,  such  testi- 
mony was  held  inadmissible,  because  there  was  no  special  allegation  of  such  damage.' 
But  unless  it  is  sought  to  recover  special  damages,  it  is  not  necessary,  iu  an  action  for 
personal  injuries,  that  the  injuries  received  by  the  plaintiff  should  be  particularly 
described  in  the  declaration.  It  is  enough  if  it  is  shown  that  the  plaintiff  received  a 
bodily  injury.^  In  pleading  special  damages,  it  is  necessary  to  set  out  particularly 
how  the  damages  sought  to  be  recovered  accrued.  Where  the  plaintiff  in  an  action 
against  a  town  for  an  injury  from  a  defect  in  a  bridge  averred  in  his  declaration  that 
he  was  thereby  "prevented  from  attending  to  his  ordinary  business,"  the  court  held 
that  he  could  not  show,  under  this  averment,  that  he  was  earning  a  hundred  dollars 
a  month  in  carting  and  sawing  timber.' 

J  33.  Continued  —  Prospective  Damages. — In  actions  for  injuries  to  the  per- 
son, if  the  action  is  by  the  person  injured,  it  is  not  necessary  that  the  declaration, 
should  contain  a  special  averment  of  prospective  damages  to  enable  a  recovery  for 
such  damages.    Where,  however,  the  plaintiff  is  the  father  suing  for  an  injury  to 

1  Stier  V.  Oskaloosa,  41  Iowa,  353.  ^  Baldwin  v.  Western  B.  Co.,  i  Gray,  333. 

s  Chiles  V.  Drake,  2  Mete.  (Ky.)  146.  •  Corey  r.  Bath,  36  N.  H.  530;  Brown  v. 

« 1  Chitty's  Pi.  411.    See  also  ante,  p.  341.  Byroads,  47  Ind.  435. 

*  1  Chitty's  PI.  414.    See  also  Tomlinson  v.  '  Tomlinson  ».  Town  of  Derby,  43  Conn. 

Town  of  Derby,  43  Conn.  662;    Chicago  o.  562. 
O'Brennan,  65  111.  160. 
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his  minor  son,  prospective  loss  of  service  must  be  alleged,  or  the  plaintiff  cannot 
recover  such  damages.  The  reason  of  this  distinction  is,  that  in  the  former  instance 
the  gist  of  the  action  is  the  injury  to  the  person,  and  the  prospective  damages  are 
considered  to  be  the  immediate  and  natural  consequence  of  the  injury.  In  the  latter, 
the  gist  of  the  action  is  the  loss  of  service  which  is  consequent  upon  the  injury.  The 
injury  to  the  person  is  the  cause  only  of  the  loss ;  and  to  permit  the  plaintiff  to 
recover  for  a  loss  in  nowise  alleged,  would  be  to  violate  a  familiar  rule  that  plaintiff 
can  recover  only  secundum  allegata.^ 

I  34.  Forms  of  Action—  "Trespass"  and  "Case."  — In  many  of  the  States, 
forms  of  action  as  they  existed  at  common  law  have  been  abolished.  In  others,  how- 
ever, they  are  retained.  Where  the  latter  is  the  case,  it  is  a  material  question 
whether  the  action  for  certain  injuries  should  be  brought  in  the  form  of  trespass  or 
case.  The  doctrine  on  this  subject  is  well  stated  in  an  early  Alabama  case,  as 
follows:  "Whenever  the  injury  is  direct  and  immediate,  whether  it  proceed  from 
design  or  negligence,  trespass  will  lie.  But  where  the  injury  is  merely  consequential, 
the  remedy  must  be  by  action  on  the  case.  For  the  act  of  a  servant,  or  one  in  the 
employment  of  another,  although  the  servant  may  be  liahle  in  trespass,  the  master  is 
not  liable  in  that  form  of  action  unless  present,  directing,  advising,  or  encouraging 
the  act;  but  if  he  is  present  when  the  act  which  produces  the  injury  is  done  by  the 
servant,  and  directs,  advises,  or  encourages  it,  he  makes  it  his  own,  and  as  a  principal 
trespasser  is  liable  to  the  party  aggrieved  in  an  action  of  trespass,  either  jointly  with 
his  servant  or  separately  against  himself;  and  the  injury  being  the  result  of  negli- 
gence or  want  of  care  does  not  exempt  from  liability  in  this  form  of  action."  *  In 
this  case  the  injury  complained  of  was  a  gunshot  wound.  The  evidence  showed 
that  the  defendant  was  master  and  owner  of  the  steamboat  "Elizabeth,"  and  was 
present  and  ordered  a  person  in  his  employment  to  fire  the  gun  which  wounded  the 
plaintiff.  The  action  was  in  form  of  trespass  vi  et  armis,  and  a  finding  in  favor  of  the 
plaintiff  was  sustained.  In  a  New  York  decision,  case  was  held  to  be  the  proper 
form  of  action  for  an  injury  caused  by  carelessly  driving  a  horse  and  gig  against  the 
plaintiff  in  the  street.  This  case  seems  hardly  to  bear  out  the  distinction  above 
expressed  by  the  Alabama  court.  However,  after  setting  out  that  distinction,  the 
court  continues  as  follows:  "Another  principle  is  also  recognized:  that  if  the  injury 
is  attributable  to  negligence,  though  it  were  immediate,  the  party  injured  has  his 
election  either  to  treat  the  negligence  of  the  defendant  as  the  cause  of  action,  and 
declare  in  case,  or  to  consider  the  act  itself  as  the  injury,  and  to  declare  in  trespass, 
as  in  Blin  v.  Campbell.^  There  this  court  held  ease  the  proper  action  for  carelessly 
firing  a  pistol  and  wounding  plaintiff's  leg.  And  had  trespass  been  brought  in  that 
case,  the  court  say  they  would  also  have  considered  it  appropriate.  In  some  cases 
either  action  may  be  maintained,  as  where  there  is  both  an  immediate  and  also  a  con- 
sequential injury."  * 

1  Gilligan  ».  New  York,  etc.,  E.  Co.,  IE.  =14  Johns.  432.    Bnt  see  Taylor  v.  Kain- 

D.  Smith,  461.  bow,  2  Hen.  &  M.  423.    See  also  Dalton  v. 

2  Ehodes  v.  Eoberts,  1  Stew.  146,  per  White,  Favour,  3  N.  H.  465 ;  Brennan  v.  Carpenter,  1 
J.  See  also  Selma,  etc.,  E.  Co.  e.  Webb, 49  E.I. 474;  Claflin  ». Wilcox,  18  Vt.  605 ;  How- 
Ala.  240;  Gates  v.  Miles,  3  Conn.  64;  lUinois,  ard  v.  Tyler,  46  Vt.  683;  Leame  v.  Bray,  3 
etc.,  E.  Co.  V.  Eeedy,  17111.580;  Illinois,  etc.,  East,  593;  Scott  r.  Shepherd,  1  Smith's  Ld. 

E.  Oo.  ».  Downey,  18111.  259;  St.  Louis,  etc.,       Cas.  210,  where  the  subject  is  thoroughly 
E.  Co.  V.  Dalby,  19  111.  353 ;  Phila.,  etc.,  E.  Co.       discussed. 

0.  Wilt,  4  Whart.  143.  *  McAllister  ti.  Hammond,  6  Cow.  345. 
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But  this  doctrine  of  the  right  of  election  of  i-emedies  is  distinctly  denied  by  the 
Connecticut  court  in  an  early  case,'  where  it  was  held  that  an  action  for  a  collision  at 
sea,  resulting  from  the  defendant's  negligence  and  mismanagement,  must  be  brought 
in  the  form  of  trespass,  and  not  otherwise.'  In  Kentucky,  though  forms  of  action 
iiave  been  abolished,  the  distinction  between  case  and  trespass  has,  in  effect,  been  pre- 
served. A  petition  asking  for  redress  of  a  "forcible  injury  should  state  such  facts  as 
■would  be  equivalent  to  an  action  of  trespass  at  common  law.  If  the  trespass  be 
waived,  and  the  petition  go  for  negligence  or  want  of  skill,  it  should  state  facts 
which  are  equivalent  to  an  action  in  case  according  to  common-law  principles."  '  An 
infant  bailee  is  liable  for  positive  tortious  acts,  wilfully  committed,  whereby  the  thing 
•bailed  is  injured.  But  for  a  mere  breach  of  contract,  —  as,  a  failure  to  drive  a  horse 
skilfully, —  the  infant  cannot  be  made  liable  by  changing  the  form  of  action  to  tort.  An 
action  on  the  case  will  lie  against  him  if  he  wilfully  injures  or  destroys  the  thing 
■bailed;  but  in  such  case  the  character  of  the  act  should  be  stated  in  the  declaration, 
that  it  may  be  seen  to  be  such  »  tort  as  amounts  to  a  disaflBrmance  of  the  contract.* 
Where  it  is  sought  to  recover  damages  of  a  municipal  or  other  corporation  for  a 
■fcreach  of  duty  imposed  by  law,  it  follows  from  the  principles  above  stated  that  the 
proper  form  of  action  is  case.  In  the  nature  of  things,  a  corporation  can  act  only 
mediately  through  its  servants.^  And  yet  it  has  been  held  that  an  action  of  trespass 
for  assault  and  battery  will  lie  against  a  railroad  company  whose  servants  wrongfully 
•use  violence  in  putting  a  passenger  off  the  train  for  refusing  to  pay  his  fare.'  But  a 
discussion  of  this  question  is  apart  from  the  present  purpose. 

•J  35.  Continued  —  Defence  of  "Not  Guilty." — Intimately  connected  with  the 
fiubject  of  the  forms  of  action  at  common  law,  suitable  for  such  causes,  is  the  question 
of  the  effect  of  a  plea  of  "not  guilty,"  and  the  defences  which  could  be  shown  in  evi- 
dence under  it.  In  actions  on  the  case,  the  plea  of  "not  guilty"  operated  as  a  denial 
only  of  the  breach  of  duty,  or  wrongful  act,  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in  the  inducement.  In  an  action  for  personal  inju- 
iries,  the  declaration  alleged  that  the  defendant  was  employed  by  certain  persons,  com- 
■missioners  of  sewers,  to  make  a  sewer  in  a  -highway,  and  that  the  defendant  kept  and 
continued  upon  the  highway  two  iron  gratings,  in  the  custody  and  care  of  the  defend- 
ant, for  the  purpose  of  forming  said  sewer,  without  placing  any  light  or  signal  at  or  near 
such  iron  gratings,  or  adopting  any  other  means  to  show  that  they  were  then  upon  said 
%ighway.  The  defendant  pleaded  not  guilty.  The  court  held  that  the  breach  of 
duty  complained  of  was  the  omission  to  put  lights  near  the  gratings,  or  otherwise 
guard  them,  and  that  that  alone  was  put  in  issue  by  the  plea;  and  that  evidence  that 
the  gratings  were  not  in  the  custody  and  care  of  defendant  was  inadmissible.'  A 
defence  grounded  upon  contributory  negligence  of  the  plaintiff,  or  the  fact  that  the 
injury  resulted  from  inevitable  accident,  it  was  held,  must  be  pleaded  specially.^  Evi- 
■  dence  showing  matter  of  excuse  is  not  admissible  under  the  plea  of  "  not  guilty."  ' 

'  Gates  V.  Miles,  3  Conn.  71.    See  also  Lo-  '  Clayburgh  v.  Chicago,  25  111.  535 ;  Illinois, 

tan  V.  Cross,  2  Camp.  464;  Scott  v.  Bay,  3  etc.,  B.  Co.  v.  Eeedy,  17  111.   580;  Illinois, 

-Md.  431 ;  Jordan  v.  Wyatt,  4  Gratt.  151.  etc.,  R.  Co.  v.  Downey,  18  111.  259. 

"  SeealsoWaldronj).  Hopper,  IN.  11.339;  6  St.  Louis,  etc.,  R.  Co.  B.Dalby,  19111.353; 

IiCame  v.  Bray,  3  East,  693 ;  Day  v.  Edwards,  ante,  p  888,  §  5,  note  4. 

5  Term  Rep.  648.    But  see  Spencer  v.  Camp-  '  Grew  v.  Hill,  2  Dow.  &  L.  664 ; «.  c,  3  Exch. 

beU,  9  VTatts  &  S.  33.  801;  18  L.  J.  (Exch.)  317. 

s  Kountz  V.  Brown,  16  B.  Mon.  684,  per  '  Knapp  v.  Salsbury,  2  Camp.  500.    Contra, 

Crenshaw,  J.  Gough  v.  Bryan,  2  Mee.  &  W.  770. 

<  Eaton  V.  HUl,  60  N.  H.  235.  »  Hall  v.  Fearnley,  3  Q.  B.  919 ;  s.c.,  3  Gale  & 
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The  cases,  however,  are  not  entirely  harmonious  upon  this  subject;  for  in.  som«, 
instances  other  defences  than  the  mere  disproving  of  the  breach  of  duty  alleged  hav«, 
been  held  admissible  under  the  plea  of  "  not  guilty."  Where  the  action  was  for  an. 
'  injury  resulting  from  the  negligence  of  defendants'  servant  in  driving  a  horse  and  cart». 
and  the  declaration  alleged  "that  the  defendants,  by  their  servant,  negligently  drove  "■ 
the  cart  against  the  plaintiff,  and  injured  her,  it  was  held  that  evidence  might  be  intra- 
duced,  under  the  plea  of  "  not  guilty,"  to  show  that  the  servant  was  acting  on  hia 
own  responsibility  and  without  the  scope  of  his  duty  at  the  time.'  In  another  very 
similar  case  it  was  held  that  under  this  plea  the  plsiintiif  could  show  that  he  was; 
not  the  person  driving  the  cart,  and  that  the  cart  did  not  belong  to  him.^  This  rule^ 
however,  was  denied  in  the  case  of  Hart  v.  Crowley,'^  the  court  holding  that  the  aller. 
gations  that  the  cart  and  horse  were  the  property  of  the  defendant  were  merely  matter 
of  inducement,  and  not  traversed  by  the  plea  of  "not  guilty."  On  the  contrary,  suclk 
plea  was  held  to  operate  as  an  admission  of  such  ownership,  and  that  they  were  being; 
driven  along  the  road  by  defendants'  servant.* 

2  36.  Matters  of  Defence  generally  —  Contributory  Negligence.  —  As  to 

matters  of  defence  there  is  but  little  to  be  said,  except  that  the  general  principle* 
above  set  out  as  governing  the  pleading  of  a  cause  of  action  are,  in  most  instances-, 
equally  applicable  to  the  pleading  of  a  defence.  It  is  well,  however,  for  the  pleader 
to  remember  that  the  pleadings  will  be  considered  with  reference  to  their  relation* 
to  each  other,  and  that  if  the  answer  avers  or  confesses  a  material  fact  omitted  fron* 
the  complaint,  or  defectively  averred,  the  defect  in  the  complaint  is  thereby  cured.*" 
One  of  the  most  frequent  defences  in  this  class  of  cases  is  grounded  on  the  contrib-- 
utory  negligence  of  the  plaintiff.  The  better  opinion  is,  that  concurring  negligence 
on  the  part  of  the  plaintiff,  contributing  to  the  injury,  is  a  matter  of  defence,  to  be 
alleged  and  proven  by  the  defendant*  The  plaintiff  ought  not  to  be  required  t» 
disprove  affirmatively  his  own  negligence,  in  the  first  instance.  It  is  only  where  on 
the  trial  there  is  evidence  of  negligence  on  the  part  of  plaintiff,  whether  it  comes  fror» 
his  witnesses  or  from  the  defendant's,  that  he  should  be  required  to  show  himself  free 
from  fault  in  order  to  recover.'  Therefore  it  ought  not  to  be  necessary  that  th» 
petition  should  contain  an  allegation  that  the  plaintiff  was  without  fault.^  There  is, 
however,  a  conflict  of  authority  on  this  question,  as  fully  set  out  in  the  preceding 
chapter.'    It  has  been  held  in  some  of  the  States  that  the  complaint  must  allege  that. 

Dav.  10;  7  Jur.  61;  12  L.  J.  (Q.  B.)  22.    Con-  •  Hackford  v.  New  Tort,  etc.,  R.  Co.,  ft 

tributory  negligence  on  the  part  of  the  plain-  Lans.  386;  «.  c,  43  How.  Pr.  247;  Louisville, 

tiff,  it  is  held,  is  an  admissible  defence  in  an  etc.,  E.  Co.  v.  Murphy,  9  Bush,  522;  Corey  ». 

action  on  the  case,  under  the  plea  of  not  Bath,  35  N.   H.  530;   Knapp  v.  Salsbury,  4 

guilty.    Holden  v.  Liverpool  Gaa  Co.,  3  C.  B.  Camp.  500 ;  Albee  v.  Floyd  County,  46  Iowa, 

1;  Howden  v.  Standish,  18  L.  J.  (C.  P.)  33;  177;  Hill  v.  New  Haven,  37  Vt.  501;  Gol*- 

g  c  ,  12  Jur.  10.52 ;  6  Dow.  &  L.  312 ;  Meek  v.  thorpe  v.  Hardman ,  2  Dow.  &  L.  442 ;  s.  c,  1» 

Wh'itechapel  Board  of  Works,  2  Fost.  &  Fin.  Mee.  &  W.  377 ;  14  L.  J.  (Exch.)  61 ;  Slattery 

144  ■  ante,  p.  1179,  §  26.  ■"•  Dublin,  etc.,  R.  Co.,  3  App.  Cas.  1155.    Anai 

i'  Mitchell  V.  Crassweller,  13  C.  B.  236 ;  s.  c,  see  May  v.  Princeton,  11  Mete.  442. 
17  Jar.  716;  22  L.  J.  (C.  P.)  100.    See  also  '  Hackford  v.  New  York,  etc.,  R.  Co.,  43 

Gough  ».  Bryan,  2  Mee.  &  W.  770.  How.  Pr.  222. 

2  Tavemero.  Little, 5  Bing.N.C.  678;  ».t.,  «  Hackford  j/.  New  York,  etc.,  R.  Co.,  6 
7  Scott  796;  3  Jur.  702.  Lans.  386;  s.  c,  43  How.  Pr.  247;  Haskell  t>. 

3  12  Ad  &  E.  378.  Penn  Yan,  5  Lans.  48;  Smoot  v.  Wetumpka> 

4  Emery  v.  Clark,  2  Moo.  &  R.  260.  24  Ma..  112. 

6  Shartle  v.  Minneapolis,  17  Minn.  303.  "  Ante,  p.  1175. 
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the  injury  occurred  without  the  immediate  fault  of  the  plaintiff.'  But  such  an  aver- 
ment will  be  of  no  avail  to  the  plaintiff  if  it  appears  from  the  statement  of  facts  in  the 
complaint  that  the  injury  resulted  from  his  own  negligence.  In  such  case,  he  should  be 
nonsuited  notwithstanding  the  averment  that  he  is  without  fault.*  In  Indiana,  in  an 
earlier  case  than  most  of  those  above  cited,  an  action  of  trespass  on  the  case  for  a 
nuisance,  where  the  declaration  stated  that  the  defendant  was  the  possessor  and  occu- 
pier of  a  messuage,  etc.,  adjoining  the  public  street,  in  which  there  was  a  hole  or 
pit  leading  to  the  defendant's  cellar,  which  the  defendant  wrongfully  left  open  and 
uncovered,  into  which  the  plaintiff  fell  while  passing  in  the  night,  etc.,  the  court 
held  that  the  declaration  was  not  objectionable  for  not  stating  that  the  nuisance  was 
unknown  to  the  plaintiBF  when  the  injury  happened.'  Nor  is  such  averment  necessary 
if  the  injury  is  alleged  to  have  been  wilfully  done.*  Again,  it  is  held  in  that  State 
that  if  it  clearly  appears  from  the  facts  aa  averred  that  the  plaintiff  is  without  fault, 
it  is  not  necessary  that  he  should  so  aver  in  terms,'  —  a  doctrine  which  reduces  the 
rule  to  a  parallel  with  that  held  by  other  courts. 

g  37.  Continued  —  Demurrer.  —  The  most  usual  way  to  take  advantage  of  a 
defective  plea  is  by  way  of  demurrer,  the  effect  of  which  is  to  admit  the  facts  as 
stated,  and  to  raise  an  issue  of  law  as  to  the  plaintiff's  right  to  recover  upon  them.^ 
It  follows  that  a  defect,  to  render  an  allegation  demurrable,  must  be  apparent  upon  its 
face.  A  defence  arising  from  extraneous  facts  must  be  stated  by  way  of  answer  or 
replication,  and  affords  no  ground  of  demurrer.  Thus,  a  complaint  against  a  railroad 
company,  in  an  action  for  the  death  of  an  employee,  which  charges  that  the  com- 
pany itself,  by  its  negligence  and  unskilfulness  in  the  management,  etc.,  of  its 
engines  and  cars,  caused  the  death  of  the  deceased,  does  not  raise  a  question  of  the 
liability  of  the  company  for  an  injury  to  a  servant  by  the  negligence  of  a  co-servant, 
and  is  not  demurrable.'  If,  on  the  contrary,  the  complaint  shows  that  the  plaintiff,  a 
brakeman,  was  injured  by  the  negligence  of  the  conductor  on  the  same  train,  it  is  de- 
murrable, unless  it  also  shows  that  the  company  was  negligent  in  the  employment  of 
an  unskilful  and  incompetent  conductor.^  The  reason  for  the  difference  is  plain.  In 
the  first  instance,  the  accident  may  have  proceeded  from  some  other  cause  than  the 

1  Wright  V.  Indianapolis,  etc.,  E.  Co.,  18  261;  Lafayette,  etc.,  R.Oo.  «.  Adams,  26  Ind. 

Ind.  168;  Jeffersonville,  etc.,  E.  Co.  v.  Under-  76;  ante,  p.  1160. 

hill,  40  Ind.  229;  Indianapolis,  etc.,  E.  Co.  v.  *  Jackson  v.  Indianapolis,  etc.,  E.  Co.,  47 
Eobinson,  36  Ind.  380;  Toledo,  etc.,  E.  Co.  v.  Ind.  464;  Evansville,  etc.,  E.  Co.  o.  Dexter, 
BeTin,26  Ind.  443;  JettersonvlUe,  etc.,  E.  Co.  24  Ind.  411;  Michigan,  etc.,  E.  Co.  v.  Lantis, 
V.  Hendricks,  26  Ind.  228;  Hildebrand  v.  29  Ind.  628;  Jeffersonville,  etc.,  E.  Co.  v. 
Toledo,  etc.,  E.  Co.,  47  Ind.  399;  Jefferson-  Hendricks,  41  Ind.  48;  Higgins  v.  Jefferson- 
ville, etc.,  E.  Co.  u.  Lyon,  85  Ind.  477;  Lowrey  ville,  etc.,  E.  Co.,  62  Ind.  110;  Louisville, 
V.  Delphi,  55  Ind.  260;  Eeist  v.  Goshen,  42  etc.,  E.  Co.  v.  Boland,  53  Ind.  398. 
Ind.  339;  Mount  Vernon  v.  Dusouchett,  2  « In  Indiana,  an  objection  to  a  declaration 
Ind.  686.  It  is  sufficient  if  the  plaintiff  that  it  does  not  state  the  cause  of  action 
pleads,  in  general  terms,  the  absence  of  with  fulness,  clearness,  and  explioitness 
contributory  negligence.  Messengers.  Pate,  cannot  be  taken  by  demurrer,  but  must  be 
42  Iowa,  443.  made  by  a  motion  to  make  it  more  specific. 

"  Jeffersonville,  etc.,  E.  Co.  v.  Goldsmith,  BrookvUle,  etc.  Turnpike  Co.  v.  Pumphrey, 

47  Ind.  43;  Fort  Wayne  v.  De  Witt,  47  Ind.  59  Ind.  78. 

391;  Eeist  ».  Goshen,  42  Ind.  333;   Ream  v.  '  Hildebrand®.  Toledo,  etc., E.  Co., 47Ind. 

Pittsburgh,  etc.,  E.  Co.,  49  Ind.  93;  an<e,  p.  399.    See  also    Kittredge  v.  Milwaukee,  26 

"™.  -VV-is.  46. 

3  Morford  v.  Woodworth,  7  Ind.  S3.  s  Dow  ».  Kansas,  etc.  E.  Co.,  8  Kan.  642. 

■■  Indianapolis,  etc.,  E.  Co.  v.  Petty,  30 Ind. 
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■negligence  of  a  co-servant.  In  the  other,  the  complaint  shows  that  the  injury  resulted 
from  the  negligence  of  a  co-employee,  and  the  complainant  can  only  recover  by  show- 
ing that  the  defendant  was  at  fault  in  employing  an  incompetent  servant.' 

?  38.  Defective  Pleading  —  Amendments. — In  the  matter  of  amendments  of 
pleadings  the  code  is  most  liberal,  but  it  is  a  subject  apart  from  the  purpose  of  this  note, 
■and  a  few  words  will  here  suffice.  The  matter  of  amending  pleadings  on  the  trial  is  to  a 
great  extent  within  the  discretion  of  the  court;  and  the  court  above  will  not  reverse  a 
judgment  on  that  account,  unless  it  appears  that  this  discretion  has  been  abused.  Jn 
an  action  against  a  turnpike  company  for  an  injury  sustained  in  consequence  of  a 
defect  in  a  bridge, -the  court  below  allowed  the  plaintiff  to  amend,  on  the  trial,  by  the 
insertion  of  an  averment  that  he  was  ignorant  that  the  bridge  was  out  of  repair.  The 
court  above  held  that  no  abuse  of  discretion  appeared  upon  the  record.^ 

2  39.  Continued  —  Intendment  after  Verdict.  —  The  expression  "intend- 
ment after  verdict"  presents  a  rule  by  which,  if  matter  which. is  material  is  not 
•expressly  averred  in  the  declaration,  but  is  necessarily  implied  from  what  is 
expressly  stated  therein,  the  defect  is  cured  by  a  verdict  in  favor  of  the  party  so 
pleading,  on  the  presumption  that  he  has  proved  upon  the  trial  the  facts  insuffi- 
ciently averred.'  Thus,  in  an  action  against  a  city  for  injuries  caused  by  falling 
into  an  unguarded  excavation  in  a  sidewalk,  the  declaration  failed  to  state  that  it 
was  a  public  street  and  sidewalk,  and  a  thoroughfare,  and  that  it  was  the  duty  of  the 
-defendant  to  keep  the  same  in  a  safe  and  passable  condition.  The  court  held  that 
such  facts  were  necessarily  implied  In  the  allegations  that  plaintiff  fell  into  an  open- 
ing or  excavation  in  the  sidewalk,  and  that  the  excavation  was  negligently  and  care- 
lessly suffered  to  be  left  open  and  unguarded  by  the  defendant  city,  and  therefore 
the  defect  was  cured  by  a  verdict  in  the  plaintiff's  favor.*  The  duty  of  a  muni- 
cipality to  keep  its  streets  in  repair  will  be  presumed  by  virtue  of  this  doctrine, 
-without  any  express  allegation  to  this  effect.* 

V.  Mbasurb  of  Damages. 
1.  Elements  of  Damages, 

J  42.  Object  of  Damages.  — In  actions  of  tort,  the  primary  object  of  damages  is 
compensation  to  the  plaintiff  for  the  injury  inflicted  upon  him  by  the  wrongful  act  of 
the  defendant.  The  amount  which  he  is  entitled  to  recover  is  measured  by  the  pecu- 
niary injury  which  he  has  suffered.  Where,  however,  the  wrong  is  accompanied  by 
such  circumstances  as  indicate,  on  the  part  of  the  defendant,  malice,  a  wicked  disre- 
gard of  the  rights  or  safety  of  others,  or  a  disposition  to  oppress  the  plaintiff,  the 
courts  have  been  accustomed  to  permit  juries  to  find  verdicts  in  excess  of  the  damage 
actually  suffered,  with  a  view  to  punish  the  offender  and  to  deter  others  from  a 
commission  of  similar  offences.  Such  damages  are  denominated  "exemplary," 
"vindictive,"  "punitory"  damages,  or  "smart-money,"  indifferently;  and,  like  other 


1  Ante,  §§  969-972.  11  Vt.  536;  Read  «.  Chelmsford,  16  Pick.  128; 

2  Wayne  County  Turnpike  Co.  v.  Berry,  5  Cotes  v.  Davenport,  9  Iowa,  227 ;  Hill  v.  New 
Ind.  286.  See  also  Davis  v.  HIU.  41  N.  H.  Haven,  37  Vt.  501;  Matthews  v.  Baraboo,  39 
329.  Wis.  674. 

3  Bowie  V.  Kansas  City,  51  Mo.  454 ;  Holden  <  Bowie  v.  Kansas  City,  supra. 

V.  Rutland,  30  Vt.  302 ;  Noyes  v.  Turnpike  Co.,  ^  Mechanicsburg  v.  Meredith,  54  111.  84. 
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damages,  depend,  in  amount,  upon  the  circumstances  of  the  injury.  The  punishment- 
must  be  commensurate  with  the  fault  in  the  one  instance,  and  in  the  other  the  com- 
pensation must  be  proportionate  to  the  wrong  suffered.  It  is  evident  that  this  system 
is  an  anomaly  in  the  law.  It  is  a  confusion  between  the  criminal  functions  of  juris- 
prudence, which  punish  wrongs  for  the  good  of  society,  and  the  civil,  which  determine- 
controversies  between  individuals.  It  is,  however,  so  thoroughly  established  as  a  part 
of  our  juridical  system  as  to  be  beyond  question.  An  act  in  Kentucky  permitting- 
recovery  of  exemplary  damages  for  "death  by  wrongful  act"  was  held  not  to  be 
ui<?onstitutional  as  to  those  cases  of  killing  where  an  indictment  would  lie,  as  in 
conflict  with  the  spirit  of  the  Constitution,  forbidding  an  offender  to  be  punished 
twice  for  the  same  offence.'  In  Connecticut,  however,  this  doctrine  is  denied.  It- 
is  there  held  that  such  damages  cannot  "be  recovered  in  an  action  for  an  injury 
which  is  also  punishable  by  indictment,  — as  libel,  and  assault  and  battery."' 

g  43.  Functions  of  the  Court  and  Jury.  — To  determine  the  amount  of  dam- 
ages, either  compensatory  or  exemplary,  in  any  given  case,  is  the  province  of  the 
jury,  in  the  performance  of  which  they  are  vested  with  a  very  considerable  discretion ; 
but  in  the  exercise  of  this  discretion  they  must  be  controlled  by  the  direction  of  the 
court,  whose  duty  it  is  to  point  out  to  them  the  proper  elements  of  damage  in  the 
particular  case,' —  for  it  is  not  every  injury  for  which  damages  will  be  given.  There 
are  many  wrongs  which  cannot  be  compensated  with  money,  many  which  are  inca- 
pable of  measurement  by  a  pecuniary  standard. 

J  44.  Elements  of  Damages  for  Personal  Injuries.  —  The  elements  of  dam- 
,age,  of  course,  vary  with  the  particulars  of  each  case,  and  for  that  reason  no  general 
rule,  applicable  to  all  cases  alike,  can  be  stated.  It  will  therefore  be  necessary  to- 
take  up  the  different  kinds  of  injuries,  and  examine  in  detail  the  elements  of  damage 
which  are  to  be  found  in  each.  In  cases  of  personal  injuries  through  negligence, 
where  the  injured  person  is  the  plaintiff,  the  elements  of  damage  seem  to  be :  1.  Loss 
of  time;  2.  Impaired  capacity  to  earn  money;  3.  Cost  of  cure;  4.  Physical  pain  and 
suffering ;  5.  Mental  suffering  and  anguish ;  6.  Peril  and  fright  to  which  the  plain- 
tiff was  subjected.*    These  will  be  discussed  in  their  order. 

(1.)  Loss  of  Time. — If  the  plaintiff  is,  in  consequence  of  the  injury,  disabled 
from  attending  to  his  ordinary  business  and  occupation,  he  is  entitled  to  be  com- 
pensated in  damages  for  the  lime  so  lost.*  The  amount  of  the  damages  must,  of 
course,  depend  upon  the  calling  in  which  the  plaintiff  was  engaged,  the  amount  or 
money  which  he  was  able  to  earn,  the  steadiness,  regularity,  etc.,  of  his  employ- 
ment. Evidence  of  these  facts  is  pertinent  and  admissible ;  ^  and  testimony  to  the 
effect  that  the  plaintiff'?  time  was  not  spent  in  a  useful  occupation,  but  squandered 

>  Chiles  V.  Drake,  3  Mete.  (Ky.)  146.  v.  Chicago,  etc.,  E.  Co.,  45  Iowa,  29;  Chicago 

2  Austin  V.  Wilson,  4  Conn.  273.  v.  Jones,  66  111.  349;  Cliicago,  etc.,  R.  Co.  ».- 

8  Pennsylvania  R.  Co.  v.  Ogler,  35  Pa.  St.  Wilson,  63  111.  168 ;  Peoria  Bridge  Assn.  v. 

60 ;  Parlier  v.  Jenkins,  3  Bush,  587.  Loomis,  20  111.  236 ;  Grant   v.  Brooklyn,  41 

4  Cliicago  «.  Hoy,  75  111.  530.  Barb.  381;    Eipon  v.   Bittel,    30   Wis.    614; 

'  Eockwell  v.  Third   Avenue    R.  Co.,  64  Sheehan  u.  Edgar,  58  N.  Y.  6S1 ;  Beardsley  ». 

Barb.  438;  s.  c,  53  N.  Y.  625;  Masterton  v.  Swann,  4  McLean,  333. 

Mount   Vernon,  58   N.  Y.  391;    Goodno    o.  «  Nebraska  City  j).  Campbell,  2  Black,  590 ; 

Oshkosh,  28  Wis.  300;  Lombard  v.  Chicago,  4  Rockwell  v.  Third  Avenue  E.  Co.,  64  Barb. 

Biss.  460 ;  Indianapolis  v.  Gaston,  58  Ind.  225 ;  438 ;  s.  o. .  53  N.  Y.  625 ;  Masterton  v.  Mount 

Fenn.,  etc..  Canal  Co.  v.  Graham,  63  Pa.  St.  Vernon,  58  N.  Y.  391;  Kessel  v.  Butler,  53  N- 

200 ;  Chicago  »."  O'Brennan,  65  111.  160 ;  Morris  Y.  612 ;  Hanover  R.  Co.  v.  Coyle,  55  Pa.  St.  396.- 
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in  pleasure-seeking  and  dissipation,  is  admissible  in  mitigation  of  damages.'  The 
plaintiff  cannot,  however,  recover  as  part  of  his  damages  the  sum  paid  for  his  boHrd 
during  the  time  that  he  was  disabled.  That  is  an  item  of  expense  which  he  would 
have  incurred  in  any  evont.^ 

(2.)  Impaired  Capacity  for  Labor.  —  Where  the  injury  is  permanent  in  its  nature 
and  effects,  and  the  plaintiff  is  disabled  by  it  from  pursuing  his  usual  avocation,  and 
is  injured  in  his  capacity  to  earn  a  livelihood,  the  inquiry  is  of  a  very  similar  nature. 
The  jury,  looking  to  all  the  circumstances  of  the  case,  —  his  former  occup:ition,  its 
nature,  the  money  or  other  benefit  derived  therefrom,  and  the  extent  to  which  his 
capacity  to  follow  that  or  any  other  calling  for  which  he  is  fitted  is  impaired  by  the 
wrong  of  the  defendant,  — must  assess  his  damages  at  a  sum  which  will  compensate 
him  for  the  injury  suffered.'  What  this  amount  is,  of  course,  must  rest  in  the  sound 
discretion  of  the  jury.*  It  was  held  in  England  that  the  amount  of  an  annuity  for  life 
which  would  replace  the  annual  salary  of  the  plaintiff  was  no  proper  measure  of  his 
damages,  although  he  was  incapacitated  entirely  from  labor.  For  non  constat  that 
the  plaintiff  would  have  retained  his  salary  until  death.*  It  should  be  remembered, 
however,  that  the  question  of  whether  or  not  the  capacity  of  the  plaintiff  is  perma- 
nently  impaired  is  a  question  of  fact  for  the  jury,  and  an  assumption  by  the  court,  in 
instructing  the  jury,  of  the  permanent  nature  of  the  injury,  is  error.*  In  any  case,  the 
plaintiff  can  only  recover  for  his  personal  actual  loss.  If  the  plaintiff  is  a  minor 
child,  to  whose  services  his  parents  are  entitled  until  he  attains  his  majority,  and  who 
therefore  is  not  entitled  to  the  fruits  of  his  labor  until  that  time,  that  circumstance 
must  be  considered  by  the  jury  in  assessing  his  damages.  Otherwise  the  defendant 
might  be  compelled  to  pay  damages  twice  for  the  same  injury,  as  his  parents  may  main- 
tain an  action  for  the  loss  of  his  services  from  the  time  of  the  injury  until  his  majority.' 

(3.)  Cost  of  Cure.  —  The  expenses  incurred  in  procuring  medical  and  surgical 
attendance,  nursing,  etc.,  by  one  who  has  received  a  personal  injury,  is  contemplated 
by  the  law  as  a  part  of  the  damage  consequent  upon  the  injury,  and  it  has  been 
repeatedly  hold  that  such  expenses  are  recoverable  as  damages  in  an  action  for  negli- 
gence.' And  it  has  been  held  that  such  damages  need  not  be  specially  pleaded,  but 
that,  in  cases  of  severe  bodily  injury,  the  services  of  physicians  are  so  essentially 
necessary  that  expenses  incurred  therefor  may  be  recovered  under  a  declaration  for 
general  damages.' 

1  Baltimore,  etc.,  K.  Co.  v.  Boteler,  38  Md.  108 ;  Chicago  v.  Jones,  66  111.  349 ;  Chicago  v. 
B68.  Langlass,  66  111.  361 ;  Ware  v.  St.  Paul  Water 

2  Graeber  v.  Derwln,  43  Cal.  495.  Co.,  1  Dill.  465 ;  3  Ch.  Leg.  N.  41. 

'  George  v.  Haverhill,  110  Mass.  506 ;  New  <  Morris  v.  Chicago,  etc. ,  K.  Co. ,  45  Iowa,  29, 

Jersey  Express  Co.  v.  Nichols,  33  N.  J.  L.  435 ;  '  Eapson  v.  Cubitt,  Car.  &  M.  64. 

Gale  V.  New  York,  etc.,  E.  Co.,  53  How.  Pr.  «  Colby  v.  Wiscasset,  61  Me.  304. 

389;  a.  c,  13  Hun,  1;  MoLauglilin  jj.  Corry,  '  Stewart  «.  Eipon,  38  Wis.  588. 

77  Pa.  St.  109;  Goodno  v.  Oshkosh,  28  Wis.  8  Gale  v.  New  York,  etc.,  E.  Co.,  53  How. 

300;   Hammond  v.  Mukwa,  40  Wis.  33;  Hall  Pr.  389;  s.  c,  13  Hun,  1;  Goodno  v.  Oshkosh, 

V.  Fond  du  Lac,  42  Wis.  274;  Wightman  u.  28  Wis.  300;  Chicago  v.  Jones,  66  111.  349; 

Providence,  1  Cliff.  524;  Indianapolis  ?'.  Gas-  Chicago  i).  Langlass,  66  111.  361;  Chicago  v. 

ton,  58  Ind.  225;  Collins  ».  Council  Bluffs,  32  O'Brennan,  65  111.  162;  Morris  v.  Chicago, 

Iowa,  325;  Belair  v.  Chicago,  etc.,  E.  Co.,  etc.,  E.  Co.,  45  Iowa,  29;  Chicago,  etc.,  K. 

43  Iowa,  662 ;  Morris  v.  Chicago,  etc.,  E.  Co.,  Co.  v.  Wilson,  63  111.  167 ;  Peoria  Bridge  Assn. 

45Iowa,  29;  Chicago,  etc.,  E.  Co. ».  Wilson,  63  v.    Loomia,   20  111.    236;  Ware   v.  St.   Paul 

lU.  167;  Peoria  Bridge  Assn.  ».  Loomis,  20  111.  Water  Co.,  1  Dill.  465;  3  Chi.  Leg.  N.  41; 

236;  Chicago  v.  Elzeman,  71  111.  132;  Nichols  Sheehan  o.  Edgar,  58  N.  Y.  631;  Beardsley 

V.  Brunswick,  3  Cliff.  81;  Lombard  v.  Chi-  u.  Swann,  4  McLean,  333.         , 

cago,  4  Biss.  460;  Jaquish  «.  Ithaca,  36  Wis.  '  Folsom  v.  Underhill,  36  Vt.  581. 
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(a.)  Gratuitous  Medical  Services. — It  would  seem  to  be  the  proper  rule  that,  to 
enable  the  plaintiff  to  recover,  the  expense  should  have  been  actually  incurred. 
If  the  services  were  rendered  gratuitously,  for  charity's  salce,  the  plaintiff  cannot 
recover  their  value  of  the  defendant.  In  an  Indiana  case,  however,  there  is  found 
this  language :  "  Whenever  it  is  proper,  in  such  a  case,  to  prove  the  services  of  a  phy- 
sician or  surgeon,  the  fair  value  of  such  services  is  the  rule,  even  though  they  might 
have  been  rendered  gratuitously." '  Such  a  rule  would  enable  the  plaintiff  to  recover 
for  expenses  never  incurred,  and  on  principle  is  certainly  questionable,  and,  it  is 
believed,  is  wholly  unsupported  by  authority. 

(6.)  Aggravation  of  Injury  by  Malpractice. — The  plaintiff  must  exercise  reason- 
able and  ordinary  care  in  the  employment  of  a  physician  and  in  the  use  of  other 
means  for  effecting  a  cure ;  and  if  this  is  done,  his  damages  should  not  be  diminished, 
notwithstanding  the  jury  may  find  that  by  a  more  skilful  treatment  his  sufferings 
might  have  been  alleviated  and  his  condition  improved.' 

(4.)  Physical  Pain  and  Suffering.  — The  physical  pain  and  suffering  to  which  the 
plaintiff  is  subjected,  as  a  consequence  of  the  personal  injury,  is  an  element  of  dam- 
age for  which  he  is  entitled  to  be  compensated.'  In  all  the  cases  here  cited  it  will 
appear,  upon  examination,  that  the  physical  pain  and  suffering  for  which  the  jiiry 
were  permitted  to  give  compensation  are  considered  in  connection  with  some  pecun- 
iary loss.  The  cases  in  which  the  sole  result  of  the  injury  is  pain  and  anguish  are 
very  rare,  in  the  nature  of  things ;  but  there  seems  to  be  no  reason,  on  principle,  why 
the  plaintiff  should  not  be  compensated  in  damages  for  such  injury  alone.  In  one 
or  two  cases  such  has  been  held  to  be  the  law.* 

(5.)  Mental  Anguish.  —  The  mental  suffering,  too,  as  well  as  the  physical  pain, 
endured  by  the  plaintiff  in  consequence  of  such  an  injury,  is  properly  the  subject 
of  damages,  for  which  he  should  be  compensated  by  the  verdict.*  Such  suffering 
is  considered  to  be  so  much  the  plain  and  natural  consequence  of  the  injury  that 
damages  may  be  recovered  therefor  withoui  any  special  allegation  of  it  in  the  com- 
plaint." This  doctrine,  that  the  plaintiff  may  recover  for  the  mental  suffering  incident 
to  and  consequent  upon  the  injury,  obtains  in  Illinois,'  although  there  is  some  conflict  of 
authority  in  that  State.^ 

(6.)  Peril  and  Fright. — Very  nearly  connected  with  this  ground  of  damages,  but 
even  more  unsubstantial,  is  the  fear  and  mental  agony  produced  by  the  peril  to  which 
the  plaintiff  is  exposed  at  the  time  of  the  injury  complained  of.    It  has  been  held 

1  Indianapclis  v.  Gaston,  58  Ind.  227.  vania  E.  Co.  v.  Allen,  53  Pa.  St.  276;  Pitts- 

2  Collins  V.  Council  Bluffs,  32  Iowa,  329.  burgh,  etc.,  E.  Co.  v.  Donahue,  70  Pa.  St.  119; 
See  ante,  pp.  1091, 1159,  where  this  subject  has       Beardsley  v.  Swann,  4  McLean,  333. 

been  discussed.  4  Cooper  v.  Mullins,  30  Ga.  152;  Hagan's 

3  Chicago  ti.  Elzeman,  71  111.  131;  Chicago  Petition,  7  Ceut.L.  J.  311;  s.  c,  6  Reporter, 
V.  Jones,  66  111.  349;  Peoria  Bridge  Assn.  •;;.       707. 

Loomis,  20  111.  236;  Eowell  v.  Williams,  29  s  Stewart».Eipon,38Wis.587;  Penn.,eto., 

Iowa,  217;   Indianapolis  v.  Gaston,  58  Ind.  Canal  Co.  ii.  Graham,  63  Pa.  St.  290;  Canning 

225;  Collins  1-.  Council  Bluffs,  32  Iowa,  329;  v.  Williamstown,  1    Cush.    451;    Cooper   v. 

Morris  v.  Chicago,  etc.,  E.  Co.,  45  Iowa,  29;  Mullins,  30  Ga.  152;  Ware  v.  St.  Paul  Water 

Mason  v.  Ellsworth,  32  Me.  271 ;  Eockwell  d.  Co.,  1  Dill.  465 ;  3  Ch.  Leg.  N.  41. 

Third  Avenue  E.  Co.,  64  Barb.  438;  Gale  v.  «  Wright  v.  Compton,  53  Ind.  337. 

New  York,  etc.,  E.  Co.,  53  How.  Pr.  389 ;  a.  c,  '  Peoria  Bridge  Assn.  v.  Loomis,  20  lU. 

13  Hun,  1;  McLaughlin  v.  Cony,  77  Pa.  St.  236;  Indianapolis,  etc.,  E.  Co.  v.  Stables,  62 

109;  Goodno  v.  Oshkosh,  28  Wis.  300;  Ham-  111.  313. 

mond  V.  Mukwa,  40  Wis.  36 ;  Penn.,  etc.,  Ca-  «  Illinois,  etc.,  E.  Co.  v.  Dutton,  63  111  397; 

nal  Co.  V.  Graham,  63  Pa.  St.  290;  Pennsyl-  Joch  v.  Dankwardt,  85  111.  331. 
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that  for  this  also  the  plaintiflf  may  recover.^  In  a  Massachusetts  case  it  was  held  that 
there  could  be  no  recovery  for  an  exposure  to  peril  merely."  But  the  action  in  that 
case  was  based  upon  a  statute  which  provided  for  damages  where  any  person  "shall 
receive  any  injury  in  his  person,"  etc.,'  and  the  determination  of  the  questions  in- 
volved depended  upon  a  construction  of  the  terms  of  that  statute.  The  plaintiff  may 
recover,  too,  for  money  or  other  valuables  actually  lost  from  his  person  in  conse- 
quence of  the  injury.* 

J  45.  Personal  Injury  where  Plaintiff  la  other  than  the  Person  injured.  — 
(1.)  In  General.  —  Such  being  the  rules  for  the  measure  of  damages  in  cases  where 
the  injured  person  is  the  plaintiff,  it  is  proper  now  to  examine  the  principles  which 
control  the  assessment  of  damages  in  those  cases  where  the  action  is  brought  for  the 
injury  of  some  other  person  than  the  plaintiff,  whereby  the  plaintiff  is  damaged.'' 

Of  course  the  plaintiff  can  recover  nothing  beyond  or  other  than  the  pecuniary 
loss  entailed,  or  expenses  incurred,  as  a  consequence  of  the  injury.  Where  the  hus- 
band sues  for  injuries  to  the  person  of  the  wife,  he  can  recover  only  for  the  loss  of  her 
services  and  the  expenses  necessarily  incurred  in  her  cure.*  It  was  held  at  common 
law  that  in  an  action  by  the  husband  and  wife  conjointly,  for  injury  to  the  wife,  there 
could  be  no  recovery  for  loss  of  services  to  the  husband  and  for  expenses  of  cure.'  Such 
is  still  the  rule  in  some  of  the  States,  under  the  statute.^  A  more  liberal  interpreta- 
tion is  given  to  the  Maine  statute,  although  perhaps  the  terms  do  not  justify  it.'  In 
that  State  it  is  held  that  the  plaintiffs  may  recover  such  damages  in  an  action  by  the 
husband  and  wife.'"  Such  also  is  the  rule  in  Wisconsin,''  under  a  late  statute."  A 
plaintiff  who  is  a  minor  cannot  recover  such  damages,  if  such  expenses  were  paid  by 
his  parents,  unless  it  appear  that  they  were  paid  out  of  funds  belonging  to  the  infanf 
The  plain  reason  of  this  rule  is,  that  the  parents  may  themselves  maintain  an  action 
against  the  defendant,  and  recover  as  damages  the  expenses  so  incurred.'*  Nor  can  a 
married  woman  recover  such  damages,  unless  it  appear  that  she  has  charged  her 
separate  estate  with  the  payment  of  these  expenses,  because  her  husband  is  liable  for 
them,  and  can  maintain  his  action  on  account  thereof.'*  Such,  too,  is  the  rule  with 
reference  to  the  loss  of  time  of  a  married  woman,  and  for  similar  reasons.'^ 

(2.)  Where  the  Action  is  hy  Wife  for  Injury,  pending  Suit  for  Divorce.  —  But  where 
the  action  was  brdught  by  a  married  woman  after  her  divorce  from  her  husband,  for 
an  injury  which  was  received  before  the  divorce,  while  she  was  living  separate  and 
apart  from  her  husband,  having  been  deserted  by  him,  and  was  supporting  herself  in 
the  meanwhile  by  her  own  industry,  it  was  held  that  she  was  entitled  to  recover  for 
the  loss  of  her  time  and  for  money  expended  for  medical  aid  during  the  period  of  her 
coverture  intervening  between  the  time  of  the  injury  and  the  granting  of  the  divorce." 

1  Seger  v.  Barkhamsted,  22   Conn.   298;  '  Sanford  u.  Augusta,  32  Me.  536. 
Cooper  V.  MuUins,  30  Ga.  152;  Oliver  v.  La  '  Kavanaugh  v.  Janesville,   24  Wis.  618; 
Valle,  36  Wis.  598;  Masters  v.  Warren,  27  Whitcomb  v.  Bane,  87  Vt.  148;  Chidsey  v. 
Conn.  294.  Canton,  17  Conn.  480. 

2  Canning  v.  WilJiamstown,  1  Cush.  452.  »  Eev.  Stat.  Me.  1840,  chap.  25,  §  89. 
8  Eev.  Stat.  Mass.,  chap.  25,  §  22.                           lo  Sanford  v.  Augusta,  32  Me.  538. 

*  Woodman  v.  Nottingham,  49  N.  H.  387.  "  Holmes  r.rond  du  Lac,  42  Wis.  284. 

'  Cases  where  ih'e  injury  resulted  in  death  '^  Stat.  Wis.  1873,  chap.  96. 

are  considered  in  the  next  subdivision.    In-  i*  Collins  v.  Le  Fevre,  1  Fost.  &  Fin.  436. 

fra,  §  90.  '*  Infra,  snbsect.  3. 

«  Chicago  V.  Hoy,  75  111.  531;  Sanford  v.  's  Moody  r.  Osgood,  50  Barb.  628. 

Augusta,  32  Me.  536;  Neiminster  v.  Dubuque,  "  Hunt  v.  Hoyt,  20  111.  544. 

12  West.  Jur.  213.  "  Peru  v.  French,  55  111.  318. 
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(3.)  Where  the  Injury  is  to  a  Minor  Child. —  Where  the  action  is  by  a  parent  for 
the  injury  of  a  minor  child,  »  corresponding  rule  obtains.  A  father  or  a  widowed 
mother  is  entitled  to  the  services  of  a  minor  child  until  he  attains  his  majority,  and  is 
under  legal  obligations  to  furnish  such  medical  attendance,  among  other  necessaries,  as 
he  may  need  until  that  time.  If  the  child  is  injured  in  his  person  by  the  negligence  of 
the  defendant,  in  such  a  way  as  to  diminish  the  value  of  such  services,  and  to  neces- 
sitate medical  aid  and  other  attendance,  for  which  the  plaintiff  is  put  to  expense, 
recovery  can  be  had  for  such  damages  in  an  action  by  the  parent.  Of  course  the 
parent  can  recover  nothing  on  account  of  the  child's  sufferings,  whether  physical  or 
mental,  nor  for  his  own  sympathetic  sufferings,  lacerated  feelings,  or  disappointed 
hopes.i  Nor  can  he  recover  for  any  thing  more  than  necessary  medical  and  surgical 
aid.  Where  a  child  was  wounded  by  a  vicious  animal,  and  a  deformity  and  disfigure- 
ment of  the  face  resulted  as  a  consequence,  it  was  held  that  the  father,  in  an  action 
for  loss  of  service  and  cost  of  cure,  could  recover  only  for  such  expense  as  he  had 
incurred  in  healing  the  original  wound,  and  not  for  any  money  expended  in  removing 
the  deformity  or  disfiguration.  The  deformity  itself  would  properly  be  an  item  in 
the  child's  claim  for  damages.' 

2  46-  Injuries  to  Property.  — (1.)  Depreciation.  — 'Bov  injuries  to  property, 
whether  personal  or  real,  the  plaintiff  is  entitled  to  recover  the  depreciation  in  value 
caused  by  the  injury.'  The  expense  of  restoring  the  property  to  its  former  condition 
is  immaterial.  Thus,  where,  by  the  diversion  of  a  stream  from  its  channel,  a  bar  of 
gravel  was  deposited  upon  the  land  by  the  flood,  it  was  held  that  the  proper  rule  of 
damages  had  no  reference  to  the  cost  of  removing  the  bar.  That  might  more  than 
exceed  the  value  of  the  land.  The  true  measure  of  damages  is  the  depreciation  of 
the  value  of  the  land  in  consequence  of  the  deposit.'  And  where,  in  consequence  of  a 
railway  embankment,  the  flood-waters  of  a  river  were  pent  back,  and  flowed  on  the  land 
of  plaintiff,  doing  injury  to  a  certain  amount,  and,  had  the  embankment  not  been 
constructed,  the  waters  would  have  flowed  a  different  way,  but  would  have  reached 
the  plaintiff's  land,  and  would  have  done  damage  to  a  lesser  amount,  the  measure  of 
damages  recoverable  against  the  railway  company  was  held  to  be  the  difference  only 
between  the  two  amounts.* 

(2.)  Real  Estate — Use  and  Occupation. — In  the  case  of  injuries  to  real  estate,  it 
is  competent  to  show  the  depreciation  of  value  by  showing  the  decrease  in  rental- 
value  consequent  upon  the  injury.'  If  the  injury  is  temporary  in  its  nature,  and  of 
such  a  character  as  to  prevent  for  a  time  the  ordinary  and  usual  use  of  the  premises, 
the  plaintiff  is  entitled  to  recover  the  value  of  the  use  and  occupation  for  such  period.' 
If  the  injury  is  permanent,  damages  for  lost  use  and  occupation  can  be  recovered 
only  for  such  a  period  as  is  reasonably  sufficient  to  enable  the  plaintiff  to  effect 

1  Pennsylvania  E.  Co.  v.  Kelley,  31  Pa.  St.  *  Eaaterbrook  v.  Erie  K.  Co.,  51  Barb.  U 

372;  Oakland  K.  Co.  ».  Fielding,  48  Pa.  St.  For  a  similar  principle  with  reference  to 

323;  Stewart  v.  Ripon,  38  Wis.  684.  personal  property,  see  Barnard  v.  Poor,  21 

'  Karr  v.  Parks,  44  Cal.  46.  Pick.  381. 

'  Shelby ville,  etc.,  R.  Co.  v.  Lewark,  4  Ind.  6  Workman  v.  Great  Northern  E.  Co  ,  32 

471;  Ryan  v.  Lewis,  3  Hun,  429;  Easterbrook  L.  J.  (Q.  B.)  279.    But  see  a  modifloation  of 

o.  Erie  R.  Co.,  51  Barb.  94 ;  Cleland  v.  Thorn-  this  rule  in  Terry  v.  New  York,  etc.,  E.  Co    8 

ton,  43  Gal.  437;  Dixon  «.  Baker,  65  111.  518;  Bosw.504. 

Julte  V.  Hughes,  67  N.  Y.  267;  Hughes  «.  »  Jutte  o.  Hughes,  67  N.  Y.  267. 

Quentin,  8  Car.  &  P.  703;  Street  v.  Laumier,  '  Nims  v.  Troy,  3  N.  Y.  S.  C.  (T.  &  C.)  6. 

34  Mo.  469;  Gilbert  ».  Kennedy,  22  Mich.  117. 
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repairs  and  replace  the  premises  in  their  former  condition.^  And  in  those  cases 
where  premises  are  rendered  untenable  in  consequence  of  the  injury,  the  loss  of  rents 
cannot  be  recovered  unless  specially  alleged.^ 

(3.)  Personal  Property  —  Loss  of  Use.  —  "With  respect  to  personal  property,  the 
authorities  are  not  in  unison  upon  the  question  as  to  whether  or  not  the  plaintift'  is  en- 
titled to  recover  for  the  use  of  it  during  the  time  necessarily  occupied  in  effecting  repairs. 
The  rule  seems  to  be  that  this  is  a  proper  element  of  damages.'  The  doctrine, 
however,  is  denied  in  Maine,  where  the  rule  of  damages  in  such  cases  is  stated  thus : 
"  In  actions  for  injuries  to  personal  property,  the  rule  of  damages,  where  no  circum- 
stances of  aggravation  are  shown,  is  the  difference  in  the  value  of  the  article  before 
and  after  injury.  If  the  article  is  wholly  destroyed,  its  fair  market  value  at  the  time 
of  its  destruction,  and  a  sum  equal  to  lawful  interest  from  that  time  to  the  time  of 
■the  assessment  of  the  damages,  make  up  the  amount  which  the  plaintiff  is  entitled  to 
recover.  If  the  article  is  only  partially  destroyed,  and  the  plaintiff  retains  it,  the 
amount  which  he  is  entitled  to  recover  is  the  difference  between  the  value  of  the 
article  before  it  was  injured  and  its  value  in  its  injured  condition.  To  this  amount 
may  be  added  a  sum  equal  to  interest  from  the  time  of  the  injury  to  the  time  of 
rendering  the  verdict.  But  to  these  sums  nothing  can  properly  be  added  for  loss  of 
the  use  of  the  article.  And  especially  is  this  true  where,  as  in  this  case,  there  is  no 
claim  in  the  writ  for  such  damages.  Such  damages  are  very  uncertain.  They  are 
not  necessarily  a  direct  result  of  the  injury,  for  the  plaintiff  may  have  had  no  occa- 
sion to  use  the  article,  or  may  have  been  able  to  supply  himself  with  another,  equally 
convenient,  at  little  or  no  expense.  They  are,  at  most,  not  direct,  but  uncertain  and 
consequential ;  and  to  entitle  a  party  to  recover  such  damages,  in  any  case,  he  ought  to 
be  required  to  declare  for  them,  that  the  other  party  may  have  notice  of  the  claim 
and  be  prepared  to  meet  it.  But,  whatever  may  be  the  rule  in  other  cases,  v/e  are 
clear  that  in  actions  against  towns  for  injuries  claimed  to  have  been  received  through 
defects  in  highways,  no  such  new  element  of  damage  ought  to  be  introduced.  For 
some  unaccountable  reason,  verdicts  against  towns,  in  such  cases,  are  now  enormously 
large,  and  seem  to  be  growing  constantly  larger;  and  to  allow  the  introduction  of  a 
new  element  of  damage,  of  so  uncertain  a  character  as  the  loss  of  the  use  of  a  mere 
chattel,  would  be  a  step  in  the  wrong  direction.  If  the  article  was  wholly  destroyed, 
we  presume  no  one  would  think  of  claiming  damages  for  the  loss  of  the  use  of  it,  in 
addition  to  its  full  value.  And  we  see  no  reason  why  a  different  rule  should  prevail 
where  the  loss  is  only  temporary.  It  will  take  no  longer  to  supply  the  loss  in  the  one 
case  than  in  the  other.  And  again,  an  article  that  is  being  used  is  being  constantly 
worn  out.  The  loss  in  wear  and  tear  is,  in  the  end,  equivalent  to  its  full  valu^.  To 
allow  a  party  to  recover  for  the  use  of  an  article  which  in  fact  is  not  used,  and  also 
its  full  value,  would  be  to  allow  him  double  damages  for  the  same  injury."* 

(4.)  Domestic  Animals —  Cost  of  Cure.  — In  cases  of  injuries  to  domestic  animals, 
the  owner  of  an  animal  injured  is  entitled  to  recover  for  an  expense  incurred  bondjide 
in  an  attempt  to  cure  it.* 

(5.)  Other  Chattels  —  Cost  of  Repairs.  —  But  where  the  injury  is  to  a  chattel  other 
than  a  domestic  animal,  the  owner  cannot  recover  damages  for  the  expense  of  repairs. 

1  Ludlow  V.  Yonkevs,  43  Barb.  493.  *  McLaughlin  v.  Bangor,  68  Me.  399.    See 

2  Parker  v.  Lowell,  11  Gray,  354.        ^  also  Hughes  v.  Quentin,  8  Car.  &  P.  703. 

s  Wheeler  J).  Townshend,  43  Vt.  15;  Oleson  '  Hughesu.  Quentin,  8  Car.  &P.'03;  Streett 

».  Brown,  41  Wis.  413;  Shelbyville,  etc.,  R.       v.  Laumier,  34Mo.  469;  ante,  p.  1091. 
Co.  V.  Lewark,  i  Ind.  471 ;  Streett ».  Laumier, 
34  Ho.  469. 
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Thu5,  where  plaintiff  sued  for  an  injury  to  his  wagon,  he  was  not  permitted  to  prove 
that  it  cost  $10  to  repair  it,  and  that  after  such  repairs  it  was  not  worth  as  much  by 
$15  as  before  the  injury.  It  was  held  that  the  proper  measure  of  damages  was  the 
difference  between  its  value  before  the  injury  and  its  value  as  injured.  To  permit 
him  to  recover  the  expense  of  repairs  would  have  authorized  double  damages  to  that 
extent.' 

(6.)  Injury  to  Horse  not  physical  in  its  Nature.  —  In  one  instance,  the  plaintiff 
wa<i  permitted  to  recover  for  an  injury  to  his  horses  not  physical  in  its  nature.  They 
were  caused  to  run  away  by  the  injury,  and  the  court  held  that  the  owner  was  entitled 
to  recover  for  the  vicious  habit  thus  created;  "for  common  experience  and  common 
sense,"  say  the  court,  "  teach  mankind  that  the  market  value  of  a  horse  is  greatly 
lessened  by  its  habit  of  taking  fright  at  any  object  and  running  away."  ' 

(7.)  Destruction.  —  If  the  property  is  totally  destroyed  by  the  injury,  the  proper 
measure  of  damages,  of  course,  is  the  value  of  the  property  at  the  time  of  the  injury.* 
In  the  case  of  a  domestic  animal,  there  should  be  added  to  its  value  such  expenses  as 
were  bond  fide  incurred  in  a  futile  attempt  to  cure  it.* 

(8.)  Buildings,  Trees,  etc.  —  For  the  purposes  of  actions  for  injuries  through  negli- 
gence, many  things  which  are  attached  to  the  realty,  and  a  part  of  it,  such  as  fruit- 
trees,  houses,  timber,  etc.,  are  considered  as  separate  and  distinct  from  it,  because 
they  have  a  value  which  is  distinct  from  the  value  of  the  land.  Therefore,  where  build- 
ings, trees,  crops,  etc.,  are  destroyed  or  injured,  the  proper  measure  of  damages  is  not 
the  difference  in  the  value  of  the  land  before  and  after  the  injury,  but  of  the  build- 
ings, trees,  etc.,  themselves.*  And  where  buildings  are  destroyed  by  fire,  the  proper 
measure  of  damages  is  the  value  of  the  buildings  when  destroyed,  and  not  the  cost  of 
replacing  them,  though  this  may  be  shown  in  evidence  to  enable  the  jury  to  arrive  at 
a  just  estimate  of  the  value.* 

(9.)  drops,  etc.  —  Where  the  injury  is  done  to  a  growing  crop,  the  measure  of  dam- 
ages is  the  actual  value  of  the  crop.'  If  the  crop  is  not  yet  matured  at  the  time  of 
the  injury,  but  all  the  labor  necessary  to  be  expended  upon  it,  before  harvesting,  has 
been  performed,  the  plaintiff  can  recover  only  the  value  of  the  crop  at  the  time  of 
the  injury.8  Where  the  immediate  injury  was  to  the  plaintiff's  fence,  and  an  injury 
to  the  crop  resulted  from  the  defect  thus  caused  in  the  fence,  and  the  plaintiff  was 
awa.re  of  the  defect  in  time  to  have  repaired  it,  and  failed  to  do  so,  it  was  held  that 
the  measure  of  his  damage  was  the  injury  to  the  fence  and  the  necessary  expense  of 
repairing  it,  and  that  he  could  not  recover  for  the  consequent  injury  to  the  crop.' 

(10.)  Interest.  —  In  cases  of  injuries  to  real  or  personal  property,  interest  on  the 
amount  of  the  damages  is  properly  allowed  from  the  time  of  the  injury  to  the  date  of 
the  assessment  of  damages."* 

1  Kyan  v.  Lewis,  3  Hun,  429.  39  N.  J.  L.  316;  Atkinson  v.  Atlantic,  etc.,  R. 

«  Oleson  V.  Brown, «  Wis.  413,  per  Cole,  J.  Co.,  63  Mo.  367 ;  Bevier  v.  Delaware,  etc., 

'  Toledo,  etc.,  E.  Co.  «.  Arnold,  43  lU.  418 ;  Canal  Co.,  13  Hun,  260. 

Toledo,  etc.,  E.  Co.  C.Johnston,  74  111.  83;  «  Cleland  v.  Thornton,  43  Cal.  437;  Pree- 

Whipple  V.  Walpole,  10  N.  H.  130;  Barnard  land  v.  Muscatine,  9  Iowa,  461. 

V.  Poor,  21  Pick.  381 ;  Atkinson  v.  Atlantic,  '  Donald  v.  St.  Louis,  etc.,  E.  Co.,  44  Iowa, 

etc.,  E.  Co.,  63  Mo.  367;  Chapman  v.  Chicago,  157. 

etc.,  E.  Co.,  26  Wis.  304.  s  Eicliardson  v.  Northrnp,  66  Barb.  85. 

4  Watson  V.  Lisbon  Bridge,  14  Me.  201.  9  Loker  v.  Damon,  17  Pick.  284. 

6  Burke  v.  Louisville,  etc.,  E.  Co.,  7  Heisk.  i»  Chapman ».  Chicago,  etc.,  E.  Co.,  26  Wis. 

451;  Whitbeck  v.  New  York,  etc.,  E.  Co.,  36  295;  Hinds  v.  Barton,  26  N.  T.  544.    Contra, 

Barb.  644;  Delaware,  etc.,  E.  Co.  v.  Salmon,  Atkinson  v.  Aflantio,  etc.,  E.  Co.,  63  Mo.  867! 
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2  47.  Prospective  Damages  —  Profits,  etc. — Whatever  the  character  of  the 
injury,  whether  to  the  person  or  the  property  of  the  plaintiff,  or  in  consequence  of 
"  death  by  wrongful  act,"  it  seems  to  be  well  settled  that  he  is  entitled  to  recover 
compensation,  not  only  for  the  damages  already  suffered,  hut  also  for  such  prospective 
damages  as  may  be  found  by  the  jury  reasonably  certain  to  flow  from  the  injury  as  a 
natural  and  direct  consequence  thereof.'  This  doctrine  is  not  without  its  difficulty, 
for  the  rule  is  apt  to  lead  the  jury  into  the  forbidden  region  of  speculative  damages ; 
and  this  is  specially  true  of  cases  of  injuries  to  the  person.  Therefore  it  is  held  that, 
although  the  plaintiff  may  recover  for  prospective  sufferings  likely  to  result  from 
such  an  injury,  the  damages  should  be  limited  to  such  as  would  result  with  reason- 
able certainty  from  the  injury  complained  of,  and  should  not  be  left  to  mere  con- 
jecture.2 

In  an  action  for  an  injury  to  the  plaintiff's  business,  which  was  retailing  groceries, 
by  negligently  constructing  a  sewer  so  as  to  prevent  access  of  the  public  to  his  shop,  it 
was  held  that  the  "gains  and  profits  which  the  plaintiff  might  have  made  in  his  busi- 
ness of  buying  and  selling  family  groceries,  provisions,  and  other  merchandise  are 
necessarily  uncertain,  contingent,  and  speculative,  and  therefore  incapable  of  proof 
as  a  measure  of  damages.'" 

g  48.  Poverty  of  Plaintiff  and  Wealth  of  Defendant.  —  While  in  some  cases 
of  personal  injuries  it  is  admissible  to  show  the  worldly  condition  of  the  plaintiff, —  his 
earnings,  etc., —  with  a  view  of  enabling  the  jury  to  estimate  the  damages  consequent 
upon  a  diminished  capacity  to  earn  money,  it  is  clearly  inadmissible  to  introduce 
evidence  of  the  poverty  of  the  plaintiff  or  the  number  of  persons  dependent  upon 
him  for  support,  or,  on  the  contrary,  of  the  wealth  of  the  defendant,  with  a  view  to 
the  aggravation  of  damages.*  But  where  the  suit  is  for  "  death  by  wrongful  act,"  by  a 
plaintiff  who  was  dependent  upon  the  deceased  for  support,  it  is  competent  to  prove  the 
worldly  condition  of  the  plaintiff  in  order  to  enable  the  jury  to  estimate  the  damages.' 

J  49.  In  Case  of  Obstruction  of  Highway.  —  By  a  statute  of  New  Hampshire, 
it  is  provided  that  "if  any  person  shall  place  in  any  highway  or  street  any  timber, 
lumber,  stones,  or  other  things,  to  the  encumbrance  or  obstruction  thereof,  he  shall 
be  liable  to  the  town  for  all  damages  and  costs  which  said  town  shall  be  compelled 
to  pay  to  any  person  who  has  sustained  damage  by  reason  of  such  encumbrance  or 
obstruction."^  Under  this  act,  it  was  held  that  the  expense  of  litigation  incurred  by 
the  town  in  defending  such  an  action  could  not  be  included  in  the  recovery.'  Where 
the  action  is  by  a  municipal  corporation  for  an  injury  to  a  roadway  which  it  is  bound 
to  keep  in  convenient  and  suitable  repair  for  the  use  of  the  public,  the  proper  meas- 
ure of  damages  would  be  the  expense  necessary  to  replace  it  in  a  proper  and  legal 
condition.^ 

1  Barbonr  County  v.  Som,  48  Ala.  566;  *  Moody  v.  Osgood,  60  Barb.  628;  Barbour 
Stewart  v.  Kipon,  38  Wis.  584;  Baltimore,  County  v.  Horn,  48  Ala.  566;  Pittsburg,  etc., 
etc.,  R.  Co.  1!.  Trainer,  33  Md.  542;  Gilberts.  K.  Co.  v.  Powers,  74  111.  341;  Chicago  v. 
Kennedy,  22  Mich.  117;  Collins  v.  Council  O'Brennan,  65111. 160;  Macon,  etc.,  R.  Co.  p. 
Bluffs,  32  Iowa,  324;  Pittsburgh,  etc.,  E.  Co.  Winn,  26  Ga.  269;  Chicago,  etc.,  E.  Co.  v. 
V.  Donahue,  70  Pa.  St.  119;  McLaughlin  v.  Bayfield,  37  Mich.  205. 

Corry,  77  Pa.  St.  109;  March  v.  Walker,  48  ^  Chicago  v.  Powers,  42111. 170. 

Texas,  372;  Weisenberg  v.  Appleton,  26  WU.  •  Eev.  Stats.  N.  H.  151,  §  7. 

56.  '  Littleton  v.  Richardson,  32  N.  H.  69.    See 

2  Fry».Dnbnque,etc.,E.Co.,46Iowa,416.  anie.v-  791. 

3  Simmer  v.  St.  Paul,  23  Minn.  408.  »  Topsham  v.  Lisbon,  66  Me.  464. 
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2.  "Exemplary,''  "Punitive,"  or  "  Vindictive"  Damages. 

2  52.  When  a  Question  for  the  Court. — Exemplary,  punitive,  vindictive  dam- 
ages, or  smart-money,  ai  they  are  called  indifferently,  are  given  by  way  of  a  punishment 
of  the  wrong  committed  by  the  defendant,  and  with  a  view  of  deterring  others  from 
like  offences.  Whether  or  not  the  case  is  one  which  justifies  exemplary  damages,  is  a 
question  for  the  court  to  determine  in  its  instructions  to  the  jury.'  In  the  discharge 
of  this  duty,  the  court  looks  to  the  animus  of  the  defendant  which  accompanied  the 
injury.  If  it  was  wantonly  and  wilfully  Inflicted,  or  with  such  a  gross  want  of  caro 
and  regard  for  the  rights  of  others  as  to  justify  the  presumption  of  wilfulness  or  wan- 
tonness, the  court  will  instruct  the  jury  that  they  are  at  liberty  to  find  for  the  plain- 
tiff, in  addition  to  a  reasonable  compensation  for  the  injury  actually  sustained,  such  a 
sum  in  damages  as  the  circumstances  justify.*  If  the  case  is  one  that  will  justify 
exemplary  damages,  and  the  court  instructs  the  jury  that  the  plaintiff  is  entitled  to 
compensatory  damages  only,  it  is  error,  for  which  the  judgment  must  be  reversed 
although  it  appears  that  the  jury  allowed  exemplary  damages.' 

I  53.  AATilful  and  Wanton  Injury.  —  What  degree  of  negligence  the  law  con- 
siders equivalent  to  a  wilful  or  wanton  act  is  as  hard  to  define  as  negligence  itself, 
and,  in  the  nature  of  things,  is  so  dependent  upon  the  particular  circumstances  of 
each  case  as  not  to  be  susceptible  of  general  statement.  A  distinct  idea  on  this  sub- 
ject can  be  best  conveyed  by  a  few  illustrations:  It  has  been  held,  in  an  action  for 
injuries  sustained  by  the  negligence  of  the  defendant's  servant,  that  the  fact  that  he 
was  not  discharged,  but  was  retained  in  the  defendant's  employ,  does  not  tend  to 
prove  a  ratification,  so  as  to  authorize  the  jury  to  give  punitive  damages.* 

Where  the  plaintiff  was  injured  by  the  falling  wall  of  a  house  which  was  in  the 
process  of  being  demolished,  and  the  proprietor  had  constructed  a  barrier  on  the 
sidewalk  to  prevent  people  from  passing  in  front  of  the  building,  but,  through  an 
error  of  judgment,"  had  not  made  it  sufficient  for  the  purpose,  and  the  plaintiff  was 
injured  in  consequence,  it  was  held  not  to  be  a  case  for  punitive  damages.^  Such, 
also,  was  held  to  be  the  law  in  a  case  where  a  brakeman,  in  the  discharge  of  his  duty, 
was  injured  by  a  projecting  awning,  although  the  attention  of  the  railroad  authorities 
had  been  called  to  its  dangerous  condition.^ 

Where  the  defendant  fired  a  pistol  in  shooting  at  a  mark,  and  the  ball  struck  some 
other  object,  and  glanced  and  hit  the  plaintiff,  and  it  was  found  that  the  injury  was 
unintentional,  but  was  the  result  of  gross  and  culpable  negligence  on  the  part  of  the 
defendant,  it  was  held  that  the  court  was  justified  in  finding  for  the  plaintiff  the 
expenses  of  litigation  as  a  part  of  his  damages.'    In  an  Illinois  case,  however,  where 

1  Chicago  V.  Martin,  49  111.  241;  Hell  v.  ».  Myers,  6  Hurl.  AN.  54;  Hull ».  Eichmond, 

Glanding,  42  Pa.  St.  493;  Morford  «.  Wood-  2Woodb.  &  M.  346;  Whipple  ».  Walpole,  10 

woith,  7  Ind.  83;  Murphy  ti.  New  York,  etc.,  N.  H.  130;  Hawes  v.  Knowles,  114  Mass. 518; 

E.  Co.,  29  Corn.  499;  Ware  v.  St.  Paul  Water  Parker  v.  Jenkins,  8  Bush,  587;  Jacobs  v. 

Co.,  1  Dill.  4ij5;  3  Ch.  Leg.  N.  41;  Kountz  v.  Louisville,  etc.,  E.  Co.,  10  Bush,  263. 
Brown,  16  B.  Jlon.  586;  ChUes  v.  Drake,  3  =  Bass  v.  Chicago,  etc.,  E.  Co  ,  39  Wis.  636. 

Meto.  CKy.)  146.  4  Edelman    «.    St.   Louis    Transfer  Co., 

-  Edelman  v.  St.  Louis  Transfer  Co.,  3  Mo.  3  Mo.  App.  503. 
App.  603;  Leavenworth,  etc.,  E.  Co.  •;;.  Eice,  <■  Jackson  v.  Richmond,  14  La.  An.  806. 

10  Kan.  426 ;  Jackson  v.  Schmidt.  14  La.  An.  «  Illinois,  etc.,  E.  Co.  v.  Welch,  52  IlL  184. 

807;  Illinois,  etc.,  E.  Co.  v.  Welch,52  m.  184;  See  also  Chicago,  etc.,  E.  Co.  u.  Wilson,  63 

Muiphy  „.  New  Haven,  etc.,  E.  Co.,  29  Conn.  m.  167 ;  Ehodes  v.  Eoberts,  1  Stew.  145. 
496;  Welch  v.  Durand,  36  Conn.  182;  Bmblen  t  Welch  v.  Durand,  36  Conn.  182. 
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it  was  sought  to  recover  punitive  damages  for  an  injury  consequent  upon  the  failure  to 
keep  a  bridge  in  proper  and  safe  repair,  the  court  said :  "  To  constitute  wilful  negli- 
gence, the  act  done,  or  omitted  to  be  done,  must  be  intended.  Mere  neglect  to  keep 
a  bridge  in  repair  cannot,  ordinarily,  be  alleged  to  be  wilful."  i  This  statement,  to 
say  the  least,  seems  to  be  inaccurate.  Whether  or  not  the  element  of  intention  on  the 
part  of  the  defendant  enters  into  the  question  of  his  liability  seems  to  depend, 
properly,  upon  the  character  of  the  act  or  omission.  Where  the  plaintiff  was  attacked 
ty  vicious  dogs  belonging  to  the  defendant  (who  knew  their  dangerous  character, 
and  allowed  them  to  run  at  large),  and  his  clothing  was  torn  and  his  person  injured, 
and  parcels  of  goods  in  his  possession  were  destroyed,  the  damages  recovered  were  not 
limited  to  compensation  for  the  personal  injuries,  the  injuries  to  the  clothes,  and 
the  value  of  the  property  destroyed.  The  case  was  considered  one  for  exemplary 
damages.'  It  can  hardly  be  imagined  that  by  permitting  the  dogs  to  run  at  large 
the  defendant  in  this  case  intended  the  injury  suffered  by  the  plaintiff,  any  more 
than  the  bridge  company  in  the  former  case  intended  the  injury  which  resulted  to 
plaintiff  from  its  failure  to  repair  the  bridge.  In  several  of  the  States  it  has  been 
held  that  exemplary  damages  may  be  recovered  for  "death  by  wrongful  act,"  if  the 
circumstances  of  the  case  are  such  as  justify  it.' 

2  54.  In  Case  of  Private  Corporations.  — In  Illinois,  it  is  held  that  a  corpo- 
ration cannot  he  made  liable  in  exemplary  damages  for  an  injury  resulting  from  the 
gross  negligence  of  an  employee.  Say  the  court :  "A  private  corporation  cannot  be 
liable  to  punitive  damages,  merely  for  gross  negligence  of  its  servants.  If  the  com- 
pany employs  incompetent,  drunken,  or  reckless  servants,  knowing  them  to  be  such, 
or,  having  employed  them  without  such  knowledge,  retains  them  after  learning  the 
fact,  or  after  full  opportunity  to  learn  it,  the  company  would  no  doubt  be  liable.  Or 
if  its  servants, whilst  in  the  employment  of  the  company,  and  engaged  in  carrying  on 
the  business  of  the  company,  should  wilfully  or  wantonly  produce  injury  to  others, 
then  the  company  would  no  doubt  be  liable  to  such  damages.  With  its  servants  a 
mere  omission  of  duty,  although  grossly  negligent,  should  not  be  sufficient ;  but  some 
intention  to  inflict  the  injury,  or  a  reckless,  wanton  disregard  for  the  safety  of  others, 
should  appear  to  warrant  punitive  damages."  * 

J  55.  In  Case  of  Municipal'  Corporations.  —  It  follows,  from  the  nature  of 
municipal  corporations,  that  exemplary  damages  can  rarely  be  recovered  in  an  action 
against  them  for  personal  injuries.  "It  is  scarcely  conceivable  that  a  case  could 
be  made  against  a  corporation  justifying  punitive  damages.  *  *  *  The  city  is  not 
a  spoliator,  and  should  not  be  visited  by  vindictive  damages.  Where  aggression  and 
malice  are  absent,  the  damages  cannot  exceed  compensation  for  the  injury  done;  in 
other  words,  they  cannot  be  punitive."  ^  "  Vindictive  or  punitive  damages  are  not  to 
be  given  unless  there  is  proof  that  the  injury  was  wilful,  which  is  scarcely  possible  in 
the  case  of  this  class  of  corporations."  '    A  different  rule,  however,  is  announced  in  a 

1  Peoria  Bridge  Assn.  c.Loomis,  20 111.261,  *  Dlinois,  etc.,  E.  Co.  v.  Hammer,  72111. 
per  Breese,  J.    To  a  similar  effect  see  Wal-       3S3,  per  Walker,  C.  J. 

lace  v.New  Tork,2Hilt.  452;  «.c.,18  How.  ^  Chicago?;.  Martin,  49  111.  246,  per  Breese, 

Pr.  169.  0.  J.    To  the  same  eifect   see  Chicago   v. 

2  VonFragsteinB.  Windier,  2  Mo.  App.  598.  Lauglass,  52  111.  256;  Chicago  v.  Jones,  66 

3  Myers  v.  San  Francisco,  42  Cal.  215 ;  Owen  lU.  349 ;  Decatnr  v.  Fisher,  53  lU.  407. 

V.  Brockschmidt,  54  Mo.  285 ;  Bowler  v.  Lane,  '  Chicago  v.  Kelly,  69  lU.  ill,  per  Soott,  J. 

3  Meto.  (Ky.)  313;  iiifra,  §  90,  subseot.  5. 
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New  Hampshire  case,  in  which  it  was  held  that  a  "town  "  might  be  liable  in  exem- 
plary damages  for  injuries  resulting  from  a  defective  bridge,  if  it  had  been  guilty  of 
gross  negligence  in  failing  to  repair.'  And  in  California,  in  an  action  for  the  wrongful 
death  of  a  child,  under  the  statute  of  that  State  permitting  the  plaintiff  to  recover 
exemplary  damages  in  such  cases  where  the  circumstances  justify  them,*  a  verdict 
of  $5,000  against  the  city  of  San  Francisco  was  sustained." 

§  56.  Expenses  of  Litigation.  —  Wherever  the  jury  are  entitled  to  give  exem- 
plary damages  for  the  injury,  it  is  proper  for  them  to  take  into  consideration  the 
expenses  of  litigation  which  the  plaintifT  was  compelled  to  incur  in  order  to  secure 
his  rights,  and  the  court  should  so  instruct  them.' 

8.  Quantum  of  Damages. 

I  58.  Discretion  of  the  Court.  —  The  quantum  of  damages  to  be  allowed  in  an 
action  of  tort  is  a  matter  which  is  peculiarly  within  the  province  of  the  jury.  It  i& 
for  them  to  say,  in  view  of  all  the  facts  produced  in  evidence  before  them,  how  much 
the  plaintiff  is  entitled  to  recover  as  a  compensation  for  the  injury  which  he  has 
suffered,  if  the  damages  are  to  be  compensatory  alone ;  and  if  the  case  justifies  exem- 
plary damages,  it  is  their  province  to  say  what  sum  is  justified  by  the  circumstances, 
and  should  be  assessed  as  a  punishment  of  the  wrong,  with  a  view  of  deterring  others 
from  the  commission  of  like  offences.  But  an  uncontrolled  discretion  is  not  vested 
in  them  in  regard  to  this  matter.  By  a  wise  provision  of  the  law,  the  courts  may 
set  aside  the  verdict  and  order  a  new  trial  when  verdicts  are  against  the  evidence,  or 
are  the  result  of  passion  and  prejudice,  or  are  so  inadequate  or  so  excessive  in  amount 
as  to  justify  the  inference  that  the  jury  were  influenced  by  passion  or  prejudice  rather 
than  by  a  desire  to  do  justice  between  the  parties.^ 

This  discretion,  however,  will  not  be  lightly  exercised.  "It  is  only  where  verdicts 
are  palpably  against  evidence,  or  obviously  the  result  of  passion  or  prejudice,  that 
courts  are  permitted  to  interfere  upon  the  ground  that  the  verdict  is  excessive  or 
unauthorized  by  the  facts."  *  "  The  damages  assessed  by  the  jury  may  have  been 
greater  than  the  court  would  have  awarded  upon  the  evidence.  But  the  parties  are 
entitled  to  the  judgment  of  the  jury,  and  not  of  the  court,  upon  that  question;  and  - 
courts  will  not  set  verdicts  aside  on  the  ground  that  damages  are  excessive  or  inade- 
quate, unless  it  is  apparent  that  the  jury  acted  under  some  bias,  prejudice,  or  improper 
influence,  or  have  made  some  mistake  of  fact  or  law ;  mere  difference  of  judgment  is 
not  sufllcient."'  "  The  court  cannot  substitute  its  own  sense  of  what  would  be  proper 
for  the  verdict  of  the  jury."  ' 

§  59.  In  Case  of  Injuries  to  the  Person.  —With  regard  to  injuries  to  the  per- 
son, the  rule  is  well  stated  in  an  Iowa  case,'  as  follows :   "It  is  difficult  to  estimate 

1  Whipple  V.  Walpole,  10  N.  H.  130.  See  '  Kimball  v.  Bath,  38  Me.  222,  per  Rice,  J. 
also  Wallace  v.  New  York,  2  Hilt.  452;  «.  u.,  8  Jacobs  v.  Bangor,  16  Me.  192,  per  Shep- 
18  How.  JPr.  169.                                                      ley,  J.    To  the  same  effect  see  Gale  v.  New 

2  Code  Civ.  Proc.  Cal.,  §  377.  York,  etc.,  E.  Co.,  53  How.  Pr.  387;  «.  c,  13 
8  Myers  «.  San  Francisco,  42  Cal.  215.  Hun,  1;  Wightman  v.  Providence,  1  Cliff. 
«  Beecher  v.  Derby  Bridge  Co.,  24  Conn.       630;  Butler  v.  Bangor,  67  Me.  385;  Shartle  v. 

496;  Lindsley  v.  Bushnell,   15   Conn.   235;  Minneapolis,  17  Minn.  308 ;  Chicago «.  Smith, 

Welch  V.  Durand,  36  Conn.  182;  Dalton  v.  48  111.  107;  Weisenberg  v.  Appleton,  26  Wis. 

Beers,  38  Conn.  529.  66. 

5  Mobile,  eto.,E.Co.i;.Ashcraft,48Ala.l6.  »  McKinley   v.  Chicago,    etc.,  E.  Co.,  41 

6  Danville,  etc.,  R.  Co.  v.  Stewart,  2  Meto.  Iowa,  322,  per  Seevers,  0.  J. 
(Ky.)  122,  per  Stites,  J. 
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the  amount  of  the  recovery  for  pain  and  suffering,  either  of  body  or  mind,  and  we 
have  rarely  interfered  with  verdicts  of  this  char&cter.  Each  case,  however,  must  be 
governed  and  controlled  by  particular  facts  and  circumstances.  No  general  rule 
applicable  to  all  cases  can  be  adopted,  — unless  it  be  that  whatever  the  verdict  may  be 
it  must  stand,  and  cannot  be  in  any  manner  disturbed,  however  much  it  may  strike 
the  mind  as  having  been  given  under  the  influence  of  '  passion  or  prejudice ; '  and 
certainly  no  such  rule  as  this  will  for  a  moment  be  insisted  on."  Says  Kent,  C.  J. : 
"The  question  of  damages  is  within  the  proper  and  peculiar  province  of  the  jury.  It 
rested  in  their  sound  discretion,  under  all  the  circumstances;  and  unless  the  dam- 
ages are  so  outrageous  as  to  strike  every  one  with  the  enormity  and  injustice  of  them, 
and  so  to  induce  the  court  to  believe  that  the  jury  must  have  acted  from  prejudice, 
partiality,  or  corruption,  we  cannot,  consistently  with  the  precedents,  interfere  with 
the  verdict.  It  is  not  enough  to  say  that,  in  the  opinion  of  the  court,  the  damages  are 
too  high,  and  that  we  would  have  given  much  less.  It  is  the  judgment  of  the  jury, 
and  not  the  judgment  of  the  court,  which  is  to  assess  the  da,mages  in  actions  for 
personal  torts  and  injuries."  ' 

2  60.  In  Cases  of  Injuries  to  Property. — Where  the  injury  is  to  the  prop- 
erty, whether  real  or  personal,  it  is,  in  ordinary  cases,  far  easier  to  estimate  the 
damages  justly,  and  the  court  will  have  far  less  hesitation  in  interfering,  than 
where  the  basis  of  damages  is  indeterminate  and  insusceptible  of  accurate  measure- 
ment, as  is  usually  the  case  in  actions  for  personal  injuries.  Thus,  where  the  evidence 
showed  the  value  of  domestic  animals  destroyed  by  the  negligence  of  the  defendant 
to  be  $411,  and  the  verdict  was  for  $441,  and  no  circumstances  of  aggravation  were 
shown,  justifying  exemplary  damages,  the  verdict  was  set  aside  as  excessive.' 

§61.  Permanent  Injuries  to  the  Person  —  Illustrations,  —  Where  the  in- 
jury is  to  the  person,  is  permanent  in  its  character,  and  entails  bodily  or  mental 
pain  and  suffering  upon  the  plaintiff,  the  courts  will  hesitate  to  disturb  the  verdict 
although  it  may  be  very  considerable.  This  will  be  best  understood  by  the  aid  of  a 
few  illustrations.  Thus,  where  it  appeared  that  the  plaintiff  and  his  Trife  suffered 
personal  injury,  and  that  in  consequence  thereof  he  was  compelled  to  pay  a  physi- 
cian's fee  of  $75,  and  to  employ  a  girl  to  do  the  work  formerly  done  by  his  wife,  at  an 
expense,  for  wages  and  board,  of  $411,  and  to  pay  $35  for  repairs  of  his  wagon  and 
harness,  making  in  all  $521  actual  pecuniary  loss,  besides  the  personal  injury  to  him- 
self, it  was  held  that  a  verdict  for  $800  was  not  excessive.'  In  a  case  where  the  inju- 
ries were  a  fracture  of  the  skull  and  severe  bruises,  the  former  resulting  in  a  loss  of 
memory  and  a  permanent  injury  to  the  sight  of  one  eye,  a  verdict  of  $7,000  was  sus- 
tained.* In  another  instance,  where  the  injury  necessitated  the  amputation  of  an 
arm,  and  the  defendant  was  guilty  of  gross  negligence,  a  verdict  for  $10,000  was  sus- 
tained.^ In  a  case  where  the  injury  resulted  in  epilepsy,  from  which  the  physicians 
testified  that  the  plaintiff  would  probably  never  recover,  and  there  were  other  ele- 
ments of  damage,  —  as,  the  loss  of  two  horses,  — the  court  characterized  a  verdict  for 

1  Coleman ».  Southwick,  9  Johns.  45.  438;  Chicago,  etc.,  E.  Co.  v.  Wilson,  63  111. 

2  Toledo,  etc.,  K.  Co.  v.  Arnold,  43  m.  418.  167;  Chicago,  etc.,  E.  Co.  v.  Murray,  71  111. 
See  also  McGary  v.  Lafayette,  4  La.  An.  601;  Deppe  ».  Chicago,  etc.,  E.  Co.,  38  Iowa, 
440.  592. 

3  Chicago  V.  Hoy,  75  lU.  530.    See  also  Ma-  *  Macon,  etc.,  E.  Co.  v.  Winn,  26  Ga.  250. 
loy  V.  New  York,  etc.,  E.  Co.,  58  Barb.  182;  »  Eobiuson  v.  Western  Pacific  E.  Co.,  48 
EockweU  «.  Third  Avenue  E.  Co.,  64  Barb.  Cal.  409. 
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$700  as  yery  moderate.'  Again :  the  proof  showed  that  the  plaintiff  had  received 
permanent  injuries  of  a  very  serious  character,  from  which  she  might  never  recover, 
and  which  would  probably  cause  her  death  j  that  prior  to  the  accident  she  had  enjoyed 
excellent  health,  but  since  that  time — a  period  of  five  years  —  she  had  been  a  con- 
stant invalid,  and  had  suffered  great  pain.  Upon  these  facts,  the  court  refused  to 
disturb  a  verdict  for  $5,000.^ 

In  an  Iowa  case,  it  appeared  that  plaintiff's  injuries  were  very  severe.  The  neck 
of  the  left  thigh-bone  was  fractured ;  her  sufferings  were  intense  and  protracted ;  she 
was  kept  in  her  bed  for  more  than  seven  weeks,  and,  when  she  left  it,  found  that  she 
was  a  cripple  for  life.  Her  left  leg,  at  the  time  she  gave  her  testimony  at  the  trial, 
nearly  eight  months  after  the  accident,  was  still  useless,  and  she  continued  to  suffer 
pain  from  the  injury.  She  was  a  woman  of  good  health,  and  superintended  the  house- 
hold affairs  of  her  husband,  who  kept  a  boarding-house.  The  evidence  tended  to  show 
that  she  was  totally  unfitted  for  the  active  duties  of  life,  and  that  she  would  never 
recover  from  its  effects.  The  court  declined  to  interfere  with  a  verdict  for  $15,000.' 
Upon  a  rehearing,  however,  this  sum  was  subsequently  reduced  to  $10,000.*  In  another 
case,  in  the  same  State,  the  plaintiff  sustained  an  injury  which  disabled  him  for  life 
and  deprived  him  of  ability  to  labor,  upon  which  he  was  dependent  for  support  The 
bone  of  his  thigh  was  crushed,  and  he  received  severe  internal  injuries.  His  suffer- 
ings were  protracted  and  most  intense ;  for  he  had  to  endure  for  seven  weeks  the  excru- 
ciating torture  of  machinery  and  appliances  used  by  surgeons  to  prevent  a  shortening 
of  his  limb,  which,  however,  were  unavailing.  A  verdict  for  $9,000  was  sustained.* 
In  Iowa,  a  plaintiff  twenty-five  years  of  age,  engaged  in  an  employment  which  had  a 
regular  system  of  promotions,  lost  his  right  hand  at  the  wrist.  A  verdict  of  $10,000 
was  sustained,  though  by  a  divided  court.^  In  a  Louisiana  case,  where  the  injury 
resulted  in  the  loss  of  both  legs,  a  verdict  for  $15,000  was  rendered,  and  the  court 
refused  to  disturb  it.' 

I  62.  Temporary  Injuries  to  the  Person— Illustrations.  — On  the  other 
hand,  if  it  appear  that  the  injury  is  temporary  in  character,  or  slight  in  its  nature, 
the  court  will  not  permit  the  plaintiff  to  recover  damages  which  are  greatly  dispro- 
portioned  to  the  injury.^  Thus,  where  it  appeared  that  the  plaintiff  had  no  bones 
broken,  and  his  physicians  testified  that  it  was  merely  a  muscular  injury,  and  were 
unable  to  give  any  satisfactory  explanation  of  his  lameness,  and  five  or  six  witnesses 
testified  to  having  seen  him,  on  as  many  different  occasions,  when  in  a  state  of  some 
excitement,  walking,  and  even  running  for  a  short  distance,  without  showing  any 
appearance  of  lameness,  the  court  characterized  a  verdict  for  $5,000  as  "wholly  dis- 
proportionate to  the  injuries  received,"  and  reversed  the  judgment.'  A  girl  who 
earned  her  living  as  hired  help,  and  received  about  $100  per  annum  for  her  services, 
was  injured  in  consequence  of  a  defective  sidewalk,  but  not  to  such  an  extent  as  to 
prevent  her  still  earning  her  living  by  labor  she  was  qualified  to  do.    A  verdict  for 

>  Jaquish  v.  Ithaca,  36  Wis.  108.  v  Barksdnll  v.  Kew  Orleans,  etc.,  E.  Co., 

9  Chicago  V.  Langlass,  66  111.  361.  23  La.  An.  180. 

»  Collins  V.  CouncU  Bluffs,  32  Iowa,  326.  s  Kepperly  v.  Eamsden,  83  HI.  357;  Patten 

4  Collins  V.  Council  Bluffs,  35  Iowa,  432.  ».  Chicago,  etc.,  E.  Co.,  32  Wis.  52i;  Gleaeon 

^  Deppe  V.  Chicago,  etc.,  E.  Co.,  88  Iowa,  v.  Bremen,  60  Mo.  222. 
592.  See  also  Eowell  v.  Williams,  29  Iowa,  210.  »  Chicago,  etc.,  E.  Co.  v.  MoAra,  62  III.  296. 

.J  ^"""^  ^'^"^^'^  ^-  ^°-  "•  '^"°"°S.  19  Kjm.  See  also  Chicago,  etc..  E.  Co.  v.  McKittrick. 

488.    See  also  Belair  v.  Chicago,  etc.,  E.  C6.,  78  III.  619. 
43  Iowa,  662. 
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$3,000  was  set  aside  as  excessive.*  Where,  besides  some  injury  to  his  property, 
amounting  to  $601.50,  the  plaintiff  lost  the  toes  on  his  left  foot,  the  jury  gave  a 
verdict  for  $5,875.  The  court  said :  "  We  must  say  that  the  damages  awarded  are 
out  of  all  character  as  compared  with  the  injury  done,  and  we  cannot  sanction  it.  At 
first  blush,  it  seems  to  be  the  result  of  passion  and  prejudice,  and  not  of  cool  deter- 
mination, and  it  must  be  set  aside."  * 

2  63.   Severe  Injuries— Unconscionable  Verdicts  — Illustrations. — And 

even  though  the  injury  is  very  severe,  the  court  will  not  sustain  a  verdict  which  is 
evidently  disproportioned  to  it  An  arm  or  a  leg  may,  in  one  sense,  be  priceless,  but 
the  law  compensates  chiefly  for  the  pecuniary  injury.  Thus,  a  brakeman  was  run  over 
by  an  engine ;  both  legs  were  crushed,  and  afterwards  necessarily  amputated.  The 
jury  gave  him  $18,000.  Say  the  court :  "  $18,000  is  so  large  a  sum  that  we  regard  it 
excessive.  That  amount,  put  at  interest  at  the  highest  legal  rate,  would  produce 
annually  $1,800,  —  more,  by  a  large  sum,  than  is  obtained  by  the  most  skilful 
mechanics  for  their  labor,  while  appellee,  in  pursuit  of  his  calling  as  a  brakeman, 
could  probably  not  have  received  more  than  one-third  of  that  sum.  It  is  true  that 
appellee  has  received  a  grievous  injury,  and  has  been  rendered  almost  unfitted  for 
business,  but  the  railroad  company  should  not  be  required  to  render  to  him  a  sum 
which  would  produce  a  greater  income  than  he  could  have  earned  had  he  not  been 
injured.  *  *  *  But  we  can  see  that,  after  deducting  physicians'  bills,  loss  of  time, 
and  other  expenses,  including  counsel  fees,  the  sum  left  would,  at  interest,  produce  a 
sum  largely  above  any  amount  he  could  have  expected  to  earn  had  he  not  been  dis- 
abled. This  verdict  seems  to  have  been  the  result  of  passion  or  prejudice,  and  not  of 
calm  and  dispassionate  reflection.  The  finding  must  be  in  proportion  to  the  injury 
sustained ;  and  when  it  is  greatly  excessive,  as  it  is  in  this  case,  it  will  be  set  aside."  ' 

2  64.  Quantum  of  Exemplary  Damages. — From  the  nature  of  exemplary 
damages,  it  follows  as  a  matter  of  course  that  the  amount  to  be  found  must  be  left 
more  completely  to  the  discretion  of  the  jury  than  in  cases  where  the  damages  are 
purely  compensatory.* 

2  65.  Quantum  of  Compensatory  Damages.  —  If  the  case  is  one  for  com- 
pensatory damages  only,  and  it  appears  that  the  jury  gave  exemplary  or  punitive 
damages,  this  will  justify  the  court  in  setting  aside  the  verdict.* 

I  66.  Reduction  of  Verdicts  by  the  Court. — The  reduction  of  excessive 
verdicts  to  a  sum  which  seems  to  the  court  to  be  just  and  reasonable  is  a  very  general 
practice.  It  is  effected  thus :  The  court,  whether  trial  or  appellate,  if  there  be  no 
other  error  than  the  excess  of  damages,  intimates  to  the  plaintiff  that  unless  the 
verdict  is  reduced  to  a  sum  named,  by  a  voluntary  remittitur  entered  by  him, 
the  verdict  will  be  set  aside  and  a  new  trial  ordered.     Such  a  proceeding  has  the 

1  Decatur  v.  Fisher,  63  ni.  407.  See  also  *  Myers  v.  San  Francisco,  42  Cal.  235 ; 
Chicago  V.  Kelly,  69  111.  475 ;  Chicago  v.  Lan-  Owen  v.  Brocksohmidt,  54  Mo.  289 ;  Kountz  v. 
glass,  52  111.  256.  Brown,  16  B.  Men.  577. 

2  Chicago,  etc.,  E.  Co.  v.  MoKean,  40  111.  »  Goodno  v.  Oshkosh,  28  Wis.  304;  Decatnr 
218.  V.  Fisher,  53  111.  407 ;  Oliicago  v.  Kelly,  69  m. 

s  Chicago,  etc.,  E.  Co.  v.  Jackson,  55  111.  475;  Chicago  v.  Langlaes,  52 111.256;  Chicago, 
497.  See  also  Chicago,  etc.,  E.  Co.  v.  Fill-  etc.,  E.  Co.  v.  McKittrick,  78  111.  619;  Nash- 
more,  57  111.  265.  5'ille,  etc.,  E.  Co.  v.  Smith,  6  Heisk.  174. 
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appearance,  upon  the  record,  of  being  voluntary  on  the  part  of  the  plaintiff.    The 
principle  underlying  such  action  of  the   court  has  been  doubted.     Say  the  New 
York  Supreme  Court:  "We  are  aware  that  cases  can  be  found  in  which  the  court 
has  sometimes  set  aside  and  sometimes  reduced  verdicts.    Upon  what  principle 
the  latter  baa  been  done  has  never  been  very  apparent.    If  the  court  reduces  a 
verdict,  what  does  it  do  which  differs  from  an  assessment  by  it  of  the  damages  in 
the  action?    A  jury,  and  a  jury  only,  under  the  laws  of  our  State,  imless  otherwise 
agreed  upon  by  the  parties,  is  the  body  to  whom  that  duty  is  confided,  and  the  law 
which  enables  a  judge  to  fix  and  limit  a  recovery  after  verdict  would,  it  seems  to  me, 
apply  equally  as  well  to  a  case  before  verdict.    In  either,  the  court,  and  not  the  jury, 
assess  the  damages,  and  upon  what  principle  it  may  do  so  is  not  to  my  mind  clear.     K 
the  verdict  is  so  excessive  as  to  justify  the  conclusion  that  it  is  the  result  of  partiality, 
prejudice,  or  corruption,  it  should  be  set  aside,  and  a  new  jury  should,  in  my  opinion, 
assess  the  damages.     When  there  is  no  assessment  by  a  jury  (for  a  pretended  one, 
founded  not  upon  an  honest  ascertainment  and  computation  of  loss,  but  resulting 
from  spite  or  malice  against  the  defendant,  or  from  a  desire  to  favor  the  plaintiff,  is 
none  in  fact),  the  court  ought  not  to  ascertain  and  declare  a  result,  the  right  to  do 
which  has  been  wisely  committed  to  another  body.     Without  formally  deciding  that 
the  judiciary  is  without  power  to  reduce  the  amount  of  a  verdict  in  an  action  for  a 
personal  injury,  a  conclusion  which  is  against  precedents  established  by  wise  and 
upright  judges,  still,  for  the  reasons  indicated,  the  exercise  of  such  a  power,  which 
must  depend  upon  discretion,  would  not  now  be  assumed  if  the  conclusion  as  declared 
by  the  jury  could  not  be  upheld." '    A  similar  view  is  held  by  Beck,  C.  J.,  of  the 
Iowa  Supreme  Court,  in  two  dissenting  opinions.'    But  the  general  current  of  author- 
ity and  the  weight  of  precedent  is  to  the  effect  that  such  action  by  the  court  is 
permissible.'    In  a  case  in  the  New  York  Superior  Court,  this  language  is  used :  "  We 
are  satisfied  that  the  verdict  ought  to  have  been  considerably  less ;  and  the  amount  is 
so  much  more  than  it  should  have  been,  as  to  indicate  either  passion  or  prejudice  on 
the  part  of  the  jury.    It  is  a  case,  therefore,  where  we  feel  compelled  to  interfere 
with  the  verdict,  and  to  set  it  aside  as  excessive,  unless  some  other  remedy  may  be 
adopted.    Then  what  is  proper  to  be  done?    We  have  considered  it,  and  find  no 
objection  in  principle  to  reducing  the  verdict  to  an  amount  such  as,  if  the  jury  had 
found  it  as  damages,  we  would  not  interfere  with  their  conclusion.    That  is,  in  effect, 
for  the  court  to  say  to  the  plaintiff:   If  you  will  enter  a  remittitur,  so  as  to  reduce  the 
verdict  to  such  a  sum  as  we  think  would  not  have  been  unreasonable  if  it  had  been 
found  by  the  jury,  we  will  not  set  it  aside.     This  practice  is  very  common  in  actions 
upon  contract,  where  the  party  has  recovered  more  than  he  is  entitled  to.     The  only 
doubt  is  whether,  in  actions  of  tort,  the  court  can  adopt  the  same  practice.    We  see  no 
objection  to  it  in  principle,  and  it  will  often  relieve  the  parties  from  the  expense  and 
delay  of  a  new  trial.    We  find  that  this  has  been  done  in  an  action  of  trover  in  the 
courts  of  South  Carolina.*    That  the  court  has  entire  control  of  the  matter  is  shown 
by  the  case  of  Boyd  v.  Brown,^  which  was  a  similar  case,  the  action  being  trespass. 

1  Gale  V.  New  York,  etc.,  E.  Co.,  53  How.  314;  NashvlUe,  etc.,  E.  Co.  v.  Smith,  6  Heisk. 
Pr.  391,  pcj- Westbrook,  J.  174;  Benagam  v.  Plassam,  15  La.  An.  703; 

2  Collins  V.  Council  Bluffs,  35  Iowa,  439,  Kavanaugh  v.  Janesville,  24  Wis.  620. 
andEosetj.Des Moines, eto.,E. Co., 39 Iowa,  *  Gaerryc.Kerton, 2Eicli.L.607.   Seealso 
257.  Young  v.  Englehard,  1  How.  (Miss.)  19. 

3  Collins  V.  Council  Blaffs,  35  Iowa,  432;  =  17  Pick.  461.    See  also  "Winn  v.  Colum- 
Eose  V.  Des  Moines,  etc.,  E.  Co. ,  39  Iowa,  246 ;  bian  Ins.  Co.,  12  Pick.  279. 

McKinley  v.  Chicago,  etc.,  E.  Co.,  44  Iowa, 
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There  the  court,  finding  that  excessive  damages  had  been  given,  ordered  a  new  trial 
for  the  assessment  of  damages  only,  and  not  permitting  either  party  to  go  into  any 
question  as  to  the  right  to  recover.  The  decision  shows,  we  think,  that  the  court  may 
give  the  plaintiff  the  option  to  reduce  his  verdict  to  an  amount  which  the  court 
would  not  have  deemed  unreasonable  or  excessive."  ^ 

§  67.  Double  Damages  —  Hotw  Ascertained.  — In  those  instances  where,  under 
«  statute,  the  plaintiff  is  entitled  to  recover  double  damages,  the  proper  mode  of 
ascertaining  the  amount  of  the  recovery  is  for  the  jury  to  find  the  damages,  and  the 
court  to  double  the  sum  so  found  and  enter  judgment  therefor.*  But  when  the  court 
below  has  erroneously  excluded  the  proof  justifying  double  damages,  the  appellate 
•court,  of  course,  will  not  double  the  amount  found  and  order  judgment  for  the  sura. 
It  cannot  know  what  the  evidence  rejected  would  have  shown.^ 

J  68.  Mitigation  of  Damages  —  Contributory  Negligence.  —  Where  the 
plaintiff  has  been  guilty  of  negligence,  but  of  such  a  nature  as  not  to  be  a  bar  to  the 
action,  such  negligence  is  sometimes  allowed  to  be  considered  by  the  jury  in  mitiga 
lion  of  damages.* 

(1.)  In  Cases  of  Death  hy  Wrongful  Act.  —  "Where  the  action  is  for  "death  by 
"wrongful  act,"  it  is  perfectly  competent  for  the  defence  to  show,  in  mitigation  of  dam- 
ages, that  the  deceased  was  drunken  and  worthless,  and  made  no  provision  for  his 
family,  for  this  is  pertinent  to  the  value  of  the  life  for  the  loss  of  which  pecuniary 
-compensation  is  sought.*  And  it  seems  that  the  fact  that  the  deceased  is  largely 
indebted  at  the  time  of  the  injury  is  admissible  in  reduction  of  damages;  though  the 
<!Ourt  will  not  instruct  that,  as  the  wife  or  children  can  have  nothing  until  the  debts 
are  paid,  therefore  they  have  no  pecuniary  interest  in  the  life  of  one  so  indebted,  and 
should  recover  nothing.     They  are  interested  to  the  extent  of  a  support  at  least.^ 

(2.)  Insurance.  —  But  the  fact  that  the  life  of  the  deceased  was  insured,  and  that  the 
money  was  paid  to  his  wife  upon  his  death,  is  not  admissible  in  evidence  in  mitigation 
of  damages,  in  an  action  by  her  for  the  injury  caused  by  his  death.'  Nor,  if  the  action 
is  for  personal  injury,  can  the  defendant  show,  in  mitigation  of  damages,  that  the 
plaintiff  was  insured  in  an  accident  policy,  and  that  the  money  was  paid  to  him  in 
•consequence  of  the  injury.*  The  same  doctrine  applies  in  the  case  of  an  action  for 
the  destruction  of  property  by  fire,  which  was  insured,  and  for  which  the  policy  was 
paid.'  How  can  a  wrong-doer  be  permitted  to  take  the  benefit  of  a  policy  to  which 
he  is  not  a  party,  and  on  which  he  has  not  paid  the  premiums? 

(3.)  Charitable  SubscHption — Wages  earned. — Nor,  for  similar  reasons,  can  the 
damages  be  mitigated  by  the  fact  that,  after  the  plaintiff  is  injured,  a  charitable  sub- 
scription is  taken  up  and  the  money  paid  to  him.'"  Nor  will  wages  received  by  the 
plaintiff  after  the  injury  go  to  the  mitigation  of  damages;  but  evidence  of  the  earning 
•of  such  wages  is  admissible  to  enable  the  jury  to  arrive  at  an  estimate  of  permanent 
injury  to  the  earning-power  of  the  plaintiff.^' 

1  Diblln  V.  Murphy,  3  Sandf.  21.  «  Pennsylvania  E.  Co.  v.  Henderson,  43 

2  Lobdell  V.  New  Bedford,  1  Mass.  153.  Pa.  St.  451 ;  s.  <;.,  51  Pa.  St.  319. 

s  Mendell!;.Chicago,etc.,E.R.,20Iowa,9.  '  Althorf  «,.  Wolfe,  22  N.  Y.  355;  a.  c,  2 

■•  Matthews  v.  Warner's  Administrator,  29  Hilt.  344. 

•Gvatt.  578:  Gould  v.  McKenna,  86  Pa.  St.  297;  «  Bradbum  v.  Great  Western  E.  Co.,  L. 

i.  c,  6  Reporter,  343;  NashviUe,  etc.,  E.  Co.  E.  10  Exch.  1. 

V.  Smith,  6  Heisk.  174.  °  CoIIlnst!.NewTork,etc.,E.E.,5Hun,503. 

5  Nashville,  etc.,  E.  Co.  v.  Prince,  6  Heisk.  >o  Norristown  v.  Moyer,  67  Pa.  St.  356. 

.587.  "  McLaughlin  r.  Carry,  77  Pa.  St.  109. 
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VI.  Actions  yob,  Injuries  causing  Death. 

I  72.  The  Common-Law  Rule. — The  preamble  of  Lord  Campbell's  Act,' which 
was  "  An  act  for  the  purpose  of  compensating  families  of  persons  killed  by  acci- 
dents," recites  that  "no  action  at  law  is  now  maintainable  against  a  person  who,  by 
his  wrongful  act,  neglect,  or  default,  may  have  caused  the  death  of  another  person, 
and,"  it  adds,  "it  is  oftentimes  right  and  expedient  that  the  wrong-doer  in  such 
cases  shall  be  answerable  in  damages  for  the  injury  so  caused  by  him."  Thus  the 
British  Parliament  expressly  recognized  what  has  time  and  again  been  declared  by 
the  courts,  —  that  at  common  law  no  right  of  action  existed  whereby  any  damages 
could  be  obtained  for  the  death  of  a  human  being.'  The  earliest  reported  case  upon 
this  subject  is  Higgins  v.  Butcher,^  decided  A.  D.  1607,  4  Jac.  I.  The  plaintiff's  wife- 
died  of  an  assault  and  battery  upon  her  by  the  defendant.  It  was  held  that  the  hus- 
band could  not  recover.  The  views  of  the  court  are  thus  expressed:  "If  a  man  beat 
the  servant  of  J.  S.  so  that  he  dies  of  that  battery,  the  master  shall  not  have  an  action 
against  the  other  for  the  battery  and  loss  of  service,  because,  the  servant  dying  of  the 
extremitj'  of  the  battery,  it  is  now  become  an  offence  to  the  crown,  being  converted 


>  9  &  10  Vict.,  c.  93. 

2  Higgins  V.  Butcher,  Yelv.  89;  s.  o.,  1 
Brownl.  205;  Baker  v.  Bolton,  1  Oamp.  493; 
Drew  V.  Milwaukee,  etc.,  R.  Co.,  5  Ch.  Leg. 
N.  314;  Worley  v.  Cincinnati,  etc.,  R.  Co.,  1 
Handy,  481;  Indianapolis,  etc.,  E.  Co.  o. 
Davis,  10  Ind.  398;  Carey  v.  Berkshire  E. 
Co.,  1  Cush.  475;  Skinner  ».  Housatonic  E. 
Co.,  1  Cush.  475 ;  Kearney  v.  Boston,  etc.,  R. 
Co.,  9  Cush.  lOS;  Mann  v,  Boston,  etc.,  E. 
Co.,  9  Cush.  108;  Whitford  v.  Panama  E.  Co., 
23  N.  Y.  465 ;  Eden  v.  Lexington,  etc.,  E.  Co., 
14  B.  Mon.  204;  Insurance  Co.  «.  Brame,  95 
U.  S.  754;  TeUer  v.  Northern  R.  Co.,  30  N. 
J.  L.  188,  189;  Kramer  v.  San  Francisco  E. 
Co.,  25  Cal.  434;  Stallkneoht  v.  Pennsylvania 
E.  Co.,  53  How.  Pr.  305;  Connecticut,  etc., 
Ins.  Co.  V.  New  York,  etc.,  E.  Co.,  25  Conn. 
265;  Hubgh  v.  New  Orleans,  etc.,  E.  Co.,  6 
La.  An.  495 ;  Pallrey  v.  Portland,  etc.,  E.  Co., 
4  Allen,  65 ;  Osborn  v.  Gillett,  L.  E.  8  Exch. 
88;  ».  c,  42  L.  J.  (Exch.)  53;  Hyatt  v.  Adams, 
16  Mich.  180;  Hollenbecku.  Berkshire  E.  Co., 
9  Cush.  478;  Eichardson  v.  New  York,  etc., 
E.  Co.,  98  Mass.  85;  Nlckerson  v.  Harriman, 
38  Me.  277;  The  State  v.  Grand  Trunk  E.  Co., 
58  Me.  176 ;  Wyatt  v.  Williams,  43  N.  H.  102; 
Smith  V.  Sykes,  Freem.  224;  Cooper  v.  With- 
am,  1  Lev.  247;  Campbell  v.  Eogers,  2  Handy, 
110;  Quin  v.  Moore,  15  N.  Y.  432;  SafFord  v. 
Drew,  3  Duer,  627;  Green  v.  Hudson  Eiver 
E.  Co., 28  Barb.  9;  Lyons  W.Woodward,  49 
Me.  29;  Crowley  o.  Panama  E.  Co.,  30  Barb. 
99;  Beach  v.  Bay  State,  etc.,  Co.,  30  Barb. 
433;  Donaldson  v.  Mississippi,  etc.,  E.  Co., 
18  Iowa,  280;  White  v.  Maxcy,  64  Mo.  552, 
558;  Woodard  v.  Michigan,  etc.,  E.  Co.,  10 
Ohio  St.  121, 123;  Selma,  etc.,  E.  Co.  v.  Lacy, 
49  Ga.  106;  Western,  etc.,  E.  Co.  «.  Strong, 
52  Ga.  461;  Long  v.  Morrison,  14  Ind.  595; 


Needham  v.  Grand  Trunk  E.  Co.,  38  Vt.  294, 
301;  Pennsylvania  E.  Co.  v.  Adams,  55  Pa. 
St.  499 ;  Peru,  etc.,  R.  Co.  v.  Bradshaw,  6  Ind> 
146;  O'Donoghue  v.  Akin,  2  Duv.  478;  Geor- 
gia E.  Co.  V.  Wynn,  42  Ga.  331.  But  see  Sul- 
livan V.  Union  Paoiflo E.  Co.,  3  Dill.  334,  where- 
Dillon,  J.,  in  a  very  ably  reasoned  opinion 
and  note,  reviews  the  authorities  on  this 
point,  and  comes  to  the  conclusion  that  the 
right  of  action  did  exist  at  common  law.. 
See  also  the  dissenting  opinion  of  Bramwell, 
B.,  in  Osborn  u.  Gillett,  L.  E.  8  Exch.  88;  a. 
c,  42  L.  J.  (Exch.)  53;  James  v.  Christy,  18 
Mo.  162;  Shields  ».  Yonge,  15  Ga.  349;  Ford 
V.  Monroe,  20  Wend.  210 ;  Plummer  v.  Webb,. 
Ware,  15;  Cross  „.  Guthery,  2  Eoot,  90; 
Cutting  V.  Seabury,  1  Sprague,  522.  Also 
McGovern  v.  New  York,  etc.,  E.  Co.,  67  N.  Y. 
417  (citing  Ford  v.  Monroe,  20  Wend.  210)  ; 
Lynch  v.  Davis,  12  How.  Pr.  323.  It  is  not 
doubted  that  actions  might  have  been  main- 
tained by  a  husband  or  father  for  the  dam- 
ago  sustained  by  reason  of  the  loss  of  service 
of  a  wife  or  child,  caused  by  injuries  which 
eventually  resulted  in  death,  these  damages 
being  confined  to  the  loss  sustained  during- 
the  life  of  the  deceased.  Baker  v.  Bolton, 
1  Oamp.  493;  Hyatt  v.  Adams,  16  Mich.  180;. 
Sullivan  «.  Union  Pacific  E.  Co.,  3  Dill.  334; 
Lynch  v.  Davis,  12  How.  Pr.  323.  An  action 
will  lie  for  damages  sustained  by  the  per- 
sonal estate  of  the  deceased,  and  for  medi- 
cal expenses,  by  reason  of  Injuries  sustained 
by  him,  although  he  afterwards  dies,  and  the 
administrator  of  his  estate  may  bring  such 
suit  after  his  intestate's  death.  Bradshaw 
V.  Lancashire,  etc.,  E.  Co.,  44  L.  J.  (C.  P.> 
148;  s.  v.,  31  L.  T.  (N.  s.)  847;  L.  E.  10  C.  P- 
189. 

2  Yelv.  89 ;  s.  i,-.,  1  Brownl.  205. 
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into  a  felony,  and  that  drowns  the  particular  oflFence  and  private  wrong  offered  to  the 
master  before,  and  his  action  is  thereby  lost."  The  first  reported  case  in  the  United 
States  was  Gross  v.  Guthery,^  decided  A.  D.  1794,  in  Connecticut,  in  which  damages 
were  allowed  a  husband  for  malpractice  of  a  surgeon  upon  his  wife,  resulting  in  her 
death.  The  next  case  in  England  was  the  celebrated  case  of  Baker  v.  Bolton,'' 
decided  at  Nisi  Prius  by  Lord  Ellenbosotjgh,  in  1808.  The  plaintiff  and  his  wife 
were  upset  while  travelling  on  a  stage-coach  of  the  defendant,  and  both  were  injured, 
the  wife  dying  about  a  month  afterwards.  The  plaintiff  sought  to  recover  damages 
in  respect  of  the  loss  of  the  wife's  services,  as  well  as  for  his  own  injuries.  Lord 
Ellenbokough  told  the  jury  "they  could  only  take  into  consideration  the  bruises 
which  the  plaintiff  had  himself  sustained,  and  the  loss  of  his  wife's  society,  and  the 
distress  of  mind  he  had  suffered  on  her  account  from  the  time  of  the  accident  till 
the  moment  of  her  dissolution."  He  said:  "In  a  civil  court,  the  death  of  a  human 
being  cannot  be  complained  of  as  an  injury;  and  in  this  case,  the  damages  as  to  the 
plaintiff's  wife  must  stop  with  the  period  of  her  existence."  "While  the  reason 
given  in  the  case  of  Hig gins  v.  Butcher^  —  that  is,  that  where  the  private  wrong 
amounts  to  a  felony  it  is  merged  in  the  public  offence — has  been  generally  held  in 
this  country  to  be  inapplicable  to  our  civil  polity,  and  while  the  case  of  Baker  v. 
-BoWora' was  decided  at  too  late  a.  period  to  be  binding  upon  the  courts  of  this 
country  as  a  part  of  the  common  law,  yet  the  rule  as  there  laid  down  has  been  gen- 
erally followed. 

J  73.  Reason  of  the  Rule. — Various  reasons  have  been  advanced  by  judges 
and  text- writers  for  the  doctrine  laid  down  by  Lord  Bllbnbokotjqh  in  Baker  v.  Bolton.^ 
He  did  not  limit  it  to  felonies,  but  extended  it  to  all  deaths.  In  the  case  of  felonies, 
the  reason  may  well  have  been  founded  in  the  law  by  which  all  property  of  the  felon 
was  forfeited  to  the  crown.  This  left  nothing  to  satisfy  the  claims  of  private  justice, 
and  it  would  have  been  useless  to  maintain  an  action  which  could  afford  no  redress. 
It  may  be  that  the  reason  of  the  extension  of  the  rule  beyond  that  which  appears  in 
Higgins  v.  Butcher  *  can  be  accounted  for  in  this  way.  "  It  may  be  that  by  the  ancient 
common  law,  no  action  could  be  maintained  by  a  father  for  the  infringement  of  paren- 
tal rights  by  the  act  of  another,  unless  it  was  accompanied  with  that  intent  or 
wilfulness  which,  if  death  ensued,  would  make  the  offence  manslaughter  at  least,  — 
that  is,  felony.  In  such  state  of  the  law,  if  the  act  had  not  the  ingredient  of  an 
intent  which  might  make  it  felony,  then  no  action  could  be  maintained,  even  if  death 
did  not  ensue ;  and  if  it  had  that  element,  and  death  ensued,  then  there  was  a  felony, 
and  consequential  forfeiture."  '  A  learned  judge,  in  bis  opinion  in  a  case  where  an 
action  for  damages  was  brought  by  a  husband  for  the  death  of  his  wife,^  gives  the  reason 
as  follows :  "  When  it  is  said  that  the  death  of  a  human  being  cannot  be  made  the  sub- 
ject of  damages  in  a  civil  action,  we  must  infer  that  to  allow  the  remedy  in  such  a  case 
would  be  inconsistent  with  the  policy  of  the  law  that  will  not  permit  the  value  of 
human  life  to  become  the  subject  of  judicial  computation.  The  probability  of  its 
continuance  for  any  supposed  period  may  furnish  to  the  insurer  a  calculation  of 
chances  upon  which  he  may  speculate,  but  ought  not  to  be  regarded  by  the  courts, 

1  2  Root,  90.  °  Telv.  89;  s.  c,  1  Brownl.  205. 

3  1  Camp.  493.  '  Cutting  v.  Seabury,  1  Sprague,  522,  525. 

3  Yelv.  89;  s.  c,  1  Brownl.  205.  '  Storer,  J.,  in  Worley  v.  Cincinnati,  etc., 

*  Supra.  ^-  Co..  1  Handy,  481,  485. 

5 1  Camp.  493. 
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unless  connected  with  some  fixed  interest  in  property — as,  in  settling  the  value  of  an 
annuity,  or  detennining  the  present  worth  of  a  dower  estate.  To  extend  the  principle 
so  far  as  to  sanction  the  right  to  recover  for  the  loss  of  life,  by  those  whose  relation 
to  the  dead  would  have  authorized  an  action  for  an  injury  to  the  living,  might  most 
seriously  lessen  the  force  of  the  marital  obligation.  It  would  tend  to  the  belief  that 
in  all  cases  where  the  fault  of  another  has  produced  an  injury,  he  is  responsible  for 
all  the  consequences,  whether  they  are  fatal  or  not,  and  the  worth  of  life  might  be 
at  last  resolved  into  what  might  be  obtained  by  a  verdict.  And  where  the  expectation 
of  indemnity  for  the  loss  may  depend  as  much  upon  the  ability  of  the  party  to  pay 
as  upon  the  nature  of  the  injury  he  has  produced,  there  may  be  less  care  to  avoid 
danger,  and  less  anxiety  to  prevent  a  fatal  result  from  what  may  have  been,  under 
the  circumstances,  but  an  ordinary  accident."  Again,  it  is  said  that  "if  a  suit  should 
be  brought  to  recover  for  the  mental  suffering,  loss  of  society,  comfort,  support,  and 
protection,  resulting  from  the  death  of  another  person,  we  should  see  at  once,  so 
intertwined  is  the  web  of  human  affection,  interest,  and  relationship,  that  the  author 
of  his  death,  however  slight  or  accidental  his  default,  would  be  responsible  in  number- 
less actions  brought  on  behalf  of  wives,  children,  friends,  brothers,  sisters,  and 
dependents  of  all  degrees,  to  say  nothing,  for  the  present,  of  creditors ;  and  for  an 
injury  of  such  incalculable  extent,  writers  on  jurisprudence,  perhaps  without  strict 
accuracy,  have  assigned  the  awful  magnitude  of  the  wrong  as  the  reason  why  neither 
court  nor  jury  have  ever  been  trusted  by  the  law  with  the  function  of  estimating  it."  ^ 
Another  authority  says  ^  "  that  the  reason  of  the  rule  is  to  be  found  in  that  natural 
and  almost  universal  repugnance  among  enlightened  nations  to  setting  a  price  upon 
human  life,  or  any  attempt  to  estimate  its  value  by  a  pecuniary  standard,  —  a  repug- 
nance which  seems  to  have  been  strong  and  prevalent  among  nations  in  proportion 
as  they  have  become  more  enlightened  and  refined,  and  especially  so  where  the 
Christian  religion  has  exercised  its  most  beneficent  influence,  and  where  human  life 
has  been  held  most  sacred."  It  has  also  been  said  that  "  the  reason  why,  at  common 
law,  an  action  against  a  trespasser  died  with  the  person,  was  that  it  was  not  so  much 
an  action  for  pecuniary  loss  as  it  was  for  a  solatium  for  the  wounded  feelings  of 
the  plaintiff  and  for  the  punishment  of  the  defendant.  But  the  plaintiff  could  not  be 
solaced  nor  the  defendant  punished  after  death.  But  our  statute  confines  the  recovery 
to  the  amount  of  pecuniary  injury.  It  does  not  contemplate  solatium  for  the  plaintiff 
nor  punishment  for  the  defendant."  '  The  reasons,  generally,  above  given  seem  rather 
to  be  founded  in  sentiment  than  in  "right  reason."  This  repugnance  "to  setting  a 
price  upon  human  life,"  or  the  fear,  as  above  expressed,  that  to  give  a  right  of  action 
for  the  death  of  a  human  being  would  tend  "  most  seriously  to  lessen  the  force  of  the 
marital  obligation,"  and  that,  in  such  event,  there  might  be  "less  care  to  avoid 
danger,  and  less  anxiety  to  prevent  a  fatal  result,"  has  not  prevented  the  passage  of 
acts  fostering  the  business  of  life  insurance,  —  and  certainly  these  sentiments  have  not 
been  strong  enough  to  prevent  the  enactment  of  the  act  now  under  consideration. 

I  74.  Ancient  Sazon  Custom — 'Weregild.  —  It  maybe  here  remarked  that 
among  our  Saxon  ancestors,  many  hundred  years  ago,  before  the  introduction  of 
Christianity  in  the  island  of  Great  Britain,  the  custom  had  obtained  of  paying  for 
life  taken.  The  weregild  (werigildus)  was  the  price  of  homicide,  paid  for  killing  a 
man ;  the  pretium  redemptionis  of  the  offender,  as  the  werelada  was  when  the  price 

I  Connecticut,  etc.,  Ins.  Co.  v.  New  York,  2  Hyatt  v.  Adams,  16  Mich.  180, 191. 

etc.,  E.  Co.,  25  Conn.  265,  272.  s  Collier  v.  Axrington,  Phill.  L.  366, 358. 
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was  not  paid,  but  the  accused  denied  his  guilt  and  purged  *himself  by  the  oaths  of 
compurgators.  The  notion  of  compensation  ran  through  the  whole  criminal  law  of 
the  Anglo-Saxons,  who  allowed  a  recompense  for  every  kind  of  crime.  Every  man's 
life  had  its  value,  called  a  were,  or  capitis  esiimatio.  This  was  various  at  various 
times.  In  the  time  of  King  Athelstan,  a  law  was  made  to  settle  the  were  of  every 
order  of  persons  in  the  State.  The  king  was  rated  at  30,000  thrymsae  ;  prince  or  earl 
at  15,000,  an  earldermau  (supposed  to  be  the  origin  of  our  word  "alderman")  at 
8,000,  a  thane  at  2,000,  a  common  person  at  267  thrymsae, — the  thrymsae  (Saxon, 
thrim,  three)  being  a  piece  of  money  valued  at  three  shillings,  or,  according  to  some, 
the  one-third  part  of  a  shilling.  When  a  person  was  killed,  the  slayer  was  to  make 
compensation  to  the  relatives  of  the  deceased,  according  to  such  valuations.  In  the 
case  of  the  king,  half  of  the  were  went  to  his  relatives  and  half  to  his  people.  If 
the  deceased  were  a  stranger,  or  had  no  relatives,  the  were  was  divided,  —  half  to  go 
to  the  king,  and  half  to  the  most  intimate  companion  of  the  deceased.^ 

g  75.  Deodands. — Formerly,  at  common  law,  in  case  of  the  death  of  any  one 
by  accident,  forfeitures  were  imposed,  called  deodands.  Lord.  Coke,  in  defining 
them,  says :  '  "  Deodands  —  when  any  movable  thing  inanimate,  or  beast  animate,  do 
move  to  or  cause  the  untimely  death  of  any  reasonable  creature  by  mischance,  in  any 
county  of  the  realm  (and  not  upon  the  sea,  or  upon  any  salt  water),  without  the  will, 
oflFence,  or  fault  of  himself,  or  of  any  person."  '  But  no  deodand  accrued  in  the  case 
of  felonious  killing.*  Just  before  the  enactment  of  Lord  Campbell's  Act  a  statute 
was  passed  abolishing  deodands.^ 

J  76.  Lord  Campbell's  Act°  and  other  similar  Statutes. — Most  of  the 
States  in  the  Union  have  enacted  statutes  for  the  purpose  of  compensating  the  relatives 
of  persons  killed  by  the  wrongful  act  of  another.'  They  are  generally  modelled  after 
Lord  Campbell's  Act,  the  substance  of  which  is  as  follows :  — 

1.  An  action  is  maintainable  against  a  person  causing  death  through  wrongful  act, 
neglect,  or  default,  although  the  death  was  caused  under  such  circumstances  as 
amount  to  a  felony. 

2.  The  action  is  to  be  for  the  benefit  of  the  wife,  husband,  parent,  and  child,  and 
is  to  be  brought  in  the  name  of  the  executor  or  administrator,  and  the  amount 
recovered  is  to  be  divided  among  the  parties,  as  the  jury  may  direct. 

3.  The  action  is  to  be  commenced  within  twelve  months  after  the  death,  and  only 
one  action  will  lie  for  the  same  subject-matter. 

4.  The  plaintiflT  is  to  give  the  defendant  a  full  particular  of  persons  for  whose 
benefit  the  action  is  brought. 

5.  "Words  in  the  act  in  the  singular  number  apply  to  plurality;  "masculine" 
applies  to  feminine;  " persons  "  to  bodies  politic  and  corporate;  "parent"  includes 
father,  mother,  grandfather,  grandmother,  step-father,  and  step-mother;  "child" 
includes  son,  daughter,  grandson,  granddaughter,  step-son,  and  step-daughter. 

>  Wises.  Teerponing.SN.Y.  Leg.  Obs.  153,  «  9  &  10  Vict,  c.  93  (enacted  August  26, 

156.    See  also  Penn.,  etc.,  E.  Co.  v.  MoClos-  1846).    The  first  action  brought  under  the 

key's  Administrator,  23  Pa.  St.  526, 529.  statute  was  Barnes  v.  Ward,  2  Car.  &  Kir. 

2  Coke's  3d  Inst.,  c.  9.  661;  ».  c,  9  C.  B.  392;  U  Jur.  334;  19  L.  J.  (0. 

s  See  2  Reeve's  Hist.  Eng.  Law  (3d  ed.),  13.  P.)  193. 

*  Kegina  v.  Polwart,  1.  Q.  B.  818.  '  See  these  statutes,  j)0»«,  p.  1294  et  leq. 

6  9  &  10  Vict.,  c.  62  (August  18, 1846). 
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In  1864,  an  amendatory  act  •  was  passed,  which  provides  in  substance  that  — 

1.  If  there  is  no  executor  or  administrator,  or  if,  there  being  one,  no  action  is 
brought  in  his  name  within  six  months  after  the  death,  an  action  may  be  brought  ia 
the  names  of  the  beneiiciaries. 

2.  Money  may  be  paid  into  court  without  regard  to  its  division. 

These  statutes  are  generally  held  remedial  in  their  nature,'  although  they  have 
been  held  to  be  highly  penal  and  to  be  strictly  interpreted.'  It  is  provided  in  Iowa 
that  the  statute  shall  be  liberally  construed.*  It  is  there  held  that  a  statute  which 
provided  a  civil  remedy  for  the  death  of  a  human  being,  and  which  only  applied  to 
cases  where  the  death  was  occasioned  by  the  tort  of  a  common  carrier  or  railroad 
company,*  was  not  within  the  constitutional  inhibition  that  "  all  laws  of  a  general 
nature  shall  have  uniform  operation,"  and  that  "the  General  Assembly  shall  not  grant 
any  citizen,  or  class  of  citizens,  privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens."'  Statutes  of  this  kind  apply  equally  where 
the  wrong-doer  causing  the  death  is  a  corporation  as  where  he  is  a  natural  person.' 

J  77.  Personal  Representatives  —  Definition. — Lord  Campbell's  Act  pro- 
vides that  the  action  shall  be  brought  in  the  name  of  the  "executor  or  administra- 
tor." It  will  be  seen,  by  referring  to  the  statutes  hereinafter  set  forth,^  that  many  of 
the  States  have  changed  this  wording,  in  enacting  laws  similar  to  the  British  act,  so  a» 
to  provide  that  "  every  such  action  shall  be  brought  by  and  in  the  name  of  the  per- 
sonal representatives  of  such  deceased  person."  This  has  given  rise  to  the  question,  , 
Who  are  the  personal  representatives  ?  Which  has  been  answered  by  construing  the 
words  to  mean  the  executor  or  administrator,  and  not  the  next  of  kin.'  In  Indiana, 
it  has  been  held  that  where  the  suit  is  brought  for  the  death  of  a  wife,  the  action 
should  be  brought  in  the  joint  names  of  the  husband  and  administrator. i" 

2  78.  Who  are  "Next  of  Kin." — Frequently  statutes  provide  that  the  amount 
recovered  shall  be  for  the  exclusive  benefit  of  the  "  widow  and  next.of  kin."  It  will 
be  suflScient  to  maintain  the  action  if  there  be  either  a  widow  or  next  of  kin  surviv- 
ing, but  there  must  be  at  least  one  surviving  relative  of  the  class  named  in  the  stat- 

1  27  &  28  Vict.,  c.  95.  »  Hagan  v.  Kean,  3  DiU.  124;  Chicago  v. 

'  Lamphear  v.  Buckingham,  33  Conn.  237;  Major,  18  III.  349;  Drew  v.  Milwaukee,  etc.. 

Beach  v.  Bay  State,  etc.,  Co.,  10  Abb.  Pr.  71;  E.  Co.,  5  Ch.  Leg.  N.  314;  Kramer  v.  Market 

Whitford  v.  Panama  E.  Co.,  23  N.  Y.  465;  Street E.  Co.,  26  Cal. 434;  Whiton  C.Chicago, 

Haggerty  J).  Central  E.  Co.,  31  N.  J.  L.  349.  etc.,  E.  Co.,  21  Wis.  305;  BoutiUer  v.  Mil- 

'  Lexington  v.  Lewis's  Administi-atrix,  10  wankee,  8   Minn.  97 ;   Needham   v.   Grand 

Bush,  677;  Board  ot  Internal  Improvement  Trunk  E.  Co.,  38  Vt.  294;  Indianapolis,  etc., 

V.  Scearce,  2  Duv.  576.  E.  Co.  v.  Stout,  53  Ind.  143,  158 ;  Woodward 

*  Code  Iowa  1873,  p.  431,  §  2538.  v.  Cbicago,  etc.,  E.  Co.,  23  Wis.  400,  404.    See 

'  Iowa  Acts  1862,  chap.  169,  §  7.  Ejall  v.  Kennedy,  8  Jones  &  Sp.  347,  where 

«  McAunich  ».  Mississippi,  etc.,  E.  Co.,  20  it  is  held  he  must  be  appointed  by  a  court 

Iowa,  338.  having  jurisdiction.      In  Wefstern,  etc.,  E. 

'  Eailway  Co.  v.  Whitton's  Administrator,  Co.  v.  Strong,  62  Ga.  461,  465,  it  is  said  that, 

13  Wall.  370;  South -Western  E.  Co.  v.  Paulk,  in  the  absence  of  a  representative,  the  court 

24  Ga.  356;  Louisville,  etc.,  E.  Co.  v.  Burke,  is  not  prepared  to  say  the  beneficiaries  may 

6  Coldw.  45 ;  Baker  v.  Bailey,  16  Barb.  64;  not  sustain  the  action. 

Donaldson  v.  Mississippi,   etc.,  E.  Co.,  18  m  Long  v.  Morrison,  14  Ind.  595.    See  also 

Iowa,  280;  Pennsylvania  E.  Co.  ».  Vandiver,  Ohio,  etc.,    E.  Co.   v.  Tindall,  13  Ind.  366 

42  Pa.  St.  365.    See  also  lUiuois,  etc.,  E.  Co.  (which  reconciles  two  statutes  on  the  sub- 

V.  Cragin,  71  III.  177.  jeot),  and  Pittsburgh,  etc.,  E.  Co.  v.  Vhung's 

'  Post,  p.  1294  et  seq.  Administrator,  27  Ind.  613. 
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Interpretation —  "  'Wrongful  Act,  Neglect,  or  Default." 

ute.i  Neither  husband  nor  wife  are  "next  of  kin"  to  each  other,  at  law,  no  one 
coming  within  the  term  who  was  not  included  in  the  provisions  of  the  Statute  of 
Distributions.^  But  there  are  cases  holding  that  it  is  immaterial  how  remote  the 
relationship  of  the  survivors  to  the  deceased  may  be,  if  they  are  dependent  upon 
him  for  support,  compensation  may  be  given  them  under  the  statute.'  So,  too,  dam- 
ages may  be  recovered  for  the  death  of  an  infant  child,*  and  some  of  the  States  have 
by  statute  given  this  right' 

^  79.  Wrongful  Act,  Neglect,  or  Default.  — It  is  no  defence  that  the  "wrong- 
ful act,  neglect,  or  default"  which  caused  the  death  was  unintentional.^  Where  the 
killing  was  intentional,  and  a  plea  of  self-defence  is  set  up  by  the  defendant,  it  de- 
volves upon  the  plaintiff  afllrmatively  to  show  the  contrary,  in  order  to  hold  the 
defendant  liable.  The  killing  being  shown,  in  such  a  case  no  presumption  of  wrong- 
fulness or  malice  arises,  as  in  criminal  prosecutions  for  homicide.'  In  Georgia,  it  is  held 
that  if,  in  resisting  a  battery,  the  assailant  be  wilfully  slain,  his  widow  may  recover 
damages,  unless  the  homicide  is  justifiable.  If  it  amounts  either  to  murder  or  volun- 
tary manslaughter,  it  is  a  cause  of  action.  The  aggressive  conduct  of  the  deceased, 
and  his  unlawful  violence,  will  go  in  mitigation  of  damages.*  So,  in  an  action  for 
damages  for  killing  a  slave,  the  defendant  could  give  evidence  of  the  slave's  character 
for  turbulence  and  insubordination  for  the  purpose  of  aiding  his  defence, — that  the 
slave  was  killed  in  an  act  of  insubordination,  —and  also  for  the  purpose  of  mitigating 
the  damages.'    Under  a  statute  in  Kentucky,'"  providing  that  "  if  the  life  of  any  per- 


1  SafEord  ».  Drew,  3  Duer,  627;  Lucas  ». 
New  York,  etc.,  K.  Co.,  21  Barb.  245;  Green 
V.  Hudson  Kiver  E.  Co.,  16  How.  Pr.  263; 
t.  c,  31  Barb.  260;  Baltimore,  etc.,  E.  Co.  v. 
Gettle,  3  W.  Va.  376 ;  Chicago  v.  Major,  18  lU. 
349;  MoMahon  v.  New  York,  33  N.  Y.  642; 
Oldfleld  V.  New  York,  etc.,  E.  Co.,  UN.  Y.  310; 
Haggerty  v.  Central  E.  Co.,  31  N.  J.  L.  349. 
In  Georgia,  a  statute  (Code  Ga.  1873,  §  2971) 
whicli  provides  for  the  recovery  of  damages 
lor  physical  injuries,  and  which  limits  the 
right  of  action  to  the  widow,  and  if  no 
widow,  then  to  the  child  or  children,  tor  the 
homicide  of  the  husband  or  parent,  has 
been  held  to  give  no  right  of  action  to  a  hus- 
band for  the  death  of  his  wife.  Georgia  E. 
Co.  V.  Wynn,  42  Ga.  331.  See  also  Miller  v. 
South- Western  B.  Co.,  and  Lovette  v.  South- 
western K.  Co.,  55  Ga.  143.  Where  the  stat- 
ute specifies  the  "  child  "  of  the  deceased, 
an  illegitimate  child  is  not  within  the  de- 
scription. Dickinson  v.  North-Eastern  E. 
Co.,  2  Hurl.  &  Colt.  735;  Coleridge,  J.,  in 
Blake  v.  Midland  E.  Co.,  10  Eng.  Law  &  Eq. 
437,  443.  But  in  Ohio  it  Is  held  that  an  ille- 
gitimate child  is  next  of  kin  to  its  mother. 
Muhl's  Administrator  v.  Southern,  etc.,  E. 
Co.,  10  Ohio  St.  272.  Under  Lord  Cr.mpbell's 
Act,  it  is  held  that  a  child  en  ventre  sa  mere 
is  entitled  to  damages  for  death  of  its  father. 
The  George  and  Eichard,  L.  E.  3  Ecc.  &  Ad. 
466.    For  the  definition  of  the  word  "  child," 


see  Pittsburgh,  etc.,  E.  Co.  v.  Vinlng's  Ad- 
ministrator, 27  Ind.  613. 

2  Bouv.  L.  Die,  tit.  "Next  of  Kin;" 
Townsend  ».  Eadclifle,  44  HI.  446;  Adminis- 
tratrix of  Dunheae  v.  Ohio  Life  Ins.  Co.,  1 
Disney,  257;  Lucas  v.  New  York,  etc.,  E.  Co., 
21  Barb.  245;  Green  v.  Hudson  Eiver  E.  Co., 
32  Barb.  25;  Dickens  v.  New  York,  etc.,  E. 
Co.,  23  N.  Y  158;  Worley  v.  Cincinnati,  etc., 
E.  Co.,  1  Handy,  481;  Drake  v.  GUmore,  52 
N.  Y.  389.  But  see  Steele  v.  Kurtz,  28  Ohio 
St.  191. 

8  Chicago,  etc.,  E.  Co.  v.  Shannon,  43  HI. 
338;  Quincy  Coal  Co.  ti.  Hood,  77  HI.  68. 

*  Oldfield  V.  New  York,  etc.,  E.  Co.,  3  B. 
D.  Smith,  103  (affirmed  in  14  N.  Y.  310) ;  Chi- 
cago V.  Major,  18  111.  349;  Quin  v.  Moore,  16 
N.  Y.  432;  MoMahon  v.  New  York,  33  N.  Y. 
642;  Ihl !).  Forty-second  Street  E.  Co.,  47  N. 
Y.  317;  Louisville,  etc.,  E.  Co.  ».  Connor, 
9  Heisk.  19. 

6  Frank  v.  New  Orleans,  etc.,  E.  Co.,  20 
La.  An.  25 ;  Muldowney  v.  Illinois,  etc.,  B. 
Co.,  36  Iowa,  462. 

«  Baker  v.  Bailey,  16  Barb.  54. 

'  Evans  v.  Newland,  34  Ind.  113.  See  also 
White  V.  Maxcy,  64  Mo.  552 ;  Morgan  v.  Dur- 
f ee,  69  Mo. — ;  March  «. Walker,  48  Texas,  372. 

8  Weeks  v.  Cottingham,  58  Ga.  559. 

«  Williams  v.  Fambro,  .30  Ga.  232. 

w  2  Stanton  Ky.  Eev.  Stat.  510,  §  8  (Gen. 
Stat.  Ky.  1873,  chap.  57,  §  3). 
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son  or  persons  is  lost  or  destroyed  by  the  wilful  neglect  of  another  person,  *  *  * 
then  the  widow,  heir,  or  personal  representative  of  the  deceased  shall  have  the  right 
to  sue  such  person  *  *  *  and  recover  punitive  damages  for  the  loss  or  destruc- 
tion of  the  life  aforesaid."  The  term  "wilful  neglect"  has  been  defined  "to  be 
such  conduct  as  evidences  reckless  indifference  to  the  safety  of  the  public,  or  an 
intentional  failure  to  perform  a  plain  and  manifest  duty,  in  the  performance  of  which 
the  public  has  an  interest."  '  And  it  is  held  that  "wilful  neglect  and  wanton  neglect 
are  nearly  s3monymou3,  each  implying  either  actual  malice  or  anti-social  reckless- 
ness;"^ but  "gross  negligence"  is  not  synonymous  with  "wilful  neglect."" 
Therefore,  as  it  is  the  duty  of  a  turnpike  company  to  have  bridges  wherever  the 
safety  or  convenience  of  travel  requires,  and  so  to  construct  and  preserve  them  as  to 
secure  travellers  against  the  incidental  accidents  to  which  the  ordinary  use  of  them  may 
be  liable,  wilful  neglect  of  this  duty  means  a  knowledge  by  the  company  of  the  in- 
sufficiency of  its  bridge  for  that  end,  and  a  voluntary  failure  to  remedy  the  defect.  A 
palpable  and  perilous  defect,  discoverable  by  ordinary  vigilance,  might  authorize  the 
presumption  of  such  knowledge  and  neglect.*  And  in  a  case  under  the  statute, 
where  an  action  was  brought  against  the  city  of  Lexington  for  damages  for  the 
death  of  the  plaintiff's  intestate,  caused  by  the  blasting  done  in  constructing  a  cistern 
for  the  city,  and  where  it  was  averred  that  the  parties  engaged  in  the  prosecution  of 
the  work  "  acted  so  recklessly,  carelessly,  and  wantonly,  and  with  such  indifference  to 
the  rights  of  others,  and  especially  her  son,  that  one  of  the  stones,  so  thrown  up  by 
said  blasting  with  gunpowder,  was  thrown  with  such  force  against  said  lad  that  he  was 
instantly  killed  by  it,"  the  court  says :  "  All  this  may  have  resulted  from  a  very  slight 
want  of  care  and  prudence ;  *  *  *  the  words 'wanton,' 'reckless,' and 'careless,' 
*  *  *  taken  singly  or  collectively,  are  not  the  equivalent  of  'wilful.'  *  *  * 
To  authorize  a  recovery  under  this  act,  it  is  essential  that  the  loss  of  life  shall  have 
been  the  result  of  wilful  neglect ;  and  as  the  statute  is  highly  penal  in  its  nature,  a 
petition  under  it,  to  be  good,  must  charge  the  exact  character  of  neglect  for  which  a 
recovery  may  be  had ;  and  while  it  is  not  indispensable  that  the  exact  language  of  the 
statute  shall  be  used,  it  is  absolutely  necessary  that  the  charge  shall  be  made  in 
language  clearly  importing  as  high  a  degree  of  negligence  as  that  for  which  the  law- 
making power  intended  the  penalty  to  be  imposed."  *  In  another  case  ^  under  the 
same  statute,  it  appeared  that  the  defendant  wrongfully  presented  a  loaded  pistol  in 
a  room  where  many  persons  were  present,  and  while  he  held  it  in  his  hand  it  was  dis- 
charged, the  load  striking  and  killing  the  plaintiff's  husband.  The  person  killed  was 
not  the  one  with  whom  the  defendant  was  quarrelling,  nor  the  person  whom  he 
intended. to  injure.  The  court  held  the  defendant  liable,  saying  that  "the  act  of 
drawing  a  loaded  pistol,  with  the  intention  of  using  it,  in  a  room  where  there  were 
many  persons  together,  manifests  such  an  utter  disregard  of  the  consequences  which 
might  result  from  the  use  of  the  weapon  as  leaves  the  party  without  any  excuse  for 
his  conduct.  The  killing,  although  not  intentional,  was  the  result  of  perfect  reckless- 
ness, and,  as  such,  rendered  the  defendant  liable  for  the  civil  injury  which  was  pro- 
duced by  his  wilful  negligence."    But  if  the  killing  was  intentional,  it  does  not  come 

1  Jacobs's    Administrator    v.  LonisviUo,  «  Hansford's  Administratrix  v.  Payne,  11 
etc.,   E.    Co.,   10  Bush,  263;  Lexington   v.       Bush,  380. 

Lewis's  Administratrix,  10  Bush,  677.  «  Board    ol   Internal   Improvements    v. 

2  Board    ol    Internal    Improvements    v.       Scearce,  2  Duv.  576. 

Scearce,  2  Duv.  576;   Lexington  b.  Lewis's  '  Lexingtons.  Lewis's  Administratrix,  10 

Administratrix,  10  Bush,  677;  ante,  pp.  1003,       Bnsh,  677. 


1024. 


«  Chiles  V.  Drake,  2  Mete.  (Ky.)  146. 
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Contributory  Negligence  of  Deceased. 


within  the  term  "wilful  negligence,"  as  "the  redress  of  injuries  consisting  in  the 
destruction  of  life  resulting  from  negligence  is  the  exclusive  subject  to  which  all  the 
provisions  of  the  statute  relate."  i  And  although  a  right  to  recover  be  given  to  a 
widow  or  children  for  the  homicide  of  the  husband  or  parent,  in  broad  terms  and 
without  qualification,'  yet  this  does  not  cover  every  case  of  homicide.  Cases  of  self- 
defence,  of  inevitable  accident,  of  execution  by  command  of  the  law,  etc.,  must,  from 
the  nature  of  things,  be  excepted.'  The  Indiana  statute* provides  that  an  action  may 
be  maintained  "  where  the  death  of  one  is  caused  by  the  vyrongful  act  or  omission  of 
another."  It  has  been  decided  that  the  words  "wrongful  act  or  omission,"  used  in 
the  statute,  mean  the  same  as  negligent  act  or  omission.' 

^  80.  The  Action  cannot  be  maintained  unless  the  Deceased  conid 
have  maintained  an  Action  if  Death  had  not  ensued. — Most  of  the 
statutes  have  followed  Lord  Campbell's  Act  in  providing  that  if  the  deceased  could 
not  have  maintained  an  action  "if  death  had  not  ensued,"  his  personal  representatives 
cannot.  Hence,  under  such  statutes,  where  death  has  been  caused  by  the  "wrongful 
act,  neglect,  or  default "  of  a  fellow-servant,  damages  cannot  be  recovered  of  the  com- 
mon employer ;  *  or  where  the  deceased  directly  contributed  to  the  infliction  of  the 
injury  by  which  he  lost  his  life ;  '  or  where  the  death  was  not  the  natural  and  proxi- 


'  Spring's  Administrators.  Glenn,  12  Bush, 
172;  Chiles  v.  Drake,  2  Mete.  (Ky.)  148. 

s  Code  Ga.  1873,  §  2971. 

3  Western,  etc.,  E.  Co.  v.  Strong,  52  Ga. 
461. 

i  2  Rev.  Stat.  Ind.  1876,  p.  309,  art.  46,  §  784. 

"  Jeffiersonville,  etc.,  R.  Co.  v.  EUey,  39 
Ind.  568,  687. 

0  Hutchinson  v.  York,  etc.,  R.  Co.,  6  Eng. 
Rail.  Cas.  580 ;  EUiott  v.  .St.  Louis,  etc.,  E.  Co., 
67  Mo.  272;  Smith  v.  Steele,  44  L.  J.  (Q.  B.) 
60 ; ».  c,  L.  R.  10  Q.  B.  125 ;  Swainson  v.  North- 
Eastern  R.  Co.,  26  Week.  Rep.  413;  Cannon  v. 
Rowland,  34  Ga.  422;  Chicago,  etc.,  R.  Co.  v. 
Swett,  45  111.  197;  Toledo,  etc.,  R.  Co.  v. 
Moore,  77  111.  217 ;  Ohio,  etc.,  E.  Co.  v.  Tindall, 
13  Ind.  366;  Senior  v.  Ward,  28  L.  J.  (Q.  B.) 
139 ;  s.  c,  7  Week.  Rep.  261 ;  5  Jur.  (N.  s.)  172 ; 
1  El.  &  El.  385;  Wigmore  v.  Jay,  19  L.  J. 
(Exch.)  300;  o.  c,  5  Exch.  354;  Toledo,  etc., 
E.  Co.  V.  Oonroy,  68  111.  560;  McMillan  v. 
Saratoga,  etc.,  R.  Co.,  20  Barb.  449;  Slattery's 
Administrator  v.  Toledo,  etc.,  R.  Co.,  23  Ind. 
81;  Hubgh  v.  New  Orleans,  etc.,  R.  Co.,  6  La. 
An.  495 ;  Madison,  etc.,  R.  Co.  v.  Bacon,  66 
Ind.  205;  Dynen  «.  Leach,  26  L.  J.  (Exch.) 
221 ;  LouisyUle,  etc.,  R.  Co.  v.  Collins,  2  Dnv. 
114;  JeffersonviUe,  etc.,  R.  Oo.  v.  Hendricks, 
26  Ind.  228 ;  ».  c,  41  Ind.  48 ;  Higgins  v.  Hanni- 
bal, etc.,  R.  Co.,  36  Mo.  418;  Packet  Co.  v. 
McCue,  17  Wall.  508 ;  Kansas,  etc.,  R.  Co.  v. 
Salmon,  11  Kan.  83.  And  see  Paulmieri).  Erie 
R.  Co.,  34  N.  J.  L.  151,  and  Smith  v.  New  York, 
etc.,  R.  Co.,  6  Dner,  225.  But  see  Marshall  v. 
Stewart,  33  Eng.  Law  &  Bq.  1 ;  The  Highland 


Light,  2  Am.  L.  T.  118.  And  see  Baltimore, 
etc.,  E.  Co.  V.  Trainor,  33  Md.  542. 

'  Maherc.  Atlantic,  etc.,  R.  Co.,  64 Mo.  267; 
Kai'le  V.  Kansas  City,  etc.,  B.  Co.,  55  Mo.  476; 
Tucker  «j.  Chaplin,  2  Car.  &  Kir.  730;  Louis- 
ville, etc.,  E.  Co.  V.  Burke,  6  Coldw.  45; 
Higgins  V.  Hannibal,  etc.,  R.  Co.,  36  Mo.  418 ; 
Harlan  v.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  480; 
s.  c,  65  Mo.  22 ;  Curran  v.  Wan-en  Chemical, 
etc.,  Co.,  36  N.  Y.  153;  Wilds  v.  Hudson 
River  R.  Co.,  24  N.  Y.  430;  Wltherley  v.  Re- 
gent's Canal  Co.,  12  C.  B.  (N.  s.)  2;  Gay  v. 
Winter,  34  Cal.  153 ;  Rowland  v.  Cannon,  35 
Ga.  105;  Indianapolis,  etc.,  E.  Co.  v.  Stout,  53 
Ind.  143 ;  Teller  v.  Northern  E.  Co.,  30  N.  J.  L. 
188;  Paulmier  v.  Erie  E.  Co.,  34  N.  J.  L.  151; 
Bancroft K.  Boston,  etc.,  R.  Co.,  97  Mass.  275; 
The  State  v.  Baltimore,  etc.,  E.  Co.,  24  Md.  84, 
108;  Baltimore,  etc.,  R.  Co.  v.  Miller,  29  Md. 
252;  Baltimore,  etc.,  R.  Co.  v.  Smith,  29 
Md.  460;  Baltimore,  etc.,  R.  Co.  v.  Fryer, 

30  Md.  47;   Northern,  etc.,  E.  Co.  o.  Geis, 

31  Md.  357;  Baltimore,  etc.,  R.  Co.  v.  Train- 
or, 33  Md.  542 ;  Cumberland,  etc.,  E.  Co.  v. 
Fazenbaker,  37  Md.  156 ;  Lehman  v.  Brooklyn, 
29  Barb.  234;  Mitchell  v.  New  York,  etc., 
R.  Co.,  2  Hun,  535;  Pennsylvania  R.  Co.  v. 
Zebe,  33  Pa.  St.  318;  Lofton  v.  Vogles,  17 
Ind.  105 ;  Evansville,  etc.,  R.  Co.  v.  Lowder- 
milk,  15  Ind.  120;  Bronk  u.  New  York,  etc., 
R.  Co.,  5  Daly,  454 ;  Massoth  v.  Delaware,  etc., 
Canal  Co.,  6  Hun,  314;  WiUetts  v.  Buffalo, 
etc.,  E.  Co.,  14  Barb.  685;  Button  e.  Hudson 
River  R.  Co.,  18  N.  Y.  248;  Knight  o.  Pont- 
chartrain  E.  Co.,  23  La.  An.  462;  Hill  v.  Louis- 


1280 


REMEDIES,  PROCEDUEE,  AND   DAMAGES. 


Notes. 


mate  consequence  of  the  acts  proved.^  In  Georgia,  there  is  a  statute  making  it  no 
defence  to  actions  for  injuries  sustained  by  railroad  employees  that  the  injury  was 
caused  by  a  fellow-servant.''  But  railroad  companies  may,  in  the  contract  of  employ- 
ment, stipulate  that  they  will  not  be  responsible  for  injuries  sustained  by  the 
negligence  of  a  co-employee.'  It  is  held  in  Missouri,  under  a  statute  which  provides 
that  "whenever  any  person  shall  die  from  an  injury,"  •  etc.,  an  action  may  be  main- 
tained by  the  surviving  relatives,  that  the  words  "any  person"  do  not  include  em- 
ployees killed  by  the  negligence  of  a  fellow-servant.*  Where  one  is  on  a  train  by 
stealth  or  fraud,  paying  no  fare,  and  is  killed  by  the  wrongful  act  of  the  company, 
his  representatives  cannot  recover  damages  therefor.'  But  the  statute,  in  allowing 
actions  to  be  maintained  only  in  cases  where  an  action  would  lie  by  the  party  injured, 
if  living,  does  not  refer  to  the  party  in  any  narrow  or  technical  sense.  It  manifestly 
looks  rather  to  the  cause  of  action  than  to  the  particular  parties  of  record.  Hence 
an  action  may  be  maintained  by  the  administrator  of  a  deceased  wife  for  damages 
sustained  by  her  death,  although,  if  she  had  lived,  she  could  not  have  sued  alone 
for  the  injuries,  but  must  have  joined  her  husband.' 


ville,  etc.,  E.  Co.,  9  Heisk.  S23 ;  Sims  v.  Macon, 
etc.,  E.  Co.,  28  Ga.  93 ;  Sears  v.  Central  E.,  etc., 
Co.,  53  Ga.  630;  Oldfleld  v.  New  York,  etc., 
E.  Co.,  3  E.  D.  amith,  103 ;  Sheridan  v.  Brook- 
lyn, etc.,  E.  Co.,  36  N.  Y.  39;  Springett  v. 
Ball,  4  FoBt.  &  Fin.  472 ;  Thorogood  v.  Bryan, 
8  C.  B.  115 ;  ».  c,  18  L.  J.  (C.  P.)  336.  In  IIU- 
nois,  the  doctrine  of  comparative  negligence 
obtains ;  that  Ib,  where  the  negligence  of  the 
deceased  is  slight,  and  that  of  the  defendants 
is  gross  in  comparison  therewith,  the  repre- 
sentatives of  the  former  may  recover-  See 
Chicago,  etc.,  E.  Co.  v.  Triplett,  38  111.  182; 
Chicago,  etc.,  R.  Co.  v.  Payne,  49  IL.  499; 
niinois,  etc.,  E.  Co. ».  Cragin,71  111.  177;  Illi- 
nois, etc.,  E.  Co.  „.  Hoffman,  67  111.  287;  Chi- 
cago, etc.,  E.  Co.  V.  Lee,  68  111.  576;  Chicago, 
etc.,  E.  Co.  V.  Mock,  72  111.  141;  Illinois,  etc., 
E.  Co.  V.  Goddard,  72  111.  667;  Chicago,  etc., 
E.  Co.  V.  Becker,  76  111.  25;  Schmidt  v.  Chi- 
cago, etc.,  E.  Co.,  83  lU.  405 ;  Chicago  v.  Starr, 
42  HI.  174^  Eockford,  etc.,  E.  Co.  v.  Delaney, 
82  111.  198.  In  Georgia  and  Tennessee,  the 
contributory  negligence  of  the  deceased 
may  be  shown  in  mitigation  of  damages. 
Macon,  etc.,  E.  Co.  v.  Johnson,  38  Ga.  409; 
Hendricks  v.  Western,  etc.,  E.  Co.  62  Ga.  467 ; 
Atlanta,  etc.,  E.  Co.  v.  Ayers,  53  Ga.  12; 
Nashville,  etc.,  E.  Co.  v.  Smith,  6  Heisk.  174. 
In  Indiana,  in  an  action  for  damages  caused 
by  the  negligence  of  another,  it  must  appear 
by  the  facts  alleged,  or  by  direct  averment, 
that  the  plaintiff  did  not  contribute  to  the 
injui-y  complained  of.  It  is  held  that  this 
rule  applies  also  in  the  case  of  one  suing  in 
his  own  right  for  the  death  of  another.  "It 
is  not  enough  to  aver  that  the  deceased  was 
without  negligence.  It  must  also  be  shown 
that  the  person  who  claims  the  damages  in 


bis  own  right  was  also  without  negligence." 
Sullivan  v.  Toledo,  etc.,  E.  Co.,  58  Ind.  26. 

1  Wagners).  Woolsey,  1  Heisk.  235;  Balti- 
more, etc.,  E.  Co.  V.  Trainer,  33  Md.  542; 
Sherman  v.  Western  Stage  Co.,  24  Iowa,  515; 
McLean  v.  Burbank,  11  Minn.  277;  Sauter 
V.  New  York,  etc.,  E.  Co.,  66  N.  Y.  50; 
Nickerson  v.  Harriman,  38  Me.  277 ;  GInna  v. 
Second  Avenue  E.  Co.,  8  Hun,  494 ;  s.  c,  67 
N.  Y.  596.  The  maxim,  "In  pari  delicto^ 
potior  est  conditio  defendentis  et  possidentis,** 
applies  equally  to  actions  brought  under 
these  statutes  as  in  other  cases.  Therefore 
it  has  been  held,  where  the  defendant,  a 
railroad  company,  was  engaged  in  carrying 
Confederate  troops,  and  the  husband  of 
plaintiff,  a  Confederate  soldier,  was  killed 
on  the  cars  of  the  defendant,  whUe  engaged 
in  the  service  of  the  Confederate  govern- 
ment, the  plaintiff  could  not  recover  damages 
sustained  by  the  death.  Martin  v.  Wallace, 
40  Ga.  52.  See  also  Wallace  v.  Cannon,  38 
Ga.  199;  s.  c,  sub  nom.  Cannon  v.  Eowland, 
34Ga.  422;35Ga.  105. 

2  Code  Ga.  1873,  §§  2083, 3036;  Atlanta,  etc., 
E.  Co.  V.  Ayers,  53  Ga.  12.  See  also  PhUo  v. 
Illinois,  etc.,  E.  Co.,  33  Iowa,  47. 

'  Western,  etc.,  E.  Co.  •/.  Strong,  52  Ga. 
46] ;  ante,  p.  1025. 

*  1  Wag.  Stat.  Mo.  1872,  p.  519,  chap.  43,  §  2; 
1  Eev.  Stat.  Mo.  1879,  p.  349,  §  2121. 

'  Proctor  V,   Hannibal,  etc.,  E.  Co.,  64  Mo. 
112;  Connnor  «.  Chicago,  etc.,  E.  Co.,  69  Mo.  . 
285  (overruling  Schultz  v.  Pacific  E.  Co.,  36 
Mo.  13) ;  ante,  p.  1004. 

6  Toledo,  etc.,  E.  Co.  v.  Brooks,  81  111.  245; 
Chicago,  etc.,  E.  Co.  v.  Michie,  83  111.  427. 

'  Green  v.  Hudson  Eiv.  E.  Co.,  31  Barb.  260 
(overruling  Lynch  v.  Davis,  12  How.  Pr.  323). 
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?  81.  When  the  Act  amounts  to  a  Felony.  —  The  old  maxim  that  a  trespass 
is  merged  in  a  felony  has  sometimes  been  supposed  to  mean  that  there  is  no  redress 
at  common  law  by  civil  action  for  an  injury  which  amounts  to  a  felony.  While  this 
may  have  been  the  case  in  the  earlier  state  of  the  law,  more  recently,  and  prior  to 
Lord  Campbell's  Act,  —  which,  as  to  deaths,  changed  the  law  in  this  respect,— after  the 
defendant  was  convicted  of  the  felony  he  was  liable  to  a  civil  suit  by  the  party  in- 
jured.' He  was  also  liable  after  acquittal,  unless  it  were  obtainei  per  fraudem.''  But 
where  it  appeared  that  a  felony  had  been  committed,  it  was  well  settled  that  at  common 
law  the  sufferer  could  not  maintain  a  civil  suit  against  the  offender,  till  he  had  been 
tried  for  the  felony.^  But  the  rule  as  to  the  right  of  action  being  suspended  by  the 
felony  was  not  applicable,  except  between  the  party  injured  and  the  criminal  himself.* 
It  was  therefore  held,  in  a  case  where  an  action  for  damages  was  brought  against  a 
defendant  for  the  negligence  of  his  servant,  by  which  the  daughter  of  the  plaintiff 
was  killed,  that  a  plea  that  the  acts  complained  of  amounted  to  a  felonious  act,  and 
that  the  person  committing  them  had  not  been  prosecuted,  was  bad.^  It  has  also 
been  held  that,  as  the  doctrine  of  merger  of  the  civil  remedy  in  the  public  crime,  at 
common  law,  was  based  upon  the  feudal  system,  by  which  the  commission  of  a  felony 
by  the  tenant  worked  a  forfeiture  of  the  whole  of  the  feudatory's  interest  in  the 
grant,  as  well  as  his  goods  and  chattels,  and  as  we  have  no  forfeitures  n  this  country^ 
an  action  may  be  maintained  for  the  private  wrong,  although  the  act  which  is  the 
foundation  of  the  suit  amounts  to  a  felony.'  In  New  York,  it  is  provided  by  statute 
that'  "the  right  of  action  of  any  person  injured  by  any  felony  shall  not,  in  any  case> 
be  merged  in  such  felony,  or  be  in  any  manner  affected  thereby."  Therefore  it  was 
held  that  an  action  broiight  by  the  representatives  of  a  deceased  person  for  damages 
sustained  by  reason  of  his  death,  caused  by  the  felonious  act  of  another,  was  not  pre- 
maturely brought  before  the  defendant  had  been  tried  on  a  criminal  prosecution.'  In 
cases  of  involuntary  manslaughter  in  the  performance  of  a  lawful  act,  where  the 
necessary  discretion  and  caution  have  not  been  observed,  it  has  been  held  in 
Georgia  that,  as  these  are  cases  which  do  not  amount  to  felonies,  the  private  injuries 
are  not  merged  in  the  public  wrong,  nor  suspended  until  the  public  has  been  avenged.' 
But  there  is  a  statute  in  the  same  State""  providing  that,  in  order  to  recover  damages 
for  an  injury  committed  to  the  person,  "  if  the  injury  amounts  to  a  felony,  *  *  * 
the  person  injured  must  either  simultaneously,  or  concurrently,  or  pf-eviously,  prose- 
cute for  the  same,  or  allege  a  good  excuse  for  the  failure  so  to  prosecute."  So,  it  has 
been  held  that,  where  an  action  for  the  injury  complained  of  was  brought  by  a  father 
against  a  street-railway  company  for  killing  his  male  child,  aged  two  years,  by  means 
of  the  carelessness  and  negligence  of  the  agents  of  the  company  in  the  management  of 
one  of  its  oars,  without  blame  or  fault  of  the  child,  as  the  tort  complained  of  was 
primd  facie  a  felony,  the  plaintiff  should  have  alleged  in  his  declaration  that  he  had 
prosecuted  the  agent  of  the  defendant  on  the  criminal  side  of  the  court,  or  alleged  a 

1  Markhamc.  Cob, Latch,  144;  Lutterelle.  Williams  v.  Hedrioks,  Sneed  (Ky.),  203; 
Eeynell,  1  Mortem,  282;  Dawkes  «.  Cove-       Lolton  «.  Vogles,  17  Ind.  105. 

neigh.  Style,  346.  '  2  Eev.  Stat.  N.  T.  1829,  p.  292,  §  2.    There 

2  Crosby  v.  Leng,  12  East,  409.  is  also  a  similar  statute  in  Kentucky.  Eev. 
8  Cooper  V.  Witham,  1  Sid.  375 ;  1  Lev.  247.  Stat.  Ky.,  chap.  28,  §  4.  See  Eden  v.  Lexing- 
*  White  V.  Spettigue,  13  Mee.  &  W.  602.  ton,  etc.,  E.  Co.,  14  B.  Men.  204. 

6  Osborn   v.  Gillett,  42  L.  J.  (Exch)  63;  e  Wisei;.  Teerpening,8N.  T.Leg.Obs.163. 

s.  v.,  L.  B.  8  Exch.  88.     See  also  Wells  ^.  »  Shields  v.  Tonge,  15  Ga.  349. 

Abrahams,  L.  K.  7  Q.  B.  554.  "  Code  Ga.  1873,  §  2970. 

6  Flummer  v.  Webb,  Ware,  75.    See  also 
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good  excuse  for  not  doing  so.'  But  as  it  was  held  that  the  killing  of  a  slave 
was  not  at  common  law  a  felony,' an  action  for  damages  caused  by  his  death  might 
be  brought  without  first  prosecuting  his  slayer  criminally.'  If  the  defendant's  plea 
admits  that  a  civil  action  has  been  brought,  the  plaintiff  need  not  prove  it.*  It  is 
held  in  Alabama  that,  as  the  statute  *  providing  that  a  wrongful  act  causing  death 
may  be  sued  for  by  the  representative  also  provides  that  the  action  must  be  brought 
"within  one  year"  after  the  death,  it  precludes  an  application  of  the  common-law 
doctrine  of  merger.  If  the  suit  could  not  be  brought  until  the  termination  of  a  crimi- 
nal prosecution,  the  statute  would  in  most  instances  perfect  a  bar  to  the  action 
before  the  law  permitted  the  party  to  bring  suit ;  for  it  is  a  well-known  fact  that  trials 
of  homicide  are  seldom  terminated  within  a  year,  and  the  absurdity  would  exist  of  a 
statute  of  limitations  running  against  an  action  before  the  party  had  a  right  to  com- 
mence it.^ 

2  82.  Remedy  local.  — If  the  death  of  the  deceased,  and  the  act  which  caused  it, 
occurred  beyond  the  territorial  limits  of  the  State  where  the  suit  is  brought,  this  action 
will  not  lie  under  the  statute  of  that  State,  whether  such  act  and  death  took  place  in 
another  State '  or  upon  the  high  seas.*  It  does  not  alter  the  case  in  this  respect  that  both 
parties  were  citizens  of  the  State  where  suit  is  brought ;  or  that  the  wrong-doer  was  a 
corporation  chartered  by  that  State ; '  or  that  the  injury  was  occasioned  by  negligence 
which  was  a  breach  of  a  contract  entered  into  in  that  State ;  "•  or  that  the  corporation 
whose  wrongful  act  Inflicted  the  injury  was  chartered  both  in  the  State  where  the 
death  occurred  and  where  the  suit  was  brought ; ''  or  that  the  person  injured  was 
brought  into  the  State  before  his  death,  and  there  died.'^  In  Illinois,  it  is  held  that,  as 
corporations  are  local  to  the  State  which  creates  them,  the  right  of  action  agains 
them  must  be  local  to  the  same  State,  however  it  may  be  as  to  individuals."  In  Massa- 
chusetts, it  has  been  held  that  an  action  for  the  death  of  a  person  in  another  State 
cannot  be  maintained  in  a  State  where  the  remedy  sought  is  not  in  conformity  with 
the  laws  or  practice  of  the  Commonwealth,  and  which  did  not  exist  at  common  law," 
and  that  an  indictment  against  a  common  carrier  for  the  loss,  by  his  negligence,  of  the 

>  Allen  V.  Atlanta  Street  E.  Co.,  54  Ga.  603.  Handy,  110 ;  Hover  v.  Pennsylvania  Co.,  26 

See   also   Chick  «.  South-Western  K.  Co.,  Ohio   St.    667;    Nashville,   etc.,    R.   Co.   v. 

57  Ga.  357.     The  point  decided  in  White  v.  Eakin,  6  Coldw.    582.     See  also  Hagan   v. 

Spettigue,  13  Mee.  &  W.  602,  does  not  seem/  Kean,  3  Dill.  124 ;  Needham  v.  Grand  Trnni  - 

to  have  been  made  in  these  two  cases.  R.  Co.,  38  Vt.  294. 

2  But   see   contra.   The    State   v.   Jones,  '  Mahler  v.  Norwich,  etc.,  Trans.  Co.,  45 

Walk.  (Miss.)  83;    Fields   v.    The   State,    1  Barb.  226;  s.  c,  36  N.  Y.  352. 

Terg.  156.  o  Whitlord  v.  Panama  E.  Co.,  23  N.  T.  465 

'  Neal  V.  Farmer,  9  Ga.  555 ;  Williams  v.  (affirming  s.  c,  3  Bosw.  67) ;  Crowley  v.  Pan- 

Fambro,  30  Ga.  232.  ama  R.  Co.,  30  Barb.  99.  • 

<  Weeks  v.  Cottingham,  58  Ga.  559.  i"  Ibid. 

=  Code  Ala.  1852,  §  1938  (Rev.  Code  Ala.  "  The  State  v.  Pittsburgh,  etc.E.  Co.,  45 

1867,  §  2297).  Md.  41.    But  see  Berry  v.  Montgomery,  etc., 

0  Lankford's  Administrator  v.  Barrett,  29  R.  Co.,  39  Ga.  554. 

Ala.  700.  12  Needham  v.  Grand  Trunk  R.  Co.,  38  Vt 

^  Whitlord  v.  Panama  R.  Co.,  23  N.  Y.  465  294. 

(affirming  s.  c,  3  Bosw.  67) ;  Vandeventer  v.  "  Illinois,  etc.,  R.  Co.  v.  Cragin,  71  111.  177. 

NewYork,eto.,R.Co.,  27Barb.  244;  Beachu.  See  Baltimore,  etc.,  R.  Co.  v.  Wightman's 

Bay  State,  etc.,  Co.,  10  Abb.  Pr.  71;  s.  c,  30  Administrator,  29  Gratt.  431. 

Barb.  433  (reversing  27  Barb.  248;  6  Abb.  Pr.  "  Richardson  v.  New  York,  etc.,  E.  Co.,  98 

415^;  Vanderwerken  v.  New  York,  etc.,  R.  Mass.  85.    See  also  Woodard  v.  Michigan, 

Co.,  6  Abb.  Pr.  239;  Campbell  v.  Rogers,  2  etc.,  E.  Co.,  10  Ohio  St.  121. 
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life  of  a  passenger  must  allege  that  administration  has  heen  taken  out  in  that  State.' 
But  causes  of  action  of  this  character  arising  under  the  statutes  of  one  State 
may  be  enforced  in  another  State,  provided  it  is  made  to  appear  that  the  main- 
tenance of  such  action  is  in  conformity  with  the  policy  of  the  State  in  which  the 
action  is  brought,  or  is  recognized  by  the  laws  of  that  State.'  And  in  Connecticut, 
where  the  death  of  a  person  occurred  in  that  State,  while  his  domicile  was 
in  another  State,  his  administrator  might  take  out  auxiliary  letters  of  administration 
for  the  purpose  of  prosecuting  an  action  for  damages  sustained  by  the  intestate's 
death,  although  the  deceased  had  no  property  in  Connecticut.' 

I  83.  WTiere  Death  is  instantaneons, — In  Connecticut,*  New  York,'  and  Ten- 
nessee," an  action  may  be  maintained  whether  the  death  was  instantaneous  or  conse- 
quential ;  while  in  Massachusetts,  it  is  held  that  the  question  whether  an  action  for 
the  death  of  a  person  may  be  brought  by  an  executor  or  administrator  depends  upon 
the  fact  whether  the  injured  party  lives  after  the  act  which  constitutes  the  cause  of 
action,  but  it  does  not  depend  upon  intelligence,  consciousness,  or  mental  capacity  of 
any  kind  on  the  part  of  the  deceased  after  he  is  injured  and  before  death.'  In  Maine, 
in  order  that  an  indictment  may  lie  under  the  statute,  the  killing  must  be  instanta- 
neous.' But  that  there  can  be  a  strictly  instantaneous  death  has  been  denied.  "  The 
death  may  be  sudden ;  in  common  language,  instantaneous.  But  in  every  fatal  casualty 
there  must  be  a  conceivable  point  of  time,  however  minute,  between  the  violence  and 
the  extinction  of  life.  That  period  may  be  a  year,  or  it  may  be  less  than  the  shortest 
known  division  of  time."  ^ 

1  84.  Statute  of  Iiimitations.  —  The  statutes  generally  provide  that  the  action 
shall  be  brought  within  a  certain  time.  A  law  in  Connecticut'"  limits  the  time  to 
"  within  one  year  after  the  cause  of  action  shall  have  arisen."  Under  the  statute,  the 
action  must  be  brought  by  the  executor  or  administrator  of  the  deceased.  In  an  action 
trader  it  for  the  death  of  a  person,  which  occurred  more  than  one  year  before  suit  wag 
brought,  but  was  instituted  within  one  year  after  the  appointment  of  the  administra- 
tor, it  was  held  "  that  a  cause  of  action,  accruing  to  an  administrator  after  the  death 
of  the  intestate  is  not  complete,  and  does  not  arise  and  exist  so  that  the  Statute  of 

>  The  Commnowealth  v.  Sanford,  12  Gray,  called  an  instance  of  Instantaneons  death, 
174.  e^  Sherman  v.  Western  Stage  Co.,  24  Iowa, 

2  StaUkneoht  v.  Pennsylvania  R.  Co.,  53       518;  «.  v.,  22  Iowa,  556. 

How.  Pr.  305;  Selma,  etc.,  E.  Co.  v.  Lacey,  '  Mann  v.  Boston,  etc.,  K.  Co.,  and  Kear- 

43  Ga.  461;  s.  c,  4    Ga.  106;  "Western,  etc.,  ncy  ».  Boston,  etc.,  K.  Co.,  9Cnsli.  108;  Hol- 

E.  Co.  V.  Strong,  62  Ga.  461.     See  contra,  lenbeck  v.  Berkshire  E.  Co.,  9  Cusli.  478; 

McCarthy  v.  Chicago,  etc.,  E.  Co.,  18  Kan.  46.  Bancroft  v.  Boston,  etc.,  E.  Co.,  11  AUen,  34. 

8  Hartford,  etc.,  R.  Co.  v.  Andrews,  36  '  The  State  v.  Maine,  etc.,  E.  Co.,  60  Me. 

Conn.  213.    See  aia  Jeffeorsonville,  etc.E.  490;  The  States;.  Grand  Trunk  E.  Co.,  61  Me. 

Co.  V.  Hendricks,  41  Ind.  49;  Kansas,  etc.,  E.  114. 

Co.  V.  Cutter,  16  Kan.  568.  °  Comstock,  J.,  in  Whitford  «.  Panama  E. 

*  Murphy  v.  New  York,  etc.,  B.  Co.,  30  Co.,  23  N.  T.  465, 486. 

Conn.  184;  s.  <-.,  29  Conn.  496.  m  Gen.  Stat.  Conn.,  Eev.  1866,  p.  202,  §§ 

6  Brown  V.  Buffalo,  etc.,  B.  Co.,  22  N.  T.  544, 546.    This  statute  held  not  to  be  retro- 

291  active.    The  Commonwealth  v.  Boston,  etc., 

6  Nashville,  etc.,  E.  Co.  v.  Prince,  2  Heisk.  E.  Co.,  11  Cush.  612 ;  Chiles  v.  Drake,  2  Meto. 

580  (overruling  Louisville,   etc.,   E.  Co.  v.  (Ky.)    146.    It  is   not   necessary  that   the 

Burke,  6  Coldw.  45) ;  Fowlkes  v.  Nashville,  plaintiff  should  allege  when  the  cause  ot 

etc.,  E.  Co.,  9  Heisk.  829.    See  also  Boutiller  action  accrued,  in  order  to  show  that  it  is 

V.  Milwaukee,  8  Minn.  97.    As  to  what  was  not  barred. 
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Limitations  can  begin  to  run  upon  it,  until  an  administrator  is  appointed  who  can 
bring  suit,"  and  that  therefore  the  suit  was  not  barred.'  In  Tennessee,  "  the  action 
may  be  instituted  by  the  personal  representative  of  the  deceased;  but  if  he  decline 
it,  the  widow  and  children  of  the  deceased  may,  without  the  consent  of  the  represent- 
ative, use  his  name  in  bringing  and  prosecuting  the  suit."'  There  is  no  statute  of 
limitations  in  that  State  made  expressly  applicable  to  this  class  of  cases,  but  the  stat- 
ute prescribing  the  limitation  of  personal  actions  provides  that  actions  for  personal 
injuries  shall  be  commenced  within  one  year  after  the  cause  of  action  accrued.^  It 
has  been  held  by  a  divided  court,  in  a  ease  where  an  administrator  brought  an  action 
for  damages  for  injuries  to  his  intestate  resulting  in  death,  that  the  cause  of  action 
accrues  at  the  date  of  the  injury,  and  that  the  Statute  of  Limitations  begins  to  run 
from  the  moment  of  the  injury,  and  is  not  suspended  by  the  lapse  of  time  between 
the  death  and  the  qualification  of  the  personal  representative.'  The  argument  of  the 
majority  of  the  court  is  as  follows :  "  The  statute  is  equally  applicable  to  cases 
where  the  injured  party  lives  a  time,  and  to  cases  where  death  is  instantaneous. 
Where  the  injured  party  lives  a  time  after  the  injury,  he  has  a  right  of  action  with- 
out the  statute.  If  an  action  be  brought  by  the  party  himself,  and  he  then  dies  of 
the  injury,  before  judgment,  the  effect  of  the  statute  is  to  prevent  an  abatement,  and 
to  allow  the  cause  to  proceed  notwithstanding  the  death;  but  not  on  account  of 
the  death.  The  cause  of  action  was  the  injury.  And  in  such  cases,  the  action,  after 
the  death,  is  prosecuted  for  the  same  cause  for  which  it  was  brought,  and  is  the  same 
action.  In  cases  where  no  action  is  brought  by  the  injured  party  himself,  the  statute 
allows  the  action  to  be  brought  by  the  representative.  This  could  not  have  been  done 
at  the  common  law,  and  it  is,  therefore,  in  this  sense,  a  new  and  statutory  action. 
But  it  is  brought  for  the  same  cause  as  if  the  injured  party  had  himself  brought  the 
action."*  In  Iowa,  it  has  been  held  that  where  a  cause  of  action  accrues  to  the  estate 
of  a  decedent,  instead  of  to  the  deceased  while  living,  the  Statute  of  Limitations  will 
not  commence  to  run  until  the  appointment  of  an  administrator.  But  if  the  statute 
has  once  begun  to  run  in  the  lifetime  of  the  party  entitled,  it  is  not  interrupted  by 
his  subsequent  death,  but  continues,  and  the  cause  of  action  survives,  not  accrues,  to 
the  personal  representative.  Thus,  where  the  plaintiff's  intestate  was  thrown  from  a 
boat  capsized  in  crossing  a  swollen  stream  in  the  line  of  route,  and  by  reason  of  the 
negligence,  of  the  defendants,  who  were  common  carriers  operating  a  line  of  stage- 
coaches, and,  after  some  ten  minutes  pf  struggling  to  save  herself,  was  drowned,  it 
was  held  that  the  death  came  within  what  is  generally  and  legally  understood  as  an 
instantaneous  death,  and  that  the  interval  of  time  between  the  injury  and  death  was 
flo  brief  as  that  the  statute  did  not  begin  to  run  in  the  lifetime  of  the  deceased,  nor 
until  the  appointment  of  an  administrator.^  The  statute  in  Missouri  provides  that 
all  damages  accruing  under  the  act  "  may  be  sued  for  and  recovered :  First,  by  the 
husband  or  wife  of  the  deceased ;  or,  second,  if  there  be  no  husband  or  wife,  or  he 
or  she  fails  to  sue  within  six  months  after  such  death,  then  by  the  minor  child  or 
children  of  the  deceased,"  *  *  *  and  every  action  instituted  by  virtue  of  the  act 
"shall  be  commenced  within  one  year  after  the  cause  of  such  action  shall  accrue."  ' 


1  Andrews  v.  Hartford,  etc.,  E.  Co.,   31  '  See  Needham  v.  Grand  Trunk  R.  Co.,  38 
Conn.  57.  Vt.  294. 

2  2  Stat.  Tenn.  1871,  §  2292.  e  Sherman  v.  Western  Stage  Co.,  24  Iowa, 
»  lUd.,  §  2772.  515.    See  «.  c,  22  Iowa,  556. 

<  Fowlkes  V.  Nashville,   etc.,   E.  Co.  '1  Wag.  Mo.  Stat.  519-521,  §§  2,6;  \  Eev. 

Heisk.  829.  Stat.  Mo.  349,  351,  §§  2121,  2125. 
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Under  these  provisions  it  has  been  held  that,  where  the  deceased  had  minor  children, 
the  right  of  his  widow  to  sue  would  be  barred  six  months  after  his  death.'  And  if 
she  fails  to  sue  within  that  time,  the  minor  children  have  not  twelve  months  there- 
after within  which  to  sue.  The  cause  of  action,  it  was  held,  accrued  upon  the  death 
of  the  deceased,  and  the  statute  commenced  running  then.  The  fact  that  the  right 
to  the  damages,  and  consequent  right  to  sue  for  them,  at  different  times  is  vested  in 
different  individuals  can  make  no  difference  as  to  the  time  the  cause  of  action 
accrued.''' 

I  85.  Continued  —  Amendments  of  Pleadings. — Whether  an  amendment 
can  be  made  to  a  declaration  so  as  to  conform  it  to  the  requirements  of  the  statute, 
after  the  period  has  elapsed  within  which  actions  under  the  statute  may  he  brought, 
depends  upon  the  nature  of  the  amendment.  If  the  statute  requires  that  the  action 
shall  be  brought  within  a  certain  time  by  certain  parties,  and  an  action  he  com- 
menced within  the  time,  hut  in  the  name  of  the  wrong  parties,  the  declaration  could 
not  be  amended,  after  the  time  within  which  the  action  must  be  brought,  by  inserting 
the  names  of  the  proper  parties  who  by  law  could  maintain  the  suit.'  But  where  a 
statute  provides  that  the  declaration  shall  state  who  are  the  beneficiaries  for  whom  the 
action  is  brought,  if  the  action  be  brought  within  the  time  by  the  proper  party,  the 
names  of  those  for  whose  benefit  the  action  is  instituted  may  be  inserted  by  amend- 
ment, although  the  time  within  which  the  suit  must  he  brought  has  expired  at  the 
time  of  making  the  amendment.*  The  test,  under  statutes  allowing  amendments,  as 
to  whether  amendments  may  be  made  to  a  declaration  after  the  time  limited  by 
statute  within  which  actions  can  be  brought  seems  to  be :  First,  Does  the  original 
declaration  state  a  cause  of  action  under  the  statute?  Second,  Does  the  amended 
declaration  state  a  different  cause  of  action?  If  the  first  question  is  answered  affirm- 
atively, and  the  second  negatively,  the  amended  declaration  is  not  barred  by  the 
statute  of  limitations.* 

§  86.  'When  a  Judgment  will  bar  a  subsequent  Action  —  Settlement  by 
Decedent — Assignment  of  Interest  in  Damages.  —  Where  death  is  caused  by 
the  wrongful  act,  neglect,  or  default  of  another,  two  causes  of  action  may  arise :  one 
in  favor  of  the  for  decedent,  his  loss  and  suffering  resulting  from  the  injury  in  hia 
lifetime;  the  other  founded  on  his  death,  or  on  the  damages  resulting  from  his 
death  to  his  widow  and  next  of  kin.  Both  actions  are  to  be  prosecuted,  in  point  of 
form,  in  the  name  of  his  personal  representative ;  but  the  damages  in  the  two  suits  are 
given  on  entirely  different  principles,  and  for  different  purposes.^ 

Yet  it  has  been  held  in  Kentucky  that  an  action  for  the  loss  of  the  life  of  the  deceased 
will  bar  an  action  by  his  personal  representative  for  the  mental  and  bodily  suffering 
before  his  death,  caused  by  the  same  acts  or  negligence  which  caused  his  death.'    And 

1  Coover  v.  Moore,  31  Mo.  574.  dricfcs,  41  Ind.  48.    And  see  Kansas,  etc.,  B. 

2  Kennedy  v.  Barrier,  36  Mo.  128.    Sec  also  Co.  v.  Salmon,  14  Kan.  812;  s.  c,  11  Kan.  83. 
Proctor  V.  Hannibal,  etc.,  R.  Co.,  64  Mo.  112.  '  Needham  v.  Grand  Trunk  R.  Co.,  38  Vt 

3  Sclma,  etc.,  B.  Co.  v.  Lacey,  49  Ga.  106.  294.  See  Barley  v.  Chicago,  etc.,  B.  Co.,  i 
See  also  Buel  o.  St.  Louis  Transfer  Co.,  45  Biss.  430.  AlsoNorton,  J.,  in  Proctors.  Han- 
Mo.  562;  Crockett  v.  St.  Louis  Transfer  Co.,  nibal,  etc.,  E.  Co.,  64  Mo.  112, 122. 

52Mo.  457;Lottmanj».  Barnett,  62Mo.  15!).  '  Hansford's  Administratrix  t;.  Payne,  li 

«  Huntingdon,  etc.,  E.  Co.  v.  Decker,  84  Bush,  380;  Conner's  Administratrix  w.  Paul, 

Pa.  St.  419.  •'^  Busli,  140.    See  also  Lynch  v.  Davis,  12 

6  See  JeftersonviUe,  etc.,  B.  Co.  v.  Hen-  How.  Pr.323. 
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a  father,  as  adminiatrator  under  the  statute,  may  recover  damages  for  the  death  of  his 
infant  son,  where  the  recovery  is  for  his  exclusive  benefit,  and  he  may  proceed  for  and 
recover  his  whole  damages,  including  the  loss  of  his  son's  services  during  minority.  But 
the  recovery  will  be  a  bar  to  another  action  by  the  father,  as  such,  it  being  assumed 
that- he  has  a  right  of  action  independent  of  the  statute.^  However,  a  judgment 
recovered  by  the  administrator,  under  the  act,  for  the  death  of  the  deceased,  would  be 
no  bar  to  a  subsequent  action  by  the  administrator  to  recover  damages  for  injuries, 
arising  from  the  same  cause,  to  his  personal  estate.^  In  Indiana,  as  by  statute '  an 
action  for  damages  for  an  injury  to  the  person  of  the  plaintiff  abates  by  his  death,* 
the  pendency  thereof  cannot  be  pleaded  in  bar  of  an  action  brought  by  his  personal 
representative  for  his  death,  resulting  from  such  injury  and  caused  by  the  wrongful 
act  or  omission  of  the  defendant.* 

The  right  of  action  in  the  personal  representatives,  it  has  been  held,  depends  not 
only  upon  the  character  of  the  act  from  which  death  ensued,  but  also  upon  the  condi- 
tion of  the  decedent's  claim  at  the  time  of  his  death.  If  the  claim  was  in  such  a 
shape  that  he  could  not  then  have  enforced  it  had  death  not  ensued,  the  statute 
gives  the  executors  no  right  of  action,  and  creates  no  liability  whatever  on  the  part  of 
the  person  inflicting  the  injury.  Therefore,  where  in  an  action  by  the  personal  repre- 
sentatives of  a  person  to  recover  damages  for  his  death,  caused  by  the  wrongful  act 
of  the  defendants,  it  was  shown  that  the  defendants  settled  with  the  deceased  in  his 
lifetime,  and  paid  him  the  amount  of  his  claim  on  account  of  the  injury,  it  was  held 
that  this  would  bar  the  plaintiff's  action.^  It  has  also  been  held  that  the  interest  of 
a  beneficiary  in  the  damages  which  may  be  recovered  in  an  action  of  this  kind  is  one 
capable  of  assignment.' 

J  87.  'When  the  Action  abates.  — Under  the  Georgia  statute,'  if  a  widow  brings 
suit  for  the  homicide  of  her  husband,  and  she  dies  pending  the  action,  a  suit  may  be 
brought  by  the  surviving  children ; '  but  her  marriage  will  not  divest  her  right  to 
bring  suit,  nor  will  it  change  the  measure  of  damages.'"  In  Wisconsin,  where  an 
action  was  brought  by  an  administrator  for  the  death  of  a  wife  and  for  the  benefit  of 
the  husband,  it  was  held  that,  on  the  death  of  the  husband,  the  action  did  not  survive 
for  the  benefit  of  a  child,  but  abated  on  account  of  the  death  of  the  real  party  in  inter- 
est   "Where  a  husband  and  wife  were  both  injured  by  the  same  accident,  and  both 

'  McGo veru  ».  New  York,  etc.,  E.  Co.,  67  '  Indianapolis,  etc.,  B.  Co.  v.  Stout,  63  Ind. 

N.  T.  417.  143. 

"  Barnett  v.  Lucas,  I.  B.  6  0.  L.  247  (affirm-  «  Dibble  v.  New  York,  etc.,  B.  Co.,  25  Barb, 

ing  3.  c,  I.  E.  5  C.  L.  140).    Where  a  passen-  183.    See  Whitford  v.  Panama  E.  Co.,  23  N. 

ger  on  a  railway  train  was  injured  by  an  Y.  465,484;  Eead  v.  Great  Eastern  E.  Co.,  L. 

accident,  and,  after  an  interval,  died,  it  was  E.  3  Q.  B.  555. 

held  that  his  executrix  might  recover  on  the  t  Qnin  v.  Moore,  15  N.  Y.  432. 

breach  ol  contract  against  the  railway  com-  «  Code  6a.  1873,  §  2971.    The  homicide  ot 

pany  the   damage   to  his  personal   estate  a  husband  or  parent  is  made  a  special  cause 

arising  in  his  lifetime  from  medical  expenses  of  action,  and  the  action  is  limited  to  such 

and  loss  occasipned  by  his  inability  to  attend  cases.    Georgia  E.  Co.  v.  Wynn,  42  Ga.  331 ; 

to  business.    Bradshaw  v.  Lancashire,  etc.,  Chick  v.  South- Western  E.  Co.,  57  Ga.  357; 

E.  Co.,  L.  E.  10  C.  P.  189 ;  a.  c,  44  L.  J.  (C.  P.)  Miller  v.  South-Western  E.  Co.,  55  Ga.  143. 

148;  31  L.  T.  (N.  s.)  847.  »  David  v.  South-Western  E.  Co.,  41  Ga. 

=  2  Gavin  &  Herd's  Stat.  330,  §  782.  223. 

■•Stout  17.  Indianapolis,  etc.,  E.  Co.,  41  «  Georgia  E.  Co.  ».  Garr,  57  Ga.  277. 

Ind.  1*9.  "  Woodward  v.  Chicago,  etc.,  E.  Co.,  23 

Wis.  400. 
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■died,  but  the  husband  a  little  before  the  wife,  it  was  held  that  the  right  to  damages 
vested  absolutely  in  the  wife,  and  on  her  death  went  to  her  heirs,  to  the  exclusion  of 
the  heirs  of  the  husband.^  In  an  English  case,  in  an  action  by  the  plaintiff,  a  child 
«even  years  of  age,  by  his  next  friend,  for  injuries  done  to  him  by  the  horse  of  the 
defendant,  and  where  the  jury  found  a  verdict  of  £150,  and  nine  days  after  the  trial 
the  child  died,  and  judgment  was  afterwards  signed  by  the  next  friend,  and  an  appli- 
cation was  subsequently  made  to  stay  proceedings,  or  for  a  new  trial,  on  the  ground 
•of  the  death  of  the  plaintiff  since  the  trial,  it  was  held  that,  although  the  damages 
were  presumably  given  on  the  supposition  that  the  child  would  continue  to  live,  the 
case  was  not  one  in  which  the  court  would  grant  a  new  trial.^  In  New  York,  it  is 
held  that,  in  case  of  the  death  of  the  defendant  in  an  action  under  the  statute,  the 
action  survives  against  the  personal  representatives  of  the  wrong-doer.^  By  a  statute 
In  North  Carolina,  "  no  action,  *  *  *  except  suits  for  penalties  and  for  damages 
merely  vindictive,  shall  abate  by  reason  of  the  death  of  either  party."  *  Under  this 
statute,  it  was  held  that  an  action  for  the  death  of  a  person  would  not  abate  on  the 
death  of  the  defendant,  because  the  damages  in  such  a  case  are  confined  to  the  amount 
of  pecuniary  injury,  and  therefore  it  is  not  an  action  for  "damages  merely  vindic- 
tive." 5 

g  88.  Admiralty  Jurisdiction,  etc.  — An  action  may  be  brought  in  rem  against 
a  vessel  for  the  death  of  a  person,  caused  by  the  negligence  of  the  ofScers  of  such 
vessel.*  Statutes  such  as  we  are  considering,  although  applicable  to  marine  torts,  do 
not  infringe  the  jurisdiction  of  the  Pederal  courts;  nor  do  they  infringe  the  com- 
-mercial  power  of  Congress.'  Where  a  statute^  giving  an  action  for  the  death  of  a 
person,  caused  by  a  wrongful  act,  also  provides  "that  such  action  shall  be  brought 
for  a  death  caused  in  this  State,  and  in  some  court  established  by  the  Constitution 
and  laws  of  the  same,"  it  does  not  prevent  the  removal  of  the  action  to  the  Federal 
«ourt  and  maintaining  it  there  by  a  non-resident  plaintiff,  under  the  act  of  Congress 
of  March  2,  1867.9 

2  89.  Pleading  and  Evidence  under  the  Statute."" — (1.)  Whether  Names 
of  the  Beneficiaries  must  be  stated  in  the  Declaration,  etc.  —  It  has  been  held  that 
the  names  of  the  beneficiaries,  and  their  relationship  to  the  deceased,  must  be  stated 


1  Waldo  V.  GoodseU,  33  Conn.  432.  8  Minn.  97 ;  Glaholm  v.  Barker,  L.  E.  1  Ch. 

2  Kramers).  Waymark,  4  Hurl.  &  Colt.  427;  App.  223;  s.  c,  L.  E.  2  Eq.  698;  Smith  v. 
js.  c,  L.  E.  1  Exch.  241;  12  Jur.  (N.  S.)  395;  35  Brown,  L.  E.  6  Q.  B.  729. 

L.  J.  (Exch.)  148;  14  Week.  Eep.  659;  14L.T.  '  Steamboat  Co.  v.  Chase,  16  Wall.  522; 

(N.  S.)  368.  Sherlock  v.  Ailing,  93  U.  S.  99  (aflBrming  s.  u., 

3  Yertore  v.  WiswaU,  16  How.  Pr.  8.    But  44  Ind.  184). 

gee  note  to  Green  v.  Hudson  Eiver  K.  Co.,  16  8  Rev.  Stat.  Wis.  1878,  p.  1020,  §  4255. 

How.  Pr.  239,  and  Broom's  Leg.  Max.  (4th  «  Eailway  Co.  v.  Whitton,  13  Wall.   270. 

■«d.)  565.  Bnt  see  Whiten  v.  Chicago,  etc.,  E.  Co.,  25 

*  Eev.  Code  N.  C.  1855,  chap.  1,  §  1.  Wis.  424.    See  also  Baltimore,  etc.,  E.  Co.  v. 
6  Collier  v.  Arringlon,  Phill.  L.  366.  Wightman's  Administrator,  29  Gratt.  431. 

•  The  City  of  Brussels,  6  Ben.  370.  See  "  For  the  form  of  declaration  under  Lord 
action  for  same  injury.  Eyall  v.  Kennedy,  Campbell's  Act,  see  Ohitty's  Pr.  &  PI.  (2d 
:8  Jones  &  Sp.  347.     See  also  Plummer  v.  ed.)  258. 

Webb,  Ware,   75;  BoutiUer  v.  Milwaukee, 
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in  the  declaration ; '  but  the  contrary  is  also  asserted.^  Elsewhere,  it  is  sufficient  to- 
allege  that  there  are  persons  who  are  entitled  to  damages,  and  it  is  unnecessary  to- 
name  them  in  the  declaration.*  In  Maryland,  it  is  held  that  but  one  action  can  be- 
brought,  and  that  if  the  action  is  brought  to  the  use  of  part  of  the  beneficiaries  it 
will  not  prejudice  the  rights  of  the  defendant,  nor  of  those  of  the  beneficiaries  that 
are  joined  in  the  suit.*  In  Illinois,  in  a  case  where  the  declaration  limited  the  next, 
of  kin  to  the  father  of  the  deceased,  the  plaintiff  was  not  allowed  to  show  that- 
there  were  other  "next  of  kin"  entitled  to  damages.^  In  New  York,  it  is  held  that 
an  action  for  the  death  of  a  passenger,  under  the  statute,  might  properly  be  brought, 
under  the  contract  of  carriage,  and  the  tort  waived.^ 

(2.)  Whether  the  particular  Acts  of  Negligence  must  be  pleaded,  etc.  —  Generally, 
it  is  held  that  the  particular  acts  of  negligence  causing  the  death  of  the  party  injured' 
need  not  be  set  out ; '  and  it  is  not  necessary  to  allege  that  pecuniary  damage  has 
been  sustained.'  But  under  a  statute  giving  an  action  for  the  killing  of  a  person  by 
the  use  of  deadly  weapons,  "not  in  self-defence,"  it  must  be  alleged  that  the  killing- 
was  not  done  in  self-defence.'  Where  the  plaintiff  alleged  that  he  would  be  com- 
pelled to  pay  a  certain  sum  for  medical  attendance,  funeral  and  other  expenses, 
caused  by  the  death  of  his  son,  it  was  held  that  such  expenses,  if  it  was  shown  that 
the  plaintiff  was  liable  for  them,  might  be  considered  incurred,  and  it  would  have 
been  a  sufficient  statement  of  the  damages  if  the  items  had  been  given.'"  Where  a 
petition  stated  that  the  deceased  was  a  passenger  on  a  railroad  train,  it  was  held  that 
it  might  be  afterwards  amended  so  as  to  allege  that  he  was  being  transported  as  an 
employee."  It  is  not  necessary  to  refer  to  the  statute  in  stating  the  cause  of  action." 
An  action  for  the  death  of  the  deceased  cannot  be  joined  with  an  action  by  the- 
plaintiff  to  recover  for  personal  injuries  received  by  himself,  caused  by  the  same  neg- 


1  Indianapolis,  etc.,  E.  Oo.  v.  Keely's  Ad-  *  Deford  v.  The  State,  30  Md.  179. 
ministrator,  23  Ind.  133 ;  Saffiord  v.  Drew,  3  '  Quincy  Coal  Co.  v.  Hood,  77  111.  68.    See- 
Duer,  627 ;  Baltimore,  etc.,  R.  Co.  v.  Gettle,  also  Conant  ».  GriflSn,  48  111.  410. 

3  W.  Va.  376.    See  Chicago  v.  Scholten,  75  «  Doedt  v.  Wiswall,  15  How.  Pr.  128. 

111.  468.    So  held  in  Maine,  where  the  rem-  '  Indianapolis,  etc.,  E.  Co.  ».  Keely's  Ad- 

edy  is  by  indictment.    The  State  u.  Grand  ministrator,23Ind.l33;  Oldfleldu.NewYork,. 

Trunk  E.  Co.,  60  Me.  145.    Under  the  Penn-  etc.,  E.  Co.,  14  N.  Y.  310;  Alabama,  etc.,  E. 

sylvania  statute,  providing  that  an  action  for  Co.  v.  Waller,  48  Ala.  459 ;  The  State  v.  Eail- 

the  death  of  a  father  is  properly  brought  in  road,  52  N.  H.  52S.    But  see  Lexington  v.. 

the  name  of  all  the  children,  it  is  held  that  Lewis's  Administratrix,  10  Bush,  677. 

there  can  be  a  joint  recovery  without  show-  »  Chapman  ».  Eothwell,  27  L.  J.  (Q.  B.) 

Ing  a  joint  damage  (North  Pennsylvania  E.  815;  s.  c.,4  Jnr.  (N.  s.)  1180. 

Co.  V.  Eobinson,  44  Pa.  St.  175) ;  and  the  words  s  Becker  v.  Crow,  7  Bush,  198. 

"parents"  and  "children"  in  the  statute  '"  Boeder  ».  Ormsby, 22  How. Pr.  270;  ».  c.,. 

are  used  to  indicate  the  family  relation,  in  13  Abb.  Pr.  334. 

point  of  fact,  as  the  foundation  of  the  action,  i'  Kansas,  etc.,  R.  Co.  v.  Salmon,  14  Kan. 

without  regard  to  age.    Pennsylvania  E.  Co.  512. 

V.  Adams,  55  Pa.  St.  499.  iz  White  v.  Maxcy,  64  Mo.  652 ;  Kennayde- 

2  Keller  v.  New  York,  etc.,  E.  Co.,  24  How.  v.  Pacific  E.  Co.,  45  Mo.  255.  Under  the  Mis- 
Pr.  172;  Alabama,  etc.,  E.  Co.  i>.  Waller,  48  souri  Damage-Act  (Wag.  Mo.  Stat.  619) ;  1 
Ala.  459.  See  also  Baltimore,  etc.,  E.  Co.  u.  Eev.  Stat.  Mo.  1879,  p.  349,  a  father  and 
Wightman's  Administrator,  29  Gratt.  431.  mother  may  join  as  plaintiffs,  although  they 

s  JefTersonvUle,  etc.,  E.  v.  Hendricks,  41  were  divorced  before   the  cause  of  action 

Ind.  48;  Woodward  v.  Chicago,  etc.,  R.  Co.,  accrued.    Bnel  v.  St.  Louis  Transfer  Co.,  46- 

23  Wis.  400;  Chicago,  etc.,  E.  Co.  v.  Morris,  Mo.  562;  Crockett  v.  St.  Louie,  etc.,  Transfer 

26  m.  400;  Conant  v.  Griffin,  48  lU.  410.  Co.,  52  Mo.  457. 
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Rules  of  Evidence  —  Measure  of  Damages. 


ligent  act; '  bat  an  objection  to  such  joinder  must  be  made  before  the  defendant  filea 
his  answer.' 

(3.)  Evidence.  —  The  same  rules  of  evidence  and  principles  of  law  apply  in  actions 
under  the  statutes  of  New  Hampshire  and  Maine  which  are  criminal  in  form  as  are 
applied  in  civil  cases.'  In  Massachusetts,  it  is  held  that  evidence  of  death  being 
caused  by  giving  poison  by  mistake  Is  suflScient  to  support  an  action  under  a  statute  * 
which  provides  that  actions  for  damage  to  the  person  shall  survive.*  In  cases  where 
it  is  held  necessary  to  shov?  the  marriage  of  the  parties  to  the  action  or  for  whom  the 
action  is  brought,'  it  may  be  proved  by  showing  by  the  parties  themselves  that  they 
were  married  and  had  lived  together  for  a  number  of  years,'  or  it  may  be  shown  by 
general  reputation.* 

§90.  Measure  of  Damages  —  (1.)  Pecuniary  Injury  —  Not  a  Solatium. — It 
has  been  almost  universally  held  that  the  principle  under  which  damages  are  to  be 
assessed  under  these  statutes  is  that  of  pecuniary  injury,  and  not  as  a  solatium.  No 
compensation  can  be  given  for  wounded  feelings,  or  the  loss  of  comfort  and  compan- 
ionship of  a  relative.'  The  leading  case  on  this  subject  is  Blake  v.  Midland  Railway 
Company.^"   It  has  been  frequently  cited  and  generally  approved  in  the  United  States." 


1  Cincinnati,  etc.,  R.  Co.  v.  Chester,  57 
Ind.  297.  See  also  Lucas  v.  New  "Sfork,  etc., 
R.  Co.,  21  Barb.  245. 

2  Chiles  V.  Drake,  2  Mete.  (Ky.)  146.  For 
an  instance  of  a  negative  pregnant  in  plead- 
ing under  the  statute,  see  Baker  v.  Bailey, 
16  Barb.  54. 

3  The  State  v.  Manchester,  etc.,  R.  Co.,  52 
N.  H.  528;  The  State  v.  Grand  Trunk  R.  Co., 
68  Me.  176;  The  State  v.  Consolidated  R.  Co., 
67  Me.  479. 

*  Gen.  Stat.  Mass.  1860,  chap.  127,  §  1 ;  chap. 
128,  §  1. 

s  Norton  v.  Sewall,  106  Mass.  143. 

«  See  Toledo,  etc.,  R.  Co.  «.  Brooks,  81  111. 
245;  Conant  v.  Griffin,  48  111.  410;  Provost  v. 
Jackson,  13  Lower  Canada  Jur.  170. 

'  White  V.  Maxcy,  64  Mo.  552. 

8  Conant  v.  Griffin,  48  111.  410.  For  prooi  of 
identity  of  deceased,  see  Kansas,  etc.,  R.  Co. 
V.  Miller,  2  Col.  442.  And  see  Luke  v.  Calhoun 
County,  52  Ala.  115,  where  a  photograph  was 
offered  in  evidence  for  this  purpose.  For 
cases  as  to  competency  of  witnesses,  see 
Quin  V.  Moore,  15  N.  Y.  432;  Entwhistle  v. 
Feighner,  60  Mo.  214;  Illinois,  etc.,  R.  Co.  u. 
Weldon,  52  111.  290.  The  evidence  must 
.igree  with  the  pleadings.  Flanagan  v. 
Wilmington,  4  Houst.  548.  See  also  Long  v. 
Doxey,  50  Ind.  385.  It  is  not  error  to  exclude 
from  the  juiy  a  verdict  of  not  guilty,  ren- 
dered in  a  criminal  prosecution  for  the  same 
offence.    March  v.  Walker,  48  Texas,  372. 

»  In  The  State  v.  Baltimore,  etc.,  E.  Co.,  24 
Md.  84, 107,  the  court  say :  "  According  to  the 
appellant's  theory,  the  mother  and  son  are 


supposed  to  live  on  together  to  an  indefinite 
age ;  the  one  craving  sympathy  and  support^ 
the  other  rendering  reverence,  obedience, 
and  protection.  Such  pictures  of  filial  piety 
are  inestimable  moral  examples,  beautiful 
to  contemplate,  but  the  law  has  no  standard 
by  which  to  measure  their  loss." 

i«  18  Q.  B.  93 ;  s.  c-.,  21 L.  J.  (Q.  B.)  233.  See 
also  Burke  v.  Cork,  etc.,  R.  Co.,  10  Cent.  L. 
J.  48. 

n  Chicago  v.  Major,  18  111.  349;  Chicago, 
etc.,  R.  Co.  V.  Morris,  26  111.  400;  Chicago, 
etc.,  R.  Co.  V.  Shannon,  43  111.  338;  Chicago, 
etc.,  R.  Co.  V.  Swett,  45  111.  197;  Conant  v. 
Griffin,  48  111.  410;  Illinois,  etc.,  R.  Co.  v. 
Weldon,  52  111.  290;  Illinois,  etc.,  R.  Co.  v. 
Baches,  55  111.  379;  Chicago  v.  Scholten,  7S 
111.  468;  Chicago  v.  Harwood,  80  111.  88; 
Pennsylvania  E.  Co.  v.  McCloskey's  Admin- 
istrator, 23  Pa.  St.  526;  Pennsylvania  R.  Co. 
V.  Ogier,  35  Pa.  St.  60 ;  Pennsylvania  R.  Co. 
17.  Zebe,33  Pa.  St.  318;  Pennsylvania  R.  Co. 
«.  Vandiver,  36  Pa.  St.  298;  North  Pennsyl- 
vania R.  Co.  V.  Robinson,  44  Pa.  St.  175; 
Catawissa  R.  Co. «.  Armstrong,  52  Pa.  St.  282 ; 
Pennsylvania  R.  Co.  v.  Butler,  57  Pa.  St.  335; 
Pennsylvania  B.  Co.  n.  Goodman,  62  Pa.  St. 
329;  Huntingdon,  etc.,  R.  Co.  v.  Decker,  84 
Pa.  St.  419;  South- Western  R.  Co.  v.  Paulk, 
24  Ga.  356;  Kansas,  etc.,  R,  Co.  v.  Miller,  2 
Col.  442;  Brady  «.  Chicago,  4  Biss.  448;  Bar- 
ley V.  Chicago,  etc.,  B.  Co.,  4  Biss.  430;  Leh- 
man V.  Brooklyn,  29  Barb.  234;  Green  v. 
Hudson  River  R.  Co.,  32  Barb.  25;  Kesler  ». 
Smith,  66  N.  C.  154;  Collier  v.  Arrington, 
Phill.  L.    356;    Telfer  v.  Northern  E.  Co., 
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But  the  damages  are  not  confined  to  an  immediate  loss  of  money  to  those  for  whose 
benefit  the  action  is  brought.  Thus,  the  loss  of  the  benefit  of  an  education  and  the 
comforts  and  conveniences  of  life,  depending  upon  the  possession  of  pecuniary  means 
to  obtain  them,  through  the  death  of  a  relative  whose  duty  or  habit  it  was  to  supply 
them,  is  an  injury  in  respect  of  which  an  action  may  be  maintained.'  So,  the  injury 
to  a  widow  for  the  loss  of  her  husband's  care,  protection,  support,  and  assistance  may 
be  considered  in  estimating  damages.^ 

(2.)  Duty  of  Jury  in  estimating  Damages.  —  The  damages  ia  such  cases  must 
depend  very  much  on  the  good  sense  and  sound  judgment  of  the  jury,  upon  all  the 
facts  and  circumstances  of  each  particular  case.'  While  it  Is  not  necessary  for  any 
witness  to  express  an  opinion*  as  to  the  amount  of  pecuniary  loss  suffered  by  the 
survivors,  the  jury  being  allowed  to  make  an  estimate  themselves  from  facts  proved,' 
yet  their  estimate  must  be  based  upon  the  facts  in  evidence,^  and  they  should  be 
properly  instructed  as  to  the  principles  of  law  applicable  to  the  facts  before  them.' 
They  may  take  into  consideration  the  decedent's  health,  age,  habits  of  industry  and 
sobriety,  personal  characteristics,  qualities,  mental  and  physical  capacity  to  render 
service,  and  the  probability  of  length  of  life.*  To  show  the  latter,  standard  life-tables 
may  be  introduced  in  evidence.'    But  it  would  be  improper  to  admit  evidence  as  to 


30  N.  J.  L.  188;  Paulmler  w.  Erie  K.  Co., 
34  N.J.  L.  1.51;  Donaldson  v.  Mississippi  B. 
Co.,  18  Iowa,  380;  Nashville,  etc.,  E.  Co.  v. 
Stevens,  9  Heisk.  12;  Covington  Street  E. 
Co.  V.  Packer,  9  Bush,  455;  Ohio,  etc.,  E.  Co. 
«.  Tindall,  13  Ind.  366 ;  Long  v.  Morrison,  14 
Ind.  595;  March  v.  Walker,  48  Texas,  372. 
See  also  James  v.  Christy,  18  Mo.  162,  and 
Hyatt  V.  Adams,  16  Mich.  180.  And  see,  con- 
trn,  Eavary  v.  Grand  Trunk  R.  Co.,  6  Lower 
Canada  Jur.  49,  and  note  (overruling  s.  c,  1 
Lower  Canada  Jur.  280).  See  also  Owenr. 
Brockschmidt,  54  Mo.  285;  Morgan  v.  Dur- 
fee,  69  Mo.  — ;  Foppiano  v.  Baker,  3  Mo. 
App.  659;  Beseneckerj).  Sale  (MS.),  St. Louis 
Ct.  App.,  October  term,  1879. 

>  Pym  V.  Great  Northern  E.  Co.,  2  Best  & 
S.  769 ;  s.  c,  31  L.  J.  (Q.  B.)  249  (affirmed  in  4 
Best  &  S.  396) ;  32  L.  J.  (Q.  B.)  377. 

2  Atchison  v.  Twine,  9  Kan.  350.  Under 
the  Connecticut  statute,  the  ground  of  dam- 
ages is  not  the  loss  to  the  relatives  of  the 
deceased,  but  the  injury  to  himself.  Good- 
sell  V.  Hartford,  etc,  E.  Co.,  33  Conn.  51; 
Soule  V.  New  York,  etc.,  E.  Co.,  24  Conn.  575. 
Accordingly  the  plaintiff  may  recover  dam- 
ages for  the  pain  and  suffering  endured  by 
the  deceased  between  the  time  of  the  injury 
and  his  death,  if  any  appreciable  time 
elapsed.  Soule  v.  New  York,  etc.,  E.  Co., 
supra;  Murphy  «.  New  York,  etc.,  E.  Co.,  29 
Conn.  499.  Elsewhere  this  doctrine  has  been 
denied.  Donaldson  u.  Mississippi,  etc.,  E. 
Co.,  18  Iowa,  281. 

3  Eailroad  Co.  ji.  Barron,  5  Wall.  90  (afBrm- 
ing  s.  c,  1  Biss.  412,  453). 


<  Pennsylvania  K.  Co.  v.  Henderson, 61  Pa. 
St.  315;  s.c,  43  Pa.  St.  449. 

6  Chicago  V.  Major,  18  111.  349 ;  Kansas,  etc., 
E.  Co.  V.  Miller,  2  Col.  442;  Chicago  v.  Schol- 
ten,76III.468. 

0  Chicago,  etc.,  E.  Co.  v.  Swett,  45  111.  197. 

'  Chicago,  etc.,  E.  Co.  u.  Austin,  69  111. 
426 ;  Pennsylvania  R.  Co.  «.  Butler,  57  Pa.  St. 
335  (overruling  Pennsylvania  E.  Co.  v.  Mo- 
Closkey's  Administrator,  23  Pa.  St.  526) ; 
Pennsylvania  E.  Co.  v.  Ogier,  36  Pa.  St.  60; 
Green  v.  Hudson  River  E.  Co.,  32  Barb.  25; 
Pennsylvania  E.  Co.  v.  Goodman,  62  Pa.  St. 
329. 

"  Chicago  V.  Major,  18  lU.  349 ;  Costello  ». 
Landwehr,  28  Wis.  532 ;  Macon,  etc.,  E.  Co.  v. 
Johnson,  38  Ga.  409;  Atlanta,  etc.,  E.  Co.  v. 
Ayres,  53  Ga.  12;  David  v.  South-Western  E. 
Co.,  41  Ga.  223;  Baltimore,  etc.,  E.  Co.  v. 
Kelly;  24  Md.  271;  Baltimore,  etc.,  E.  Co.  v. 
Trainer,  33  Md.  642;  and  cases  cited,  ante, 
§41. 

'  Donaldson  v.  Mississippi,  etc.,  R.  Co.,  18 
Iowa,  280 ;  South-Western  E.  Co.  v.  Paulk,  24 
Ga.  356;  Walters  C.Chicago,  etc.,  R.  Co.,  41 
Iowa,  71;  s.  c,  36  Iowa,  458;  Sauter  v.  New 
York,  etc.,  E.  Co.,  66  N.Y.  50;  Macon,  etc., 
E.  Co.  u.  Johnson,  38  Ga.  409;  Georgia  R.  Co. 
o.  Oaks,  62  Ga.  410;  Louisville,  etc.,  E.  Co.  •». 
Mahony's  Administratrix,  7  Bush,  336.  And 
see  Eowley  v.  London,  etc.,  E.  Co.,  L.  E.  8 
JExch.  231;  s.  c,  42  L.  J.  (Exch.)  163.  Also 
Johnson  v.  Hudson  Eiver  E.  Co.,  6  Duer,  633. 
But  see,  contra,  Armsworth  v.  South-East- 
ern  E.  Co.,  11  Jur.  758. 
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the  wealth  of  the  defendant,^  or  the  poverty  of  the  widow  and  next  of  kin,  or 'the  fact 
that  she  is  deformed  and  disabled, '■'  for  such  facts  would  not  increase  or  diminish  the 
pecuniary  loss  sustained  by  tne  parties  complaining ;  although,  in  the  case  of  a  suit 
for  damages  for  the  death  of  a  boy  seven  or  eight  years  of  age,  it  has  been  held  that, 
if  the  family  was  poor,  the  fact  that  the  boy  would  probably  early  have  commenced 
to  assist  in  supporting  the  family  may  be  taken  into  consideration.'  It  is,  however, 
unnecessary  that  the  survivors  for  whose  benefit  the  suit  is  brought  should  have  a 
l«gal  claim  on  the  deceased.*  Tet  it  has  been  held  that,  in  most  instances,  there  must 
be  evidence  of  pecuniary  loss  on  the  part  of  the  survivor  for  whose  benefit  suit  is 
brought.*  In  a  case  where  there  was  no  evidence  that  the  deceased  was  fitted,  by 
nature,  education,  or  disposition,  to  furnish  his  children  either  instruction,  or  moral, 
physical,  or  intellectual  training,  it  was  held  that  while  such  elements,  based  on 
proof,  might  be  taken  into  consideration,  yet  without  proof  the  jury  should  not  be 
instructed  to  consider  them.* 
"Where  the  action  is  for  an  injury  resulting  in  death,  it  is  not,  in  general,  so  difficult 


>  Oonant  v.  Grlffln,  48  111.  410. 

2  Illinois,  etc.,  K.  Oo.  v.  Baches,  55  HI. 


379. 


3  Barley  v.  Chicago,  etc.,  E.  Co.,  4  Biss. 
430. 

1  Railroad  Oo.  v.  Barron,  5  Wall.  90  (affirm- 
ing s.  c,  1  Biss.  412, 452) ;  Keller  v.  New  York, 
etc.,  R.  Co.,  17  How.  Pr.  102;  Fanlmier  v. 
Erie  R.  Co.,  34  N.  J.  L.  151;  Pennsylvania  R. 
Oo.  V.  KeUer,  67  Pa.  St.  300;  Oldfleld  v.  New 
York,  etc.,  R.  Co.,  14  N.Y.  310;  Mclntyre  v. 
NevrY'ork,  etc.,  R.  Co.,  37  N.Y.  287;  Groton- 
kemper  v.  Harris,  25  Ohio  St.  510. 

6  Chicago,  etc.,  R.  Co.  v.  Morris,  26  111.  400, 
403.  See  Dickens  ».  New  York,  etc.,  R.  Co.,1 
Abb.  App.  Dec.  504.  Such  pecuniary  damage 
will  be  presumed  in  the  case  of  an  action 
lor  the  benefit  of  a  widow  and  children. 
Administratrix  of  Dunhenev.  Ohio  Life,  etc., 
Co.,  1  Disney,  257.  Also  in  the  case  of  a  suit 
for  the  death  of  a  child,  for  the  benefit  of 
parents.  Chicago  v.  Scholten,  75  111.  468; 
Condon  u.  Great  Southern  R.  Co.,  16  Ir.  C.  L. 
<N.  8.)  415.  And  see  Baltimore,  etc.,  R.  Co. 
V.  Kelly,  24  Md.  271.  But  see  Bell  v.  Wooten, 
53  Ga.  684;  Allen  v.  Atlanta  Street  R.  Co., 
64  Ga.  503;  Ihl  i;.  Forty- second  Street,  etc., 
R.  Co.,  47  N.  Y.  317.  And  in  the  case  of  the 
death  of  a  child,  his  parents  are  entitled  to 
damages  for  the  loss  of  his  services  until  he 
would  have  come  of  age.  Rookford,  etc.,  E. 
Co.  •y.Delaney,  82  111.  198;  McGovern  e.  New 
York,  etc.,  E.  Co.,  67  N.  Y.  417.  And,  in  some 
cases,  for  damages  for  services  he  would 
have  rendered  after  that  time.  Potter  v. 
Chicago,  etc.,  R.  Co.,  21  Wis.  372;  ..  c,  22 
Wis.  615.  See  Seaman  v.  Farmers'  Loan,  etc., 
Co.,  15  Wis.  578,  where  it  was  asked  that  the 
jury  be  instructed  to  consider,  in  mitigation 
of  damages,  the  probability  of  the  marriage. 


at  the  age  of  eighteen,  of  a  young  lady  whose 
death  was  the  cause  of  action. 

«  Illinois,  etc.,  R.  Co.  v.  Weldon,  62  111.  290. 
See  also  Chicago,  etc.,  E.  Co.  v.  Austin,  69 
111.  426;  Tilley  C.Hudson  River  E.  Co.,  29 
N.Y.  252;  Mitchell  u.  New  York,  etc.,  E.  Co., 
2  Hun,  535;  s.  c,  5  Thomp.  &  0. 122;  Mcln- 
tyre II.  New  York,  etc.,  E.  Co.,  37  N.Y.  287. 
For  cases  where  the  question  of  excessive 
damages  for  injuries  resulting  in  death  has 
been  discussed  in  the  appellate  courts,  see 
the  following  authorities :  Chicago,  etc.,  R. 
Co.  V.  Shannon,  43  111.  338 ;  Illinois,  etc.,  R.  Oo. 
V.  Weldon,  52  111.  290 ;  Lehman  v.  Brooklyn,  29 
Barb.  234 ;  Telf er  ti.  Northern  R.  Co.,  30  N.  J. 
L.  188;  Mclntyre  w.  New  York,  etc.,  E.  Co.,  47 
Barb.  615;  Rose  v.  Des  Moines,  etc.,  E.  Co., 
39  Iowa,  246;  Potter  v.  Chicago,  etc.,  E.  Co., 
22  Wis.  615 ;  Paulmier  o.  Erie  E.  Co.,  34  N.  J. 
L.  151;  Oldfleld  «.  New  York,  etc.,  E.  Co.,  3 
E.  D.  Smith,  103;  «.  c,  14  N.  Y.  310;  Huttou 
V.  Windsor,  34  Upper  Canada  Q.  B.  487.    For 
cases  discussing  such  statutes  on  the  subject 
of  damages,  in  Iowa,  Tennessee,  Wisconsin, 
and  California,  see  Walters  v.  Chicago,  etc., 
E.  Co.,  36  Iowa,  458;  ».  c,  41  Iowa,  71;  Sher- 
man V.  Western   Stage   Co.,  24  Iowa,  515; 
Muldowney  v.  Illinois,  etc.,  R.  Co.,  36  Iowa, 
462 ;  Lawrence  v.  Birney,  40  Iowa,  377 ;  Rose 
V.  Des  Moines,  etc.,  R.  Co.,  39  Iowa,  246; 
Nashville,  etc.,  R.  Co.  v.  Stevens,  9  Heisk.  12; 
Nashville,  etc.,  R.  Co.  v.  Prince,  2  Heisk.  580; 
Railroad  v.  Mitchell,  11  Heisk.  400 ;  Collins  v. 
East  Tennessee  E.  Co.,  9  Heisk.  841;  Wood- 
ward V.  Chicago,  etc.,  E.  Co.,  23  Wis.  400; 
Costello  r.Landwehr,  28Wis.  523;  Taylor  v. 
Western,  etc.,  R  Co.,  45  Cal.  323.    And  see 
Jeffersonville,  etc.,  E.  Co.  «.  Eiley,  39  lud. 
568 ;  Louisville,  etc.,  E.  Oo.  v.  Case's  Admin- 
istrator, 9  Bush,  728. 
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to  estimate  the  damages,  and  courts  will  therefore  have  less  hesitancy  in  interfering 
with  verdicts  than  in  cases  of  personal  injury,  where  it  is  necessary  to  compensate  for 
suffering,  mental  and  physical,  etc.  The  proper  estimate  can  usually  be  arrived  at 
with  tolerable  certainty  by  taking  the  calling  of  the  deceased,  and  the  income  derived 
therefrom,  in  connection  with  his  expectation  of  life  as  shown  by  the  tables  of  mor- 
tality. If  the  amount  of  the  verdict  is  greatly  in  excess  of  the  sum  thus  arrived  at, 
the  court  will  set  it  aside  and  order  a  new  trial.  Thus,  where  the  deceased  was  an 
unmarried  man  twenty-four  years  of  age,  whose  expectation  of  life  was  38.39  years, 
and  it  appeared  that  he  was  of  temperate  habits  and  industrious,  that  his  net  earnings 
at  the  time  of  his  decease  were  $263.11  per  annum,  a  verdict  of  $10,000  was  reduced  to 
$5,000  by  the  court.  Say  the  court:  "In  cases  like  this,  the  true  question  always  is, 
What  sum  of  money  will  compensate  the  estate  of  the  deceased  for  the  loss  sustained 
thereto  by  his  death?  The  expectancy  of  life  being  a  little  over  thirty-eight  years, 
and  his  net  income  being  $263.11  per  year,  if  he  had  lived  for  his  time,  and  continued 
to  earn  the  same  income  during  the  whole  time,  his  estate,  it  is  supposed,  would  have 
received  the  benefit  of  these  earnings  and  their  accumulations.  One-half  of  the  sum 
awarded, — viz.,  $5,000,  —  at  six  per  cent  interest,  would  annually  produce  a  net  income 
greater  than  that  earned  by  the  deceased,  and  at  ten  per  centum  would  have  produced 
annually  nearly  double  the  sum  that  he  would  annually  earn  during  the  expectancy 
of  life,  which,  added  to  the  principal  sum,  would  bring  the  estate,  at  the  end  of  that 
time,  a  sum  almost  double  the  earnings  of  the  deceased  had  he  lived.  No  one  would 
think  pf  loaning  money  in  Iowa  at  less  than  ten  per  centum  per  annum,  for  it  readily 
brings  that  rate  of  interest  by  the  year,  and  is  lawful."  ^ 

(3.)  In  Case  of  Death  of  Minor  Child.  — Where  the  action  is  by  the  parent  for  the 
death  of  a  minor  child,  the  proper  measure  of  damages  is  the  value  of  the  child's 
services  until  he  attained  his  majority,  from  the  time  of  the  injury,  less  the  expense 
necessary  for  his  support  and  maintenance,  taken  in  consideration  with  his  expeotar 
tion  of  life.'''  In  an  early  New  York  case,  it  was  held,  in  an  action  for  the  death  of  a 
child,  that  the  plaintiff  could  recover  not  only  for  the  loss  of  the  services  of  the 
child,  but  the  expense  also  occasioned  by  the  sickness  of  the  plaintiff's  wife,  caused 
by  the  shock  to  her  maternal  feelings,  the  same  being  laid  as  special  damage 
in  the  declaration.'  In  a,  later  case  in  the  same  State,  this  language  is  used: 
"The  interest  which  the  next  of  kin  have  in  the  life  of  a  person  negligently 
killed  is  pecuniary.  *  *  *  In  the  present  action,  the  next  of  kin  to  whom 
compensation  is  to  be  made,  for  the  pecuniary  injury,  is  the  father.  The  jury 
estimated  this  pecuniary  injury  at  $1,500;  that  is,  that  the  plaintiff  in  this  action 
was  the  pecuniai-y  loser  of  $1,500  by  the  accident.  The  child  was  four  years 
and  one  month  old  when  he  died.  For  the  next  ten  years,  had  he  lived,  it  may  be 
safely  said  that  he  would  have  been  a  burden  in  place  of  a  benefit,  pecuniarily, 
to  his  parents.  And  for  the  next  seven  years  after  that,  if  educated  to  a  pro- 
fession or  mercantile  calling,  or  put  to  a  trade,  he  would  have  done  well  —  much 
better  than  the  majority  of  lads  —  if  he  supported  himself.  During  all  this  time  he 
would  be  exposed  to  disease  and  death,  and  the  other  ills  which  beset  human  life  in 

1  Eose  V.  Des  Moines,  etc.,  E.  Co.,  39  Iowa,  Birmingham  v.  Dorer,  3  Brews.  69 :  Bookford, 
255.  SeealsoNashville,  etc.,  E.Oo.r.  Smith,  etc.,  E.  Co.  v.  Delaney,  82  111.  198;  Fordo. 
6  Heisk.  174;  Cliicago,  etc.,  E.  Co.  «.  Bay-  Monroe,  20  Wend.  210;  Penn.,  etc.,  E.  Co. 
field,  37  Mich.  205.  ».  Bantom,  54  Pa.  St.  495 ;  Barley  v.  Cliicago, 

2  Quin  V.  Moore,  15  N.  Y.  432;  Chicago  v.  etc.,  E.  Co.,  4  Bias.  430;  Caldwell  v.  Brown, 
Hesing,  83  111.  205;  Chicago  v.  Scholten,  75  53  Pa.  St.  453. 

111.  469;  Lehman  v.  Brooklyn,  29  Barb.  234;  3  pord  v.  Monroe,  20  Wend.  210. 
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all  its  stages.  The  life  of  this  little  boy,  however  priceless  may  have  been  its  value 
in  other  aspects,  had  no  pecuniary  value  which  the  jury  could  justly  estimate  at 
$1,500.  If  the  plaintiff  recovered  at  all,  the  damages  should  have  been  nominal."' 
As  is  very  evident,  the  result  of  this  reasoning  is  that  no  considerable  pecuniary 
damages  can  be  recovered  for  the  death  of  a  minor  child  if  the  circumstances  justify 
compensatory  damages  only,  because,  in  any  event,  the  cost  of  his  maintenance  until 
he  attains  his  majority  will  equal,  if  not  exceed,  his  earnings.  But  the  decisions  do 
not  sustain  this  view.  In  an  Illinois  case,  where  the  deceased  was  less  than  four  years 
old,  the  court  refused  to  disturb  a  verdict  of  $800.  Say  the  court:  "Where  the 
deceased  was  a  minor,  and  left  a  father,  who  would  have  been  entitled  to  his  services 
had  he  lived,  the  law  implies  a  pecuniary  loss,  for  which  compensation  under  the 
statute  may  be  given."  ^  In  another  case  in  the  same  State,  where  the  action  was  for 
the  death  of  a  boy  between  six  and  seven  years  of  age,  a  verdict  for  $2,000  was  sus- 
tained.5  In  Tennessee,  a  verdict  for  $3,000  for  the  death  of  an  infant  child,  eighteen 
months  old,  was  sustained.* 

(4.)  Nursing,  Medical  Attendance,  Funeral  Expenses,  etc. — In  an  action  by  a 
parent  for  the  death  of  a  child,  damages  have  sometimes  been  allowed  for  nursing  and 
medical  attendance  before  death,  and  for  the  funeral  expenses.^  If  recoverable  at  all, 
in  California,  they  must  be  specially  pleaded.^  In  England,  expenses  for  the  funeral 
and  for  mourning  are  not  allowed.'  But  in  this  country  the  rule  seems  to  be  that  the 
plaintiff  may  recover  compensation  for  medical  aid  and  funeral  expenses  necessitated 
by  the  injury,  if  he  is  a  person  upon  whom  the  law  casts  an  obligation  to  furnish 
these  to  the  deceased.*  But  if  there  is  no  such  legal  obligation,  as  in  case  of  a  father 
suing  for  the  death  of  a  son  twenty-seven  years  of  age,  living  away  from  home,  he 
cannot  recover  for  these  expenses.  They  are  regarded  as  voluntarily  assumed.'  For 
these  an  action  could  be  maintained  before  the  statute.  Although  at  common  law 
no  action  for  an  injury  to  the  person  survived  if  the  injury  resulted  in  death,  yet 
compensation  for  expense  incurred  for  medical  services,  burial,  etc.,  by  a  person  who 
was  under  legal  obligation  to  furnish  them,  could  be  recovered  of  the  person  by  whose 
wrongful  act  the  injury  was  inflicted.  Nothing,  however,  could  be  recovered  for  the 
loss  of  life.'" 

(5.)  Nominal  Damages  —  Exemplary  Damages.  — In  England,  it  is  held  that  if  there 
is  no  proof  of  actual  damages,  even  nominal  damages  are  not  to  be  allowed;  ^^  but  in 
the  United  States,  in  such  a  case,  nominal  damages  may  be  given.'^  As  the  damages 
are  intended  to  be  compensatory,  usually,  exemplary  damages  should  not  be  alio  wed.'' 

1  Lehman  v.  Brooklyn,  29  Barb.  234.  495 ;  Owen  v.  Brooksolimidt,  54  Mo.  285 ;  Eoe- 

2  Chicago  I),  flesing,  83  111.  207.    See  also       der  k.  Ormsby,  22  How.  Pr.  270. 

Chicago  V.  Major,  18  111.  349.  '  Dalton  v.  South-Baateru  E.  Co.,  4  0.  B. 

s  Chicago,  etc.,  E.  Co.  v.  Beclier,  84  111.  483.  (N.  s.)  296. 

*  LouisvUle,    etc.,   E.    Co.   v.   Connor,   9  i"  Eden  v.  Lexington,  etc.,  E.  Co.,  14  B. 

Heisli.  20.  Mon.  204. 

s  Pennsylvania  E.  Co.  v.  Bantom,  54  Pa.  St.  "  Duckworth  v.  Johnson,  4  Hurl.  &  N.  653 ; 

495;  Cleveland,  etc.,  E.  Co.  v.  Eowan,  66  Pa.  Boulter  v.  Webster,  13  Week.  Eep.  289;  s.  c, 

St.  393 ;  Owen  v.  Brocksohmidt,  64  Mo.  285.  11  L.  T.  (N.  s.)  598. 

6  Gayc.Winter,  34Cal.  153.  '^  Quin  u.  Moore,  15  jn.   f.  432;  Chicago, 

'  Boulter  v.  Webster,  13  Week.  Eep.  289;  etc.,  E.  Co.  v.  Shannon,  43  111.  338;  Chicago, 

Dalton«).South-EasternE.Co.,4C.B.CN.s.)  etc.,  E.  Co.  w.  Swett,  45  111.  197;  Chicago  o. 

296;  s.  v.,  4  Jur.  (N.  s.)  711;  27  L.  J.  (C.  P.)  Scholten,  75  111.  468;   Ihl   v.   Forty-second 

227;  Franklin w.South-EasternE.  Co.,3Hurl.  Street,  etc.,  E.  Co.,  47  N.  Y.  317;  Lehman  v. 

&  N.  211 ;  s.  c,  4  Jur.  (N.  S.)  565.  Brooklyn,  29  Barb.  234. 

8  Penn.,  etc.,  E.  Co.  «.  Bantom,  54  Pa.  St.  m  Conant  v.    Griffin,   48   Dl.  410;   South- 
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In  Kentucky,  California,  and  Texas,  such  damages  are  expressly  allowed  by  statute.' 
In  Missouri,  the  statute  provides  that,  "in  every  such  action,  the  jury  may  give  such 
damages  as  they  may  deem  fair  and  just,  *  *  *  having  regard  to  the  mitigating 
or  aggravating  circumstances  attending  such  wrongful  act,  neglect,  or  default." 
Under  this  statute,  the  amount  of  damages  is  not  limited  to  the  actual  pecuniary  loss 
suffered  in  the  death  of  a  child;  the  court  says  that  "such  a  construction  would  make 
the  words  [of  the  statute,  italicised]  wholly  meaningless  and  inoperative."  ' 

(6.)  Evidence  in  Mitigation  of  Damages.  —  Evidence  as  to  the  business,  education, 
and  habits  of  sobriety  and  economy  of  the  deceased  is  admissible.'  So,  also,  the  char- 
acter of  the  deceased  as  a  drunken,  worthless  man,  making  no  provision  for  his  family, 
but  being  a  burden  to  them  for  his  support,  is  proper  matter  to  be  proved  in  mitigation 
of  damages.*  In  the  case  of  collateral  kindred,  it  will  be  admissible  for  the  defendant 
to  controvert  the  fact  of  dependency  upon  the  deceased  for  support ;  and  in  the  case 
of  a  parent,  to  show  he  was  not  entitled  to  the  services  of  his  minor  child.^  But 
evidence  will  not  be  heard  of  money  received  by  a  widow  on  a  policy  of  insurance  on 
the  life  of  the  deceased,  and  it  is  not  to  be  taken  into  account  by  the  jury  in  assessing 


I  91.  Distribution  of  Damages.  —  The  damages  recovered  in  actions  for  death 
by  wrongful  act  are  not  for  the  benefit  of  creditors  of  the  deceased.  Most  of  the 
statutes  provide  how  they  shall  be  distributed,  and  some  of  them  by  express  words 
exclude  creditors.  The  personal  representative  brings  the  action,  not  in  the  right 
of  the  estate,  but  as  a  trustee  for  the  distributees.'  Such  statutes  are  enacted,  as 
respects  the  measure  of  damages,  upon  the  idea  that,  as  a  general  fact,  the  per- 
sonal assets  of  the  deceased  would  take  the  direction  given  them  by  the  law  govern- 
ing the  case  of  intestates.  Hence  any  damages  given  must,  as  a  general  thing,  be  so 
distributed,  even  though  the  party  has  left  a  will  not  so  devoting  his  property.' 

I  92.  Statutes  in  the  several  States.  —  The  statutes  in  the  United  States  on 
this  subject,  while  having  the  same  general  features,  vary  greatly  in  details.    They 


Western  B.  Co.  e.  Panik,  24  Ga.  366;  Penn-  8  Taylor  ».  Western,  etc.,  E.  Co.,  46  Cal.  323. 

sylvanla  R.  Co.  v.  Henderson,  51  Pa.  St.  315;  *  Nashville,  etc.,  E.  Co.  i).  Prince,  2  Heisk. 

Cleveland,  etc.,  E.  Co.  v.  Eowan,  66  Pa.  St.  680. 

893;  Baltimore,  etc.,  E.  Co.  v.  Kelly,  24  Md.  6  Quincy  Coal  Co. «.  Hood,  77  ni.  68. 

271.    But  see  Kansas  Pacific  E.  Co.  v.  Miller,  o  Althorf  v.  Wolfe,  22  N.  Y.  355;  Sherlock 

2  Col.  442.    And  see  a  case  where  the  value  v.  Ailing,  44  Ind.  184;  Bradbum   v.  Great 

of  certain  mining-stocks  and  notes  was  sup-  Western  E.  Co.,  44  L.  J.  (Bxoh.)  9;  s.  c,  L. 

posed  to  have  been  calcnlated  in  the  amonnt  E.  10  Exch.  1;   Baltimore,  etc.,  E.   Co.  v. 

of  the  verdict.    Kansas,  etc.,  E.  Co.  r.  Cutter,  Wightman's  Administrator,   29  Gratt.   431. 

19  Kan.  83.  But  see,  contra,  a  decision  of  Lord  Campbell 

1  Bowler  v.  Lane,  3  Meto.  (Ky.)  311;  Gov-  at  Nisi  Prim.  Hicks  v.  Newport,  etc.,  E. 
ington  Street  E.  Co.  v.  Packer,  9  Bush,  466;  Co.,  cited  in  4  Best  &  S.  403,  note. 
Louisville,  etc.,  E.  Co. ».  Case's  Administra-  'Chicago  o.  Major,  18  HI.  349;  North 
tor,  9  Bush,  728;  Jacobs's  Administrator  v.  Pennsylvania  E.  Co.  v.  Eobinson,  44  Pa.  St. 
Louisville,  etc.,  E.  Co.,  10  Bush,  263;  Myers  175;  Paulmier  ».  Erie  E.  Co.,  34  N.  J.  L.  161; 
V.  San  Francisco,  42  Cal.  215.  See  also  stat-  Drake  v.  Gilmore,  52  N.  T.  389;  Andrews  v. 
utesof  these  States, pos«,  p.  1295  e*»e<?.  Hartford,  etc.,  E.  Co.,  34  Conn.  67;  Quin  v. 

2  Owenj).  Brocksohmidt,64Mo.  285;  Fop-  Moore,  15  N.T.  432 ;Needham».  Grand  Trunk 
piano  V.  Baker,  3  Mo.  App.  659,  560;  Bese-  E.  Co.,  38  Vt.  294,  304;  Tertore  v.  Wiswall,  16 
necker  v.  Sale  (MS.),  St.  Louis  Ct.  App.,  Oc-  How.  Pr.  8;  Steel  v.  Kurtz,  28  Ohio  St.  191. 
tober  term,  1879.  8  Railroad  v.  Barron,  6  WaU.  90. 
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will  be  found  below,  as  set  forth  in  the  most  recent  revisions  of  the  laws  of  the 
respective  States :  — 

(1.)  Alabama.  —  Coie  Ala.  1876,  p.  635:  — 

"  §  2641.  "When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representative  of  the  former  may  maintain  an  action  against 
the  latter,  at  any  time  within  two  years  thereafter,  if  the  former  could  have  main- 
tained an  action  against  the  latter  for  the  same  act  or  omission,  had  it  failed  to  pro- 
duce death,  and  may  recover  such  sum  as  the  jury  deem  just;  and  the  amount  so 
recovered  shall  be  distributed  as  personal  property  of  an  intestate  is  now  distributed, 
and  shall  not  be  subject  to  the  payment  of  the  debts  of  the  deceased;  and  such  right 
of  action  shall  survive  against  the  personal  representative  of  the  person  unlawfully 
causing  the  death  aforesaid. 

"  §  2642.   The  action  may  be  maintained,  notwithstanding  the  defendant  may  have 
been  prosecuted  by  the  State  and  convicted  or  acquitted  of  the  offence  charged." 
Code  Ala.  1876,  p.  684 :  — 

"  I  2899.  When  the  death  of  any  minor  child  is  caused  by  the  wrongful  act  or 
omission  of  any  officer  or  agent  of  an  incorporated  company  or  private  association 
of  persons,  the  father  of  such  child,  or,  if  the  father  be  not  living,  the  mother,  may 
maintain  an  action  against  such  corporation  or  private  association  of  persons,  for 
such  wrongful  act  or  omission,  and  may  recover  such  damages  as  the  jury  may 
assess." 

(2.)  Arkansas.  — Ark.  Dig.  Stat.  1874,  p.  834:  — 

"  g  4760.  For  wrongs  done  to  the  person  or  property  of  another,  an  action  may  be 
maintained  against  the  wrong-doers,  and  such  action  may  be  brought  by  the  person 
injured,  or,  after  his  death,  by  his  executor  or  administrator,  against  such  wrong-doer, 
or,  after  his  death,  against  his  executor  or  administrator,  in  the  same  manner  and  with 
like  effect,  in  all  respects,  as  actions  founded  on  contracts." 

"^  4765.  In  no  case  shall  the  right  of  action  of  any  party  injured  by  the  commis- 
sion of  a  felony  be  deemed  or  adjudged  to  be  merged  in  such  felony,  but  damages 
sustained  thereby  may  be  recovered  in  an  action  brought  for  that  purpose." 
(3.)  Arizona. — Arizo.  Comp.  Laws  1877,  p.  537,  chap.  54,  §g  1,  2. 
"  Sect.  1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect, 
or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as  amount  in  law  to  felony. 
"  Sect.  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and  the  amount  recovered  in  every  such  action 
shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased  per- 
son, and  shall  be  distributed  to  such  widow  and  next  of  kin,  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  property  left  by  persons  dying 
intestate ;  and  in  every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  with  reference  to  the  pecuniary  injury  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  deceased  person ;  provided,  that  no  moneys  so 
recovered  shall  be  applied  in  discharge  of  any  debts  or  liabilities  of  the  person  so 
killed,  nor  pass  into  the  hands  of  Ms  executors  or  administrators  as  assets  of  his 
estate." 
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(4.)  California.  — 1  Code  Civ.  Proc.  Cal.  1874,  pp.  193,  223,  224:  — 

"Sec.  376.  A  father,  or,  in  case  of  his  death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  action  for  the  injury  or  death  of  a  child,  and  a  guardian  for  the 
injury  or  death  of  his  ward. 

"  Sec.  377.  When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  neglect 
of  another,  his  heirs  or  personal  representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death ;  or  vrhen  the  death  of  a  person  is  caused  by  an 
injury  received  in  falling  through  any  opening  or  defective  place  in  any  sidewalk, 
street,  alley,  square,  or  wharf,  his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  whose  duty  it  was,  at  the  time  of  the  injur}',  to 
have  kept  in  repair  such  sidewalk  or  other  place.  In  every  such  action  the  jury  may 
give  such  damages,  pecuniary  or  exemplary,  as,  under  all  the  circumstances  of  the 
case,  may  to  them  seem  just." 

§  339.  "  An  action  to  recover  damages  for  the  death  of  one  caused  by  the  wrongful 
act  of  another  "  must  be  brought  "  within  two  years." 

(6.)  Colorado.  — Gen.  Laws  Col.  1877,  pp.  342,  343,  chap.  25:  — 

"Sec.  1.  Whenever  any  person  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  the  negligence,  unskilfulness,  or  criminal  intent  of  any  officer,  agent,  ser- 
vant, or  employee  whilst  running,  conducting,  or  managing  any  locomotive,  car,  or 
train  of  cars,  or  of  any  driver  of  any  coach  or  other  public  conveyance  whilst  in 
charge  of  the  same  as  a  driver,  and  when  any  passenger  shall  die  from  any  injury 
resulting  from,  or  occasioned  by,  any  defect  or  insufficiency  in  any  railroad,  or  any 
part  thereof,  or  in  any  locomotive  or  car,  or  in  any  stage-coach,  or  other  public  con- 
veyance, the  corporation,  individual,  or  individuals  in  whose  employ  any  such  officer, 
agent,  servant,  employee,  master,  pilot,  engineer,  or  driver  shall  be  at  the  time  such 
injury  is  committed,  or  who  owns  any  such  railroad,  locomotive,  car,  stage-coach,  or 
other  public  conveyance,  at  the  time  any  such  injury  is  received,  and  resulting  from, 
or  occasioned  by,  defect  or  insufficiency  above  described,  shall  forfeit  and  pay  for 
every  person  and  passenger  so  injured  the  sum  of  not  exceeding  five  thousand 
($5,000)  dollars,  and  not  less  than  three  thousand  ($3,000)  dollars,  which  may  be  sued 
for  and  recovered,  — 

"First — By  the  husband  or  wife  of  deceased;  or,  — 

"Second — If  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within  one 
year  after  such  death,  then  by  the  heir  or  heirs  of  the  deceased ;  or,  — 

"  Third — If  such  deceased  be  a  minor  or  unmarried,  then  by  the  father  and  mother, 
who  may  join  in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment ;  or,  if 
either  of  them  he  dead,  then  by  the  survivor.  In  suits  instituted  under  this  section, 
it  shall  be  competent  for  the  defendant,  for  bis  defence,  to  show  that  the  defect  or 
insufficiency  named  in  this  section  was  not  a  negligent  defect  or  insufficiency. 

"  Sec.  2.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful  act,  neglect, 
or  default  of  another,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured. 

"  Sec.  3.  All  damages  accruing  under  the  last  preceding  section  shall  be  sued  for  and 
recovered  by  the  same  parties  and  in  the  same  manner  as  provided  in  the  first  section 
of  this  act,  and  in  every  such  action  the  jury  may  give  such  damages  as  they  may 
deem  fair  and  just  (not  exceeding  five  thousand  ($5,000)  dollars),  with  reference 
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to  the  necessary  injury  resulting  from  such  death,  to  the  surviving  parties,  who  may 
be  entitled  to  sue ;  and  also  having  regard  to  the  mitigating  or  aggravating  circum- 
stances attending  any  such  wrongful  act,  neglect,  or  default. 

"Sec.  4.  All  actions  provided  for  by  this  act  shall  be  brought  within  two  years 
from  the  commission  of  the  alleged  negligence  resulting  in  the  death  for  which  suit 
is  brought." 

(6.)  Connecticut.  — Gen.  Stat.  Conn.,  Kev.  1875,  p.  422,  chap.  6,  ?  9,  tit.  19:  — 
"Sec.  9.  All  actions  for  injury  to  the  person,  whether  the  same  do  or  do  not 
instantaneously  or  otherwise  result  in  death,  to  the  reputation,  or  to  the  property, 
and  actions  to  recover  damages  for  injury  to  the  person  of  the  wife,  child,  or  servant 
of  any  person,  shall  survive  to  his  executor  or  administrator,  provided  the  cause  of 
action  shall  not  have  arisen  more  than  one  year  before  the  death  of  the  deceased; 
but  all  damages  for  an  injury  resulting  iu  death,  recovered  in  an  action  brought  by 
any  executor  or  administrator,  shall  enure  to  the  benefit  of  the  husband,  or  widow, 
and  heirs  of  the  deceased  person,  after  deducting  the  costs  and  expenses  of  the  suit, 
as  follows :  half  to  the  husband,  or  widow,  and  half  to  the  lineal  descendants  of  the 
deceased,  per  stirpes  ;  but  if  there  be  no  descendants,  the  whole  shall  go  to  the  hus- 
band or  widow,  and  if  no  husband  or  widow,  to  the  heirs,  according  to  the  law  regu- 
lating the  distribution  of  intestate  personal  estate." 
Gen.  Stat.  Conn.,  Kev.  1875,  p.  488:  — 

"  Sec.  3.  Any  person  who  may  suffer  damage  by  reason  of  the  neglect  of  any  rail- 
road company  to  construct  or  maintain  railings  or  fences  on  the  side  of  its  railroad, 
as  required  by  law,  may  recover  such  damage  from  such  company  in  an  action  on  the 
case.  And  if  the  life  of  any  person,  being  on  any  highway  or  turnpike,  in  the  exer- 
cise of  reasonable  care,  is  lost  by  reason  of  any  such  neglect,  or  if  the  life  of  any 
passenger  upon  any  railroad,  or  of  any  person  crossing  a  highway,  in  the  exercise  of 
reasonable  care,  shall  be  lost  by  reason  of  any  negligence  of  any  railroad  com- 
pany, or  of  its  servants  or  agents,  such  company  shall  pay  to  the  executor  or  admin- 
istrator of  such  person  damages  not  exceeding  five  thousand  dollars,  nor  less  than 
five  hundred  dollars,  to  be  applied  by  him  as  is  provided  in  the  ninth  section  of  chap- 
ter VI.  of  this  Title." 

(7.)  Delaware. — Eev.  Code,  Amend.  664,  Act  of  January,  1866  (see  Flanagan 
V.  Wilmington,  4  Houst.  548,  549) :  — 

"Whenever  death  shall  be  occasioned  by  unlawful  violence  or  negligence,  and 
no  suit  be  brought  by  the  party  injured  to  recover  damages  during  his  or  her  life,  the 
widow  of  any  such  deceased  person,  or,  if  there  be  no  widow,  the  personal  representa- 
tives, may  maintain  an  action  and  recover  damages  for  the  death  thus  occasioned." 
(8.)  Georgia.  —  Code  Ga.  1873,  pp.  510,  511 :  — 

"g  2971.  A  widow,  or,  if  no  widow,  a  child  or  children,  may  recover  for  the  homi- 
cide of  the  husband  or  parent ;  and  if  suit  be  brought  by  the  widow  or  children,  and 
the  former,  or  one  of  the  latter,  dies  pending  the  action,  the  same  shall  survive  iu  the 
first  case  to  the  children,  and  in  the  latter  case  to  the  surviving  child  or  children. 

"§  2972.  If  the  plaintifiT,  by  ordinary  care,  could  have  avoided  the  consequences  to 
himself  caused  by  the  defendant's  negligence,  he  is  not  entitled  to  recover.  But  in 
other  cases  the  defendant  is  not  relieved,  although  the  plaintiff  may  in  some  way  have 
contributed  to  the  injury  sustained." 

"^  2968.  A  physical  injury  done  to  another  gives  a  right  of  action,  whatever  may 
Le  the  intention  of  the  actor,  unless  he  is  justified  under  some  rule  of  law.  The 
intention  should  be  considered  in  the  assessment  of  damages." 

"B  2970.  If  the  injury  amounts  to  a  felony,  as  defined  by  this  Code,  the  person 
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injured  must  either  simultaneously,  or  concurrently,  or  previously  prosecute  for  the 
same,  or  allege  a  good  excuse  for  the  failure  so  to  prosecute." 

(9.)  Illinois.  —  Rev.  Stat.  111.  1877,  p.  558 ;  Underwood's  Annot.  Stat.  El.,  p.  703, 
chap.  70,  ?J  1,  2 :  — 

"  J  1.  *  *  *  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  company  or  cor- 
poration which,  would  have  Ijeen  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circumstances  as  amount  in  law  to 
felony. 

"  §  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin,  in  the  proportion 
provided  by  law  in  relation  to  the  distribution  of  personal  property  left  by  persons 
dying  intestate ;  and  in  every  such  action  the  jury  may  give  such  damages  as  they 
shall  .deem  a  fair  and  just  compensation,  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death  to  the  wife  and  next  of  kin  of  such  deceased  person,  not 
exceeding  the  sum  of  $5,000.  Provided,  that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  person." 

(10.)  Indiana.  — 2  ^Y.  Stat.  Ind.  1876,  p.  309,  art.  46:  — 

"  See.  784.  "When  the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an  action,  had  he  lived,  against 
the  latter  for  an  injury  for  the  same  act  or  omission.  The  action  must  be  commenced 
within  two  years.  The  damages  cannot  exceed  five  thousand  dollars,  and  must  enure 
to  the  exclusive  benefit  of  the  widow  and  children,  if  any,  or  next  of  kin,  to  be  dis- 
tributed in  the  same  manner  as  personal  property  of  the  deceased." 

(11.)  Iowa.  —  Code  Iowa  1873,  p.  431 :  — 

"  Sec.  2525.  All  causes  of  actions  shall  survive,  and  may  be  brought  notwithstand- 
ing the  death  of  the  person  entitled  or  liable  to  the  same. 

"  Sec.  2526.  The  right  of  civil  remedy  is  not  merged  in  a  public  ofience,  but  may, 
in  all  cases,  be  enforced  independently  of,  and  in  addition  to,  the  punishment  of  the 
latter.  When  a  wrongful  act  produces  death,  the  damages  shall  be  disposed  of  as 
personal  property  belonging  to  the  estate  of  the  deceased,  except  that  if  the  deceased 
leaves  a  husband,  wife,  child,  or  parent,  it  shall  not  be  liable  for  the  payment  of 
debts. 

"Sec.  2527.  The  actions  contemplated  in  the  two  preceding  sections  may  be  brought, 
or  the  court,  on  motion,  may  allow  the  action  to  be  continued,  by  or  against  the 
legal  representatives  or  the  successors  in  interest  of  the  deceased.  Such  action  shall 
be  deemed  a  continuing  one,  and  to  have  accrued  to  such  representative  or  successor 
at  the  same  time  it  did  to  the  deceased,  if  he  had  survived.  If  such  is  continued 
against  the  legal  representative  of  the  defendant,  a  notice  shall  be  served  on  him  as 
provided  for  service  of  original  notices." 

Code  Iowa  1873,  p.  435 :  — 

"  Sec.  2556.  A  father,  or  in  case  of  his  death,  or  imprisonment,  or  desertion  of  his 
family,  the  mother,  may  prosecute  as  plaintiff  an  action  for  the  expenses  and  actual 
loss  of  service  resulting  from  the  injury  or  death  of  a  minor  child." 
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(12.)  Kansas.  — Gen.  Stat.  Kan.  1868,  p.  709,  chap.  80,  art.  18,  ?  422;  2  Dassler's 
Kan.  Stat.,  p.  720,  chap.  80,  art.  18;  Comp.  Laws  Kan.  1879,  p.  656,  chap.  80,  art. 
18,  ?  422:  — 

"  J  422.  When  the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an  action,  had  he  lived, 
against  the  latter  for  an  injury  for  the  same  act  or  omission.  The  action  must  be 
commenced  within  two  years.  The  damages  cannot  exceed  ten  thousand  dollars,  and 
must  enure  to  the  exclusive  benefit  of  the  widow  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  personal  property  of  the  deceased." 

(13.)  Kentucki/.  — Gen.  Stat  Ky.  1873,  pp.  550,  551;  Gen.  Stat.  Ky.  1879,  pp.  550, 
551,  ?g  1,  3:  — 

"  §  1.  If  the  life  of  any  person  not  in  the  employment  of  a  railroad  company  shall 
be  lost  in  this  Commonwealth  by  reason  of  the  negligence  or  carelessness  of  the  pro- 
prietor or  proprietors  of  any  railroad,  or  by  the  unfitness,  or  negligence,  or  careless- 
ness of  their  servants  or  agents,  the  personal  representative  of  the  person  whose  life 
is  so  lost  may  institute  suit  and  recover  damages  in  the  same  manner  that  the  person 
himself  might  have  done  for  any  injury,  where  death  did  not  ensue.'' 

"  ^  3.  If  the  life  of  any  person  or  persons  is  lost  or  destroyed  by  the  wilful  neg- 
lect of  another  person  or  persons,  company  or  companies,  corporation  or  corpora- 
tions, their  agents  or  servants,  then  the  widow,  heir,  or  personal  representative  of  the 
deceased  shall  have  the  right  to  sue  such  person  or  persons,  company  or  companies, 
corporation  or  corporations,  and  recover  punitive  damages  for  the  loss  or  destruction 
of  the  life  aforesaid." 

(14.)   Louisiana. — Voorhies's  Rev.  Stat.  La.  1876,  p.  122:  — 

"  §  435.  Every  act  whatever  of  man,  that  causes  damage  to  another,  obliges  him  by 
whose  fault  it  happened  to  repair  it ;  the  right  of  this  action  shall  survive,  in  cases  of 
death,  in  favor  of  the  minor  children  and  widow  of  the  deceased,  or  either  of  them, 
and  in  default  of  these,  in  favor  of  the  surviving  father  and  mother,  or  either  of 
them,  for  the  space  of  one  year  from  the  death.'' 

(15.)  Maine.  — nev.  Stat.  Me.  1871,  p.  455:  — 

"Sec.  36.  Any  railroad  corporation,  by  whose  negligence  or  carelessness,  or  by 
that  of  its  servants  or  agents  while  employed  in  its  business,  the  life  of  any  person,  in 
the  exercise  of  due  care  and  diligence,  is  lost,  forfeits  not  less  than  five  hundred,  nor 
more  than  five  thousand  dollars,  to  be  recovered  by  indictment  found  within  one  year, 
wholly  to  the  use  of  his  widow,  if  no  children ;  and  to  the  children,  if  no  widow ;  if 
both,  to  her  and  them  equally ;  if  neither,  to  his  heirs." 

By  ^  7  of  chap.  52,  these  provisions  are  made  applicable  to  steamboats,  stage-coaches, 
and  common  carriers. 

(16.)  Maryland.— B.ev.  Code  Md.  1878,  p.  724,  art.  67,  H  15,  ??  1-4:  — 

"Sec.  1.  Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  the  person  who  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony. 

"2.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent,  and 
child  of  the  person  whose  death  shall  have  been  so  caused,  and  shall  be  brought  by 
and  in  the  name  of  the  State  of  Maryland  for  the  use  of  the  person  entitled  to  dam- 
ages, and  in  every  such  action  the  jury  may  give  such  damages  as  they  may  think 
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proportioned  to  the  injury  resulting  from  such  death  to  the  parties,  respectively,  for 
whom  and  for  whose  benefit  such  action  shall  be  brought,  and  the  amount  so  recov- 
ered, after  deducting  the  costs  not  recovered  from  the  defendant,  shall  be  divided 
amongst  the  above-mentioned  parties,  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct :  Provided,  that  not  more  than  one  action  shall  lie  for  and  in 
respect  of  the  same  subject-matter  of  complaint,  and  that  every  such  action  shall  be 
commenced  within  twelve  calendar  months  after  the  death  of  the  deceased  person. 

"3.  In  every  such  action,  the  equitable  plaintiff  on  the  record  shall  be  required, 
together  with  the  declaration,  to  deliver  to  the  defendant  or  his  attorney  a  full  par- 
ticular of  the  persons  for  whom  and  on  whose  behalf  such  action  shall  be  brought, 
and  of  the  nature  of  the  claim  in  respect  of  which  damages  shall  be  sought  to  be 
recovered. 

"4.  The  following  words  and  expressions  used  in  the  three  preceding  sections  are 
intended  to  have  the  meaning  hereby  assigned  to  them  respectively,  so  far  as  such 
meanings  are  not  excluded  by  the  context  or  by  the  nature  of  the  subject-matter,  that 
is  to  say :  the  word  person  shall  apply  to  bodies  politic  and  corporate,  and  all  corpo- 
rations shall  be  responsible  under  the  three  preceding  sections  for  the  wrongful  acts, 
neglect,  or  default  of  all  agents  employed  by  them." 

(17.)  Massachusetts.  — Qren.  Stat.  Mass.  1860,  p.  648,  chap.  127:  — 

"Section  1.  In  addition  to  the  actions  which  survive  by  the  common  law,  the  follow- 
ing shall  also  survive :  Actions  *  *  *  of  tort  for  assault,  battery,  imprisonment, 
or  other  damage  to  the  person,"  etc. 

Gen.  Stat.  1860,  p.  651,  chap.  128  :  — 

"Section  1.   All  actions  which  would  have  survived  if  commenced  by  or  against  ■ 
the  original  party  in  his  lifetime,  may  be  commenced  and  prosecuted  by  and  against 
his  executors  and  administrators." 

Gen.  Stat.  1860,  p.  794,  chap.  160 :  — 

"  Sec.  34.  If  the  life  of  any  person,  being  a  passenger,  is  lost  by  reason  of  the 
negligence  or  carelessness  of  the  proprietor  or  proprietors  of  any  steamboat,  stage- 
coach, or  of  common  carriers  of  passengers,  or  by  the  unfitness,  or  gross  negligence, 
or  carelessness  of  their  servants  or  agents,  such  proprietor  or  proprietors,  and  common 
carriers,  shall  be  punished  by  fine  not  exceeding  five  thousand,  nor  less  than  five 
hundred  dollars,  to  be  recovered  by  indictment,  and  paid  to  the  executor  or  adminis- 
trator, for  the  use  of  the  widow  and  children  of  the  deceased,  in  equal  moieties ;  but  if 
there  are  no  children,  to  the  use  of  the  widow,  and  if  no  widow,  to  the  use  of  the  next 
of  kin." 

(18.)   Michigan.— 2  Comp.  Laws  Mich.  1871,  p.  1882,  chap.  212:  — 

"  Section  1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as  amount  in  law  to  felony. 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  property  left  by  persons  dying 
intestate ;  and  in  every  such  action  the  jury  may  give  such  damages  as  they  shall  deem 
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fail;  and  just,  with  referenca  to  the  pecuniary  injury  resulting  from  such  death,  to  the 
■wife  and  next  of  kin  of  such  deceased  person." 

(19.)  Minnesota.  —  2  Minn.  Stat,  at  Large  1873,  p.  913,  chap.  44,  tit.  11. :  — 

"Sec.  25.  When  death  is  caused  hy  the  wrongful  act  or  omission  of  any  party,  the 
personal  representatives  of  the  deceased  may  maintain  an  action,  if  he  might  have 
maintained  an  action,  had  he  lived,  for  an  injury  caused  by  the  same  act  or  omission; 
but  the  action  shall  he  commenced  within  two  years  after  the  act  or  omission  hy  which 
the  death  was  caused;  the  damages  thereon  cannot  exceed  five  thousand  dollars,  and 
the  amount  recovered  is  to  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin, 
to  be  distributed  to  them  in  the  same  proportions  as  the  personal  property  of  the 
deceased  person." 

(20.)  Mississippi. —Rev.  Code  Miss.  1871,  p.  141,  chap.  8  :  — 

"  2  676.  "Whenever  the  death  of  any  person  shall  be  caused  hy  any  such  wrongful 
or  negligent  act  or  omission  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  or  damaged  thereby  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  and  such  deceased  perso&  shall  have  left  a  widow  or  children,  or  both,  or 
husband,  or  father,  or  mother,  the  person  or  corporation,  or  both,  that  would  have 
been  liable  if  death  had  not  ensued,  and  the  representatives  of  such  person,  shall  be 
liable  for  the  damages,  notwithstanding  the  death ;  and  the  action  may  be  brought  in 
the  name  of  the  widow  for  the  death  of  her  husband,  or  by  the  husband  for  the  death 
of  his  wife,  or  by  the  father,  if  living,  if  not,  by  the  mother,  for  the  death  of  a  child, 
or  in  the  name  of  a  child  for  the  death  of  an  only  parent,  the  damages  to  be  for  the 
use  of  such  widow,  husband,  father,  or  mother,  or  child,  except  that  in  case  a  widow 
should  have  children  the  damages  shall  be  distributed  as  personal  property  of  the 
husband.  In  every  such  action,  the  jury  may  give  such  damages  as  may  be  fair  and 
just,  with  reference  to  the  injury  resulting  from  such  death  to  the  person  suing;  but 
every  such  action  shall  be  commenced  within  one  year  after  the  death  of  such  de- 
ceased person." 

(21.)  Missouri.— I  Wag.  Mo.  Stat.  519-521,  chap.  43;  1  Eev.  Stat.  Mo.  1879,  pp. 
349-351,  chap.  25,  ??  2121-2123,  2125:  — 

"  g  2121.  Whenever  any  person  shall  die  from  any  injury  resulting  from  or  occasioned 
by  the  negligence,  unskilfulness,  or  criminal  intent  of  any  officer,  agent,  servant,  or 
employee,  whilst  running,  conducting,  or  managing  any  locomotive,  car,  or  train  of 
cars;  or  of  any  master,  pilot,  engineer,  agent,  or  employee,  whilst  running,  conduct- 
ing, or  managing  any  steamboat,  or  any  of  the  machinery  thereof;  or  of  any  driver  of 
any  stage-coach,  or  other  public  conveyance,  whilst  in  charge  of  the  same  as  a  driver; 
and  when  any  passenger  shall  die  from  any  injury  resulting  from  or  occasioned 
bv  any  defect  or  insufficiency  in  any  railroad,  or  any  part  thereof,  or  in  any  loco- 
motive or  car,  or  in  any  steamboat,  or  the  machinery  thereof,  or  in  any  stage-coach, 
or  other  public  conveyance,  the  corporation,  individual,  or  individuals  in  whose 
employ  any  such  officer,  agent,  servant,  employee,  master,  pilot,  engineer,  or  driver 
shall  be  at  the  time  such  injury  is  committed,  or  who  owns  any  such  railroad,  loco- 
motive, car,  stage-coach,  or  other  public  conveyance,  at  the  time  any  injury  is  received, 
resulting  from  or  occasioned  by  any  defect  or  Insufficiency  above  declared,  shall  for- 
feit and  pay  for  every  person  or  passenger  so  dying,  the  sum  of  five  thousand  dollars, 
■which  may  be  sued  for  and  recovered:  First,  by  the  husband  or  wife  of  the  deceased; 
or,  second,  if  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or  children  of  the  deceased ;  or,  third,  if 
such  deceased  be  a  minor  and  unmarried,  then  by  the  father  and  mother,  who  may 
join  in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment;  or,  if  either  of 
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them  be  dead,  then  by  the  survivor.  In  suits  instituted  under  this  section,  it  shall  be 
competent  for  the  defendant,  for  his  defence,  to  show  that  the  defect  or  insufficiency 
named  in  this  section  was  not  of  a  negligent  defect  or  insufficiency. 

"  g  2122.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful  act,  neglect, 
or  default  of  another,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured. 

"  ^  2123.  All  damages  accruing  under  the  last  preceding  section  shall  be  sued  for 
and  recovered  by  the  same  parties  and  in  the  same  manner  as  provided  in  section  two- 
thousand  one  hundred  and  twenty-one,  and  in  every  such  action  the  jury  may  give 
such  damages,  not  exceeding  five  thousand  dollars,  as  they  may  deem  fair  and  just, 
with  reference  to  the  necessary  injury  resulting  from  such  death,  to  the  surviving  par- 
ties who  may  be  entitled  to  sue ;  and  also  having  regard  to  the  mitigating  or  aggra- 
vating circumstances  attending  such  wrongful  act,  neglect,  or  default." 

"§  2125.  Every  action  instituted  by  virtue  of  the  preceding  sections  of  this  chapter, 
shall  be  commenced  within  one  year  after  the  cause  of  such  action  shall  accrue." 

(22.)  Nebraska.  — Gen.  Stat.  Neb.  1873,  pp.  272,  273:  — 

"Section  1.  Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful  act, 
neglect,  or  default  of  any  person,  company,  or  corporation,  and  the  act,  neglect,  or 
default  is  such  as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to- 
maintain  an  action  and  recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  company  or  corporation  which,  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liiible  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony. 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
repi'esentatives  of  such  deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin  in  the  proportion  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  property  left  by  persons  dying 
intestate;  and  in  every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation,  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  deceased  person,  not  exceeding 
the  sum  of  five  thousand  dollars :  Provided,  That  every  such  action  shall  be  com- 
menced within  two  years  after  the  death  of  such  person." 

(23.)  New  Hampshire.  — Gen.  Stat.  N.  H.  1867,  p.  529,  chap.  264:  — 

"Sec.  14.  If  the  life  of  any  person  not  in  their  employment  shall  be  lost  by  reason 
of  the  negligence  or  carelessness  of  the  proprietors  of  any  railroad,  or  by  the  unfitness 
or  gross  negligence  or  carelessness  of  their  servants  or  agents,  in  this  State,  such  pro- 
prietors shall  be  fined  not  exceeding  five  thousand  dollars,  nor  less  than  five  hundred 
dollars,  and  one-half  of  snch  fine  shall  go  to  the  widow,  and  the  other  half  to  the 
children  of  the  deceased.  If  there  is  no  child,  the  whole  shall  go  to  the  widow;  and 
if  no  widow,  to  his  heirs  according  to  the  law  regulating  the  distribution  of  intestate 
estates." 

(24.)  New  Jersey.— Bev.  Stat  N.  J.  1877,  p.  294:  — 

"  Section  1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  rucover  damages 
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in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwitlistanding  the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as  amount  in  law  to  felony. 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  property  left  by  persons  dying 
intestate;  and  in  every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  with  reference  to  the  pecuniary  injury  resulting  from  such  death, 
to  the  wife  and  next  of  kin  [of]  such  deceased  person :  Provided,  that  every  such  action 
shall  be  commenced  within  twelve  calendar  months  after  the  death  of  such  deceased 
person. 

"Sec.  3.  On  the  request  by  the  defendant,  or  the  defendant's  attorney,  the  plaintiff 
on  the  record  shall  be  required  to  deliver  to  the  defendant,  or  to  the  defendant's  attor- 
ney, a  particular  account,  in  writing,  of  the  nature  of  the  claim  in  respect  to  which 
damages  shall  be  sought  to  be  recovered." 

(25.)  Nevada.  — I  "Comp.  LawsNev.  1873,  p.  39,  ?|  115, 116:  — 
"Section  115.  "Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  persons  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as  amount  in  law  to  a  felony. 

"  Sec.  116.  The  proceeds  of  any  judgment  obtained  in  any  action  brought  under  the 
provisions  of  this  act  shall  not  be  liable  for  any  debt  of  the  deceased;  provided,  he  or 
she  shall  have  left  a  husband,  wife,  child,  father,  mother,  brother,  sister,  or  child  or 
children  of  a  deceased  child;  but  shall  be  distributed  as  follows:  First,  if  there  be  a 
surviving  husband  or  wife,  and  no  child,  then  to  such  husband  or  wife ;  if  there  be  a 
surviving  husband  or  wife,  and  a  child,  or  children,  or  grandchildren,  then,  equally  to 
each,  the  grandchild  or  children  taking  by  right  of  representation ;  if  there  be  no 
husband  or  wife,  but  a,  child  or  children,  or  grandchild  or  children,  then  to  such 
child  or  children,  and  grandchild  or  children,  by  right  of  representation ;  if  there  be 
no  child  or  grandchild,  then  to  a  surviving  brother  or  sister,  or  brothers  or  sisters,  if 
there  be  any;  if  there  be  none  of  the  kindred  hereinbefore  named,  then  the  proceeds 
of  such  judgment  shall  be  disposed  of  in  the  manner  authorized  by  law  for  the  dispo- 
sition of  the  personal  property  of  deceased  persons ;  provided,  every  such  action  shall 
be  brought  by  and  in  the  name  of  the  personal  representative  or  representatives  of 
such  deceased  person;  sxidL  provided,  further,  the  jury  in  every  such  action  may  give 
such  damages,  pecuniary  and  exemplary,  as  they  shall  deem  fair  and  just,  and  may 
take  into  consideration  the  pecuniary  injury  resulting  from  such  death  to  the  kindred 
as  herein  named." 

(26.)  New  rork.  —  S  Banks  &  Bro.'s  Rev.  Stat.  N.  T.  (6th  ed.),  pp.  569,  570,  chap. 
4,  tit.  I. :  — 

"§  2.'  The  right  of  action  of  any  person  injured  by  any  felony  shall  not,  in  any  case, 
be  merged  in  such  felony,  or  be  in  any  manner  affected  thereby. 

"  I  3.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
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have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation  which,  would 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to  felony. 

"  §  i.  Every  such  action  shall  be  brought  by  and  in  the  name  of  the  personal  repre- 
sentatives of  such  deceased  person ;  and  the  amount  recovered  in  every  such  action 
shall  be  for  the  exclusive  benefit  of  the  husband  or  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  to  such  husband  or  widow  and  next  of  kin 
in  the  proportion  now  provided  by  law  in  relation  to  the  distribution  of  personal 
property  of  persons  dying  intestate;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  fair  and  just  compensation,  not  exceeding  five  thousand 
dollars,  with  reference  to  the  pecuniary  injuries  resulting  from  such  death  to  the 
husband  or  widow  and  next  of  kin  of  such  deceased  person;  and  the  amount  of 
damages  recovered  in  any  such  action  shall  draw  interest  from  the  time  of  the  death  of 
such  deceased  person,  which  interest  shall  be  added  to  the  verdict,  and  inserted  in  the 
entry  of  judgment  in  such  action ;  provided,  that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  deceased  person ;  but  nothing  herein  con- 
tained shall  aifect  any  suit  or  proceeding  heretofore  commenced  and  now  pending  in 
any  of  the  courts  of  this  State." 

(27.)   A'orth  Carolina.  — battle's  Rev.  Stat.  N.  C.  1873,  pp.  414,  415,  chap.  45:  — 

"  ^  121.  Whenever  the  death  of  a  person  is  caused  by  a  wrongful  act,  neglect,  or 
default  of  another,  such  as  would,  if  the  injured  party  had  lived,  have  entitled  him  to 
an  action  for  damages  therefor,  the  person  or  corporation  that  would  have  been  so 
liable,  and  his  or  their  executors,  administrators,  collectors,  or  successors,  shall  be 
liable  to  an  action  for  damages,  to  bo  brought  within  one  year  after  such  death,  by  the 
executor,  administrator,  or  collector  of  the  decedent,  and  this  notwithstanding  the 
death,  and  althou;;h  the  wrongful  act,  neglect,  or  default  causing  the  death  amount 
in  law  to  a  felony. 

"  §  122.  The  plaintiff  in  such  action  may  recover  such  damages  as  are  fair  and  just 
compensation  for  the  pecuniary  injury  resulting  from  such  death. 

"5  12.3.  The  amount  recovered  in  such  action  is  not  liable  to  be  applied  as  assets 
in  the  payment  of  debts  or  legacies,  but  shall  be  disposed  of  as  provided  in  this  chap- 
ter for  the  distribution  of  personal  property  in  case  of  intestacy." 

(28.)    Ohio.  —2  Curwen's  Eev.  Stat.  1853,  p.  1673,  chap.  1105 :  — 

"  Sec.  1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect, 
or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who;  or  the  corporation  which,  would 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to  murder  in  the  first  or  sec- 
ond degree,  or  manslaughter  " 

3  Sayler's  Ohio  Stat.,  p.  2590,  chap.  2143  :  — 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  name  of  the  personal 
representatives  of  such  deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin  in  the  proportion 
provided  b}'  law  in  relation  to  the  distribution  of  personal  estates  left  by  persons 
dying  intestate ;  and  in  every  such  action  the  jury  may  give  such  damages  as  they 
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shall  deem  fair  and  just,  not  exceeding  ten  thousand  dollars,  with  reference  to  the 
pecuniary  injury  resulting  from  such  death,  to  the  wife  and  next  of  kin  to  such  de- 
ceased person." 

(29.)  Oregon.  —  Gen.  Laws  Or.  1874,  p.  187,  chap.  4:  — 

"§  367.  When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  maintain  an  action  at  law 
therefor  against  the  latter,  if  the  former  might  have  maintained  an  action,  had  he^ 
lived,  against  the  latter,  for  an  injury  done  by  the  same  act  or  omission.  Such  action 
shall  be  commenced  within  two  years  after  the  death,  and  the  damages  therein  shall 
not  exceed  five  thousand  dollars,  and  the  amount  recovered,  if  any,  shall  be  admin- 
istered as  other  personal  property  of  the  deceased  person." 

(30.)  Pennsylvania.  —2  Bright.  Purd.  Big.  Stat.  Pa.  1873,  p.  1093  :  — 

"  ^  1.  No  action  hereafter  brought  to  recover  damages  for  injuries  to  the  person  by 
negligence  or  default,  shall  abate  by  reason  of  the  death  of  the  plaintiff;  but  the  per- 
sonal representatives  of  the  deceased  may  be  substituted  as  plaintiff,  and  prosecute 
the  suit  to  final  judgment  and  satisfaction. 

"  2.  Whenever  death  shall  be  occasioned  by  unlawful  violence  or  negligence,  and 
no  suit  for  damages  be  brought  by  the  party  injured,  during  his  or  her  life,  the  widow 
of  any  such  deceased,  or,  if  there  be  no  widow,  the  personal  representatives,  may 
maintain  an  action  for  and  recover  damages  for  the  death  thus  occasioned. 

"3.  The  persons  entitled  to  recover  damages  for  any  injury  causing  death,  shall  be 
the  husband,  widow,  children,  or  parents  of  the  deceased,  and  no  other  relative ;  and 
the  sum  recovered  shall  go  to  them  in  the  proportion  they  would  take  his  or  her 
personal  estate  in  case  of  intestacy,  and  that  without  liability  to  creditors. 

"4.  The  declaration  shall  state  who  are  the  parties  entitled  in  such  action;  the 
action  shall  be  brought  within  one  year  after  the  death,  and  not  thereafter." 

Sections  5  and  6  apply  to  actions  against  railroad  companies  and  other  common 
carriers  for  loss  of  life. 

(31.)  Rhode  Island.  —  Gten.  Stat.  E.  I.  1872,  pp.  444,  44-5,  chap.  193  :  — 

"  Sec.  16.  If  the  life  of  any  person,  being  a  passenger  in  any  stage-coach  or  other 
conveyance,  when  used  by  common  carriers,  or  the  life  of  any  person,  whether  a  pas- 
senger or  not,  in  the  care  of  proprietors  of,  or  common  carriers  by  means  of,  railroad 
or  steamboats,  or  the  life  of  any  person  crossing  upon  a  public  highway  with  reason- 
able care,  shall  be  lost  by  reason  of  the  negligence  or  carelessness  of  such  common 
carriers,  proprietor,  or  proprietors,  or  by  the  unfitness,  or  negligence,  or  carelessness, 
of  their  servants  or  agents,  in  this  State,  such  common  carriers,  proprietor,  or  pro- 
prietors shall  be  liable  to  damages  for  the  injury  caused  by  the  loss  of  life  of  such 
person,  to  be  recovered  by  action  on  the  case,  for  the  benefit  of  the  husband  or  widow 
and  next  of  kin  of  the  deceased  person,  one  moiety  thereof  to  go  to  the  husband  or 
widow,  and  the  cither  to  the  children  of  the  deceased. 

"  Sec.  17.  If  in  such  ca^e  there  shall  be  no  children,  the  whole  of  such  damages 
shall  go  to  the  husband  or  widow;  and  if  there  be  no  husband  or  widow,  to  the  next  of 
kin,  according  to  the  law  of  this  State  regulating  the  distribution  of  intestate  per- 
sonal estate  amongst  the  next  of  kin. 

"  Sec.  18.  In  addition  to  such  action  in  favor  of  the  widow  and  kindred  of  the 
deceased,  a  like  action  may  be  maintained  for  damages  for  such  loss  of  life,  by  any 
person  having  a  direct  pecuniary  interest  in  the  continuance  of  the  life  of  such 
deceased  person. 

"  Sec.  19.  Actions  for  the  benefit  of  the  widow  and  next  of  kin  of  such  passenger 
or  person  may,  in  all  cases,  be  brought  by  the  executor  or  administrator  of  the 
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deceased,  whether  such  executor  or  administrator  be  appointed  and  qualified  as  such 
within  or  without  this  State;  but  where  there  is  a  widow  only,  she  may,  at  her 
option,  sue  in  her  own  name. 

"  Sec.  20.  To  maintain  such  actions  it  shall  not  be  necessary  first  to  institute  crim- 
inal proceedings  against  the  defendants. 

"Sec.  21.  In  all  cases  in  which  the  death  of  any  person  ensues  from  injury 
infiicted  by  the  wrongful  act  of  another,  and  in  which  an  action  for  damages  might 
have  been  maintained  at  the  common  law,  had  death  not  ensued,  the  person  inflicting 
such  injury  shall  be  liable  to  an  action  for  damages  for  the  injury  caused  by  the 
death  of  such  person,  to  be  recovered  by  action  of  the  case,  for  the  use  of  his  or  her 
husband,  widow,  children,  or  next  of  kin,  in  like  manner,  and  with  like  effect,  as  in 
the  preceding  five  sections  provided." 

(32.)  South  Carolina. —nev.  Stat.  So.  Car.  1873,  p.  507,  chap.  109:  — 

"  Sec.  2.  Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful  act, 
neglect,  or  default  of  another,  and  the  act,  neglect,  or  default  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such  case,  the  person  or  cor- 
poration who  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person  injured,  although  the 
death  shall  have  been  caused  under  such  circumstances  as  make  the  killing  in  law  a 
felony. 

"  Sec.  3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent, 
and  children  of  the  person  whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by,  or  in  the  name  of,  the  executor  or  administrator  of  such  person,  and  in 
every  such  action  the  jury  may  give  such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death,  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  shall  be  brought,  and  the  amount  so  recovered  shall  be 
divided  among  the  before-mentioned  parties,  in  such  shares  as  they  would  have  been 
entitled  to  if  the  deceased  had  died  intestate,  and  the  amount  recovered  had  been 
personal  assets  of  his  or  her  estate. 

"  Sec.  4.  All  such  actions  must  be  brought  within  two  years  from  the  death  of 
such  person,  and  the  executor  or  administrator,  plaintiflf  in  the  action,  shall  be  liable 
to  costs,  in  case  there  be  a  verdict  for  the  defendant,  or  nonsuit,  or  discontinuance, 
out  of  the  goods,  chattels,  and  lands  of  the  testator  or  intestate,  if  any,  and  if  none, 
then  out  of  the  proper  goods  and  chattels  of  such  executor  or  administrator." 

(33.)    Tennessee.  —  2  Stat.  Tenn.  1871,  art.  15 :  — 

"  Sec.  2291.  The  right  of  action  which  a  person  who  dies  from  injuries  received  from 
another,  or  whose  death  is  caused  by  the  wrongful  act  or  omission  of  another,  would 
have  had  against  the  wrong-doer,  in  case  death  had  not  ensued,  shall  not  abate  or  be 
extinguished  by  his  death,  but  shall  pass  to  his  personal  representative,  for  the  benefit 
of  his  widow  and  next  of  kin,  free  from  the  claims  of  his  creditors. 

"  Sec.  2292.  The  action  may  be  instituted  by  the  personal  representative  of  the 
deceased;  but  if  he  decline  it,  the  widow  and  children  of  the  deceased  may,  without 
the  consent  of  the  representative,  use  his  name  in  bringing  and  prosecuting  the  suit,  on 
giving  bond  and  security  for  costs,  or  in  the  form  prescribed  for  paupers.  The  per- 
sonal representative  shall  not,  in  such  case,  be  responsible  for  costs,  unless  he  sign  his 
name  to  the  prosecution  bond." 

(34.)  Texas.  —  Const.  187-5,  Art.  XVI.;  Eev.  Stat.  Texas  1879,  p.  29:  — 

"Sec.  26.  Every  corporation  or  company  that  may  commit  a  homicide,  through 
wilful  act,  or  omission,  or  gross  neglect,  shall  be  responsible  in  exemplary  damages  to 
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the  surviving  hushand,  widow,  heirs  of  his  or  her  body,  or  such  of  them  as  there  may 
be,  without  regard  to  any  criminal  proceeding  that  may  or  may  not  be  had  in  relation 
to  the  homicide." 

Statutory  Provisions.  —  Rev.  Stat.  Texas  1879,  pp.  419,  420,  tit.  lii.  :  — 

"Art.  2899.  An  action  for  actual  damages  on  account  of  injuries  causing  the  death 
of  any  person  may  be  brought  in  the  following  cases :  — 

"1.  When  the  death  of  any  person  is  caused  by  the  negligencfi  or  carelessness  of 
the  proprietor,  owner,  charterer,  or  hirer  of  any  railroad,  sto;  mboat,  stage-coach,  or 
other  vehicle  for  the  conveyance  of  goods  or  passengers,  or  by  ttie  unfitness,  gross 
negligence,  or  carelessness  of  their  servants  or  agents. 

"2.  When  the  death  of  any  person  is  caused  by  the  wrongful  act,  negligence, 
unskilfulness,  or  default  of  another. 

"Art.  2900.  The  wrongful  act,  negligence,  carelessness,  unskilfulness,  or  default 
mentioned  in  the  preceding  article  must  be  of  such  a  character  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an  action  for  such  injury. 

"Art.  2901.  When  the  death  is  caused  by  the  wilful  act  or  omission,  or  gross  negli- 
gence, of  the  defendant,  exemplary  as  well  as  actual  damages  may  be  recovered. 

"Art.  2902.  The  action  may  be  commenced  and  prosecuted,  although  the  death 
shall  have  been  caused  under  such  circumstances  as  amounts  in  law  to  a,  felony,  and 
without  regard  to  any  criminal  proceeding  that  may  or  may  not  be  had  in  relation  to 
the  homicide. 

"Art.  2903.  The  action  shall  be  for  the  sole  and  exclusive  benefit  of  the  surviving 
husband,  wife,  children,  and  parents  of  the  person  whose  death  shall  havi»been  so 
caused,  and  the  amount  recovered  therein  shall  not  be  liable  for  the  debts  of  the 
deceased. 

"Art.  2904.  The  action  may  be  brought  by  all  of  the  parties  entitled  thereto,  or  by 
any  one  or  more  of  them  for  the  benefit  of  all. 

"Art.  2905.  If  the  parties  entitled  to  the  benefit  of  the  action  shall  fail  to  commence 
the  same  within  three  calendar  months  after  the  death  of  the  deceased,  it  shall  be  the 
duty  of  the  executor  or  administrator  of  the  deceased  to  commence  and  prosecute  the 
action,  unless  requested  by  all  of  the  parties  entitled  thereto  not  to  prosecute  the 
same. 

"Art.  2906.  The  action  shall  not  abate  by  the  death  of  either  party  to  the  record, 
if  any  person  entitled  to  the  benefit  of  the  action  survives.  If  the  plaintiff  die  pend- 
ing the  suit,  when  there  is  only  one  plaintiff",  some  one  or  more  of  the  persons  entitled 
to  the  money  recovered  may,  by  order  of  the  court,  be  made  plaintiff,  and  the  suit  be 
prosecuted  to  judgment  in  the  name  of  such  plaintifl^  for  the  benefit  of  the  persons 
entitled. 

"Art.  2907.  If  the  sole  plaintiff  die  pending  the  suit,  and  he  is  the  only  party 
entitled  to  the  money  recovered,  the  suit  shall  abate. 

"Art.  2908.  If  the  defendant  die  pending  the  suit,  his  executor  or  administrator 
may  be  made  a  part}',  and  the  suit  be  prosecuted  to  judgment  as  though  such  defend- 
ant had  continued  alive.  The  judgment  in  such  case,  if  rendered  in  favor  of  the 
plaintiff,  shall  be,  to  be  paid  in  due  course  of  administration. 

"Art.  2909.    The  jury  may  give  such  damages  as  they  may  think  proportioned  to 

the  injury  resulting  from  such  death;  and  the  amount  so  recovered  shall  be  divided 

among  the  persons  entitled  to  the  benefit  of  the  action,  or  such  of  them  as  shall  then 

be  alive,  in  such  shares  as  the  jury  shall  find  by  their  verdict." 

Kev.  Stat.  Texas  1879,  p.  201,  tit.  xxix.,  chap.  7 :  — 

"Art.  1255.   In  cases  arising  under  the  provision  of  title  lii.,  the  suit  shall  not  abate 
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by  the  death  of  either  party  pending  the  suit;  but  in  such  case,  if  the  plaintiff  dies, 
where  there  is  only  one  plaintiff,  some  one  or  more  of  the  persons  entitled  to  the 
money  recovered  may  be  substituted,  and  the  suit  prosecuted  to  judgment  in  the 
name  of  such  party  or  persons,  for  the  benefit  of  the  parties  entitled  ;  if  the  defendant 
dies,  his  executor,  administrator,  or  heir  may  be  made  a  party,  and  the  suit  prose- 
cuted to  judgment  as  provided  for  in  previous  articles  of  this  chapter." 

(35.)   Utah.  —  Comp.  Laws  Utah  1876,  p.  397,  chap.  9 ;  — 

"Sec.  1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if  the  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  company  or 
corporation  which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circumstances  as  amount  in  law  to 
felony. 

"Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and  the  amount  received  in  every  such  action 
shall  be  distributed  by  direction  and  decree  of  the  proper  probate  court,  to  such 
persons  (other  than  creditors)  as  are  by  law  entitled  to  distributive  shares  of  the  estate 
of  such  deceased  person,  and  in  such  proportions  as  are  prescribed  by  law :  Provided, 
that  every  such  action  shall  be  commenced  within  two  years  after  the  death  of  such 
deceased  person ;  and  provided,  further,  that  the  damages  so  recovered  shall  not,  in 
any  case,  -exceed  the  sum  of  ten  thousand  dollars." 

(86.)  Vermont.  —  Gen.  Stat.  Vt.  1863,  p.  391,  chap.  52  :  — 

"Sec.  15.  Whenever  the  death  of  a  person  shall  hereafter  be  caused  by  the 
wrongful  act,  neglect,  or  default  of  any  person,  either  natural  or  artificial,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  respect  thereof,  then,  and 
in  every  such  case,  the  person  or  corporation  who  would  have  been  liable  to  such 
action  if  death  had  not  ensued,  shall  be  liable  to  aii  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the  death  shall  havfi  been  caused 
under  such  circumstances  as  shall  amount  in  law  to  a  felony. 

"  Sec.  16.  Every  such  action  shall  be  brought  in  the  name  of  the  personal  repre- 
sentative of  such  deceased  person ;  and  the  amount  recovered  in  such  action  shall  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deceased  person,  who 
shall  receive  the  same  proportions  as  provided  by  law  for  the  distribution  of  the  per- 
sonal estate  of  persons  dying  intestate. 

"  Sec.  17.  In  every  such  action  as  hereinbefore  provided,  the  court  or  jury  before 
whom  such  issue  shall  be  tried  may  give  such  damages  as  they  may  deem  just,  with 
reference  to  the  pecuniary  injury  resulting  from  such  death  to  the  wife  and  next  of 
kin  of  such  deceased  person :  Provided,  that  every  such  action  shall  be  commenced 
within  two  years  from  the  decease  of  such  person." 

(37.)  Virginia. —  Code  Va.  1873,  p.  996,  tit.  44,  chap.  145 :  — 

"  7.  Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful  act,  neglect, 
or  default  of  any  person  or  corporation,  and  the  act,  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party  injured,  or,  if  she  be  a  mar- 
ried woman,  her  husband,  either  separately  or  together  with  her,  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then,  and  in  every  such  case,  the 
person  who,  or  corporation  which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  person 
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injured,  and  although  the  death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony ;  provided,  that  in  no  case  shall  the  recovery  exceed  the 
sum  of  ten  thousand  dollars. 

"8.  Every  such  action  shall  he  brought  by  and  in  the  name  of  the  personal  repre- 
sentative of  such  deceased  person,  and  within  twelve  calendar  months  after  his  or  her 
death.  The  jury  in  any  such  action  may  award  such  damages  as  to  it  may  seem  fair 
and  just,  and  may  direct  in  what  proportion  they  shall  be  distributed  to  the  wife, 
husband,  parent,  and  child  of  the  deceased. 

"9.  The  amount  recovered  in  any  such  action  shall,  after  the  payment  of  costs 
and  reasonable  attorneys'  fees,  be  paid  to  the  wife,  husband,  parent,  and  child  of  the 
deceased,  in  such  proportion  as  the  jury  may  have  directed,  or,  if  they  have  not 
directed,  according  to  the  statute  of  distributions,  and  shall  be  free  from  all  debts  and 
liabilities  of  the  deceased ;  but  if  there  be  no  wife,  husband,  parent,  or  child,  the 
amount  so  received  shall  be  assets  in  the  hands  of  the  personal  representatives,  to  be 
disposed  of  according  to  law." 

(38.)  West  Virginia.  — Code  W.  Va.  1868,  p.  545,  chap.  103;  Eev.  Stat.  "W.  Va. 
1879,  p.  671,  chap.  107,  ?§  5,  6 :  — 

"5.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  to  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law  to  murder  in  the  first 
or  second  degree,  or  manslaughter. 

"6.  Every  such  action  shall  be  brought  by  and  in  the  name  of  the  personal  repre- 
sentative of  such  deceased  person,  and  the  amount  recovered  in  every  such  action 
shall  be  distributed  to  the  parties  and  in  the  proportions  provided  by  law  in  relation 
to  the  distribution  of  personal  estates  left  by  persons  dying  intestate.  In  every  such 
action  the  jury  may  give  such  daipages  as  they  shall  deem  fair  and  just,  not  exceeding 
five  thousand  dollars,  and  the  amount  so  recovered  shall  not  be  subject  to  any  debts 
or  liabilities  of  the  deceased ;  provided,  that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  deceased  person." 

(39.)   Wisconsin.  — Be-v.  Stat.  Wis.  1878,  p.  1020,  chap.  178:  — 

"  Section  4255.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or  the  corpora- 
tion which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person  injured;  provided,  that 
such  action  shall  be  brought  for  a  death  caused  in  this  State,  and  in  some  court  estab- 
lished by  the  Constitution  and  the  laws  of  the  same. 

"  Section  4256.  Every  such  action  shall  be  brought  by  and  in  the  name  of  the  per- 
sonal representative  of  such  deceased  person,  and  the  amount  recovered  shall  belong 
and  be  paid  over  to  the  husband  or  widow  of  such  deceased  person,  if  such  relative 
survive  him  or  her ;  but  if  no  husband  or  widow  survive  the  deceased,  the  amount 
recovered  shall  be  paid  over  to  his  or  her  lineal  descendants,  and  to  his  or  her  lineal 
ancestors  in  default  of  such  descendants;  and  in  every  such  action  the  jury  may  give 
such  damages,  not  exceeding  five  thousand  dollars,  as  they  may  deem  fair  and  just,  in 
reference  to  the  pecuniary  injury  resulting  from  such  death,  to  the  relatives  of  the 
deceased  specified  in  this  section." 
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ABATEMENT  OF  ACTIONS, 

under  statutes  giving  a  right  of  action  for  injuries  resulting  in  death.    IL,  p. 

1286. 

ABATEMENT  OP  NUISANCES,     {See  NuiSAifCES.) 

ABUTMENTS, 

are  part  of  bridges.    11.,  p.  792. 

ACCEPTANCE, 

of  work  done  by  private  corporation  to  restore  the  highway,  by  the  proper 
public  officer,  does  not  exonerate  the  companj'  from  liability  for  damages 
growing  out  of  the  insufficiency  of  the  bridge.    I.,  p.  574. 

ACCEPTANCE  OE  RISK,     {See  Waivek;  Master  "and  Servant.) 

ACCIDENTAL  INJURIES,     (-See  Inevitable  Accident.) 

ACT  OP  GOD, 

damages  caused  by,  not  actionable.    I.,  pp.  86-101. 

combined  with  unlawful  act  of  man,  the  man  must  pay  damage.    11.,  p.  1087. 
no  ground  of  action  for  damages  against  man.     11.,  p.  1234. 
{See  also  Inevitable  Accident.) 

ACTION, 

for  obstructing  highway  lies  only  in  case  of  special  damage.    L,  p.  340. 
unless  the  plaintiff  is  the  owner  of  the  fee.     I.,  p.  342. 
{See  Remedies  and  Procedure.) 

ACTIONABLE  TORTS, 

no  satisfactory  test  of,  furnished  by  the  ancient  authorities.    L,  pp.  62-66. 

AGENTS, 

of  public  officers,  liability  of  officers  for  acts  of.     IE.,  p.  897. 

{See  Respondeat  Superior;  Master  and  Servant.) 

ALABAMA, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    L,  p.  210. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  In  death.    11.,  p.  1295. 

AMENDMENT, 

of  defective  pleading.    11.,  p.  1255. 

effect  of  the  Statute  of  Limitations  upon  amendment  of  pleadings  in  actions 
for  injuries  resulting  in  death.     11.,  p.  1205. 

ANIMALS, 

injuries  to,  on  railway  tracks.     {See  Railway  Injubiss  to  Animals.) 
liability  of  the  owner  of  trespassing  animals.    Blackburn,  J.,  in  Fletcher  v. 
Rylands,  I.,  pp.  26-28. 

(1811) 
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ANIMALS  —  Continued. 

responsibility  of  owners  of,  for  injuries  committed  by  them.     !.»  p.  52.' 
origin  of  the  rule  that  the  owner  of  domestic  animals  was  liable  for  the  dam- 
ages done  by  them  on  the  land  of  another  without  proof  of  negligence.    I., 
pp.  96,  97. 
this  obligation  put  on  the  owner  of  cattle  to  restrain  them  at  his  peril,  not  appli- 
cable to  the  owners  of  other  property.     I.,  p.  97. 
distinction  between  use  of  fire  by  a  railway  company  and  the  case  of  a  person 
keeping  a  dangerous  animal  with  knowledge  of  its  propensities.    I.,  pp.  125, 
126,  133. 
liability  for  injuries  committed  by  animals.    I.,  pp.  178-223. 

injuries  committed  by  animals  feriB  naiurce.    May  v.  Burdett,  I.,  p. 

174;  Earl  v.  Van  Alsiine,  I.,  p.  182. 
trespass  of  animals  mansuetce  natures.     Van  Leuven  v.  Lyke,  I.,  p.  188. 
Injuries  committed  by  savage  dogs  kept  for  the  defence  of  one's  premises. 

Loomis  V.  Ta-ry,  I.,  p.  192. 
liability  attaches  to  the  owner  or  keeper.    I.,  p.  196. 
who  is  the  owner  or  keeper.     I.,  p.  196. 
joint-owners  liable  jointly.    I.,  p.  196. 

actual  custody  not  necessary  to  establish  liability.    I.,  p.  197. 
whether  the  ovftier  and  keeper  are  both  liable.    I.,  p.  197. 
person  harboring  animals  liable  as  owner.     I.,  p.  197. 
liability  of  master  for  animal  kept  by  servant.     I.,  p.  198. 
a  corporation  may  be  liable  as  keeper  of  a  dog.     I.,  p.  198. 
separate  owners  not  liable  jointly.    I.,  p.  198. 
identification  of  the  animal  doing  the  mischief.    I.,  p.  199. 
master  liable  for  his  servant's  negligent  care  or  use  of  his  master's  ani- 
mals.   I,  p.  199. 
acts  of  servant  with  reference  to  the  animals  of  the  master  for  which 

the  master  is  not  liable.    I.,  p.  200. 
relation  of  master  and  servant  must  exist  in  order  to  charge  master. 

I.,  p.  201. 
common-law  classification  of  animals.     I.,  p.  201. 
negligence  in  keeping  animals  may  be  either  actual  or  presumed.    L, 

p.  201. 
when  knowledge  of  the  animal's  vicious  propensities  is  necessary  to 

charge  the  owner  or  keeper.     I.,  pp.  175-182,  184,  188,  201. 
proof  of  scienter.     I.,  pp.  183,  202. 
evidence  rebutting  evidence  of  scienter.    I.,  p.  18. 

not  always  necessary  to  show  previous  instances  of  injuries  in- 
flicted.   I.,  p.  203. 
knowledge  of  agent  or  servant  is  knowledge  of  principal,  owner, 
or  master.     I.,  p.  204. 
the  act  for  which  the  owner  is  liable  need  not  be  one  of  ferocity.    L, 

p.  205. 
keeping  diseased  animals.    I.,  p.  205. 
trespasses  by  diseased  animals.     I.,  p.  206. 
sale  of  diseased  animals.    I.,  p.  207. 
measure  of  damages  for  infecting  animals.    I.,  p.  207. 
importation  of  diseased  cattle.    I.,  p.  207. 
rule  as  to  the  liability  of  keepers  of  vicious  animals.     I.,  p.  208. 
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ANIMALS  —  Continued. 

rule  as  to  the  keeper  of  cattle,  horses,  sheep,  etc;    I.,  p.  209. 

liability  for  trespasses  of  such  animals  under  various  statutes.    L, 
pp.  210-215. 

Alabama.     I.,  p.  210. 
California,    I.,  p.  210. 
Connecticut.    I.,  p.  210. 
Illinois.     L,  p.  210. 
Indiana.     I.,  p.  210. 
Iowa.     I.,  p.  211. 
Kansas.     L,  p.  211. 
Maine.     I.,  pp.  211,  212. 
Massachusetts.     I.,  p.  212. 
Michigan.     I.,  pp.  212,  213. 
Mississippi.     I.,  p.  213. 
Missouri.     I.,  p.  213. 
New  Hampshire.     I.,  pp.  213,  214. 
New  Jersey.    I.,  p.  214. 
New  York.     I.,  p.  214. 
Ohio.    I.,  p.  214. 
Pennsylvania.     I.,  p.  215. 
South  Carolina.    I.,  p.  215. 
Tennessee.    I.,  p.  215. 
Vermont.    L,  p.  215. 
Wisconsin.    I.,  p.  215. 
degree  of  care  required  of  the  owner  of  such  animals.    I.,  p.  216. 
removing  trespassing  animals  from  one's  premises.     I.,  p.  216. 
owner  of  animal  transferring  it  to  another,  bound  to  disclose  vicious 

propensities.    I.,  p.  217. 
measure  of  damages  for  injuries  committed  by  trespassing  animals.    L, 

p.  217. 
liability  of  the  owners  or  keepers  of  dogs.    I.,  pp.  218-220. 
involuntary  trespasses  by  dogs.     I.,  p.  219. 
keeping  watch-dogs.     I.,  p.  220. 
what  will  justify  killing  another's  animals.     I.,  p.  220. 
form  of  action  for  injuries  by  animals.     I.,  p.  221. 
contributory  negligence  of  the  person  injured.     I.,  p.  222. 
imputed  negligence  —  servants,  children.     I.,  p.  222. 
common-law  classification  of,  into  ferce  naturae  and  domitce  natures.    L,  pp. 

183,  184. 
injuries  to  animals  from  pitfalls  in  private  grounds.     I.,  p.  298. 
injuries  to,  from  deleterious  substances  exposed  on  private  grounds.    I.,  p.  299. 
injuries  to,  from  spring-guns,  dog-spears,  and  other  instruments  of  destruction 
set  for  defence  of  property.    I.,  p.  300. 

APPROACHES, 

are  parts  of  bridges.    H.,  p.  792. 

ARIZONA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death,    n.,  p.  1295. 

ARKANSAS, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1295. 

83 
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ARMS, 

constitutional  right  to  keep  and  bear.     I.,  p.  242. 
(See  FiBB-ARMS.) 

ASSAULT, 

children  liable  for,  the  same  as  adults.     I.,  p.  246. 
(See  PoBM  OF  Action.) 

ASSIGNEE  OP  RAILWAY, 

liability  of,  for  injuries  to  animals.    I.,  p.  509. 

ASSISTANTS, 

of  public  ofBcers,  liability  of  officers  for  acts  of.     II.,  p.  897. 

ATTORNEY'S  PEE, 

when  an  element  of  damage  against  railway  companies  for  killing  animals.    L, 
p.  540. 


BAILMENT, 

bailor  of  vicious  animal  bound  to  disclose  his  vicious  propensities  to  bailee. 
L,  p.  217. 

whether  one  who  hires  or  lends  to  another  a  machine  containing  some  con- 
cealed defect  whereby  a  third  person  is  injured  will  be  answerable  to  such 
third  person.    I.,  p.  237. 

BEES, 

owner  of,  not  liable  at  all  events  for  their  injuries.  Earl  v.  Van  Alsiine,  I., 
p.  183. 

BLASTING  ROOKS, 

injuries  to  adjacent  dwelling  caused  by.    I.,  p.  49. 

one  injuring  his  neighbor's  property  by  blasting  rocks  on  his  own  land  must 
pay  damages  without  proof  of  negligence.     Hay  v.  Cohoes  Co.,  I.,  p.  72. 

in  ease  of  injury  to  another's  freehold  or  possession  by  one  blasting  rocks  on 
his  own  land,  evidence  that  the  work  was  done  in  the  most  careful  manner 
inadmissible.     Tremain  v.  Cohoes  Co.,  I.,  p.  76. 

liability  for  damages  to  adjacent  proprietor,  to  travellers,  licensees,  and  tres- 
passers, caused  by.    I.,  p.  113. 

BRIDGE, 

injuries  to  travellers  upon  toll-bridges ;  degree  of  care  exacted  of  proprietors  of 

such  structures.    I.,  p.  317. 
built  to  restore  highway  by  one  who  has  obstructed  it,  must  be  kept  in  repair 

by  the  obstructor.     Dygert  v.  Sehenck.  I.,  p.  328 ;  note,  I.,  p.  560. 

aliier  where  one  builds  a  bridge  over  a  natural  stream  and  dedicates  it 
to  the  public.     Ibid.,  L,  pp.  330-332. 
liability  of  proprietor  of,  for  negligence  in  construction  and  repair.     I.,  p.  556. 
private  corporation  building  bridge  to  restore  highway,  bound  to  keep  the  same 

in  repair.    I.,  p.  560. 
obligation  to  repair,  extends  to  approaches  and  abutments.     I.,  p.  568. 
duty  to  repair,  extends  to  the  making  and  keeping  of  sufficient  railings.     L,  p. 

564. 
liability  of  railway  or  canal  company  for  failing  to  keep  in  repair  a  bridge 

erected  for  its  own  use  or  for  the  use  of  its  customers.    L,  p.  565. 
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person  building  and  donating  bridge  to  the  public,  not  bound  to  repair.     L,  p. 
673. 

otherwise  if  he  obstructs  a  highway  for  his  own  profit,  and  builds  a 
bridge  to  restore  it.     I.,  p.  -573. 
acceptance  of  work  done  by  private  corporation  to  restore  the  highway,  by  the 
proper  public  oflScer,  does  not  exonerate  the  company  from  liability  for  dam- 
ages growing  out  of  the  insufficiency  of  the  work.     I.,  p.  574. 
what  is  included  in  the  term.     11.,  p.  791. 
abutments  to  bridges.     II.,  p.  792. 
arches  and  connecting  causewaj's.     II.,  p.  792. 
who  in  general  liable  for  non-repair.     II.,  p.  793. 

who  in  cases  of  bridges  over  railways.     II.,  p.  794. 
who  in  case  of  bridge  between  two  towns  or  counties.     11.,  p.  794. 
degree  of  care  required  in  the  construction  or  care  of.     II.,  p.  795. 
must  be  kept  in  repair  for  entire  width.     11.,  p.  797. 
must  have  suitable  railings,  when.     II.,  p.  797. 
reparation  and  care  of  drawbridges.    II.,  p.  797. 
liability  of  municipal  corporation  for  failing  to  maintain  guards  and  railings 
upon.     II.,  p.  770. 

BRIDGE   COMPANIES, 

not  entitled  to  notice  of  defect  in  their  bridges.     I.,  p.  561. 
whether  liable  for  latent  defects.    I.,  p.  561. 
in  some  States  liability  that  of  an  insurer.     I.,  p.  562. 
degree  of  care  in  keeping  bridges  in  repair.    I.,  p.  531. 

liability  for  negligence  in  the  performance  of  obligation  gratuitously  assumed. 
I.,  p.  573. 

BRIDGE   CONTRACTOR, 

liability  of,  in  Mississippi  for  failing  to  keep  bridges  in  repair.     EC.,  p.  822. 

BUILDING  CONTRACTS, 

non-liability  of  proprietor  for  wrongs  of  independent  contractors.     IL,  p.  909. 

BUILDING  MATERIALS, 

obstruction  of  streets  by.     I.,  pp.  353-355. 

BURDEN  OP  PROOF, 

on  the  defendant  to  show  necessity  for  setting  fire,  under  Illinois  statute.     I.,  p. 

1-50. 
shifts  when,  in  an  action  against  a  railway  company  for  killing  animals.     I.,  p. 

512. 
In  case  of  action  against  telegraph  company  for  failure  to  transmit  message. 

n.,  p.  837. 
in  actions  by  servant  against  master  for  negligent  injuries.     11.,  p.  1053. 
to  show  contributory  negligence.     11.,  p.  1175. 
relation  of,  to  negligence.     II.,  p.  1232. 

connection  between  "  evidence  of  negligence  "  and  the.     IL,  p.  1232. 
shifts  from  plaintiff  to  defendant  when  the  plaintiff  has  introduced  "  evidence 

of  negligence."     IL,  p.  1235. 

BURGLARS, 

right  to  set  spring-guns  to  defend  one's  premises  against.    I.,  p.  302. 
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BUSINESS  HOUSES  AND  GROUNDS, 

injuries  to  customers  and  licensees  in  consequence  of  dangerous  places  in  busi- 
ness houses  and  grounds.    I.,  pp.  307-310. 

BY-LAWS, 

violation  of  by-law  of  bridge  company  by  fast  driving,  when  a  defence  to  an 
action  against  bridge  company  for  damage.     I.,  p.  574. 

CALIFORNIA, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  210. 
right  of  action  by  servant  against  master  under  Civil  Code  of.     II.,  p.  997. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1296. 

CANAL  COMPANY, 

liability  of,  for  causing  damage  to  land  when  produced  from  enlarging  its 

canal.    I.,  p.  51. 
liability  of,  for  damages  to  a  toll-payer  by  failing  to  weigh  up  a  sunken  boat. 

Parnaby  v.  Lancaster  Canal  Co.,  I.,  p.  542. 
liability  of,  for  negligence  in  construction  and  repairs.    I.,  p.  556. 
in  reparation  of  their  works,  liable  only  for  a  want  of  ordinary  care.     I.,  p.  562. 
liability  of,  for  injury  for  failing  to  light  and  guard  a  drawbridge  at  night.    I., 

p.  564. 
liability  of,  for  failing  to  keep  in  repair  a  bridge  erected  for  its  own  use  or  for 

the  use  of  its  customers    I.,  p.  565. 
what  damages  are  included  in  the  assessment  of  the  jury  in  taking  land  for  a 

canal,  and  what  are  the  subject  of  subsequent  actions  when  they  arise.    I., 

pp.  568-573. 
deed  of  land  to,  does  not  release  subsequent  damages  from  negligence  or  other 

wrong.    I.,  p.  570. 
liability  of,  for  injury  to  an  adjacent  land-owner  by  flooding  his  land,  in  conse- 
quence of  being  compelled  to  raise  the  dam,  having  suffered  its  reservoir  to 

become  filled  up  with  mud.    I.,  p.  571. 
liability  to  adjacent  owners  for  percolating  water.     I.,  p.  571. 

CANAL  CONTRACTORS, 

liability  of,  in  New  York  for  failing  to  keep  canal  in  repair,  and  for  acts  of 
misfeasance.    H.,  p.  821. 
CARMAN, 

employer  of  licensed  carman  not  liable  for  wrongs  committed  by.    II.,  p.  896. 
CARRIER, 

liability  of  carrier  owning  warehouse  for  injury  to  adjacent  buildings  caused 
by  explosion  of  nitro-glycerine.  •  The  Nitro-Glycerine  Case,  I.,  p.  42. 

not  chargeable  with  notice  of  the  dangerous  character  of  goods  intrusted  to 
him.     The  Nitro-Glycerine  Case,  I.,  p.  42. 

not  bound  to  know  the  contents  of  packages  offered  him  for  carriage.    I.,  p.  44. 

whether  carrier  or  shipper  liable  for  an  injury  to  a  vessel  in  consequence  of  the 
dangerous  character  of  the  goods,  known  to  the  shipper  but  not  known  to 
the  carrier.    I.,  p.  45. 

liability  of,  who  receives  dangerous  goods  in  ignorance  of  their  dangerous  char- 
acter, in  consequence  of  which,  without  the  carrier's  negligence,  injury  hap- 
pens to  others.    I.,  p.  231. 

employer  of  licensed  carman  not  liable  for  wrongs  committed  by.    II.,  p.  896. 
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CASE,     {See  Pokm  op  Actioit.) 

CASUALTIES,     (See  Inevitable  Acoidint;  Negligence.) 

CATTLE,     (See  Animals;  Railway  Injukibs  to  AtnMALS.) 

CATTLE-GUARDS, 

duty  of  railway  company  to  maintain  and  erect.    I.,  p.  526. 
{See  Railway  Injuries  to  Animals.) 

CAUSATION,     (See  Phoximate  and  Remote  Cause.) 

CAUSEWAYS, 

connecting  bridge  with  highway,  when  deemed  a  part  of  the  bridge.    I.,  p.  292. 
{See  Bkidgb.) 
CAVEAT  EMPTOR, 

application  of  doctrine  of,  to  the  sale  of  diseased  animals  which  infect  other 
animals  of  the  purchaser.     I.,  p.  207. 

CHARACTER,     {See  Evidence.) 

CHARITABLiJ  SUBSCRIPTION, 

not  considered  in  reduction  of  damages.    II.,  p.  1271. 

CHARTERER  OE  SHIP, 

non-liability  of,  for  wrongs  by  the  crew.    II.,  p.  894. 

CHILDREN, 

liable  as  adults  for  trespass  and  assault.     I.,  p.  246. 

liability  of  child  for  an  injury  to  another  child,  caused  by  discharging  an  arrow 
from  a  bow.     I.,  p.  246. 

injuries  to  children  trespassing  on  private  grounds,  in  consequence  of  dangerous 
machinery  left  exposed  by  the  owner.     I.,  pp.  304,  305. 

degree  of  care  due  toward  children  trespassing  on  railroad  track.     I.,  p.  452. 

injuries  to  children  employed  in  manufacturing  establishments  by  the  negli- 
gence of  fellow-servants  or  superiors.     H.,  p.  977. 

negligent  injuries  to;  negligence  of  parent  or  guardian,  imputed  to  children, 
bars  a  recovery  of  damages.  Hartfield  v.  Roper,  XL.,  p.  1121 ;  contra,  Robin- 
son V.  Cone,  n.,  p.  1129. 

trespassing,  no  bar  to  a  right  of  action  for  negligent  injuries.  Lynch  v.  Nur- 
din,  IL,  p.  1140. 

applications  of  the  doctrine  of  contributory  negligence  to  the  case  of  injuries  to. 
IL,  pp.  1180-1197. 

(See  more  fully  Contributoky  Negligence.) 

parties  to  actions  for  injuries  to.    II.,  p.  1242. 

measure  of  damages  for  injuries  to.     IL,  p.  1260. 

CHIMNEYS, 

endangering  highways.     I.,  p.  349. 

CHOSEN  FREEHOLDERS, 

in  New  Jersey,  liable  by  statute  for  non-repair  of  bridges.    L,  p.  620. 

CLEARING  LAND, 

liability  for  damages  caused  by  the  use  of  fires  in  clearing  land  for  agricultural 
purposes.    Dean  v.  McCarty,  I.,  p.  116. 

same  subject  further  discussed.-    I.,  p.  149. 
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COAL-HOLES,    (See  Sidewalks.) 

COLLATERAL  UNLAWFUL  ACT, 

does  not  disable  the  actor  from  recovering  damages.     EC.,  p.  1093. 
(See  Proximate  and  Ebmote  Cause.)- 
COLLISIONS, 

between  travellers  and  railway  trains  at  railway-crossings.     I.,  pp.  401-432. 
(See  Railway-Crossings.) 

COLLISIONS  ON  HIGHWAYS,    (See  Law  or  the  Road.) 

COLLISIONS  OF  VESSELS, 

applications  of  the  doctrines  of  contributory  negligence  to  the  case  of.    11.,  p. 
1214. 

COLONEL  OF  REGIMENT, 

liability  of,  for  an  injury  accidentally  arising  while  firing  blank  cartridges,  at 
regimental  drill.     I.,  p.  243. 

COLORADO, 

statutes  of,  giving  a,  right  of  action  for  injuries  resulting  in  death.    XL,  p, 
1296. 

COMMON  CARRIERS, 

telegraph  companies  are  not.     11.,  p.  836. 

(See  Carriers.) 

COMMON  EMPLOYMENT,    (See  Master  and  Servant.) 

COMPARATIVE  NEGLIGENCE, 

application  of  the  Illinois  doctrine  of  comparative  negligence  to  the  relative 

negligence  of  a  railway  company  in  suffering  fires  to  be  communicated  by  its 

locomotives,  and  that  of  a  land-owner  in  suffering  combustible  materials  to 

remain  on  his  land  near  a  railway  track.     I.,  p.  166. 

doctrine  of,  applied  to  collisions  of  travellers  on  the  highway.     I.,  p.  381. 

application  of  the  doctrine  of,  to  injuries  caused  by  travellers  being  run  down 

at  railroad-crossings.     I.,  p.  424. 
application  of  doctrine  of,  to  right  of  action  by  servant  against  master  for  neg- 
ligent injuries.    II.,  p.  10.!2. 
rule  of,  generally  denied.     II.,  p.  1164. 

rule  of,  partially  adopted  in  Georgia.     TL,  p.  1165.  .  , 

rule  of,  as  settled  and  defined  in  Illinois.     II.,  p.  1168. 
the  Illinois  rule  commended.    II.,  p.  1169. 
exceptions  to  the  rule.    II.,  pp.  1170,  1171. 
rule  in  Kansas.     II.,  p.  1172. 

COMPETENCY,     (See  Evidence.) 

COMPROMISE,     (See  Evidence.) 

COMPULSORY  PILOTS, 

non-liability  of  master  or  owner  of  ship  for  wrongs  done  by  pilots  employed 
under  compulsion  of  law.     II.,  p.  895. 

CONCEALED  WEAPONS, 

constitutional  right  to  keep  and  bear  arms  does  not  extend  to  the  carrier  of. 
L,  p.  242. 
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CONCURRENT  NEGLIGENCE,     {See  Contributory  Neoliqenci;.) 

in  case  of  concurrent  negligence  of  two  persons  injuring  a  third,  both  wrong- 
doers liable.     EC.,  p.  1088. 

unless  in  case  of  the  intervening  negligence  of  a  responsible  agent  which 
produces  an  unexpected  or  improbable  result.     11.,  p.  1089. 
intervening  negligence  of  the  person  injured  precludes  a  recovery  of  dam- 
ages.    IL,  p.  1091. 

CONFLICT  OF  LAWS,     (See  Pritate  International  Law.) 

CONNECTICUT, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.     I.,  p.  210. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    11.,  p.  1297. 

CONSEQUENTIAL  DAMAGES,     {See  Eminent  Domain.) 
to  property  from  laying  railroads  in  streets.     I.,  p.  358. 

county  commissioners  not  liable  in  Maryland  for  consequential  damages  spring- 
ing out  of  the  proper  and  necessarj'  repairs  of  highways.     I.,  p.  619. 
liability  of  municipal  corporation  for  consequential  damages  caused  by  the  con- 
struction of  public  works.     Northern  Transp.  Co.  v.   Chicago,  IL,  p.  692; 
note,  n.,  p.  743. 

when  not  liable  to  an  abutting  owner  for  removing  support  of  land  by 

excavating  the  highway.     Ibid.,  II.,  p.  692. 
degree  of  care  required  in  constructing  public  works  to  avoid  unneces- 
sary injury  to  land-owners..   II.,  p.  745. 
commissioners  of  public  improvements  not  liable  for,  in  the  absence  of  negli- 
gence.    Sutton  V.  Clarke,  IL,  p.  808. 

CONSTITUTIONAL  LAW, 

right  to  keep  and  bear  arms.     I.,  p.  242. 

constitutionality  of  statutes  requiring  railway  companies  to  fence  their  roads. 

L,  p.  514. 
constitutionality  of  statutes  giving  double  damages  in  cases  of  animals  killed 

by  railway  companies.     I.,  p.  539. 
whether  private  property  can  be  taken  for  public  use  without  compensation 

where  the  constitution  of  the  State  is  silent  upon  the  subject.     I.,  p.  568. 

CONTAGIOUS  DISEASES, 

liability  for  damages  caused  by  spreading  contagious  diseases.     I.,  p.  115. 

CONTRACTOR,     {See  Independent  Contractor.) 

CONTRACTS, 

proprietors  may  be  liable  by  force  of  contract  for  wrongs  of  independent  con- 
tractors,    n.,  p.  906. 

validity  of  contracts  between  master  and  servant  by  which  servant  assumes 
risk  of  negligent  injuries.     II.,  p.  1025. 

validity  and  construction  of  contracts  releasing  damages  after  an  injury  re- 
ceived by  a  servant  through  negligence.     II.,  p.  1026. 

CONTRIBUTORY  NEGLIGENCE, 

to  what  extent  the  law  casts  upon  owners  of  property  near  railways  the  duty 

of  guarding  against  fires  from  their  loco|jriotives.     I.,  p.  163. 
facts  which  will   or  will  not   amount  to  contributory  negligence  in  actions 
against  railway  companies  for  fires.     I.,  p.  163. 
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CONTRIBUTOET  NEGLIGENCE  —  Continued. 

distinction  with  reference  to  contributory  negligence  between  the  duty  to  use 
efforts  to  avoid  a  seen  danger,  and  not  anticipating  a  future  unseen  danger. 
I.,  p.  169. 
application  of  the  doctrine  of,  to  injuries  committed  by  animals.     L,  p.  222. 
application  of  the  doctrine  of,  to  the  removal  of  subjacent  support  of  land. 

I.,  p.  279. 
of  traveller  a  good  defence  to  an  action  against  an  obstructor  of  highway. 

I.,  p.  332. 
doctrine  of,  stated  and  illustrated  in  its  application  to  collisions  of  travellers  on 
the  highway.     Kennard  v.  Burton,  I.,  p.  369;  Pai-ker  v.  Adams,  I.,  p.  376; 
note,  I.,  p.  381. 
duty  of  footman  on  approaching  highways  to  look  both  ways.     I.,  p.  388. 
of  traveller  at  railway-crossings.     I.,  pp.  424-431. 

failure  of  traveller  to  look  up  and  down  the  track.    I.,  p.  426. 
dangerous  position  voluntarily  assumed;   endeavoring  to  pass  under 
cars  while  in  motion,  climbing  over  stationary  cars,  and  the  like.    I., 
p.  429. 
driving  rapidly  upon  crossing.    I.,  p.  430. 
how  far  excused  by  disabilities,  —  such  as  deafness,  drunkenness,  etc.     I.,  jj. 

430. 
care  to  be  expected  of  persons  non  sui  juris.    I.,  p.  431. 
the  doctrine  of,  discussed  and  summarized.     Kerwhacker  v.  Cleveland,  etc.,  R. 

Co.,  I.,  p.  473. 
of  the  owner  of  cattle  killed  upon  railways.    I.,  pp.  497-499.  ^ 

in  permitting  his  cattle  to  run  at  large.     I.,  p.  497. 
in  other  particulars     I.,  p.  499. 

duty  of  owner  of  animals  to  restrain  them  at  common  law.    I.,  p.  499. 
effect  of  failing  to  restrain  them  where  this  rule  prevails,  if  they  are 

killed  while  straying  upon  the  railway.     I.,  p.  500. 
effect  of  the  American  rule  permitting  cattle  to  run  upon  unenclosed 

lands.     I.,  p.  501. 
effect  of  local  municipal  regulations  permitting  stock  to  run  at  large. 

I.,  p  503. 
effect  of  contributory  negligence  of  land-owners  in  connection  with  laws 

requiring  railway  companies  to  fence  their  roads.     I.,  p.  527. 
effect  of  permitting  cattle  to  run  at  large  where  such  laws  prevail.    I.,  p. 
529. 
of  servant,  effect  of,  upon  right  of  action  against  master  for  negligent  injuries. 
11.,  pp.  1008-1026. 

[See  more  fully  Master  and  Servant.) 
^    not  contributory  negligence  to  act  erroneously  in  escaping  from  sudden  peril, 
n.,  p.  1092. 
general  rule  as  to  contributory  negligence :  plaintiff  may  not  recover  if  he  could 
have  avoided  receiving  the  injury  by  the  exercise  of  ordinary  care.    Butter- 
field  V.  Forrester,  II.,  p.  1104;  Robinson  v.  Cone,  II.,  p.  1129. 
rule  where  the  plaintiff's  negligence  was  remote :  plaintiff  may  recover  if  the 
defendant  could  have  avoided  inflicting  the  injury  by  the  exercise  of  ordinary 
care.    Davies  v.  Mann,  II.,  p.  1105;   Radley  v.  London  and  North -Western 
R.  Co.,  n.,  p.  1108. 
error  to  instruct  the  jury  that  the  plaintiff  cannot  recover  unless  the  accident 
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CONTKIBUTORY  NEGLIGENCE  —  Coni-mMerf. 

happened   solely   through    the    negligence  of  the  defendant.      RadUy    v. 
London  and  North-Wesiem  R.  Co.,  n.,  p.  1108. 
general  doctrines  of.     II.,  pp.  1146-1179. 

general  rule  as  to  mutual  negligence :   plaintiff  cannot  recover  if  his 
want  of  ordinary  care  in  any  degree  contributed  to  the  injury.     II., 
p.  1146. 
distinction  between  contributory  negligence  and  the  waiver  of  a  right 

of  action,     n.,  p.  1147. 
contributory  negligence  defined.    11.,  p.  1148. 

there  must  have  been  a  want  of  ordinary  care.     EL,  p.  1149. 

this  want  of  ordinary  care  must  have  been  a  proximate 
cause  of  the  injury,     n.,  p.  1151. 
distinction  between  negligence  and  casual  connection.    H.,  p.  1153. 
the  doctrines  under  this  head  examined:  contradictory  rules  declared  by 

the  courts.     IE.,  p.  1155. 
prior  negligence  of  plaintiff  and  subsequent  negligence  of  defendant. 

XL,  p.  1157. 
rule  where  defendant's  wrong  was  wilful.     II.,  p.  1160. 
whether  plaintiff's  negligence  must  have  "directly"  contributed  to  the 

injury.    II.,  p.  1161. 
collateral  violations  of  law  not  contributory  negligence.     II.,  p.  1161. 
rule  where  the  plaintiff  is  a  trespasser.     EC.,  p.  1162. 
mitigation  and  apportionment  of  damages.    II.,  p.  1162. 
rule  of  "comparative  negligence"  generally  denied.    IL,  p.  1164. 
doctrine  in  Georgia.     II.,  p.  1165. 
rule  in  Illinois.     II.,  p.  1168. 
rule  in  Kansas.     II.,  p.  1172. 
not  negligence  not  to  anticipate  fault  in  another.     EL,  p.  1172. 
want  of  care  on  the  part  of  the  plaintiff  produced  by  wrong  of  the 

defendant.     11.,  p.  1173. 
plaintiff  acting  erroneously  under  impulse  of  fear  produced  by  defend- 
ant's negligence.     11.,  p.  1174. 
acting  erroneously  in  attempting  to  save  life  of  another.     H.,  p.  1174. 
doctrine  of  contributory  negligence,  how  affected  by  statutes.     BL,  p. 

1175. 
burden  of  proof  to  show  contributory  negligence.    II.,  p.  1175. 
when  question  for  jury.     II.,  p.  1178. 
how  the  defe»ice  must  be  raised  in  pleading.     II.,  p.  1179. 
evidence;  presumption  of  right  acting;  relevant  circumstances.     11.,  p. 

1179. 
abatement  of  nuisances  not  to  be  undertaken  by  private  interferehce, 
when,     n.,  p.  1179. 
in  the  ease  of  children  and  others  non  sui  juris.    EL,  pp.  1130-1197. 

application  of  the  doctrine  of  contributory  negligence  to  cases  of  injuries 
to  children.     Hartfield  v.  Roper,  II.,  p.  1121 ;  Robinson  v.  Cone,  II., 
p.  1129. 
negligence  of  parent  or  guardian  imputed  to  child.     Hartfield  v.  Roper, 

n.,  p.  1121 ;  contra,  Robinson  v.  Cone,  II.,  p.  1129. 
child  required  to  exercise   only  that  care  and  prudence   equal  to  its 
capacity.     Robinson  v.  Cone,  II.,  p.  1129. 
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CONTRIBUTORY  NEGLIGENCE  —  ComJinMerf. 

the  fact  that  a  child  is  trespassing  and  contributes  to  the  mischief  which 
happens  to  him  does  not  preclude  him  from  recovering   damages. 
Lynch  v.  Nurdin,  II.,  p.  1140. 
general  statement  of  doctrine.     IT.,  1180. 
who  are  non  sui  juris.    II.,  p.  1 180. 

when  a  child  is  non  sui  juris.    II.,  p.  1181. 
the  English  rule.     H.,  p.  1182. 
the  rule  of  Hartfield  v.  Roper.     II.,  p.  1184. 
this  rule  discussed.     II.,  p.  1184. 
this  rule  modified.    II.,  p.  1185. 

children  permitted  to  be  upon  street.    IT.,  p.  1188. 
children  escaping  into  street.    II.,  p.  1188. 
effect  of  presence  of  parent  or  custodian  at  the  time  of  injury.    IL,  p. 
1188. 

effect  of  contributory  negligence  of  parents  upon  their  right  of 
action  for  injury  to  child.     II.,  p.  1191. 
injuries  where  no  negligence  of  custodian  or  parent  is  imputed.     IL, 

p.  1191. 
child  trespassing.    II.,  p.  1192. 

authority  of  Lynch  v.  Nurdin  discussed.    11.,  p.  1192. 
rule  in  the  United  States.    II.,  p.  1194. 
evidence  of  negligence  in  cases  of  this  kind.     II.,  p.  1196. 
in  case  of  injuries  upon  the  highway.     II.,  pp.  1197-1209. 

degree  of  care  ordinarily  necessary  in  using  the  highway.    IL,  p.  1197. 
in  the  night-time.     11.,  p.  1198. 
degree  of  speed  permissible.     11.,  p.  1199. 
competency  of  driver.    11.,  p.  1200. 
what  uses  of  the  highway  permissible,     n.,  p.  1200. 
pedestrian  in  carriage-path.     IL,  p.  1201. 
persons  laboring  upon  the  highway.     II.,  p.  1201. 
traveller  violating  statutes  or  ordinances.     IL,  p.  1201. 
intoxication  of  the  person  injured.    H.,  p.  1203. 
pedestrian  bodily  infirm.     11.,  p.  1203. 

knowledge  of  the  defective  condition  of  the  highway.    IL,  p.  1203. 
obvious  defects.    II.,  p.  1205. 

fright  or  loss  of  control  of  traveller's  horse.    IL,  p.  1207. 
defective  vehicle  and  harness.    11.,  p.  1208. 
deviation  from  the  highway.     11.,  p.  1209. 
mother  particular  cases.    II.,  pp.  1209-1216. 

various  facts  amounting  to  contributory  negligence  as  matter  of  law.    11., 

pp.  1209-1211. 
facts  amounting  to  evidence  of  contributory  negligence  to  go  to  a  jury. 

n.,  p.  1211. 
contributory  negligence  in  various  cases  of  railway  injuries.    H.,  pp. 

1212,  1213. 
in  actions  for  collisions  of  vessels.     11.,  p.  1214. 
in  actions  for  loss  of  goods  of  guest  at  public  inn.    11.,  p.  1215. 
in  actions  for  malpractice.     II.,  p.  1215. 
defence  of,  how  raised  in  pleading.     IL,  p.  1253. 
when  looked  to  in  mitigation  of  damages.    II.,  p.  1271. 
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COKNIOES   OF  BUILDINGS, 

endangering  highways.     I.,  p.  349. 

CORPORATIONS,    (See  PRrrATE  Corporations;  Municipal  Corporations.) 

COSTS, 

expenses  of  litigation,  when  an  element  of  damages.     IL,  p.  1266. 

COUNTIES, 

non-liability  of,  to  private  actions  for  negligence  in  failing  to  repair  highways 
and  bridges.    I.,  p.  617. 

recent  doctrine  in  Missouri.    L,  p.  618. 

"COUNTY  BRIDGES," 

what  are,  in  Iowa.     DC.,  p.  793. 

COUNTY  COMMISSIONERS, 

not  liable  in  Maryland  for  consequential  damages  springing  out  of  the  proper 

and  necessary  repairs  of  highways.     I.,  p.  619. 
in  Indiana,  liable  for  non-repair  of  highway.     L,  p.  620. 

COUPLING  CARS, 

injuries  to  servants  of  railway  companies  received  while  coupling  and  uncoup- 
ling cars,     n.,  p.  989. 

contributory  negligence  of  servants  of  railway  companies  in  coupling  and  un- 
coupling oars.     IL,  p.  1019. 

COURT, 

as  to  the  province  of  the  court  in  actions  for  negligence,  see  Law  and 
Fact. 

CRIMES, 

master  not  answerable  civiliter  for  criminal  act  of  servant.     IL,  p.  886. 

CROSSWALKS, 

duty  of  cities  in  respect  of  the  repair  of  crosswalks.     EL,  p.  784. 

CULVERT, 

liability  of  railway  company  for  flooding  land  of  adjacent  owner  by  making 
insufficient  culvert.     I.,  pp.  571,  572. 

{See  Consbqttential  Damages.) 

CUSTODIAN  OF  CHILD, 

whether  negligence  of,  is  imputable  to  child.    11.,  p.  1180  ei  seq. 

(See  CONTKIBTJTORT  NlQLIGKNCE.) 


DAMAGES,     {See  CoNSEQUBifTiAL  Damages.) 

as  to  proximate  and  remote  damages,  see  Proximate  and  Remote  Cause. 
growing  out  of  the  non-jepair  of  public  works  not  actionable  unless  special 

and  direct.     I.,  p.  565. 
what  is  special  damage.    I.,  p.  341. 

necessary  to  give  private  action  for  obstructing  highway.     I.,  p.  340. 
must  be  pleaded,  and  how.     I.,  p.  342. 

measure  of,  in  actions  against  telegraph  companies.    11.,  pp.  848-860. 
injured  person  may  not  recover  for  an  enhancement  of  damages  caused  by  his 

own  subsequent  negligence.    IL,  p.  1091. 
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DAMAGES  —  Continued. 

illustrations  of  remote  and  consequential  damages.     II.,  p.  1101. 
mitigation  and  apportionment  of,  in  cases  of  contributory  negligence.    11.,  p. 
1162. 

under  Georgia  doctrine  of  comparative  negligence.    11.,  p.  1163. 
measure  of,  in  actions  for  negligence.     II.,  pp.  1255-1271. 
elements  of  damages.    II.,  pp.  1255-1263. 
object  of  damages.     II.,  p.  1255. 

functions  of  court  and  jury  as  to  damages.    II.,  p.  1256. 
elements  of  damages  for  personal  injuries.     II.,  pp.  1256,  1257. 
loss  of  time.     II.,  p.  1256. 
impaired  capacity  for  labor.     11.,  p.  1257. 
cost  of  cure.     II.,  p.  1257. 

gratuitous  medical  services,    n.,  p.  1258. 
aggravation  of  injury  by  malpractice.    II.,  p.  1158. 
physical  pain  and  suffering.    11.,  p.  1258. 
mental  anguish.    II.,  p.  1258. 
peril  and  fright.     II.,  p:  1258. 
damages  for  personal  injuries  where  the  plaintiff  is  other  than 
the  person  injured,     n.,  pp.  1259,  1260. 
in  general.    11.,  p.  1259. 
where  the  action  is  by  wife  for  an  injury  received  pending 

a  suit  for  divorce.    11.,  p.  1259. 
where  the  injury  ist-o  a  minor  child.    11.,  p.  1260. 
damages  for  injury  to  property.     II.,  pp.  1260-1262. 
depreciation  of  property,     n.,  p.  1260. 
use  and  occupation  of  real  estate.     II.,  p.  1260. 
loss  of  use  of  personal  property.     II.,  p.  1261. 
cost  of  cure  of  domestic  animals.    II.,  p.  1261. 
cost  of  repairing  other  chattels.    11.,  p.  1261. 
injury  to  horse  not  physical  in  its  nature.     II.,  p.  1262. 
total  destruction  of  property.     II.,  p.  1262. 
injuries  to  buildings,  trees,  etc.    11.,  p.  1262. 
injuries  to  growing  crops.    II.,  p.  1262. 
interest  upon  damages.    II.,  p.  1262. 
prospective  damages,  future  profits,  etc.    II.,  p.  1263. 
poverty  of  plaintiff  and  wealth  of  defendant.    II.,  p.  1263. 
damages  in  case  of  injuries  through  obstructions  in  the  highway, 
n.,  p.  1263. 
exemplary,  punitive,  or  vindictive  damages.     IT.,  pp.  1264-1266. 

when  exemplary  damages  is  a  question  for  the  court.    II.,  p.  1264. 
such  damages  given  for  wilful  or  wanton  injuries.    II.,  p.  1264. 
such  damages  given  when,  against  private  corporations.    II.,  p. 
1265. 

against  municipal  corporations.     II.,  p.  1265. 
expense  of  litigation,  when  given  as  damages.    11.,  p.  1266. 
quantum  of  damages.     II.,  pp.  1266-1271. 

discretion  of  the  court  as  to  the  quantum,  how  exercised.     H.,  p. 

1266. 
in  case  of  injuries  to  the  person.    11.,  p.  1266. 
in  case  of  injuries  to  property,     n.,  p.  1267. 
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DAMAGES—  Continued. 

in  case  of  permanent  injuries  to  the  person.     II.,  p.  1267. 
in  case  of  temporary  injuries  to  the  person.     11.,  p.  1268. 
illustration  of  an  unconscionable  verdict  in  case  of  severe 
injuries.     EL,  p.  1269. 
quantum  of  exemplary  damages.     II.,  p.  1269. 
quantum  of  compensatory  damages.     11.,  p.  1269. 
reduction  of  verdicts  by  the  courts.     11.,  p.  1269. 
manner  of  ascertaining  double  damages.    II.,  p.  1271. 
manner  of  pleading  statutory  double  damages.     II.,  p.  1246. 
manner  of  pleading  general  and  special  damages.     11.,  p.  1250. 
manner  of  pleading  prospective  damages.    II.,  p.  1250. 
in  actions  for  injuries  resulting  in  death.     II.,  pp.  1289-1299. 

given  for  pecuniary  injury  only,  and  not  for  a  solatium,.     JL,  p.  1289. 
duty  of  the  jury  in  estimating  such  damages.    II.,  p.  1290. 
in  case  of  the  death  of  a  minor  child.     11.,  p.  1292. 
nursing,  medical  attendance,  funeral  expenses,  etc.    II.,  p.  1293. 
nominal  and  exemplary  damages.     11.,  p.  1293. 
distribution  of  the  damages.     II.,  p.  1294. 
measure  of,  for  keeping  or  selling  diseased  animals,  whereby  other  animals  are 
infected.     I.,  p.  207. 

for  injuries  committed  by  domestic  animals  trespassing.     I.,  p.  217. 
where  one  i-emoves  the  lateral  support  from  another's  land,  so  that  it 

falls  into  the  pit.     Gilmore  v.  Driscoll,  I.,  p.  254. 
in  actions  under  statutes  against  railway  companies  for  killing  animals. 
I.,  p.  537. 
remoteness   of:    in   case  of  injuries  to   contractors  or  laborers  engaged  on 
another's  land,  in  consequence  of  water  escaping  from  the  land  of  the  de- 
fendant, not  actionable  because  the  damage  too  remote.    I.,  p.  94. 

damages  to  the  son  of  a  vendee  of  a  gun  in  consequence  of  its  bursting 

in  his  hands,  recoverable  of  the  vendor.     I.,  p.  94. 
damages  recoverable  for  maliciously  persuading  a  person  to  break  his 

contract.     I.,  p.  94. 
when  given  in  actions  against  railway  companies  for  killing  animals. 
I.,  p.  540. 
mitigation  of  damages  in  cases  of  contributory  negligence.    11.,  p.  1271. 
in  case  of  death  by  wrongful  act.    II.,  p.  1271. 
insurance  policy  on  life  does  not  mitigate  damages.    IL,  p.  1271. 

nor  charitable  subscription,  nor  wages  earned  after  injury.    IL,  p. 
1271. 
rule  of,  for  injury  to  growing  crops.    II.,  p.  1262. 

DAMNUM  ABSQUE  INJURIA, 

damages  happening  to  others  while  one  is  pursuing  his  lawful  rights  in  a  lawful 

manner,  not  redressed  at  law.     Morgan  v.  Cox,  I.,  p.  240. 
damages  from   removing   lateral  support  of  building,  when  not  actionable. 
Panton  v.  Holland,  I.,  p.  249;  Gilmore  v.  Driscoll,  L,  p.  254;  note,  L,  p.  274. 
(See  Inbvitablk  Accidbnt.) 

DAMS,     (See  Water.) 

DANGEROUS  AGENCIES, 

warehouseman  or  carrier  not  liable  for  injuries  to  adjacent  property  caused  by 
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DANGEROUS  AG^^CTES— Continued. 

explosion  of  nitro-glyoerine  in  his  hands  if  ignorant  of  the  character  and 
contents  of  the  package  and  guilty  of  no  negligence.  The  Niiro-Olycerine 
Case,  I.,  p.  42. 

(See  Animals;  Pike;  Fikb-Akms;  Railways;  Poisons;  Ptboteohnics ;  Stbam- 
BoiLBKS;  Water,  and  other  appropriate  titles.) 

DANGEROUS  GOODS, 

liability  for  vending,  shipping,  lending,  hiring,  or  letting  dangerous  goods  or 
machines.    I.,  pp.  224,  237. 

DANGEROUS  MACHINERY, 

liability  of  proprietor  of  premises  on  which  is  dangerous  machinery  unfenced, 
whereby  customers,  licensees,  or  children  going  upon  the  premises  are 
Injured.     Indemaur  v.  Dames,  I.,  p.  283 ;  note,  I.,  pp.  307-310. 

DANGEROUS  WALLS, 

nuisances  to  highways.    I.,  p.  347. 

DEAFNESS, 

does  not  excuse  contributory  negligence  of  travellers  at  railway-crossings.  L, 
p.  430. 

DEATH, 

as  to  injuries  causing,  Lord  Campbell's  Act,  see  Injuries  Causing  Death. 

DECLARATIONS,     {See  Evidenoe.) 

of  agents  of  telegraph  companies.     II.,  p.  848. 

of  vice-principals  in  actions  by  servant  against  master  for  negligent  injuries, 
n.,  p.  1054. 

DEDICATION, 

obstructions  in  highways  existing  before  dedication  not  actionable.    I.,  p.  363. 

DEED, 

of  land  to  a  railway  or  canal  company  does  not  release  subsequent  damages 
from  negligence  or  other  wrong.    I.,  p.  570. 

DEFECTIVE  MACHINERY, 

as  to  liability  of  master  to  servant  for  injuries  caused  by,  see  Master  and 

Servant. 

DEFECTS, 

obvious  defects  in  highway  must  he  avoided  by  traveller.    IL,  p.  1205. 
{See  Highways;   Contributory  Negligence.) 

DEFENCE  OF  PROPERTY, 

right  to  use  dangerous  agencies  for  the  defence  of  one's  property.  Loomis  v. 
Terry,  I.,  p.  192. 

right  to  keep  savage  dogs  for  the  defence  of  one's  premises,  and  liability  for 
injuries  committed  by  such  dogs.     Ibid. 

when  the  animal  of  another  may  be  killed  by  a  person  in  the  necessary  defence 
of  his  own  property.     I.,  p.  220. 

injury  to  animals  from  spring-guns,  dog-spears,  and  other  instruments  of 
destruction  set  for  the  defence  of  property.     I.,  p.  300. 

right  to  set  spring-guns  for  the  defence  of  one's  house  against  burglars  or  noc- 
turnal trespassers.    L,  p.  302. 
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DEFENCE  OP  THE  PERSON, 

when  the  animal  of  another  may  be  killed  in  the  necessary  defence  of  one's 
person.     I.,  pp.  220,  221. 

DEGREE  OP  CARE, 

the  measure  of  care  against  accident  which  one  must  take  to  avoid  responsi- 
bility is  that  which  a  person  of  ordinary  prudence  and  caution  would  use 
if  his  own  interests  were  to  be  affected  and  the  whole  risk  his  own.  Field, 
J.,  in  The  Nitro-Glycerine  Case,  I.,  p.  46. 

exacted  in  the  case  of  water  stored  in  reservoirs.    I.,  102. 

required  of  the  owner  of  domestic  animals.     I.,  216. 

required  in  expelling  trespassing  animals  from  one's  premises.     I.,  216. 

reasonable  care  in  every  situation  is  proportionate  to  the  probability  of  injury 
that  may  arise  to  others.  He  who  does  what  is  more  than  ordinarily  dan- 
gerous is  bound  to  use  more  than  ordinary  care.     Morgan  v.  Cocc,  I.,  p.  238. 

one  who  unlawfully  obstructs  highway  liable  as  an  insurer.     I.,  p.  329. 

exacted  of  travellers  meeting  each  other  on  the  highway.     1.,  p.  380. 

of  vessels  meeting  each  other.     I.,  p.  381. 

exacted  of  horse-railways  toward  the  public.  Vnger  v.  The  Forty-second  Street 
R.  Co.,  I.,  p.  392 ;  note,  L,  p.  397. 

required  of  railroad  companies  at  crossings.    I.,  p.  417. 

exacted  of  railroad  company  toward  trespassers  on  its  track.  Philadelphia, 
etc.,  R.  Co.  v.  Hummell,  I.,  p.  433.     [See  also  Railways.) 

due  trespasser  on  railway  tracks  after  the  injury.     I.,  p.  452. 

required  of  railway  companies  in  the  construction  and  preservation  of  fences. 
I.,  p.  523. 

exacted  of  telegraph  companies.    II.,  p.  837. 

exacted  of  master  to  prevent  injuries  to  his  servants.     11.,  pp.  982-992. 

required  of  persons  using  the  highway.     II.,  pp.  1197-1200. 

evidence  of  negligence  must  raise  a  presumption  of  a  want  of  ordinary  or 
reasonable  care.     IL,  p.  1233. 

to  constitute  contributory  negligence  there  must  have  been  a  want  of  ordinary 
care.    II.,  p.  1149. 

DELAWARE, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1297. 

DEMURRER,     {See  Pleading.) 

DEMURRER  TO  EVIDENCE, 

admits  not  only  all  that  the  plaintiff's  testimony  has  proved,  but  all  that  it 
tends  to  prove.    I.,  p.  137. 

DBODANDS, 

common-law  rule  concerning  them.    11.,  p.  1275. 

DEPUTIES, 

of  public  officers,  liability  of  officers  for  acts  of.    IL,  p.  897. 

DISCRETION, 

of  the  court  over  the  subject  of  damages.    U.,  pp.  1266-1269. 

DISEASED  ANIMALS, 

liability  of  the  owner  or  keeper  of,  for  damages  caused  by  infecting  other  ani- 
mals.   L,  pp.  205-208. 
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DISEASED  ANIMALS  —  Continued. 

liability  for  trespasses  by  diseased  animals.    I.,  p.  206. 

for  selling  diseased  animals.    I.,  p.  207. 

measure  of  damages  for  keeping  diseased  animals  which  infect  other 

animals.     I.,  p.  207. 
importation  of  diseased  cattle.    I.,  p.  207. 

DIVORCE, 

damages  where  wife  is  injured  pending  a  suit  for  a  divorce,    n.,  p.  1259. 

DOCKS, 

liability  of  proprietors  of,  for  negligence  in  construction  and  repair.    I.,  p. 
556 ;  Mersey  Docks  v.  Gibbs,  I.,  p.  581. 

DOGS, 

liability  for  injuries  committed  by  mischievous  dogs  kept  for  defence  of  one's 

premises.     Loomis  v.  Terry,  I.,  p.  192. 
grounds  on  which  the  owner  of  a  dog  is  chargeable  for  liability  for  mischief  by 

it.     I.,  p.  218. 
liability  for  involuntary  trespass  by  dogs.    I.,  p.  219. 
liability  of  the  keeper  of  watch-dogs  for  damages  committed  by  theln.    L,  p. 

220. 

DOG-SPEAES,    {See  Defence  or  Pkopbktt.) 

DOUBLE-DAMAGE  ACTS, 

proceedings  under,  against  railway  companies  for  killing  animals.    I.,  p.  514. 
constitutionality  of  statutes  giving  double  damages  in  case  of  animals  killed  by 
railway  companies.     I.,  p.  539. 

DOUBLE  DAMAGES,  * 

manner  of  ascertaining.    11.,  p.  1271. 

DRAWBKIDGES,     {See  aiso  Bridqe.) 

action  lies  for  keeping  open  an  unreasonable  length  of  time.     L,  p.  341. 
and  for  negligence  in  not  properly  guarding  and  lighting  at  night.    I.,  p.  564. 
liability  of  municipal  corporation  for  failing  to  repair  and  tend.    EL,  p.  797. 
tender  of,  liable  to  traveller  for  negligence.     Nowell  v.  Wright,  TL,  p.  812. 

DRATMAN, 

employer  of  licensed  drayman  not  liable  for  wrongs  committed  by.    11.,  p.  896. 

DROVER, 

employer  of  licensed  drover  not  liable  for  wrongs  committed  by.     II.,  p.  896. 

DRUNKENNESS,     {See  Intoxication.) 

DURESS, 

no  defence  to  action  for  a  trespass.    L,  p.  63. 


EASEMENT, 

right  to  lateral  support  sometimes  treated  as  an.    L,  p.  274. 
{See  Highway.) 

EMINENT  DOMAIN,    (-See  Conskqitential  Damages.) 

whether  private  property  can  be  taken  for  public  use  without  compensation 
where  the  constitution  of  the  State  is  silent  upon  the  subject.    I.,  p.  568. 
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EMINENT  BOUAIN  — Continued. 

what  damages  are  included  in  the  assessment  under  the  statute  and  what  are 
the  subject  of  actions  for  tort  when  they  arise.     I.,  pp.  568-573. 

ENGLISH  STATUTES, 

right  of  action  by  servant  against  master  under  English  Factory  Acts.    IL, 
p.  1007. 

under  English  Coal  Mines  Regulation  Act,  1872.     U.,  p.  1007. 

EVIDENCE,     {See  Dbclakations.) 

in  actions  under  statutes  against  railway  companies  for  killing  animals.     I.,  p. 

537. 
variance  between  pleading  and  proof  in  such  actions.    I.,  p.  538. 
relevancy  of  testimony  as  to  the  character  and  skill  of  the  employees  of  a 
railway  company  in  such  actions.     I.,  p.  513. 

competency  of  the  employees  of  a  railway  company.    I.,  p.  513. 
the  testimony  of  persons  experienced  in  running  railway  trains  admissible  in 

actions  for  killing  animals.     I.,  p.  513. 
in  actions  against  municipal  corporations  for  injuries  upon  highways.    11.,  pp. 
799-805. 

opinions  of  witnesses  in  such  actions.     II.,  pp.  799,  800. 

when  admissible  to  show  that  other  accidents  had  happened.    11.,  pp. 

801,  802. 
evidence  as  to  the  vice  of  plaintiff's  horse.    11.,  p.  802. 
admissibility  of  resolution  of  city  council  respecting  the  defect.    11., 

p.  802. 
evidence  of  effort  to  compromise  not  admissible.     II.,  p.  802. 
other  questions  touching  the  relevancy  of  evidence  in  such  cases.     11., 

pp.  803,  804. 
evidence  for  the  defendant  in  such  actions.    EC.,  pp.  804,  805. 
testimony  as  to  value  in  such  actions.     11.,  pp.  799,  800. 
in  actions  by  servant  against  master  for  negligent  injuries.     II.,  pp.  1053-1066. 
burden  of  proof.     II.,  p.  1053. 

evidence  to  make  out  a  case  of  incompetency  on  the  part  of  an  em- 
ployee,   n.,  p.  1053. 
declaration  of  vice-principal.    II.,  p.  1054. 

evidence  of  negligence  in  selecting  machinery  and  servants.    IE.,  p.  1054. 
presumption  of  right  acting  in  cases  where  the  issue  is  contributory  negligence. 

n.,  p.  1179. 
relevant  circumstances  in  issues  as  to  contributory  negligence.    II ,  p.  1179. 
offers  to  compromise  admissible,  and  effect  of  In  actions  against  railway  com- 
panies for  killing  animals.     I.,  p.  514. 

not  admissible  in  actions  against  municipal  corporations.    11.,  p.  802. 
''    presumption  that  obstacles  were  seen  in  front  of  locomotive.    L,  p.  513. 

that  the  engineer  did  his  duty  in  sounding  the  whistle,  ringing  the  bell, 
etc.     I.,  p.  513. 
relevancy  of  testimony  in  an  action  for  injuries  to  property  by  a  boiler  explo- 
sion :  evidence  that  the  boiler  was  purchased  of  reputable  manufacturers  is 
relevant.     Losee  v.  Buchanan,  I.,  p.  47. 

in  case  of  injury  to  another's  freehold  or  possession  by  one  blasting 
rocks  on  his  own  land,  evidence  that  the  work  was  done  in  the  most 
careful  manner  inadmissible.     Tremain  v.  Cohoes  Co.,  I.,  p.  76. 
84 
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EVIDENCE  —  Continued. 

testimony  of  experts  admitted  to  show  that  railway  locomotives  may  be 

so  constructed  as  not  to  communicate  fire  to  adjoining  land.     I.,  p.  154. 

of  testimony  as  to  the  character  and  skill  of  servants  of  the  railway 

company  in  an  action  for  killing  animals.    I.,  p.  513. 

declarations  immediately  after  the  injuries  admissible.     Kennardv.  Burtom,  I., 

p.  369. 
effect  of  negative  evidence  as  to  signals  where  travellers  are  injured  at  railway- 
crossings.     I.,  p.  431. 
evidence  of  value  indispensable  in  actions  against  railway  companies  for  killing 
animals.    I.,  p.  614. 

EVIDENCE  OF  NEGLIGENCE, 

as  between  carriers  and  passengers  the  fact  of  an  injury  to  a  passenger  while 
being  transported  usually  constitutes  &pHm&  facie  case  against  the  carrier, 
which  he  must  overcome.    I.,  p.  46. 
whether  an  act  has  been  imprudent  or  not  in  general  proved  by  the  result 

alone.     1.,  p.  118.  ■ 

the  destruction  of  property  by  fire  not  presumptive  proof  of  negligence.    L, 

p.  149. 
whether  the  fact  that  fire  was  set  by  a  railway  locomotive  is.    L,  p.  153. 
circumstances  in  the  management  of  locomotive  engines  which  will  amount  to, 
where  fires  are  set.    L,  pp.  157-159. 

facts  which  will  rebut  presumption  of  negligence.    L,  p.  157. 
the  general  rule  is  that  keeping  a  vicious  animal  with  knowledge  of  its  vicious 
propensities  is  per  se  negligence,  making  the  owner  liable  as  insurer.     May 
V.  Burdett,  I.,  p.  174;  note,  I.,  p.  208. 

but  it  has  been  held  that  the  owner  is  liable  only  on  the  ground  of  actual 
or  presumed  negligence,  and  that  knowledge  of  the  animal's  vice  is 
only  evidence  of  negligence.    Earl  v.  Van  Alstine,  I.,  p.  183. 
in  case  of  the  accidental  discharge  of  a  gun ;  whether  the  fact  of  injury  is  of 

itself  evidence  of  negligence.     Morgan  v.  Cox,  I.,  p.  238 ;  note,  I.,  p.  247. 
the  fact  that  in  consequence  of  one  having  dug  on  his  own  soil  his  neighbor's 

house  gives  way,  not  of  itself  evidence  of  negligence.     I.,  p.  277. 
the  fact  that  objects  fall  upon  travelers  is.    I.,  pp.  347-349. 
one  suing  for  damages  caused  by  a  collision  on  the  highway  cannot  succeed 
where  his  evidence  is  equally  consistent  with  the  absence  as  with  the  exist- 
ence of  negligence  in  the  defendant.     Cotton  v.  Wood,  I.,  p.  364. 
necessary  to  recovery  in  case  of  a  traveller  injured  at  a  railway-crossing.     1., 

p.  416. 
in  master  in  selecting  machinery  and  servants.     EL,  p.  1054. 
In  cases  of  injuries  to  children,    n.,  p.  1196. 

various  facts  amounting  to  .evidence  of  contributory  negligence  to  go  to  a  jury. 
n.,  p.  1211. 

in  various  cases  of  railway  injuries,    n.,  p.  1212. 
in  actions  for  collision  of  vessels.    XL.,  p.  1214. 
in  case  of  loss  of  goods  of  guest  at  public  inn.    IL,  p.  1215. 
in  actions  for  malpractice.    IE.,  p.  1215. 
presumption  from  the  happening  of  the  accident;  rea  ipsa  loquitur.    Kearney 

V.  London,  etc.,  R.  Co.,  11.,  p.  1220;  note,  n.,  p.  1227. 
meaning  of  the  expression.    11.,  p.  1227. 
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EVIDENCE  OE  NEGLIGENCE  —  Continued. 

failure  to  perform  statutory  duty  is  negligence  per  se.    11.,  p.  1232. 
in  other  cases  not  resting  in  contract  the  evidence  must  raise  a  presumption  of 
a  want  of  reasonable  or  ordinary  care.     11.,  p.  1233. 

excluding  inevitable  accidents  as  a  basis  of  liability.     II.,  p.  1234. 
when  this  is  shown,  the  burdrn  of  proof  shifts.     11.,  p.  1235. 
rules  of  in  actions  for  injuries  resulting  in  death.    II.,  p.  1289. 
whether  the  fact  that  an  animal  is  killed  by  a  railway  train  is  sufficient  to 

charge  the  company  without  more.     I.,  p.  512. 
statutes  making  the  fact  of  killing  pi-imH  facie  evidence  of  negligence.     I., 
p.  513. 

EXCAVATING,     {See  Suppokt  of  Laito.) 

EXCAVATIONS  UNDER  HIGHWAYS,     [See  Highways.) 

EXHIBITIONS,     [See  Public  Exhibitions.) 

EXPENSES  OF  LITIGATION, 

when  an  element  of  damages.    H.,  p.  1266. 

in  actions  against  railway  companies  for  killing  animals.    I.,  p.  540. 

EXPERTS,     [See  Evidence.) 

EXPLOSION  OP  STEAM-BOILERS,     (See  Steam-Boileks.) 

EXTRAORDINARY  FLOODS,     {See  Wateb.) 


FARM-CROSSINGS, 

duty  of  railway  company  to  erect  gates  and  bars  at.    I.,  p.  525. 

FAST  DRIVING, 

upon  a  railway-crossing  will  inculpate  traveller  when.     I.,  p.  430. 

FEE, 

owner  of  the  fee  of  highways  may  sue  for  injuries  thereto.     I.,  p.  342. 

FELLOW-SERVANTS,     (See  Master  and  SBRTAifT.) 

FELONY, 

statutory  right  of  action  for  injuries  resulting  in  death  where  a  homicide  was 
felonious.    IL,  p.  1281. 

FENCES, 

duty  of  railway  company  to  fence  its  tracks.    L,  pp.  503-505,  514r-540. 
(See  Animals;  Railway  Injuries  to  Animals.) 

PERRIES, 

liability  of  proprietors  o^  for  negligence  in  construction  and  repair.     L,  p.  556. 

FIRE, 

liability  of  land-owner,  house-owner,  or  railroad  company  for  damages  to  others 

caused  by.     I.,  pp.  7-9. 
liability  of  owner  of  real  property  for  damages  by  fire  communicated  from  his 

premises  to  the  premises  of  an  adjoining  owner  discussed.     I.,  pp.  55,  56. 
liability  for  damages  caused  by.     I.,  pp.  116-172. 
liability  of  one  who  sets  out  fires  on  his  own  land  which  extend  to  those  of  his 

neighbor.     Dean  v.  McCarty,  I.,  p.  116. 
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FIRE  —  Continued. 

liability  of  railroad  companies  for  damages  caused  by  fires  communicated  by 

their  locomotives.     Vaughan  v.  Taff  Vale  R.  Co.,  I.,  p.  122. 
remoteness  of  damages  where  fires  are  communicated  from  one  house  or  field 

to  another.     Fent  v.  Toledo,  etc.,  JR.  Co.,  I.,  p.  136. 
common-law  liability  for  damages  caused  by.    I.,  p.  147. 
this  liability  restricted  by  statute.     I.,  p.  147. 
the  rule  in  America.     I.,  p.  148.    * 
the  use  of,  in  clearing  land.     I.,  p.  149. 

cases  illustrating  the  question  of  negligence  in  the  use  of.    I.,  p.  149. 
statutory  liability  in  North  Carolina,  Missouri,  Illinois,  Iowa,  Connecticut.     L, 

p.  150. 
the  use  of,  for  mechanical  and  manufacturing  purposes.     I.,  p.  159. 
the  use  of,  by  railway  companies  considered.    I.,  pp.  152-172. 

the  general  principles  governing  the  liability  in  such  cases  stated.    I., 

p.  152. 
the  degree  of  care  required  of  the  company.     I.,  p.  152. 
whether  the  fact  of  fire  being  set  by  a  locomotive  is  presumptive  evi- 
dence of  negligence.     I.,  p.  153. 
duty  of  company  in  the  Construction  of  locomotives.     I.,  p.  154. 
duty  of  the  company  in  the  management  of  locomotives.     L,  p.  157. 
evidence  of  negligence  in  the  construction  and  management  of  locomo- 
tives.   I.,  p.  158. 

run  at  excessive  speed  in  violation  of  statutes.     I.,  p.  157. 
construction  of  statutes  making  the  fact  of  fire  being  set  primi 
facie  evidence  of  negligence.    I.,  p.  179. 
evidence  of  other  and  distinct  fires.    I.,  p.  159. 
as  to  the  cause  of  the  injury.     I.,  p.  159. 
on  the  question  of  negligence.     I.,  p.  160. 
duty  of  company  as  to  keeping  its  right  of  way  clear  of  combustible 

materials.     I.,  p.  162. 
contributory  negligence  of  the  land-owner.     I.,  p.  163. 
proximate  and  remote  cause.     I.,  p.  169. 
statutory  liability  in  such  cases.     I.,  p.  171. 
the  early  case  of  Turbervil  v.  Stamp,  concerning  the  use  of  fires  in  agricul-  • 
ture,  set  out,  and  the  grounds  of  the  decision  found  to  have  been  negligence. 
I.,  pp.  120,  121. 
distinction  b.etween  the  use  of  fire  by  a  railroad  company  and  the  case  of  a 
person  keeping  a  dangerous  animal  with  knowledge  of  its  propensities.    I., 
pp.  125,  126,  133. 
land-owner  not  guilty  of  contributory  negligence  for  allowing  combustible 
vegetation  to  accumulate  in  a  natural  way  on  his  land  near  a  railway. 
Vaughan  v.  Taff  Vale  R.  Co.,  I,  pp.  122-128. 
a  railway  locomotive  compared  to  a  stationary  chimney  which  the  legislature 
has  authorized  but  required  to  be  kept  with  proper  care.     Btles,  J.,  in 
Vaughan  v.  Taff  Vale  R.  Co.,  I.,  p.  135. 
in  England  and  in  the  United  States,  except  where  altered  by  statute,  the  cases 
of  the  liability  of  a  railway  company  for  fires  set  by  its  locomotives  depend 
upon  negligence.    I.,  p.  152. 
liability  for   negligently  cutting  firemen's    hose   and    preventing   extinguish- 
ment of  fires.     Metallic  Compi-ession  Casting   Co.  v.  Fitchburg  R.  Co.,  II., 
p.  1079. 
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FIRE- ARMS, 

one  who  accidentally  shoots  another  while  hunting  is  not  civilly  liable.    I.,  pp. 
57,58.  ^  ^ 

accidental  injury  by  soldier  while  discharging  his  gun  at  drill,  actionable.     I., 

p.  63. 
injuries  from  the  negligent  use  of.     I.,  pp.  238-248. 

grounds  of  liability  for  an  injury  caused  by  the  accidental  discharge  of 
fire-arms.     Morgan  v.  Cox,  I.,  p.  238. 

constitutional  right  to  keep  and  bear  arms.    I.,  p.  242. 

liability  of  soldier  negligently  discharging  his  piece.     I.,  p.  243. 

liability  for  accidental  death  caused  by  firing  at  regimental  drill.  I.,  p. 
243. 

liability  of  the  colonel  commanding  the  regiment  in  such  a  case. 
I.,  p.  243. 

liability  for  injuries  caused  by  discharging  fire-arms  near  the  highway. 
I.,  p.  245. 

form  of  action  for  injury  by  discharge  of  fire-arms.     I.,  p.  245. 

liability  of  children  for  accidental  injuries  caused  by  the  use  of  danger- 
ous weapons.     I.,  p.  246. 

liability  of  one  who  negligently  leaves  a  gun  loaded  whereby  another  is 
injured.     I.,  p.  246. 

evidence  of  negligence  in  case  of  the  accidental  discharge  of  fire-arms ; 
whether  the  fact  of  injury  is  itself  evidence  of  negligence.    I.,  p.  247. 

illustrations  of  the  liability  for  negligence  in  the  use  of  fire-arms.  I., 
p.  248. 

in  order  to  exonerate  one  who  has  injured  another  by  the  discharge  of  a 
gun,  it  must  appear  that  the  injury  was  inevitable,  and  utterly  without 
fault  of  the  person  having  the  gun.     Morgan  v.  Cox,  I.,  p.  238. 

FLAG-MEN,     (See  Railway-Ckossings.) 

FLETCHER  v.  RYLANDS,     {Reported  in  full,  L,  p.  2.) 

application  of  the  rule  in;  water  escaping  into  mines.     Fletcher  y.  Smith,  L, 

p.  77. 
another  application  of  the  same  rule ;  liability  of  tenant  for  sewage  escaping 

into  his  neighbor's  cellar.     Humphreys  v.  Cousins,  L,  p.  80. 
other  applications  of  the  same  rule ;  injuries  to  cattle  through  adjoining  pro- 
prietors from  noxious  trees.     Crowhurst  v.  Amershain  Bitrial  Board,  L,  p.  83 ; 

Wilson  V.  Newherry,  L,  p.  85. 
limitations  of  the  rule  in;  escape  of  water  stored  in  reservoirs  in  consequence 

of  extraordinary  floods.     Nichols  v.  Marsland,  L,  p.  86. 
anotlier  limitation  of  the  same  rule;  water  stored  in  reservoir  released  by  act 

of  third  person.     Sox  v.  Jubb,  L,  p.  89. 
another  limitation  of  the  same  rule;  adjoining  occupiers  of  the  same  building; 

escape  of  water  from  the  upper  to  the  lower  floor.     Ross  v.  Fedden,  L,  p.  91. 
other  English  cases  applj-ing  and  limiting  the  rule  in.     L,  p.  93. 
not  a  controlling  authority  in  America.     L,  p.  93. 
denied  in  Garland  v.  Towne,  L,  p.  96. 
in  Brown  v.  Collins,  I.,  p.  61. 
in  Losee  v.  Buchanan,  L,  p.  47. 
in  Marshall  v.  Welwood,  L,  p.  96. 
doctrine  of,  not  applicable  to  the  bursting  of  steam-boilers.    Losee  v.  Buchanan, 

I.,  p.  47 ;  Marshall  v.  Welwood,  L,  p.  96. 
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"FLYING  SWITCH," 

use  of,  by  railway  companies  is  negligence  per  se.    I.,  pp.  423,  452. 

FOKEMAN, 

a  mere  foreman  of  work  is  a  fellow-servant  with  those  under  his  charge.  II., 
p.  1028. 

FORMER  JUDGMENT, 

when  a  judgment  founded  on  an  injury  resulting  in  death  will  bar  a  subse- 
quent action.    H.,  p.  1285. 

FOEM  OF  ACTION, 

for  injuries  committed  by  animals.     I.,  p.  221. 

in  case  of  injury  by  collision  on  the  highway.     I.,  p.  390. 

in  case  of  animals  killed  on  railway  tracks.     I.,  p.  510. 

where  the  suit  is  against  a  master  for  an  injury  done  by  his  servant.    II.,  p.  890, 

how  affected  by  the  nearness  or  remoteness  of  the  damage,     n.,  p.  1099. 

when  action  for  negligent  injuries  must  be  trespass  and  when  case.    II.,  pp. 

1251,  1252. 
in  suits  under  statutes  for  the  killing  of  animals  by  railway  companies.     I.,  p. 

533. 

FEANCHISE,     {See  Municipal  Cobpokation.) 

FRAUD, 

whether  a  person  who  fraudulently  sells  a  defective  or  dangerous  article  is 
liable  to  pay  damages  to  a  third  person  who  is  afterwards  injured  by  using  it. 
I.,  p.  233. 

FRIGHT,  N 

liability  of  municipal  corporation  for  permitting  objects  to  exist  upon  the 

highway  which  tend  to  frighten  travellers'  horses.     H.,  p.  778. 
effect  of  fright  and  loss  of  control  of  traveller's  horse  upon  his  right  to  recover 

damages  for  injuries  upon  the  highway.     II.,  p.  1207. 

FUNDS, 

want  of,  no  defence  by  municipal  corporation  or  public  board  to  action  for  neg- 
ligence.   Henley  v.  Lyme  Regis,  XL,  p.  627 ;  note,  I.,  p.  623. 

GAMES, 

not  in  general  unlawful.     I.,  p.  389. 

liability  where  a  person  is  injured  whilst  participating  in  a  game.     I.,  p.  390. 

injury  to  travellers  from  persons  plaj'ing  a  game  on  the  .highway.    L,  p.  390. 

GAS-LIGHT  COMPANIES, 

liability  of,  for  damages  caused  by  illuminating  gas.    I.,  pp.  103-112. 

contributory  negligence  of  the  gas-consumer,  his  children,  or  his  ser- 
vants.   I.,  p.  110. 
questions  of  evidence  arising  in  suits  against  gas-light  companies.    I., 
p.  111. 
negligently  suffering  gas  to  escape  in  a  cellar,  must  pay  to  the  proprietor  the 
damages  caused  by  the  explosion,  although  the  explosion  was  caused  by  the 
intervening  negligence  of  a  gas-fitter's  servant.     Burrows  v.  March  Gas  and 
Coke  Co.,  n.,  p.  1070. 
liabilitj'  of,  for  negligence  in  construction  and  repair  of  their  works.     I.,  p.  557. 
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GATES,     {See  Railwat-Crossdj-gs.) 

duty  of  railway  company  to  erect  gates  and  bars  at  farm-crossings.     I.,  p.  525. 
GENERAL  ISSUE, 

defence  of  not  guilty  in  actions  for  negligence.    11.,  pp.  1252,  1253. 
(See  Pleadln-q.) 
GEORGIA, 

right  of  action  by  servant  against  master  under  Civil  Code  of  Georgia.     It., 

p.  997. 
exceptional  doctrine  touching  liability  of  master  to  servant  for  injury  arising 

from  negligence  of  fellow-servant.     U.,  p.  1026. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    XL,  p.  1297. 

GOODS  ON  SIDEWALKS, 

when  an  actionable  nuisance.     I.,  p.  354. 

GOVERNOR  OP  STATE, 

not  liable  civiliier  for  official  act.     II.,  p.  816. 

GRANT, 

liability  of  municipal  corporation  arising  from  accepting  grant  of  franchise. 
Henley  v.  Lyme  Regis,  11.,  p.  626. 

GROWING  CROPS, 

rule  of  damages  for  injuries  to.    11.,  p.  1262. 

GUARDIAN, 

whether  negligence  of,  is  imputable  to  child.    11.,  p.  1180. 
[See  Contributory  Negliqknoe.) 
GUEST, 

liability  of  a  host  for  injuries  to  his  invited  guest  in  consequence  of  defects  or 

dangerous  places  in  his  premises.     I.,  pp.  294,  303,  304. 
liability  of  innkeeper  for  loss  of  goods  of  guest;  contributory  negligence  of 
guest,     n.,  p.  1215. 


HARNESS, 

contributory  negligence  in  traveller  to  use  defective  harness.     II.,  p.  1208. 

HARTFIELD  v.  ROPER,     [Reported  in  full,  IL,  p.  1121.) 
doctrine  of,  stated  and  discussed.     II.,  p.  1184. 
doctrine  of,  modified.     IL,  p.  1185. 

HIGHWAYS, 

as  to  collisions  of  travellers  upon,  see  Law  of  the  Road,  II.,  p.  364. 
for  applications  of  the  doctrine  of  contributory  negligence  to  actions  for  inju- 
ries occurring  on  the  highway,  see  Contributory  Neoliqence,  IL,  pp.  1197- 
1209. 
liability  of  traveller  for  damages  to  adjacent  proprietor  by  his  horse  escaping 

control  on  the  highway.     Brown  v.  Collins,  I.,  p.  61. 
discharging  flre-arms  in  vicinity  of,  a  nuisance.     I.,  p.  245. 
liability  for  obstructing  or  endangering  travel  on  the  highway.     I.,  pp.  326- 
363. 

liability  of  abutting  occupier  for  failing  to  fence  area  in  sidewalk.     Coup- 
land  v.  Hardingham,  I.,  p.  327. 
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HIGHWAYS  —  Continued. 

liabilit}-  of  one  who  obstructs  the  highway  for  his  own  private  benefit  in 
failing  to  restore  the  public  easement  and  keep  it  restored.  Dygert  v. 
Schenck,  I.,  p.  328. 
liability  of  abutting  occupier  for  injuries  caused  by  snow  and  ice  falling 
upon  traveller^  on  sidewalks  from  overhanging  roofs.  Garland  v. 
Towne,  I.,  p.  333. 

overhanging  roofs  a  nuisance  per  se.     Ibid. 
negligence  need  not  be  averred  or  proved.     Ibid. 
private  action  for  obstructing  the  highway  lies  when.    I.,  p.  340. 
what  is  special  damage  such  as  will  furnish  ground  for  a  private  action. 

I,  p.  341. 
special  damage  must  be  pleaded,  and  how.     I.,  p.  342. 
grounds  on  which  the  right  of  action  for  obstructing  or  endangering  the 

highway  exists  on  behalf  of  the  owner  of  the  fee.     I.,  p.  342. 
private   person  or  corporation  obstructing  the  highway  for  profit  or 
gain  must  restore  the  easement  and  keep  the  bridge  or  other  struc- 
ture in  repair;  illustration.     I.,  p.  343. 
when  a  failure  of  such  an  obstructor  to  keep  the  highway  In  repair  is 

negligence,  as  matter  of  law.    I.,  p.  344. 
whether  such  an  obstructor  is  an  insurer  of  the  safety  of  travellers,  or 

liable  merely  on  the  ground  of  negligence.     I.,  p.  344. 
liability  of  the  owners  or  keepers  of  areas  under  sidewalks.     I.,  p.  345. 

where  the  act  of  another  wrong-doer  intervenes.     I.,  p.  345. 
degree  of  care  imposed  on  abutting  proprietor  who  suspends  objects 
above  a  highway  or  sidewalk.     I.,  p.  346. 

liability  of  abutting  owners  for  falling  chimneys.     I.,  p.  347. 

where  the  chimney  is  caused  to  fall  by  the  acts  of  another 
wrong-doer.     I.,  p.  347. 
Injuries  to  travellers  from  the  falling  of  tools  of  workniien,  timbers, 

walls,  swinging  stages,  etc.    I.,  p.  347. 
liability  of  abutting  owners  for  injuries  to  travellers  from  snow  and 

ice  falling  from  roofs  of  houses.     I.,  p.  348. 
dangerous  walls,  chimneys,  cornices,  etc.     I.,  p.  349. 
telegraph  wires  suspended  above  the  streets.     I.,  p.  349. 
objects  frightening  travellers'  horses.    I.,  p.  349. 
noises  frightening  travellers'  horses;  rumbling  of  railway  trains; 
steam  whistling ;  blowing  off  steam  from  locomotives.    I.,  p.  351. 
certain  obstructions  permitted,  such  as  building  materials.    I.,  p.  353. 
excavations  in  the  operations  of  building.     I.,  p.  354. 
temporary  obstructions;   teams  standing  in  the  streets;  goods  on  side- 
walks; moving  a  house  through  the  streets.     I.,  p.  354. 
whether  obstruction  is  reasonable  a  question  of  fact.     I.,  p.  355. 
reasonableness  of  obstruction  must  be  pleaded.     I.,  p.  356. 
obstructions  authorized  by  the  legislature.     I.,  p.  356. 

excavations  for  railways.     I.,  p.  356. 
obstructing  highways  by  railway  trains.     I.,  p.  357. 
consequential  damages  arising  from  the  laying  of  railways  in  streets.    I., 

p.  358. 
injuries  to  travellers  from  want  of  care  of  railways  laid  through  streets. 
I.,  p  859. 
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non -repair  of  streets  by  railway  companies.    I.,  p.  359. 

liability  of  abutting  owners  for  suffering  accumulations  of  snow  and  ice 

on  the  sidewalks  contrary  to  city  ordinances.     I.,  p.  360. 
liability  of  land-owners  for  injuries  to  travellers  caused  by  falling  into 

excavations  near  the  highway.     I.,  p.  361. 
liability  of  one  who  creates  an  obstruction  rendering  an  excavation  near 

the  highway  more  dangerous.     I.,  p.  362. 
excavating  in  the  public  highway  for  public  works.     I.,  p.  362. 
obstructions  existing  in  the  highway  before  its  dedication  to  the  public. 
I.,  p.  363. 
liability  of  municipal  corporations  for  non-repair  of.     West  v.  Brockport,  H., 

p.  678. 
liability  of  municipal  corporations  for  damages  by  failing  to  repair.    IL,  pp. 
753-791. 

general  grounds  of  such  liability,     n.,  p.  753. 

special  damage  a  condition  of  such  liability.     H,  p.  754. 

and  reasonable  care  on  the  part  of  the  person  injured.    IT.,  p.  1197- 
liability  under  statutes  of  New  England  and  Wisconsin.     H.,  p.  755. 
defence  that  the  corporation  has  no  means  to  repair.     II.,  p.  758. 
what  constitutes  a  highway  within  the  rule  of  such  liability.     II.,  p.  759. 
degree  of  care  required  in  the  reparation  of  highways.     11.,  p.  761. 
degree  of  care  required  of  the  traveller.     II.,  pp.  1197-1209. 
when  notice  of  the  defect  is  a  condition  of  the  liability.     H.,  p.  762. 
evidence  of  notice.     II.,  pp.  763,  764. 

statute  of  Massachusetts  that  defect  must  have  existed  for  twenty- 
four  hours,  construed.     II.,  pp.  764,  765. 
what  objects  on  the  highway  constitute  defects  of  which  the  town 
must  have  had  notice.     II.,  p.  766. 
duty  to  repair  extends  to  what  obstructions  and  defects.    11.,  p.  766. 
obstructions  outside  the  travelled  path.    II.,  pp.  769-773. 
guards  and  railings  on  bridges.     II.,  p.  770. 
obstructions  at  a  distance  from  the  travelled  path.     H.,  p.  771. 
obstructions  so  near  the  travelled  path  as  to  be  dangerous  to  ordi- 
nary travel.     II.,  p.  772. 
in  case  of  dangerous  defects,  duty  of  town  to  establish  signals  or 

erect  barriers.     II.,  pp.  773-775. 
actionable  obstructions  and  defects  within  the  New  England  stat- 
utes,    n.,  pp.  775-777. 
liability  lor  permitting  dangerous  objects  to  exist  above  the  highway. 

H.,  p.  777. 
liability  for  permitting  objects  to  exist  on  the  highway  which  have  a, 
tendency  to  frighten  horses.    II.,  pp.  778-781. 
illustrations  of  such  objects.     II.,  p.  779. 

rule  does  not  extend  to  moving  and  transient  objects.     11.,  p.  779. 
rule  under  this  head  in  Massachusetts.     II.,  p.  779. 
rule  in  Pennsylvania  that  highway  must  be  kept  safe  even  for 

"  skittish  "  horses.     II.,  p.  780. 
rule  in  Massachusetts,  Maine,  and  Wisconsin  that  the  defect  in 
the  highway  must  have  been  the  sole  cause  of  the  injury.    IL, 
p.  780. 
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extent  of  duty  to  repair  sidewalks  and  crosswalks.     XL.  pp.  781-784. 

obstructions  in  sidewalks  which  the  city  must  guard  or  repair. 

n.,  pp.  782-784. 
duty  in  respect  of  the  repair  of  crosswalks.    H.,  p.  784. 
liability  for  injuries  caused  by  accumulations  of  ice  on  sidewalks  and 
country  roads.    11.,  pp.  784,  785. 

evidence  to  show  liability  of  city.     II.,  p.  786. 
defence  in  actions  for  such  injuries.     11.,  p.  785. 
obstructions  of  country  roads  by  drifting  of  snow.     EC.,  p.  786. 
no  defence  that  the  obstruction  was  the  work  of  an  Independent  wrongf- 
doer.    II.,  p.  787. 

exceptions  to  this  rule.     IT.,  p.  788. 
erection  of  telegraph-poles  in  the  highway.    II.,  p.  789. 
municipal  corporations  may  maintain  action  over  against  wrong-doer. 
II.,  p.  789. 

grounds  of  such  action.    H.,  p.  790. 

what  damages  may  be  recovered  in  such  action.    H.,  p.  791. 
notice  of  action  against  municipal   corporation  for  injuries  upon.     11.,  p. 

798. 
liability  of  municipal  corporation  for  permitting  ice  to  accumulate  upon  roads 

and  sidewalks.    II.,  p.  784. 
traveller  may  not  precipitate  himself  upon  obstruction  and  then  recover  dam- 
ages of  obstructor.    Butterfield  v.  Forrester,  II.,  p.  1104. 
the  fact  that  the  plaintiff  negligently  exposed  his  property  in  the  highway  does 
not  preclude  him  from  recovering  damages  from  a  traveller  who  has  negli- 
gently injured  it.     Davies  v.  Mann,  II.,  p.  1105. 
brick  falling  from  railway  bridge  on  highway  and  striking  a  traveller  raises  a 
presumption  of  negligence  on  the  part  of  the  railway  company.    Kearney  v. 
London,  etc.,  R.  Co.,  II.,  p.  1220. 
rule  of  damages  in  case  of  injuries  from  obstruction  of.    II.,  p.  1263. 

HOKSE-EAILWAYS, 

collisions  between  travellers  and  the  teams  of  horse-railways.    I.,  p.  396. 

degree  of  care  exacted  from  horse-railway  companies  toward  the  public. 
Unger  v.  The  Fwty-seeond  Street  R.  Co.,  I.,  p.  892. 

company  exonerated  by  the  use  of  couplings,  though  not  the  most 
secure,  but  such  as  are  commonly  used  among  such  companies. 
Ibid. 
foot-passenger  run  down  by  horses  escaping  from  street-railway  car  in 
consequence  of  taking  fright  and  becoming  uncoupled  from  the  car. 
Ibid. 
collisions  upon  horse-railway  tracks.    I.,  p.  396. 

rights  of  the  company  and  its  duty  to  the  public  in  the  running  of  its 
cars.     I.,  pp.  896,  397. 

its  right  to  the  use  of  its  track  not  exclusive.    I.,  p.  396. 

degree  of  care  to  be  exercised  toward  the  public  travelling  upon  its 

track.    I.,  p.  397. 
illustrations  of  negligence  of  company's  servants.    L,  p.  398. 
illustrations  of  negligence  of  persons  on  the  track.    L,  p.  398. 
nghts  of  travellers  in  respect  of.     I.,  p.  417. 
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HORSES, 

liability  of  municipal  corporation  for  permitting  objects  to  exist  upon  the 
highway  which  tend  to  frighten  travellers'  horses.    11.,  p.  778. 

liability  of  private  persons  for  such  nuisances.     I.,  p.  349. 

damage  given  for  injury  to,  not  physical  in  its  nature.     II.,  p.  1262. 

non-liability  of  traveller  for  injury  done  to  adjacent  property  by  his  horso 
escaping  control  through  inevitable  accident.    Brovm  v.  Collins,  I.,  p.  61. 
HOUSES, 

when  moving  a  house  along  a  public  highway  is  not  an  actionable  obstruction. 
I.,  pp.  354,  355. 

HUSBAND  AND  WIPE, 

must  join  in  actions  for  injuries  to  wife.     11.,  p.  1240. 


ICE,     (See  Snow  and  Ice.) 
ILLINOIS, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  210. 

right  of  action  by  servant  against  master  under  Illinois  Miners  Act.     II.,  p.  998. 

exceptional  doctrine  in,  touching  liability  of  master  to  servant  for  injury  aris- 
ing from  negligence  of  fellow-servant.     11.,  p.  1026. 

statutes  of,  giving  right  of  action  for  injuries  resulting  in  death.     II.,  p.  1298. 

doctrine  of  "comparative  negligence"  which  obtains  in.    H.,  p.  1168. 

IMPUTED  NEGLIGENCE, 

application  of  the  doctrine  that  the  negligence  of  the  master  will  be  imputed 

to  the  servant,  or  that  of  the  parent  or  guardian  to  the  child,  to  the  case  of 

injuries  committed  by  animals.     I.,  p.  222. 
contributory  negligence  of  parent  or  guardian  imputable  to  children.     Hart- 

field  V.  Roper,  IL,  p.  1121;   Contra,  Robinson  v.  Cone,  U.,  p.  1129;  note,  11. 

pp.  1180,  1191. 

INCOEPOEATED  TRUSTEES,     {See  Public  Tbustkes.) 

INDEPENDENT  CONTEACTOR, 

proprietor  not  liable  for  the  negligence  of.    Maktin,  B.,  in  Fletcher  v.  Rylands, 

L,  p.  13. 
liability  of  proprietor  for  removing  lateral  support  of  land  where  the  work  is 

done  by  an  independent  contractor.    1.,  p.  278. 
non-ljability  of  proprietor  for  negligence  of  independent  contractor.     Silliard 

V.  Richardson,  II.,  p.  868 ;  note,  IL,  pp.  899-909. 
who  are  independent  contractors  within  the  sense  of  the  rule  which  exempts 

the  proprietor  from  liability.     11.,  pp.  909-916. 
personal  liability  of.    IL,  p.  908. 
not  liable  for  negligence  of  subcontractor.    II.,  p.  909. 
whether  servants  of,  are  fellow-servants  of  proprietor.     XL,  p.  1040. 
(See  more  fully  Eespondbat  Supbrior.) 

INDIANA, 

liability  for  trespasses  of  domestic  animals  under  statutes  of     I.,  pp.  210,  211. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    IL,  p.  1295, 

INDIAN  CATTLE, 

statutes  forbidding  the  importation  of,  not  constitutional.    I.,  p.  207. 
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rNDICTMENT, 

against  municipal  corporation  for  failing  to  keep  highways  and  bridges  in 
repair.    II.,  pp.  805,  806. 

ESTEVITABLE  ACCIDENT, 

accidental  injuries  flowing  from  the  doing  of  lawful  acts  not  a  ground  for  the 
recovery  of  damages.  The  Nitro-Glyeerine  Case,  I.,  p.  42;  Losee  y.  Bu- 
chanan, I.,  pp.  47,  53;  note,  11.,  p.  1234. 

casualties  purely  accidental  happening  during  the  prosecution  of  a  lawful  act, 
not  a  ground  of  action.     Brown  v.  Collins,  I.,  p.  61. 

accidental  injuries  arising  in  the  prosecution  of  a  lawful  act,  not  actionable. 
I.,  p.  338. 

where  inevitable  accident  combines  with  a  negligent  or  unlawful  act,  the  wrong- 
doer must  pay  damages.     II.,  p.  1085. 

INFANT,     {See  Children.) 

INJUNCTION, 

a  remedy  to  prevent  threatened  removal  of  support  of  land.    L,  p.  280. 

nSTJUKIA, 

cases  in  which  the  injuria  consists  in  the  fact  of  damage,  —  as  where  one  does 
a  lawful  act  on  his  own  land,  such  as  blasting  rocks,  and  it  becomes  unlawful 
as  soon  as  it  injures  his  neighbor.     I.,  p.  75. 

the  lawful  building  of  a  dam  on  one's  own  premises  becomes  unlawful  as  soon 
as  injury,  thereby  accrues  to  an  adjoining  owner.     I.,  p.  105. 

INJURIES  CAUSING  DEATH, 

right  of  action  under  statutes  for  injuries  causing  death.     H.,  pp.  1272-1309. 
the  common-law  rule  where  the  injury  resulted  in  death.     IL,  p.  1272. 

reason  of  this  rule.     II.,  p.  1273. 
ancient  Saxon  custom  of  weregild.     II.,  p.  1274. 
deodands.     n.,  p.  1275. 
provisions  of  Lord  Campbell's  Act  as  to  other  similar  statutes.     II.,  p. 

1275. 
interpretation  of  words  in  Lord  Campbell's  Act.    H.,  p.  1275. 

definition  of  the  term  "personal  representative."    II.,  p.  1276. 
definition  of  the  term  "  next  of  liin."    II.,  p.  1276. 
construction  of  the  terms   "wrongful  act,  neglect,  or  default.'' 
II.,  p.  1277. 
the  action  cannot  be  maintained  unless  the  deceased  could  have  main- 
tained an  action  if  death  had  not  ensued.     II.,  p.  1279. 
rule  where  the  act  amounts  to  a  felony.     II.,  p.  1281. 
the  remedy  under  such  statutes  local.     11.,  p.  1282. 
rule  where  death  is  instantaneous.     H.,  p.  1283. 
effect  of  statute  of  limitations.     II.,  p.  1283. 

eflfect  of  the  statute  upon  the  right  of  amendment  of  pleadings. 
II.,  p.  1285. 
when  a  judgment  will  bar  a  subsequent  action.    II.,  p.  1285. 
settlement  of  claim  for  damages  by  the  decedent.    IL,  p.  1285. 
assignment  of  interest  in  damages.    11.,  p.  1285. 
when  the  action  abates.     IL,  p.  1286. 
eflfect  of  such  statutes  upon  Federal  jurisdiction.    H.,  p.  1287. 

upon  jurisdiction  of  the  courts  of  admiralty.    H.,  p.  1287. 
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pleading  and  evidence  under  such  statutes.     11.,  >pp.  1287-1289. 

whether  the  names  of  the  beneficiaries  must  be  stated  in  the 
declaration.    11.,  p.  1287. 

■whether  particular  acts  must  be  pleaded.     II.,  p.  1288. 

questions  of  evidence.     11.,  p.  1289. 
measure  of  damages  under  such  statutes.    IE.,  pp.  1289-1294. 

damages  given  for  pecuniary  injuries  and  not  for  a  solatium.    H., 
p.  1289. 

duty  of  the  jury  in  estimating  damages.    11.,  p.  1290. 

damages  in  case  of  the  death  of  a  minor  child.     IE.,  p.  1292. 

nursing,  medical  attendance,  funeral  expenses,  etc.    II.,  p.  1293. 

nominal  and  exemplary  damages.    11.,  p.  1293. 
evidence  in  mitigation  of  damages.     II.,  p.  1294. 
distribution  of  damages.     11.,  p.  1294. 
statutes  in  the  several  States.     II.,  pp.  1294-1309. 

Alabama.     II.,  p.  1295.         ' 

Arkansas.     11.,  p.  1295. 

Arizona.     II.,  p.  1295. 

California.     II.,  p.  1296. 

Colorado.     H.,  p.  1296. 

Connecticut.     II.,  p.  1297. 

Delaware.     H.,  p.  1297. 

Georgia.     11.,  p.  1297. 

Illinois,    n.,  p.  1298. 

Indiana.     II.,  p.  1298. 

Iowa,     n.,  p.  1298. 

Kansas.     U.,  p.  1299. 

Kentucky.     H.,  p.  1299. 

Louisiana.     II.,  p.  1299. 

Maine.     H.,  p.  1299. 

Maryland.     II.,  p.  1299. 

Massachusetts.    11.,  p.  1300. 

Michigan.     II.,  p.  1300. 

Minnesota.    H.,  p.  1301. 

Mississippi.    11.,  p.  1301. 

Missouri.     11.,  p.  1301. 

Nebraska.    II.,  p.  1302. 

New  Hampshire.     EL,  p.  1302. 

New  Jersey.    EL,  p.  1302. 

Nevada.     II.,  p.  1303. 

New  York.    H.,  p.  1303. 

North  Carolina.     II.,  p.  1304. 

Ohio.     II.,  p.  1304. 

Oregon.     II.,  p.  1305. 

Pennsylvania.     II.,  p.  1305. 

Khode  Island,    n.,  p.  1305. 

South  Carolina.     II.,  p.  1306. 

Tennessee.     11.,  p.  1306. 

Texas.    II.,  p.  1306. 

Utah,    n.,  p.  1308. 
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INJURIES  CAUSING  DEATH—  Continued. 
Vermont.    H.,  p.  1308. 
Virginia.    II.,  p.  1308. 
West  Virginia.    11.,  p.  1309. 
W^isconsin.    11.,  p.  1309. 

INJURIES  TO  THE  PERSON, 

resulting  from  accident,  not  actionable.    I.,  pp.  56,  57. 

INN, 

contributory  negligence  of  guest  in  case  of  loss  of  goods  at  inn.    11.,  p.  1215. 

INSURANCE, 

policy  of  insurance  upon  life  of  deceased  not  considered  in  reduction  of  dam- 
ages given  for  his  death.    H.,  p.  1271. 

INTENT, 

of  the  actor  not  so  much  regarded  in  law  as  the  loss  and  damage  to  the  party 
suffering;  illustrations.     I.,  p.  62. 

not  regarded  in  case  of  direct  injuries  to  another's  freehold  or  possession. 
L,  74. 

rectitude  of  intention,  or  misapprehension  of  legal  rights,  does  not  excuse  tres- 
passes de  bonis  asportatis.    I.,  p.  71. 

INTEREST, 

whether  given  upon  the  value  of  animals  killed  by  railway  company.    L, 

p.  539. 
when  allowed  as  damages.    H.,  p.  1262. 

INTERSTATE  LAW,     {See  Pkitatb  Internatiokal  Law.) 

INTERVENING  CAUSE,    (See  Peoximatb  aot)  Remote  Cause.) 

INTOXICATION, 

evidence  of,  admissible  on  the  question  of  negligence.    I.,  p.  388. 
does  not  excuse  contributory  negligence.     L,  p.  430. 
not  contributory  negligence  as  matter  of  law.    11.,  p.  1174. 
of  persons  injured  using  the  highway.    H.,  p.  1203. 

IOWA, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  211. 
actions  by  servants  of  railway  companies  against  such  companies  for  negligent 

injuries.    11.,  p.  1000. 
statutes  of,  giving  a  right  .of  action  for  injuries  resulting  in  death.    IL,  p.  1298. 

IRRIGATING  COMPANIES, 

liability  for  diverting  water  upon  adjacent  lands.    L,  p.  573. 


JOINDER, 

of  causes  of  actions.     11.,  p.  1247. 

(See  Parties  to  Actions.) 
JUDGES, 

not  liable  for  judicial  acts.    II.,  p.  817. 

as  to  the  province  of  the  judge  in  actions  for  negligence,  see  Law  and 
Fact. 
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JUDICIAL  ACTS,     {See  Mitnicipai,  Cokpokation.) 

JUDICIAL  DISCRETION, 

over  the  subject  of  damages.     IL,  pp.  1266-1269. 

JUEISDICTION, 

of  actions  under  statutes  for  the  killing  of  animals  by  railway  companies.    L, 

p.  533. 
of  the  Pederal  courts  over  actions  resulting  in  death.     11.,  p.  1287. 
of  the  courts  of  admiralty  over  such  actions.    11.,  p.  1287. 
JURY, 

as  to  the  province  of,  in  actions  for  negligence,  see  Law  aud  Pact. 

JUSTICES  OE  THE  PEACE, 

pleading  before,  in  suits  against  railway  companies  for  killing  animals.  L, 
p.  511. 

KANSAS, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.     I.,  p.  211. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     II.,  p.  1299. 

KEEPER, 

of  domestic  animals,  who  is,  and  who  liable  as.    I.,  p.  191. 

KENTUCKY, 

statute  of,  relating  to  right  of  action  for  death  through  wilful  neglect.    IL,  pp. 

1003,  1299. 
modified  rule  in,  respecting  right  of  action  of  employee  against  railway  com- 
pany,    n.,  p.  1023. 

this  right,  how  affected  by  statute  relating  to  death  by  "  wilful  neglect." 
IL,  p.  1024. 
exceptional  doctrine  in,  touching  liability  of  master  to  servant  for  injury  arising 
from  negligence  of  fellow-servant.     11.,  p.  1026. 

KNOWLEDGE, 

where  owner  introduces  upon  his  own  land  something  of  a  dangerous  icharacter, 
which  escapes  and  does  damage  to  another,  knowledge  of  the  dangerous 
character  of  the  thing  introduced  is  essential  to  his  liability.     I.,  p.  100. 

whether  a  person  who  sells  a  machine  or  other  article,  knowing  it  to  be  dan- 
gerous or  defective,  and  warranting  it  to  be  sound  and  safe,  is  liable  to  a  per- 
son, other  than  the  vendor,  who  is  injured  by  using  it.     I.,  p.  233. 

proof  of  knowledge  of  particular  regulations  of  telegraph  companies.  11., 
p.  846. 

in-  actions  by  servant  against  master  for  negligent  injuries,  effect  of  the  previous 
knowledge  of  the  master  as  to  the  cause  of  the  injury.     IE.,  p.  992. 
manner  of  proving  such  knowledge.     II.,  p.  996. 

of  danger  on  the  part  of  servant,  how  affects  his  right  of  action  against  his 
master.    11.,  p.  1015. 

of  defective  condition  of  highway,  effect  of,  upon  traveller's  right  to  recover 
damages  of  town.     11.,  p.  1203. 

LACHES, 

on  the  part  of  the  public  not  construed  to  authorize  an  unlawful  obstruction  of 
the  highway.    L,  p.  329. 
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LAND  DAMAGES, 

include  the  taking  of  the  soil  of  a  highway  for  the  repairing  of  a  turnpike. 
I.,  p.  343. 

LANDLORD  AND  TENANT, 

liability  of,  for  injuries  happening  through  defective  condition  of  leased  prop- 
erty.    I.,  pp.  317-325. 

respective  liability  of  lessor  and  lessee  for  injuries  to  a  third  person.    L, 

p.  317. 
who  deemed  the  occupier  in  case  of  injuries  to  third  persons ;  divesti- 
ture of  landlord's  liability.     L,  p.  319. 
liability  of  landlord  to  tenant.     I.,  p.  323. 
reciprocal  duties  of  tenant  to  the  same  landlord.    L,  p.  324. 
right  of  action  by  tenant  for  injuries  to  the  premises.    L,  p.  324. 

LATENT  DEFECTS, 

when  municipal  corporation  not  liable  for.     II.,  p.  796. 

LATERAL  SUPPORT,     {See  Support  of  Land.) 

LAW  AND  PACT, 

whether  a  fire  communicated  from  a  railway  locomotive,  spreading  from  house 
to  house  or  from  field  to  field,  is  the  proximate  cause  of  the  damage  sus- 
tained by  a  particular  person  is  a  question  of  fact  under  appropriate  instruc- 
tions.   I.,  p.  146. 

whether  a  railroad  company  has  been  guilty  of  negligence  in  not  providing 
suflSoient  appliances  to  prevent  the  setting  of  fire  by  its  locomotives  is  a 
question  of  fact  for  the  jury.    I.,  p.  156. 

whether  an  obstruction  in  the  highway  is  reasonable  is  a  question  of  fact.  I., 
p.  355. 

contributory  negligence  in  general  a  question  for  the  jui-y.  North  Pennsyl- 
vania R.  Co.  V.  Heileman,  I.,  p.  402. 

the  obligation  of  a  railway  company  to  fence  at  a  given  point,  a  question  of 
law.    I.,  p.  522. 

whether  the  relation  of  master  and  servant  exists  is  a  question  of  fact  for  the 
jury,    n.,  pp.  899,  1049. 

question  whether  an  injury  was  a  direct  or  a  remote  consequence  of  a  wrong 
done  is  one  of  fact  for  the  jury.     I.,  p.  146 ;  II.,  p.  1100. 

contributory  negligence,  when  a  question  for  the  jury.     II.,  p.  1178. 

failure  to  perform  statutory  duty  is  negligence  per  se.    n.,  p.  1232. 

neglifjence,  when  a  question  of  law  and  when  a  question  of  fact.  IL,  pp. 
1236-1240. 

proyidpe  of  court  and  jury.    II.,  p.  1235. 

negligence,  when  a  question  for  the  court.     II.,  p.  1236. 

il^Strations.    n.,  p.  1237. 

usually  a  question  for  the  jury.    H.,  p.  1239. 

pleadings  must  state  facts,  and  not  conclusions  of  law.    n.,  1245. 

functions  of  court  and  jury  as  to  damages.    11.,  p.  1256. 

LAW  0!f  THE  ROAD, 

evidence  of  negligence  in  actions  for  negligent  driving.     Cotton  v.  Wood,  I.,  p. 

364. 
who  may  sue ;  father  for  injury  to  minor  child.     Kennard  v.  Burton,  I.,  p.  368. 
construction  of  statute  requiring  travellers  to  drive  to  the  right.    Ibid.  ;  Parker 
V.  Adams,  I.,  p.  376;  note,  I.,  p.  383. 
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contributory  negligence  of  the  person  Injured ;  rule  as  to  contributory  negli- 
gence in  such  cases.     Ibid. ;  note,  I.,  p.  381. 

degree  of  care  exacted  of  travellers  approaching  each  other  on  the  highway. 
I.,  p.  380. 

injuries  from  the  breaking  of  vehicles,  harness,  etc.     I.,  p.  381. 

effect  upon  the  right  of  recovery  of  plaintiff  violating  the  law  of  the  road.  I., 
p.  383. 

duty  of  traveller  to  turn  seasonably  to  the  right.     I.,  p.  383. 

right  of  recovery  where  a  footman  is  run  over  by  a  vehicle.    I.,  p.  387. 

duty  of  footman  to  look  both  ways.    I.,  p.  388. 

footman  or  horseman  must  give  way  to  vehicle.     I.,  p.  389. 

collisions  with  runaways.     I.,  p.  389. 

injuries  in  consequence  of  leaving  horse  unhitched.     I.,  p.  389. 

injuries  from  fast  driving  and  racing  on  the  highway.     I.,  p.  389. 

injuries  from  playing  games  on  the  highway.     I.,  p.  389. 

who  may  sue  for  damage  to  horse  or  vehicle  —  owner  or  special  bailee.  L,  p. 
390. 

joint  and  several  liability;  drivers  and  passengers ;  partners.    I.,  p.  390. 

form  of  action  in  case  of  injuries  by  collisions  on  the  highway.    I.,  p.  390. 

LAWrUL  ACT, 

accidental  injuries  happening  in  the  performance  of,  not  actionable.    L,  pp. 

62,  338. 
how  far  an  act  of  the  legislature  protects  a  person  or  corporation  acting  for  his 

or  its  private  advantage  if  mischief  ensues.     I.,  pp.  126,  133-135. 
act  authorized  by  legislature  not  actionable.    L,  p.  567. 
exceptions.    I.,  pp.  567,  568. 

otherwise  where  the  act  is  negligently  done.    I.,  p.  568. 
illustration ;  consequential  damages  to  land-owners  in  the  construction 
and  reparation  of  public  works  by  private  corporations.    L,  p.  568. 
{See  also  Consequential  Damages.) 

LEASED  PEOPEETy,     {See  Lanblokd  and  Tenant.) 

LEGISLATOES, 

not  liable  civilHer  for  official  acts,    n.,  p.  817. 

LESSEE  OF  EAILWAY, 

liability  of,  for  injuries  to  animals.    L,  p.  509. 

LBSSOE, 

not  liable  for  torts  of  lessees  under  the  principle  respondeat  superior.  II.,  p.  896. 
{See  Landlord  and  Tenant.) 

LICENSEES, 

as  to  injuries  to,  from  dangerous  places  in  real  property,  see  Eeal  Property. 
injuries  to  persons  on  railway  tracks  at  other  places  than  at  highway-crossings. 

L,  pp.  432-462. 

{See  Eailwat  Company.) 
travellers  upon  the  track  of  street-railways  are  not.    L,  p.  896. 

LIMITATION  OF  ACTIONS,    {See  Statitte  of  Limitations.) 

LIVEET-STABLE  KEEPER, 

liability  of,  for  wrongs  of  drivers  employed  by  him.    II.,  p.  893. 
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LOCAIi  BOAEDS, 

in  England,  answerable  out  of  the  funds  in  their  hands,  for  negligence.    Mersey 
Docks  V.  Oibbs,  I.,  p.  581 ;  note,  I.,  p.  622. 

want  of  funds  to  perform  a  given  duty  not  a  defence  to  actions  against 

them,  when.    I.,  p.  623. 
conflict  among  the  English  cases.    I.,  p.  623. 

LORD'S  DAY,     {See  Stohat.) 

LOUISIANA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1299. 

LYNCH  V.  NURDIN,  .  [Reportedin  full,  n.,  p.  1140.) 
theory  of,  discussed.     II.,  p.  1192. 
rule  of,  adopted  in  the  United  States.    II.,  p.  1194. 


MAINE, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  pp.  211,  212. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1299. 

MALICE, 

public  officers  liable  for  acts  on  ground  of.    II.,  p.  823. 

MALICIOUS  INJURIES, 

master  not  liable  for  malicious  injuries  committed  by  servant.    McManus  v. 
Orickett,  II.,  p.  865 ;  note,  11.,  886. 

MALPRACTICE, 

defence  of  contributory  negligence  in  actions  for.    11.,  p.  1215. 
effect  of  aggravation  of  injury  by  malpractice  upon  the  quantum  of  damages, 
n.,  p.  1258. 

MANDAMUS, 

does  not  lie  to  compel  construction  of  a  railway.    I.,  pp.  557,  558. 
but  lies  to  compel  completion  of  the  railway.     I.,  p.  558. 

MAN-TRAPS, 

liability  of  one  who  places  a  dangerous  instrument  for  the  defence  of  his 
premises  at  night  against  trespassers  or  burglars.    I.,  pp.  301,  302. 

MARYLAND, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p. 
1299. 

MASSACHUSETTS, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  212. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1800. 

MASTER  AND  SERVANT, 

liability  of  master  to ,  third  person  for  the  wrongs  of  his  servant,  see  Respon- 
deat Sttpbrior,  n.,  pp.  861-916. 
liability  of  master  for  injury  committed  by  vicious  animal  kept  by  his  servant. 
L,  p.  198. 

for  negligence  of  servant  in  keeping  master's  animals.     I.,  p.  199. 

acts  of  servants  with  reference  to  master's  animals  for  which  mas- 
ter is  not  liable.    L,  p.  200. 
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in  order  to  charge  master,  relation  of  master  and  servant  must 

exist.     I.,  p.  201. 
knowledge  of  the  servant  is  knowledge  of  the  master.    I-,  p.  204. 
liability  of  shipper  of  dangerous  goods  for  negligence  of  servant  in  failing  to 

give  notice  of  their  character.     I.,  p.  231. 
rule  of  non-liability  where  servant  is  injured  in  consequence  of  defects  in  mas- 
ter's premises,  not  applicable  elsewhere.     I.,  p.  293. 
liability  of  master  to  servant  for  negligent  injuries.     II.,  pp.  917-1056. 

non-liability  of  master  for  injuries  to  servants  through  negligence  of 
fellow-servants.     Priestley  v.  Fowler,  II.,  p.  919 ;  Farwell  v.  Boston 
and  Worcester  R.  Corp.,  11.,  p.  924 ;  note,  II.,  p.  969. 
liability  of  master  for  injury  to  servant  by  unfit  or  incompetent  fellow- 
servant.     Laning  v.  New  York,  etc.,  R.  Co.,  II.,  p.  982. 

master  liable  if  he  knew,  or  had  the  means  of  knowing,  the  unfit- 
ness of  fellow-servant.     Ibid. 
waiver  of  master's  negligence  by  servant.     Ibid. 

servant  entering  or  remaining  in  service  with  knowledge  of  unfit- 
ness of  fellow-servant  waives  right  of  action  against  master  for 
injuries  from  such  fellow-servant.     Ibid. 

but  not  if  he  continued  in  service  under  the  promise  that 
such  fellow-servant  should  be  discharged.     Ibid. 
liability  of  master  for  injuries  to  servant  from  defective  machinery. 

Gibson  v.  Pacific  Railroad,  II.,  p.  944. 
master's  duty  measured  by  the  rule  of  ordinary  care.     Moss  v.  Pacific 

Railroad,-  II.,  p.  951. 
statutory  obligation  of  the  master  not  waived  by  servant  remaining  in 

service.     Holmes  v.  Clarke,  TL,  p.  953. 
general  nature  of  the  obligation  of  the  master.    II.,  pp.  969-1008. 

general  rule  as  to  negligence  of  fellow-servant  in  the  same  com- 
mon employment.     II.,  p.  969. 
ground  on  which  master  is  held  liable.     11.,  p.  970. 
negligence  of  master  in  subjecting  servant  to  risk  of  injury  from 

defective  buildings,  machinery,  etc.     II.,  p.  972. 
negligence  of  master  in  subjecting  servant  to  injury  from  unfit 

fellow-servant.     II.,  p.  974. 
direct  negligence  of  master  or  his  vice-principal  in  his  personal 

conduct  of  the  work.     II.,  p.  974. 
master  exposing  servant  to  sudden  and  unusual  danger.     II.,  p. 

976. 
master  ordering  servant  into  a  service  which  he  did  not  under- 
take to  perform.     II.,  p.  976. 
rule  where  servant  injured  is  a  minor  child.     H.,  p.  977. 
duty  of  master  where  the  danger  is  latent.    11.,  p.  979. 
effect  of  negligence  of  fellow-servant  combined  with  negligence 

of  master.    II.,  p.  981. 
degree  of  care  exacted  of  master.    11.,  pp.  982-992. 
in  general.     EC.,  p.  982. 
master  not  bound  to  provide  safest  and  best  machinery.    11., 

p.  983. 
care  required  of  master  in  selecting  and  retaining  servants. 
II.,  p.  984. 
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MASTER  AND  SERVANT  —  Continued. 

duty  of  master  toward  servant  a  continuing  duty.     II.,  p. 

984. 
care  required  of  railroad  companies  toward  their  servants. 

II.,  p.  985. 
injuries  to  railway  employees  in  coupling  and  uncoupling 
^  cars,     n.,  p.  987. 

injuries  to  servants  from  the  explosion  of  steam-hoilers. 
n.,  p.  990. 
effect  of  knowledge  on  the  part  of  master.    II.,  p.  992. 

effect  of  knowledge  on  the  part  of  servant.    11.,  p.  995. 
manner  of  proving  knowledge  on  the  part  of  master.    H., 
p.  996. 
decisions  under  special  statutes.    IT.,  pp.  996-1008. 
under  the  Civil  Code  of  California.     11.,  p.  997. 
under  the  Code  of  Georgia.    II.,  p.  997. 
under  the  Illinois  Miners  Act.    11.,  p.  998. 
under  the  Iowa  stiitute.     11.,  p.  1000. 
under  the  Kentucky  statute,  as  to  "killing  through  wilful 

neglect."     11.,  p.  1003. 
under  the  Revised  Statutes  of  Maine.    II.,  p.  1004. 
under  the  Missouri  Damage  Act    II.,  p.  1004. 
under  the  English  Factory  Acts.    II.,  p.  1007. 
under  the  English   Coal-Mines  Regulation  Act,  1872.    U., 
p.  1007. 
acceptance  of  risks  hy  servant,  and  contributory  negligence  on  his 
part,     n.,  pp.  1008-1026. 

when  servant  is  deemed  to  waive  the  danger  or  defect.    XL, 
p.  1008. 

limitations  of  above  rule ;  remaining  in  service  with- 
out objection  or  protest.    II.,  p.  1009. 
modifications  of  the  above  rule ;  circumstances  under 
which  servant  does  not  waive  right  of  action  by 
remaining  in  service.     II.,  p.  1010. 
1  application  of  this  modified  rule  to  rail- 

way service.    11.,  p.  1012. 
contributory  negligence  of  servant.    II.,  p.  1014. 
effect  of  knowledge  of  the  danger  on  the  part  of  servant. 

n.,  p.  1015. 
effect  of  servant  going  voluntarily  outside  his  duty.    IT.,  p. 

1016. 
effect  of  servant  failing  to  inform  master  of  defects  in 

machinery.    II.,  p.  1017. 
effect  of  servant  violating  rules  to  promote  his  safety.    II., 

p.  1018.- 
other  instances  of  contributory  negligence.    H.,  pp.  1018- 
1021. 

in  railway  service  generally.    H.,  p.  1018. 

in  coupling  and  uncoupling  cars.    H.,  p.  1019. 
in  other  cases.     II.,  p.  1020. 
instances  where  contributory  negligence  was  not  imputed 
to  servant.     11.,  p.  1021. 
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the  rule  how  affected  by  the  doctrine  of  "comparative 

negligence."    II.,  p.  1022. 
innovations  upon  the  rule  in  Kentucky.     II.,  p.  1023. 
the  rule  how  applied  under  Kentucky  statute  of  death  by 

"  wilful  neglect."    II.,  p.  M24. 
effect  of  servant  assuming/risk  by  express  contract.     II.,  p. 

1025.  >/ 

contracts  releasing  damages  made  after  injury.     H.,  p.  1026. 
who  are  fellow-servants  engaged  in  a  common  employment  within 
the  meaning  of  the  foregoing  rules.     11.,  pp.  1026-1050. 
the  general  rule.    II.,  p.  1026. 
exceptional  doctrine  in  Georgia,  Kentucky,  Tennessee,  and 

Illinois.     II.,  p.  1026. 
servants  engaged  in  different  grades  of  employment     II., 

p.  1028. 
when  the  servant  is  deemed  not  a  fellow-servant,  but  a  vice- 
principal.     II.,  p.  1028. 
how  in  case  of  servants  of  corporations.     II.,  p.  1031. 
whether  a  servant  who  has  charge  of  the  construction  and 
repairs  of  machinery  is  a  fellow-servant  with  one  engaged 
at  work  with  the  machinery.     II.,  p.  1032. 
what  is  "common  employment."     II.,  p.  1034 

in  railway  service.     II.,  p.  1037. 
case  of  stranger  employed  for  a  particular  or  temporary 

service.     II.,  p.  1040. 
pilots  employed  under  compulsion  of  law  not  fellow-servants 

with  the  crew.    II.,  p.  1040. 
servants  of  different  masters.    H.,  p.  1040. 

servants  of  a  contractor  and  servants  of  the  proprie- 

_tor  for  whom  the  work  is  done.    II.,  p.  1040. 
servants  of  different  railway  companies  having  run- 
ning connections.     II.,  p.  1043. 
volunteer  assisting  servants  of  another.    II.,  p.  1045. 
when  the  relation  of  master  and  servant  is  deemed  to  sub- 
sist within  the  meaning  of  these  rules.     II.,  p.  1046. 
who  liable  as  master.     II.,  p.  1048. 

members  of  partnership  firm.     II.,  p.  1048. 
receivers.     II.,  p.  1049. 
whether  the  relation  of  master  and  servant  existed  is  a 
question  of  fact  for  the  jury.     11.,  p.  1049. 
pleading  and  evidence  in  actions  by  servant  against  his  master  for 
negligent  injuries.     II.,  pp.  1050-1056. 
questions  of  pleading.     II.,  p.  1050. 
questions  of  evidence.     II.,  pp.  1053-1056. 
burden  of  proof     II.,  p.  1053. 
evidence  to  make  out  a  case  of  Incompetency  on  the 

part  of  a  fellow-servant.     II.,  p.  1053. 
declarations  of  vice-principals.     11.,  p.  1054. 
evidence  of  negligence  in  selecting  machinery  and 
servants.     II.,  p.  1054. 
liability  of  servant  to  master.    II.,  p.  1061. 
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MASTER-MECHANICS, 

servants  in  charge  of  construction  and  repairs  of  machinery  not  fellow-servant» 
with  those  engaged  at  work  about  the  machinery.     II.,  p.  1032. 

MASTER  OP  SHIP, 

non-liability  of,  for  torts  of  the  crew.     11.,  p.  894. 

non-liability  of,  for  torts  of  pilots  employed  under  compulsion  of  law.    IL,  p. 
895. 

MAXIMS, 

Actus  non  fadt  reum,  nisi  mens  sit  rea.     I.,  p.  63. 

Aqua  curret  et  debet  eurrere.     I.,  pp.  50,  51. 

Causa  proxima  non  remota  spectatur.     I.,  p.  137 ;  H.,  p.  851. 

application  of,  in  actions  against  telegraph  companies.    IE.,  p.  851. 
this  maxim  considered  at  length.     II.,  pp.  1063-1101. 
Deminimis  non  curat  lex.     I.,  p.  480. 

Respondeat  supenor.    This  maxim  does  not  apply  to  injuries  received  by  one- 
servant  from  the  negligence  of  another  in  the  absence  of  negligence  on  the- 
part  of  the  master.    II.,  p.  969. 
Sic  utere  tuo  ut  aUe.aim  non  Icedas.    I.,  pp.  4,  7,  10,  40,  50,  73,  87,  118,  240,  252,. 

266,  307,  336,  568. 
Volenti  non  Jit  injuna.     11.,  p.  1148. 

MEASURE  OP  DAMAGES,     [See  Damages.) 

MEMBER  OP  LEGISLATURE, 

not  liable  civiliter  for  official  acts.    II.,  p.  817. 

MENTAL  ANGUISH, 

when  an  element  of  damages.    II.,  p.  1258. 

MEXICAN  CATTLE, 

statutes  forbidding  the  importation  of,  unconstitutional.    L,  p.  207. 

MICHIGAN, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  pp.  212,  213, 
statute  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    11.,  p.  1300, 

MILL-DAM, 

although  authorized  by  the  legislature,  actionable  if  the  water  floods  the  land 
of  another.    I.,  p.  567. 

(See  also  Watbr.) 
MINES, 

liability  for  damages  to,  by  water  percolating  from  artificial  reservoir.     Fletcher 

V.  Jty lands,  I.,  p.  2. 
liability  of  one  mine-owner  for  flooding  the  mines  of  another.    I.,  p.  5. 
liability  of  one  mine-owner  for  water  escaping  into  his  neighbor's  mines.    I., 

p.  77. 
non-liability  of  mine-owner  for  damage  done  by  water  escaping  by  gravity  into 

the  mines  of  another.    I.,  p.  106. 
liability  of  mine-owner  for  removing  subjacent  support  of  land.     Humphreys 
V.  Brogden,  I.,  p.  263 ;  note,  I.,  p.  280. 

MINISTERIAL  ACTS,     (See  Municipal  Cokporation.) 

MINISTERIAL  OPPICERS, 

as  to  liability  of,  see  Public  Officers. 
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MINNESOTA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    IE.,  p.  1301. 

MISFEASANCE, 

servant  or  agent  liable  for,  to  the  person  injured.     Harriman  v.  Stowe,  II.,  p. 
1057. 

MISSISSIPPI, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.     I.,  p.  213. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     II.,  p.  1301. 

MISSOURI, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  213. 
right  of  action  of  servant  against  master  under  Missouri  Damage  Act.     11.,  p.. 

1004. 
statutes  of,  giving  right  of  action  for  injuries  resulting  in  death.    11.,  p.  1301. 

MOTIVE,     {See  Intent.) 

MUNICIPAL  COEPOEATION, 

distinction  between  municipal  and  ywasi-municipal  corporations  in  respect  to 

liability  in  private  actions  for  negligence.     I.,  p.  616. 
liability  of,  for  negligence.    11.,  p.  625. 

liability /or  failing  to  repair  public  works  according  to  the  conditions  of 
the  grant  of  franchises.     Henley  v.  Lyme  Regis,  II.,  p.  626. 
want  of  funds  no  defence.     Ibid. ;  note,  I.,  p.  623. 
liability  for  negligence  in  the  management  of  private  corporate  prop- 
erty.    Bailey  v.  New  York,  II.,  p.  652. 

a  dam  erected  to  supply  its  inhabitants  with  water  deemed  pri- 
vate property.     Ibid. 
the  doctrine  respondeat  superior  applies  so  as  to  make  it  liable  for 
the  negligence  of  its  officers  or  agents  in  the  management  of  its 
corporate  property.    Ibid. 
the  city  of  New  York  held  liable  for  damages  caused  by  the  burst- 
ing of  a  reservoir  on  Croton  Biver,  erected  to  supply  the  inhab- 
itants of  the  city  with  water.    Ibid. 
liability  for  negligence  in  the  construction  of  sewers.     Rochester  White- 
Lead  Co.  V.  Rochester,  II.,  p.  673. 
liability  for  constructing  a  culvert  of  insufficient  size  to  pass  a  stream'of 
water  through  an  embankment  made  by  it  in  improving  its  highway, 
in  consequence  of  which  the  premises  of  an  adjacent  owner  were 
flooded.     Ibid. 
distinction  as  to  its  liability  between  judicial  and  ministerial  acts.     Ibid. 
civil  liability  for  failing  to  repair  highways.     Weet  v.  Brockpvrt,  11.,  p. 
678. 

grounds  of  liability  on  implied  contract  between  the  corpoiation 
and  the  State,  created  by  the  latter  on  accepting  the  franchises 
granted  in  its  charter.    Ibid. 
liable,  moreover,  on  the  ground  that  it  may  not  commit  a  nui- 
sance,    n.,  p.  678. 
liable  for  consequential  damages  to  land-owners  arising  from  the  con- 
struction or  repair  of  public  works.     Northern  Transp.  Co.  v.  Chicago, 
n.,  p.  692. 

no  action  lies  against  it  for  the  necessary  and  proper  doing  of  a 
work  authorized  by  the  legislature.    II.,  p.  692. 
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nor  for  damages  to  adjacent  buildings  caused  by  excavating 
its  street  without  leaving  support  to  the  land,  and  also  to 
the  superadded  weight  of  the  building.     Ibid. 
the  civil  liability  of  municipal  corporations  for  failing  to  perform  public 
duties  denied.     Hill  v.  Boston,  II.,  p.  698. 

not  liable  for  negligence  in  the  performance  of  a  public  duty  cast 

upon  it  by  a  general  law.    11.,  p.  698. 
not  liable  for  injury  to  a  child  caused  by  the  negligence  of  its 
agents  in  constructing  a  public  school-house.     Ibid. 
liability  for  negligence  of  its  agents  in  the  management  of  private  or  corporate 

property.     Bailey  v.  New  York,  II.,  p.  652. 
the  ground  on  which  municipal  corporations  are  exempt  from  liability  for  in- 
juries caused  by  the  negligence  of  their  officers  in  the  performance  of  public 
duties  reviewed  at  length  by  Gkat,  C.  J.     Hill  v.  Boston,  II.,  p.  698. 
distinction  between  discretionary  and  municipal  acts.     II.,  p.  731. 
distinction  between  acts  done  in  its  public  or  political  capacity  and  acts  done  in 
its  private  capacity.     II.,  p.  734. 

not  liable  for  failure  to  perform  public  or  governmental  duty.    II., 

p.  734. 
but  liable  for  negligence  of  its  agents  in  the  perfcvrmance  of  private  or 
corporate  duties.    II.,  p.  734. 
distinction  between  errors  in  the  plan  and  errors  in  the  execution  of  public 

works.     II.,  p.  735. 
non-liability  for  acts  ultra  vires  the  corporation  itself.    H.,  p.  737. 
application  of  the  rule  respondeat  superior.    II.,  p.  737. 

distinction  in  the  application  of  this  rule  between  negligence  in  the  per- 
formance of  public  or  governmental  duties  and  negligence  in  the  per- 
formance of  private  or  corporate  duties.     11. ,  p.  737. 
distinction  in  the  application  of  this  rule  between  officers  of  the  cor- 
poration who  are  deemed  its  private  or  corporate  agents  or  servants, 
and  those  who  are  deemed  responsible  public  officers.     II.,  p.  737. 
application  of  this  rule  to  the  negligence  of  independent  contractors. 
II.,  p.  737. 
may  not  maintain  a  nuisance.     II.,  p.  740. 

must  so  use  its  corporate  property  as  not  to  injure  others.    II.,  pp.  740-744. 
is  liable  for  obstructing  navigable  streams.     II.,  p.  741. 
is  liable  for  failing  to  abate  nuisances  growing  out  of  use  of  corporate  property. 

n.,  p.  741. 
is  liable  for  trespasses  of  its  servants  or  agents  committed  upon  private  prop- 
erty in  the  performance  of  corporate  acts.    11.,  p.  742. 
when  liable  for  consequential  damages  done  to  private  property  in  the  execu- 
tion of  public  improvements      II.,  p.  743. 

degree  of   care  required  in  the  execution  of  public  works.    II.,  p. 

745. 
when  liable  for  injuries  to  private  property  done  by  establishing  or 
changing  the  grade  of  streets.     II.,  p.  747. 

exceptional  rule  in  Ohio  and  some  other  States.    IT.,  p.  747. 

under  this  rule  corporations  liable  for  casting  surface-water 
upon  adjacent  property.     IE.,  p.  748. 

aliter  where  this  exceptional  rule  does  not  obtain. 
IL,  p.  749. 
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but  liable  under  the  general  rule  for  injuries  caused 
by  changing  the  flow  of  water  in  natural  channels, 
n.,  p.  749. 
not  liable  for  failing  to  construct  suflBcient  drains  and  sewers.    II.,  p.  750. 

but  liable  for  negligence  or  unskilfulness  in  constructing  them.     11.,  p. 
750. 

unless  the  negligence  or  unskilfulness  was  that  of  an  independent 

contractor,    n.,  p.  750. 
but  liable  in  any  event  if  the  drain  or  sewer  constitutes  a  nuisance. 

n.,  p.  751. 
or  if  it  floods  private  property,  constituting  a  trespass.     H.,  p. 

751. 
or  if  travellers  are  injured  by  the  work  being  excavated  in  the 

streets  and  not  suitably  guarded.    II.,  p.  751. 
liability  where  a  drain  or  sewer  obstructs  the  flow  of  water.    H., 

p.  751. 
or  where  it  floods  private  property,  or  where  it  causes  a  back- 
flow  upon  private  premises.     H.,  p.  752. 
application  of  doctrine   of  non-liability  of  proprietor  for  wrongs   of  inde- 
pendent contractors.     II.,  908. 
Is  liable  to  punitive  damages.     H.,  p.  1265. 

MUTUAL  NEGLIGENOB,     (See  Conteibutoky  Neqligbncb.) 

NAVIGATION  COMPANIES, 

liability  of,  for  negligence  in  constructing  or  repairing  works  for  the  improve- 
ment of  navigation.     I.,  p.  557. 

liability  for  injury  to  an  adjacent  land-owner  by  flooding  his  land  in  conse- 
quence of  being  compelled  to  raise  the  dam  by  the  circumstance  that  it  had 
suffered  its  reservoir  to  become  filled  up  with  mud.     I.,  p.  571. 

NEBEASKA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    H.,  p.  1302. 

NEGLIGENCE, 

when  a  question  of  law  and  when  of  fact,  see  Law  and  Pact. 

defined.    L,  pp.  45,  135,  483. 

one  engaged  in  the  committing  of  a  lawful  act  not  responsible  for  consequent 

injuries  unless  produced  by.     The  Nitro-Glycerine  Case,  I.,  p.  42. 
what  degree   of  care  is  necessary  to  avoid  responsibility.     Ibid. ;  Losee   v. 

Buchanan,  I.,  p.  47. 
casualties  purely  accidental  happening  during  the  prosecution  of  a  lawful  act, 

not  a  ground  of  action.     Brown  v.  Collins,  I.,  p.  61. 
no  well-defined  test  of  actionable  negligence  in  the  old  law.    I.,  p.  64. 
the  doctrine  of  Blackbusn,  J.,  in  Fletcher  v.  Rylands,  that  a  person  who  for 

his  purposes  brings  on  his  land  and  collects  and  keeps  there  any  thing  likely 

to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not 

do  so  is  primd  facie  answerable  for  all  the  damage  which  is  the  natural 

consequence  of  its  escape,  examined.     I.,  pp.  66-70. 
thfc  doctrine  of  Blackburn,  J.,  that  the  reason  why  negligence  must  be  shown 

in  order  to  support  actions  for  injuries  in  highway  cases  is  that  men  going 
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upon  the  highway  and  exposing  themselves  to  public  travel  and  traffic  take 
upon  themselves  the  risk  incident  to  such  situations,  criticised.    I.,  p.  69. 

early  English  doctrine  of  liability  for  damage  caused  by  brutes  or  by  fire,  with- 
out negligence,  said  to  be  introduced  by  sacerdotal  influence  from  what  was 
supposed  to  be  the  Eoman  or  Hebrew  law.     I.,  p.  70. 

wrongful  Invasions  of  another's  freehold  actionable  without.  Hay  v.  Cohoes 
Co.,  I.,  p.  72. 

tenant  whose  sewage  escapes  into  his  neighbor's  cellar  must  pay  damages 
although  not  guilty  of.     I.,  pp.  80-83. 

in  the  use  of  fire.    I.,  pp.  116-172. 

the  owner  of  vicious  animals  liable  as  an  insurer  without  averment  or  proof  of. 
May  V.  Burdett,  I.,  p.  174. 

contra,  that  he  becomes  liable  only  on  the  ground  of  actual  or  presumed 
negligence.    Earl  v.  Van  Alstine,  I.,  p.  182. 

grounds  of  actionable  negligence  stated.     Morgan  v.  Cox,  I.,  p.  238. 

when  failing  to  repair  highway  negligence  per  se.    I.,  p.  344. 

of  horse-railway  companies.     I.,  pp.  392-400. 

in  killing  animals  on  railways.     I.,  463-540. 

failure  to  perform  statutory  duty  is  negligence  per  se.    I.,  p.  558 ;  II.,  p.  1232. 

NEGLIGENCE  PER  SE, 

as  to  the  principle  upon  which  courts  proceed  in  declaring  certain  acts  to  be 
negligence  as  a  matter  of  law,  see  Law  amd  Pact. 

NEVADA, 

statutes  of,  giving  a,  right  of  action  for  injuries  resulting  in  death.  H.,  p. 
1302. 

NEW  HAMPSHIRE, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  pp.  213,  214. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p. 
1302. 

NEW  JERSEY, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.     I.,  p.  214. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p. 
1302. 

NEW  YORK, 

liability  for  trespasses  of  domestic  animals  under  statutes  of     I.,  p.  214. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    IL,  p.  1303. 

NEXT  OF  KIN, 

definition  of,  in  statutes  giving  a  right  of  action  for  injuries  resulting  in  death, 
n.,  p.  1276. 

NITRO-GLYCERINE, 

warehouseman  or  carrier  not  liable  for  injuries  to  adjacent  property  caused  by 
explosion  of  nitro-glycerine  in  his  hands  if  ignorant  of  the  character  and 
contents  of  the  package,  and  guilty  of  no  negligence.  The  Nitro-Glycerine 
Case,  I.,  p.  42. 

NOISES  FRIGHTENING  HORSES, 

in  the  vicinity  of  highways,  when  actionable.    I.,  p.  351. 
(See  also  Highways.) 
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NON-FEASANCE, 

servant  or  agent  liable  for,  only  to  master  or  principal.     Earriman  v.  StowSj 

n.,  p.  1057. 
certain  officers  liable  for,  only  to  the  State.     EL,  p.  818. 

NON   SUI  JURIS, 

degree  of  care  expected  of  persons  non  sui  juris  at  railway-crossings.     I.,  p. 

431. 
as  to  injuries  to  persons  non  sui  juris,  see  Children  ;  Contributory  Negli- 

GENCB. 

NONSUIT,     {See  Law  and  Pact;   Remedies  and  Pbocbdukb.) 

NORTH  CAROLINA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     II.,  p.  1304, 

NOT  GUILTY, 

defence  of,  in  actions  for  negligence.    11.,  pp.  1252,  1258. 

NOTICE,     {See  Knowledge.) 

of  defect  in  street,  when  not  necessary  to  charge  street-railroad  company.    L^ 

p.  359. 
trustees  of  public  works  not  entitled  to  notice  of  defect  therein  If  ignorance 

was  the  result  of  negligence.     Mersey  Docks  v.  Gibbs,  I.,  p.  581. 

NOTICE  OP  ACTION, 

against  municipal  corporation  for  injuries  upon  highways.    IL,  p.  798. 

NOXIOUS  GASES  AND  LIQUIDS, 

liability  for  damages  caused  by  escape  of  noxious  gases  and  liquids.  L,  pp, 
106-108. 

NOXIOUS  TREES, 

Injuries  to  the  cattle  of  one  land-owner  from  browsing  upon  the  branches  of  a- 
noxious  tree  growing  upon  the  land  of  another  and  projecting  over  the 
dividing  fence.     I.,  p.  83. 

NUISANCES, 

in  failing  to  restrain  noxious  agents  collected  on  owner's  land.     Fletcher  v, 

Rylands,  I.,  p.  2. 
liability  for  shaking  adjoining  buildings  by  the  vibration  of  machinery.     I.,. 

p.  51. 
acts  injuring  or  annoying  adjoining  proprietors  actionable.    I.,  p.  74. 
the  rule  declared  that  a  person  acting  lawfully  in  the  use  of  his  real  property 

is  not  an  insurer  against  accidental  injuries  which  may  happen  to  others.     L, 

p.  96. 
liability  of  owner  of  real  property  for  permitting  filthy  substances  to  escape 

upon  his  neighbor's  premises.     I.,  p.  99. 
liability  for  damage  caused  by  escape  of  noxious  gases  and  liquids.     I.,  pp, 

106,  108. 
to  discharge  fire-arms  in  the  vicinity  of  a  highway.    I.,  p.  245. 
civil  liability  of  municipal  corporations  for.     Weet  v.  Brockport,  11.,  p.  678. 
proprietor  of  real  property  liable  for  nuisance  although  done  by  independent 

contractor.     IL,  p.  900. 

likewise  if  the  work  is  dangerous  and  likely  to  lead  to  mischief.    II.,  p. 
961. 


1356  INDEX. 


NUISANCES  —  Continued. 

aliter  If  the  work  is  lawful  and  not  dangerous.    II.,  p.  902. 
doctrine  of  Bush  v.  Sieinman  under  this  head  discussed.    II.,  p.  903. 
resemblance  between  the  rule  that  a  private  person  may  not  abate  a  public 
nuisance,  and  the  doctrine  of  contributory  negligence.    11.,  p.  1179. 


OBJECTS  PALLING  UPON  TEAVELLERS,     {See  Htohways.) 

OBJECTS  EEIGHTENING  HOESES, 

on  or  near  highways  an  actionable  nuisance,    n.,  p.  349. 
(See  also  Highways.) 

OBSTRUCTIONS  OP  THE  HIGHWAY,     (See  Highways.) 

OPPICEES,     {See  PtrBLic  Oitickrs.) 

OHIO, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  214. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     IL,  p.  1304. 

OPINIONS  OP  WITNESSES.     {See  Evidence.) 

OEDINAEY  CAEE, 

to  constitute  contributory  negligence  there  must  have  been  a  want  of  ordinary 
care.    11.,  p.  1149. 

{See  Deqkbks  of  Care;  Neqligbnob.) 
OEEGON, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    11.,  p.  1305. 

OVEESEEE  OP  HIGHWAYS, 

not  liable  to  individuals  for  neglect  to  keep  highways  in  repair.     II.,  pp. 
819-821. 

authorities,  however,  conflicting.     H.,  p.  819. 
what  facts  will  excuse  non-repair  of  bridge  by.    I.,  p.  573. 

OWNEE  OE  KEEPEE, 

of  domestic  animals,  who  is,  and  who  liable  as.     I.,  pp.  196-201. 

PAIN  AND  SUPPEEING, 

when  an  element  of  damages.    II.,  p.  125b. 

PAEENT, 

whether  negligence  of,  is  imputable  to  child,  see  Contributory  Neglioenob, 

II.,  p.  1185  et  seq. 
contributory  negligence  of,  a  bar  to  his  right  of  action  for  injury  to  child. 
II.,  p.  1191. 

PARTIES  TO  ACTIONS, 

against  telegraph  companies.    II.,  p.  847. 

when  a  master  and  his  servant  may  be  jointly  sued.    II.,  p.  891, 

parties  to  actions  for  negligence.     EC.,  pp.  1240-1243. 

in  case  of  injuries  to  wife.     11.,  p.  1240. 

in  case  of  injuries  to  infants.    H.,  p.  1242. 

in  other  cases.    II.,  p.  1242. 
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PARTNERSHIP, 

all  the  members  of  a  partnership  firm  liable  for  a  negligent  injury  to  a  ser- 
vant,   n.,  p.  1048. 

PASSENGERS, 

negligence  of,  in  getting  on  and  off  railroad  trains.    I.,  p.  459. 

PEDESTRIANS, 

not  negligence  for  pedestrian  to  walk  in  carriage-path.     IE.,  p.  1201. 
measure  of  care  required  of  pedestrian  who  is  bodily  infirm  or  aged.    II.,  p. 
1203. 

PENNSYLVANIA, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    L,  p.  215. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     H.,  p.  1305. 

PERIL  AND  FRIGHT, 

when  an  element  of  damages.    II.,  p.  1258. 

PERSONAL  PROPERTY, 

rules  of  damages  in  case  of  injury  to.     11.,  p.  1261. 

PERSONAL  REPRESENTATIVES, 

definition  of,  in  statutes  giving  a  right  of  action  for  injuries  resulting  in  death, 
n.,  p.  1276. 

PHYSICIAN, 

defence  of  contributory  negligence  in  actions  for  malpractice.    II.,  p.  1215. 

PIERS, 

injuries  to  customers  and  licensees  in  consequence  of  dangerous  defects  in  public 
wharves  and  piers.    I.,  p.  316. 

PILOTS, 

non-liability  of  master  or  owner  of  ship  for  wrongs  done  by  pilots  employed 

under  compulsion  of  law.     II.,  p.  895. 
employed  under  compulsion  of  law  not  fellow-servants  of  the  crew.    II.,  p. 

1040. 

PITPALLS, 

injuries  to  animals  from  pitfalls  in  private  grounds.    I.,  p.  298. 

PLANK -ROADS, 

liability  of  proprietors  of,  for  negligence  in  construction  and  repair.    I.,  p.  556. 

PLEADING,     (See   also  Remedies  aud  Procedubb;   Form  of  Action;  Pab- 

TiBS  TO  Actions;  Variance.) 
pleading  in  actions  for  negligence.    H.,  pp.  1243-1255. 
general  observations ;  the  Code.     II.,  p.  1243. 
necessary  allegations  of  the  petition.    IL,  1243. 

allegation  of  duty.    H.,  p.  1244. 

matters  necessarily  inferred.    II.,  p.  1244. 

matters  pertaining  strictly  to  the  remedy.    IE.,  p.  1245. 
particularity  of  statement.    II.,  p.  1245 ;  Priestley  v.  Fowler,  II.,  p.  919. 
pleadings  must  state  facts,  and  not  conclusions  of  law.    IL,  p.  1245. 
manner  of  pleading  statutory  double  damages.    IL,  p.  1246. 
manner  of  pleading  negligence.    LC.,  p.  1246. 
joinder  of  causes  of  action,    n.,  p.  1247. 
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PLEADING-  —  Continued. 

separate  counts.    II.,  p.  1247. 

rules  of  pleading  unchanged  by  the  Code.    II.,  p.  1247. 
rules  relating  to  certainty.    II.,  p.  1247. 
rules  relating  to 'variance  between  pleading  and  evidence.     II.,  p. 

1247. 
illustrations  of  variance  between  pleading  and  evidence.    IL,  p. 
1249. 
statutory  enactments,  how  pleaded,    n.,  p.  1249. 
general  and  special  damages,  how  pleaded.     EL,  p.  1250. 
when  prospective  damages  must  be  alleged.     II.,  p.  1250. 
form  of  the  action;  trespass  and  case.    II.,  p.  1251. 
defence  of  not  guilty.    II.,  p.  1252. 
pleading  matters  of  defence;   contributory  negligence.    II.,  pp.  1179, 

1253. 
demurrer  to  pleadings.    II.,  p.  1254. 
amendment  of  defective  pleadings.    II.,  p.  1255. 
intendment  after  verdict.     II.,  p.  1255. 
in  actions  for  injuries  resulting  in  death.    EL,  pp.  1287-1289. 

whether  the  names  of  the  beneficiaries  must  be  stated  in  the  declaration. 

n.,  p.  1287. 
whether  particular  acts  of  negligence  must  be  pleaded.    EL,  p.  1289. 
in  actions  by  servant  against  master  for  negligent  injuries.    II.,  p.  1050. 

the  plaintiff  must  aver  that  the  master  was  wanting  in  ordinary  care. 
Moss  V.  Pacific  Railroad,  XL,  p.  951. 
in  actions  under  statutes  against  railway  companies  for  killing  animals.     L,  pp. 
534-538. 

general  rules.    I.,  p.  534. 
pleading  duty  to  fence,  and  failure.    I.,  p.  535. 
negative  averments  of  exceptions  under  the  statutes.    L,  p.  536. 
variance  between  pleading  and  proof.    I.,  p.  538. 
in  action  for  non-repair  of  toll-bridge  or  turnpike,  plaintiff  must  allege  that 

toll  was  demandable  of  him. .   I.,  p.  574. 
in  an  action  for  an  injury  by  a  vicious  animal,  not  necessary  to  aver  negligence 
or  default  in  securing  or  taking  care  of  it    May  v.  Burdett,  I.,  p.  174. 

the  gist  of  the  action  is  the  keeping  of  the  animal  after  knowledge  of  its 
propensities.     Ibid. 
in  an  action  for  an  injury  by  domestic  animal  it  is  necessary  to  allege  a  proof 

of  knowledge  of  the  animal's  vice.     Van  Leuven  v.  Lyke,  I.,  p.  188. 
allegations  of  malice  may  be  rejected  as  surplusage,  and  declaration  will  stand 

if  there  is  evidence  of  negligence.     Panton  v.  Holland,  I.,  p.  249. 
in  actions  for  obstructing  highways  special  damage  must  be  pleaded.    I.,  p.  342. 
reasonableness  of  an  obstruction  in  the  highway  must  be  pleaded.    I.,  p.  356. 
in  actions  before  justices  of  the  peace  in  suits  against  railway  companies  for 
killing  animals.    I.,  p.  511. 

POLICEMAN, 

not  liable  to  individuals  for  neglect  of  duty.    U.,  p.  818. 

POVERTY  AND  WEALTH, 

poverty  of  plaintiff  and  wealth  of  defendant,  when  considered  in  estimating 
damages.    II.,  p.  1263. 
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PKACTICE,     (See  Remedies  aud  PKOCEDtrBB.) 

action  for  injury  to  child  of  tender  age  may  be  brought  in  name  of  child.  Hart- 
field  V.  Roper,  II.,  p.  1122. 

PRESCRIPTION, 

will  control  where  rights  are  conflicting.     I.,  p.  268. 

right  to  lateral  support  acquired  by  prescription  of  twenty  years.     I.,  p.  275. 

PRESUMPTION,     (See  Evidbncb.)' 

of  right  acting  where  the  issue  is  contributory  negligence.     11.,  p.  1179. 

of  negligence  from  the  happening  of  the  accident.  Kearney  v.  London,  etc.,  R. 
Co.,  n.,  p.  1220;  note,  H.,  pp.  1227-1232. 

evidence  of  negligence  must  raise  a  presumption  of  a  want  of  ordinary  or  rea- 
sonable care.     II.,  p.  1233. 

PRINCIPAL  AND  A&ENT,     (See  Servant  ;  Master  and  Servant.) 

knowledge  of  the  agent,  when  an  ingredient  of  negligence,  13  imputable  to  the 
principal.    I.,  p.  204. 

PRIVATE  CORPORATION, 

liability  of,  as  keeper  of  vicious  animals.    I.,  p.  198. 

liable  for  removing   support  of  buildings  by  excavating  for  its  own  profit. 

I.,  p.  278. 
obstructing  highway  for  its  own  benefit,  bound  to  repair.    I.,  p.  343. 
when  not  liable  to  punitive  damages  for  negligence  of  servants.     II.,  p.  1265. 
negligence  of  private  corporations  owning  public  works.    I.,  pp.  541-574. 

non-repair  of  public  works  by  private  corporations  owning  and  operat- 
ing the  same.     Pamaly  v.  Lancaster  Canal  Co.,  I.,  p.  541. 

the  subject  illustrated  by  the  case  of  an  injury  to  one  paying  tolls 
for  the  privilege  of  navigating  a  canal,  by  reason  of  the  failure 
of  the  canal  company  to  weigh  up  a  sunken  boat.  Hid. 
of  the  general  duty  of  such  companies  to  keep  their  works  in 
repair,  and  civil  liability  to  persons  injured  by  the  failure  of 
such  duty.  I.,  p.  555. 
liability  of  such  companies  to  private  actions  for  failing  to  repair 

when  required  to  do  so  by  statute.     I.,  p.  558. 
grounds  of  private  action  in  such  cases ;  negligence  on  the  part 
of  the  defendant  and  ordinary  care  on  the  part  of  the  plaintiff. 
I.,  p.  559. 
contests  as  to  what  person  or  corporation  is  liable  to  repair.    I., 
p.  559. 

in  case  of  a  turnpike  occupied  by  a  street-railway.    L,  p. 
550. 
liability  to  repair  turnpike  which  has  been  reappropriated  by  the 

public.    I.,  p.  560. 
degree  of  care  exacted  of  turnpike,  bridge,  and  canal  companies 

in  the  reparation  of  their  works.     I.,  p.  561. 
liability  of  such  a  company  where  the  defect  or  obstruction  is 

wrongful  per  se.    L,  p.  563. 
a  duty  to  repair  bridges  extends  to  the  approaches.    I.,  p.  563. 
injuries  happening  in  consequence  of  bridges  not  being  provided 

with  railings.    I.,  p.  564. 
construction  and  care  of  drawbridges.    L,  p.  564. 
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PRIVATE  COEPOKATION  —  Continued. 

liability  for  non-repair  of  private  bridge  erected  by  railway  or 

canal  company.    I.,  p.  565. 
damages  which  are  the  ground  of  such  actions  must  be  special  and 
direct.     J.,  p.  565. 
consequential  damages  to  adjacent  land-owners  caused  by  the  negligent 
or  unskilful  construction  or  non-repair  of  public  works.     L,  pp.  567- 
573. 
negligence  of  such  companies  in  the  performance  of  gratuitous  acts. 

I.,  p.  573. 
who  may  sue  for  damages  for  non-repair  of  turnpike  or  toll-bridge ; 

person  from  whom  toll  is  demandable.    I.,  p.  574. 
defence  to  such  actions :  violation  of  by-laws  of  public  bridge  company ; 
that  the  work  has  been  accepted  as  sufficient  by  the  public.     I.,  p.  574. 
application  of  the  doctrine  respondeat  superior  to  corporations.     II.,  p.  888. 
managing  agent  of,  is  vice-principal,  and  not  fellow-servant  or  ordinary  em- 
ployee.   II.,  p.  1031. 

PRIVATE  INTERNATIONAL  LAW, 

actions  for  killing  animals  by  railway  company  do  not  lie,  under  statute  of 
another  State.    I.,  p.  532. 

statutes  giving  a  right  of  action  for  injuries  resulting  in  death  have  no  extra- 
territorial force.     II.,  p.  1282. 

PRIVATE  WAT, 

liability  for  endangering  passage  upon.    I.,  p.  307. 

PRIVITY  OP  CONTRACT, 

when  necessary  to  sustain  an  action  for  damages  against  a  person  who  has  sold, 
hired,  or  lent  defective  machines.    I.,  pp.  224,  232,  237. 

PROCEDURE,    (See  Remedies  and  Proceduke.) 

PROFITS, 

when  estimated  profits  furnish  a  measure  of  damages.     II.,  p.  1263. 

PROSPECTIVE  DAMAGES, 

when  allowed.     IX,  p.  1262. 

PROVINCE  OP  COURT  AND  JURY.    (See  Law  and  Pact.) 

PROZIMATE  AND  REMOTE  CAUSE, 

liability  of  a  railway  company  where  fire  s^  by  its  locomotives  is  communi- 
cated from  one  house  or  field  to  another^jferei  v.  Toledo,  etc.,  R.  Co.,  I.,  p. 
136.  '  ^ 

intervention  of  independent  secondary  cause  after  the  first  negligent  act.  I., 
p.  144. 

a  wholesale  dealer  who  puts  the  label  of  a  harmless  drug  upon  a  bottle  of  one 
which  is  poisonous  must  pay  damages  if  a  person  is  killed  by  the  drug 
being  administered  to  him  on  the  faith  of  the  label,  although  it  may  pre- 
viously have  passed  through  several  intermediate  sales.--  Thomas  v.  Win- 
chester, I.,  p.  224. 

a  person  who  set  chevaux-de-frise  to  obstruct  a  private  way,  held  liable  where 
chevaux-de-frise  had  been  removed  by  another  person  to  the  side  of  the  way, 
and  a  foot-passenger  thinking  them  still  in  the  way  in  the  night-time  turned 
to  one  side  to  avoid  them  and  so  ran  upon  them.    L,  p.  307. 
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PROXIMATE  AND  REMOTE  CAUSE  —  Continued. 

whether  the  intervention  of  a  third  person  is  a  defence  to  an  action  agajjist  one 

who  has  constructed  a  dangerous  area  under  a  sidewalk.    I.,  p.  345. 
the   doctrine  that  a  plaintiff  may  recover  where  his  negligence  was  only  a 
remote  cause  of  the  injury  and  where  the  defendant's  negligence  was  the 
proximate  cause,  stated  and  discussed.     Kerwhacker  v.  Cleveland,  etc.,  E. 
Co.,  I.,  pp.  473,  485,  491. 

this  doctrine  applied  to  the  case  of  the  killing  of  animals  by  railway 
trains  where  the  owner  of  the  animals  suffered  them  to  run  at  large. 
Ibid.;  I.,  pp.  473-492. 
rule  where  the  injury  is  the  combined  result  of  negligence  and  accident. 

LoTds  Bailiff-Jurats  v.  Trinity  House,  II.,  p.  1063 ;  note,  II.,  p.  1085. 
concurrence  of  unlawful  act  with  extraordinary  and  unforeseen  cause.     Salis- 
bury V.  Herchenroder,  II.,  p.  1067;  note,  II.,  p.  1087. 
concurrent  negligence  of  two  persons  injuring  a  third.      Burrows  v.  March 

Gas  and  Coke  Co.,  II.,  p.  1070 ;  note,  II.,  p.  1088.^ 
collateral  unlawful  act  of  the  person  injured.     Welch  v.  Wesson,  II.,  p.  1077 ; 

note,  II.,  p.  1093. 
liability  of  a  railway  company  for  cutting  fireman's  hose   and  preventing 
extinguishment  of  fire.     Metallic  Compression  Casting  Co.  v.  Fitchburg  R. 
Co.,  n.,  p.  1079. 
general  doctrines :  a  proximate  cause  is  a  probable  cause,  and  a  remote  cause 

is  an  improbable  cause.     11.,  p.  1083. 
no  general  rule  on  the  subject ;   the  rules  of  logic  give  way  to  the  results  of 

experience.     II.,  p  1084. 
the  wrong-doer  answerable  for  all  ordinary  and  natural  consequences  of  his 

wrong,     n.,  p.  1084.  . 

intervening  negligence  of  independent  responsible  agent.    11.,  p.  1089. 
intervening  act  of  the  person  injured.     II.,  p.  1091. 
accidental  injury  in  escaping  from  sudden  peril.     II.,  p.  1092. 
other  illustrations  of  the  foregoing  doctrines.     IL,  p.  1096. 
effect  of  proximate  connection  between  the  wrongful  act  and  the  damages  upon 

the  form  of  action.     11.,  p.  1099. 
remoteness  of  damages,  when  a  question  for  the  jury.    11.,  p.  1100. 
cases  on  collateral  questions.    II.,  p.  1101.    . 

the  remote  negligence  of  the  plaintiff  will  not  preclude  a  recovery  of  damages 
for  an  injury  of  which  the  defendant's  negligence  was  the  proximate  cause. 
Davies  v.  Mann,  II.,  p.  1105;  Radley  v.  London,  etc.,  R.  Co.,  II.,  p.  1108. 
in  order  to   constitute  contributory  Negligence,  the  plaintiff's  want  of  ordi- 
nary care  must  have  been  a  proximate  cause  of  the  injury.    II.,  p.  1151. 
distinction  between  negligence  and  casual  connection.    II.,  p.  1153. 

the  doctrines  under  this  head  examined.    11.,  p.  1155. 
applications  of  the  doctrines  of,  in  cases  of  contributory  negligence;   prior 
negligence  of  plaintiff  and  subsequent  negligence  of  defendant.    11.,  p. 
1157. 
whether  plaintiff's  negligence  must  have  "directly"  contributed  to  the  injury. 

n.,  p.  1161. 
collateral  violations  of  law  not  contributory  negligence.    EL,  pp.  1161-1201. 

PUBLIC  EXHIBITIONS, 

injuries  to  persons  visiting,  in  consequence  of  defects  in  the  grounds.    I.,  p.  311. 
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PUBLIC  HOUSES, 

injuries  to  persons  visiting,  in  consequence  of  defects  in  or  about  the  premises. 
I.,  p.  311. 
PUBLIC  OFFICERS, 

personal  liability  of,  for  negligence.     II.,  p.  807  et  seq. 

non-liability  of  public  officers  acting  gratuitously  and  in  good  faith. 
Sutton  T.  Clarke,  II.,  p.  807. 

commissioners  of  public  improvements  not  liable  to  pay  for  con- 
sequential  damages  to   land,  happening  without   negligence. 
Ibid.,  IL,  p.  808. 
liability  of  salaried  public  ministerial  officers  for  acts  of  misfeasance. 
Nowell  V.  Wright,  XL,  p.  812. 

tender  of  drawbridge  liable  to  traveller  for  negligence  in  failing 
to  hang  out  lantern.     Ibid. 
distinction  between  liability  of  officers  who  possess  discretionary  power 

and  that  of  officers  who  act  ministerially.     H.,  p.  815. 
non-liability  of  governor  of  the  State.    II.,  p.  816. 
non- liability  of  the  judges  of  the  courts.    H.,  p.  817. 
non-liability  of  members  of  the  legislature.    II.,  p.  817. 
non-liability  of  other  officers  who  exercise  discretionary  powers.    U., 

p.  818. 
liability  of  officers  who  act  ministerially.    II.,  p.  818. 
distinction  between  official  acts  done  for  the  public  and  those  done  for 
individuals.    IL,  pp.  818,  825. 

illustrations :  overseers  of  highways.    II.,  p.  819. 
canal  contractors  in  New  York.    IL,  p.  821. 
bridge  contractors  in  Mississippi.    II.,  p.  822. 
distinction  between  acts  of  omission  and  acts  of  trespass.    H.,  p.  822. 

public  officers  liable  for  trespasses  upon  individuals.     EL,  p.  822. 
this  doctrine  applicable  to  municipal  corporations.    IL,  p. 
824. 
illustrations  of  the  liability  of  public  officers  who  act  distributively  for 
individuals.    II.,  p.  825. 
sheriffs.    II.,  p.  825. 
recorders.    IL,  p.  827. 
liability  of,  for  the  acts  of  their  deputies,  assistants,  or  agents.     II.,  p.  897. 

PUBLIC  POLICY, 

doctrine  of  the  English  courts,  that  a  man  going  into  extraordinarily  hazardous 
employments  must  take  the  risk  on  his  own  shoulders,  said  to  be  founded  on 
public  policy.     I.,  pp.  64,  65. 

PUBLIC -SCHOOL  BUILDINGS, 

injuries  in  consequence  of  defects  in  public-school  buildings  and  grounds.  L, 
p.  312. 

PUBLIC  TRUSTEES, 

whether  want  of  funds  is  a  defence  to  an  action  for  non-repair.    L,  p.  585. 

PUBLIC  "WHARVES,    (See  Wharves.) 

PUBLIC  WORKS,     (See  Tkttstbbs  of  Public  Works.) 

injuries  from  dangerous  excavations  in  highways,  made  in  constructing  public 
works.     I.,  p.  362. 
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PUBLIC  WOHKS— Continued. 

liability  of  private  corporations  owning  public  works  for  injuries  caused  by 
negligently  or  wrongfully  constructing  them,  or  failing  to  keep  thena  in  repair. 
See  Private  Co itpo uation,  I.,  p.  541-574. 
municipal   corporation  not  liable   for   consequential   damages  in   executing. 
Northei-n  Transp.  Co.  v.  Chicago,  II.,  p.  692. 

(See  further  Municipal  Corporation.) 

PUPPENDORF, 

views  of,  as  to  the  grounds  on  which  one  is  entitled  to  reparation  for  injuries. 
I.,  p.  484. 

PUNITIVE  DAMAGES,     (See  Damages.) 


QUANTUM  OF  DAMAGES,     (See  Damages.) 

QUASI-MUNICIPAL  COKPOKATION,     (See  also  Municipal  Corporation.) 

negligence  of  counties,  incorporated  public  boards,  and  other  jMosi-municipal 
corporations.     I.,  p.  575-624. 

private  action  does  not  lie  against  the  inhabitants  of  a  county  for  failing 

to  repair  county  bridge.     Russell  v.  Men  of  Devon,  I.,  p.  575. 
incorporated  trustees  having  charge  of  public  works,  and  taking  tolls 
for  the  use  of  the  same,  though  not  for  their  own  banefit,  liable  civiliter 
for  negligence  in  suflFering  such  works  to  get  out  of  repair.    Mersey 
Docks  v.  Gibbs,  I.,  p.  581. 

knowledge  of  the  defect  not  necessary  if  the  board  is  negligently 
ignorant.     Ibid. 
distinction  between  municipal  and  jwasi-municipal  corporation.     I.,  p.  616. 
liability  for  non-repair  of  highways,  bridges,  and  failure  to  perform  other 
public  duties  of- — 

counties.     I.,  p.  617. 

county  commissioners  in  Maryland.     I.,  p.  619. 

county  commissioners  in  Indiana.     I.,  p.  620. 

board  of  chosen  freeholders  in  New  Jersey.     I.,  p.  620. 

towns  and  cities  in  New  England.     I.,  p.  620. 

townships  in  Michigan.     I.,  p.  621. 

towns  in  New  Ifork.     I.,  p.  621. 

towns  in  Illinois.     I.,  p.  622. 

townships  in  Pennsylvania.     I.,  p.  622. 

local  boards  in  England.     I.,  p.  622. 

QUESTIONS  OF  FACT  FOE  THE  JURY,  (See  Law  and  Fact.) 


RACING, 

upon  the  highway  unlawful.    I.,  p.  342. 

owner  of  the  fee  may  sue  for  placing  hurdles  upon  the  highway.     I.,  p.  342. 
liability  where  traveller  is  injured  in  consequence  of  racing  on  the  highway. 
L,  p.  389. 

RAILWAY  COMPANY,     (See  Horse-Rail w ats  ;  Railway- Crossings  ;  Rail- 
way Fires;  Railway  Injuries  to  Animals.) 
whether  the  rumbling  of  railway  trains  an  actionable  nuisance  when  near  high- 
ways.   L,  p.  351. 
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excavations  across  highways  in  building  railways,  when  actionable.     I.,  p.  356. 
when  actionable  to  obstruct  the  highway  by  its  trains  standing  upon  the  track. 

I.,  p.  357. 
consequential  damages  to  property  from  laying  railroads  in  streets.    I.,  p.  358. 
use  of  the  steam-whistle,  when  actionable.     I.,  p.  351. 
blowing  oiF  steam  from  locomotives.     I.,  p.  351. 

injuries  to  travellers  from  want  of  care  of  railways  in  streets.    I.,  p.  359. 
liability  of  railway  companies  for  failing  to  repair  streets  according  to  the  con- 
ditions of  their  charter.     I.,  p.  359. 
injuries  to  persons  on  railway  tracks  at  other  places  than  at  highway-crossings. 
I.,  pp.  433-462. 

duties  of  railway  companies  to  trespassers  on  their  tracks.     Philadel- 
phia, etc.,  R.  Co.  V.  Hummell,  I.,  p.  433  ;  note,  I.,  p.  448. 

contributory  negligence  of  the  trespasser.     Harlan  v.  St.  Louis, 

etc.,  R.  Co.,  I,  p.  439. 
what  negligence  will  deprive  a  trespasser  of  right  of  action.    I.,  p. 

449. 
duty  of  the  company  towards  trespassers  under  the   Tennessee 

statute.     I.,  p.  451. 
omission  to  give  signals  as  required  by  law.    I.,  p.  452. 
use  of  "running  "  or  "flying"  switch.    I.,  p.  452. 
care  due  towards  trespasser  after  the  injury.     I.,  p.  452. 
care  due  towards  children  trespassing.     I.,  p.  452. 
injuries  received  in  the  rescue  of  trespassers.     I.,  p.  452. 
persons  injured  on  the  track  while  there  by  license  or  custom.    I.,  pp. 
453^62. 

injuries  to  bare  licensees.     I.,  p.  453. 

injuries  to  passengers  in  getting  on  and  off  trains  at  s  a  ions.    I., 

p.  459. 
injuries  to  persons  upon  track  b3'  express  permission.     I.,  p.  461. 
relative  duty  of  pedestrian  and  train-men  at  private  crossing.    Railroad 
Co.  V.  Houston,  I.,  p.  444. 

failure  of  the  engineer  to  ring  bell  or  sound  whistle.     Ibid. 
failure  of  the  pedestrian  to  look  and  listen.  ,  Ibid. 
a  railway  company  is  a  purchaser,  in  consideration  of  public  accommodation 
and  convenience,  of  the  exclusive  possession  of  the  ground  paid  for  to  the 
proprietors  of  it,  and  of  a  license  to  use  the  greatest  attainable  rate  of  speed, 
with  which  neither  the  person  nor  property  of  another  may  interfere ;  unnec- 
essary damage,  however,  must  not  be  done.     Gibson,  J.,  in  Railroad  Co. 
V.  Skinner,  I.,  p.  465. 
liability  of,  for  negligence  in  construction  and  repair.    I.,  p.  556. 
what  damages  are  included  in  the  assessment  of  the  jury  in  taking  land  for 
the  railway,  and  what  are  the  subject  of  subsequent  actions  when  they  arise. 
I.,  pp.  568-573. 
deed  of  land  to,  does  not  release  subsequent  damages  from  negligence  or  other 

wrong.     I.,  p.  570. 
who  liable  to  repair  bridges  over.    II.,  p.  794. 
liability  of,  for  failing  to  keep  in  repair  a  bridge  erected  for  its  own  use  or  for 

the  use  of  its  customers.    I.,  p.  565. 
liability  of,  for  flooding  land  of  adjacent  owner  by  making  insufficient  culvert. 
I.,  pp.  571,  572. 
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liability  of,  for  diverting  surface-water  on  one's  land.    I.,  p.  572. 
not  liable  on  the  principle  respondeat  superior  for  wrongs  committed  by  re- 
ceivers in  charge  of  its  property.     11.,  p.  896. 
non-liability  of,  for  wrongs  of  independent  contractors.    11.,  p.  910. 
liability  of,  to  servants  for  negligence;  degree  of  care  required,  illustrations, 
etc.     II.,  p.  985. 

under  what  duty  to  provide  a  safe  track  and  safe  machinery.     11.,  p.  985. 
injuries  from  obstructions  along  the  line  of  the  road.     II.,  p.  987. 
injuries  to  servants  in  making  the  "running"  or  "flying"  switch.    11., 

p.  987. 
injuries  to  servants  through  insufficient  rules  and  regulations.     11.,  p. 

988. 
injuries  to  servants  m  coupling  and  uncoupling  cars.     II.,  p.  989. 
injuries  from  explosion  of  boilers  of  locomotives.     11.,  p.  990. 
when  servant  or  not  deemed  to  accept  risk  of  injury  from  defective 
roadway  or  machinery  by  remaining  in  the  service  after  knowledge  of 
such  defects.     II.,  p.  1012. 
what  servants  of  railway  companies  are  deemed  fellow-servants.     II.,  p. 

1037. 
servants  of  different  railway  companies,  having  running  connections,  not 
fellow-servants  of  each  other.     II.,  p.  1043. 
liable  for  negligence  of  its  servants  in  driving  over  fireman's  hose,  whereby 
the  extinguishment  of  a  fire  is  prevented.     Metallic  Compression  Casting  Co. 
V.  Fitehburg  R.  Co.,  II.,  p.  1079. 

RAIL  WAT-CROSSINGS, 

duty  of  railway  company  to  give  signals  extends  to  cases  of  frightening  trav- 
ellers' horses.     I.,  p.  352. 
liabilit}-  of  company  when  crossing  is  dangerously  constructed.     I.,  pp.  356,  357. 
collisions  between  travellers  Hnd  railway  trains  at  places  where  the  highway 
crosses  the  railway.     I.,  pp.  401-432. 

relative  rights  of  traveller  and  railroad  company  at  railroad-crossings. 

North  Pennsylvania  R.  Co.  v.  Heilerrian,  I.,  p.  401. 
duty  of  traveller  to  look  out  for  coming  trains ;  failing  to  do  so,  he  can- 
not recover.     Ibid. 
whether  negligence  of  the  traveller  contributed  to  the  collision,  a  ques- 
tion for  the  jury.     Ibid. 
traveller  approaching  railroad-crossing,   deceived   by  appearances  and 
injured,  may  recover ;  illustration.     Bonncll  v.  Delaware,  etc.,  R.  Co., 
I.,  p.  404. 
travellers  invited  to  cross  by  company's  flagman,  and  run  over,  may 

recover.     Sweeny  v.  Old  Colony,  etc.,  R.  Co.,  I.,  p.  408. 
relative  rights  of  the  traveller  and  the  railway  company  at  a  railway- 
crossing.     I.,  p.  415. 
in  case  where  the  railway  track  is  laid  in  a  public  street  of  an  incor- 
porated city  or  village.    I.,  p.  417. 
duty  of  railway  company  to  adopt  and  use  proper  appliances  for  the  use 

and  control  of  the  speed  of  its  trains.     I.,  p.  418. 
liability  of  company  where  at  the  time  of  the  injury  its  train  was  run 
at  a  rate  of  speed  in  excess  of  the  requirement  of  the  statute  or  ordi- 
nance.   I.,  p.  418. 
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liability  where  the  train  was  running  at  an  unreasonable   though  not 

prohibited  rate  of  speed.     I.,  p.  418. 
liahility  where  the  company  omitted  other  statutory  precautions,  such 
as  the  use  of  flags,  signs,  signals,  flag-men,  gates,  etc.,  at  crossings.     I., 
p.  419. 
duty  of  additional  care  where  crossings  are  peculiarly  dangerous  on  ac- 
count of  an  obstructed  view  or  otherwise.     I.,  p.  422. 
duty  of  company  to  remove  weeds  or  other  objects  obstructing  the  view 
of  traveller  at  crossings.    I.,  p.  422. 
■     use  of  the  "running"  or  "flying"  switch.     I.,  p.  423.  , 

duties  of  travellers  with  respect  to  crossings ;  contributory  negligence ; 
comparative  negligence.     I.,  p.  424. 

failure  to  look  up  and  down  the  track.     I.,  p.  426. 
dangerous  position  voluntarily  assumed ;  such  as  endeavoring  to 
pass  under  a  car  while  in  motion,   to  climb  over  stationary 
cars,  and  the  like.     I.,  p.  429. 
driving  so  fast  upon  the  crossing  as  to  be  unable  to  check  his  speed 

upon  discovering  the  train.    I.,  p.  430. 
disabilities  of  traveller,  when  an  excuse  and  when  not ;  deafness, 

drunkenness,  etc.     I.,  p.  430. 
care  to  be  expected  of  persons  non  sui  juris.    I.,  p.  431. 
effect  of  negative  evidence  as  to  whether  bell  was  rung,  whistle  sounded, 

or  other  signals  given.     I.,  p.  431. 

to  entitle  a  person  to  the  rights  of  a  traveller  at  a  railway-crossing,  not 

necessarj'  that  the  road  should  have  been  formally  located.     I.,  p.  416. 

injuries  to  passengers  at  private  crossings.     Railroad  Co.  v.  Houston,  I.,  p.  444. 

efl'ect  of  negligence  of  engineer  in  not  ringing  the  bell  or  sounding  the 

whistle.     Ibid. 
obligation  of  the  traveller  to  look  and  listen.     Ibid. 

KAILWAT  FIRES,     {See  Fires.) 

injuries  from,  not  included  in  assessment  of  land  damages.     I.,  p.  571. 

it  is  not  exacted  that  railroad  companies  shall  provide  themselves  with  all  the 
means  and  appliances  which  science  has  discovered  to  prevent  the  escape  of 
fire ;  sufficient  if  they  use  all  practicable  means  and  appliances.    I.,  p.  155. 

RAILWAY  INJURIES  TO  ANIMALS, 

liability  of  railway  companies  for  injuries  to  domestic  animals.  I.,  pp.  463- 
540. 

where  the  common-law  rule  prevails  as  to  the  restraint  of  animals. 
Railroad  Co.  v.  Skinner,  I.,  p.  465 ;  note,  I.,  pp.  495-514. 

rule  as  to  injuries  to  animals  on  railroads  where  the  common-law 
rule  as  to  fencing  prevails;  owner  suffering  cattle  to  run  at 
large  has  no  recourse  upon  the  company.     Ibid,,  I.,  p.  465. 
general  principles  on  which  the  company  may  be  chargeable  on 

the  ground  of  negligence.     I.,  p.  495. 
contributory  negligence  of  the  owner  of  the  cattle.     I.,  pp.  497- 
,        499. 

general  principles  governing  the  subject.    I.,  p.  497. 
in  permitting  cattle  to  run  at  large.     I.,  p.  497. 
other  illustrations.    I.,  p.  499. 
duty  of  owner  to  restrain  his  animals  at  common  law.     I.,  p.  499. 


INDEX. 


1367 


BAIL  WAY  INJURIES  TO  ANIMALS  —  Ooniinued. 

effect  of  failing  to  restrain  stock  where  the  common-law  rule 
prevails.     I.,  p.  500. 

modified  rule  in  some  of  the  States.     I.,  p.  500. 
rule  in  the  English  courts.     I.,  p.  501. 
the  American  rule   permitting  cattle   to  run   upon  unenclosed 
lands.     I.,  p.  501. 

where  this  rule  prevails,  not  a  trespass  for  cattle  to  stray 

upon   railroads,  and  the  company  liable  for  a  want  of 

ordinary  care,  but  not  liable  for  unavoidable  accidents. 

L,  p.  502. 

effect  of  local  municipal  regulations  permitting  stock  to  run  at 

large.     L,  p.  503. 
duty  of  company  in  the  absence  of  statute  as  to  fences  and  cross- 
ings.    I.,  pp.  503-505. 

liability  of  company  where  it  fails  to  fence,  in  the  absence 

of  a  statute  requiring  it  to  fence.     I.,  p.  503. 
duty  of  company  to  fence  arising  out  of  contract  express 
or  implied ;  liability  where  this  duty  is  not  performed. 
L,  p.  504. 
liability  of  the  company  where  animals  are  killed  in  conse- 
quence of  its  crossings  having  been  constructed  so  as  to 
be  dangerous,  or  having  been  blocked  by  the  company's 
cars.     I.,  p.  505. 
duty  of  the  company  as  to  rate  of  speed  of  its  trains.     I.,  p.  505. 
whether  it  must  slacken  speed  when  cattle  are  seen  on  the 
track.     I.,  p.  506. 
duty  to  ring  the  bell  and  sound  the  steam-whistle.     I.,  p.  507. 
other  cases  illustrating  the  question  of  negligence  on  the  part  of 

the  companj'.     I.,  p.  508. 
actions  at  common  law,  against  whom  brought.     I.,  p.  509. 

against  whom,  where  one  company  or  individual  operates 

the  road  of  another.     I.,  p.  509. 
against  whom,  where  the  road  is  in  the  hands  of  a  lessee. 

L,  p.  509. 
against  whom,  while  the  road  is  yet  in  the  hands  of  a  con- 
tractor for  building.     I.,  p.  510. 
against  whom,  when  the  road  is  in  the  hands  of  a  receiver. 
L,  p.  510. 

jurisdiction  where  the  receiver  is  appointed  by  a  Fed- 
eral court.     I.,  p.  510. 
form  of  the  action  at  common  law.     I.,  p.  510. 
pleading  before  justices  of  the  peace,  where  the  cause  of  the  action 
arises  at  common  law;  manner  of  stating  the  facts  relied  on  as 
ground  of  action  or  defence.     I.,  p.  511. 
evidence  of  negligence  where  the  action  is  at  common  law.    I., 
p.  512. 

burden  and  quantum  of  proof.    I.,  p.  512. 
presumptions.     I.,  p.  513. 
various  rules  as  to  competency  and  relevancy  of  testimony.    I., 
p.  518. 
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testimony  of  experts.     I.,  p.  513. 

competency  of  defendant's  employees.     L,  p.  513. 

relevancy  of  testimony  as  to  the  character  and  skill  of  the 

company's  employees.     I.,  p.  513. 
evidence  of  offers  to  compromise.    I.,  p.  514. 
evidence  of  value  indispensable.    I.,  p.  514. 
other  circumstances.     I.,  p.  514. 
statutory  liability  for  injuries  by  railway  companies  to  domestic  animals. 
Kerwhacker  v.  Cleveland,  etc.,  R.  Co.,  I.,  p.  472 ;  note,  I.,  pp.  514-540. 
common-law  rule  as  to  restraining  animals  not  in  force  in  Ohio. 

Kei-whacker  v.  Cleveland,  etc.,  R.  Co.,  I.,  p.  472. 
where  such  rule  is  not  in  force,  not  negligent  or  unlawful  to  per- 
mit animals  to  roam.     Ibid. 
relative  rights  of  the  owner  of  animals,  and  railroad  companies. 

Ibid. 
application  of  the  doctrine  of  contributory  negligence  in  such 

cases.     Ibid. 
constitutionality  of  statutes  requiring  railway  companies  to  fence 

their  roads.     I.,  p.  514. 
construction  of  such  statutes.     I.,  pp.  516-519. 

in  general,  whether  liberally  construed.     I.,  p.  516. 
whether  the  statutory  obligation  to  fence  extends  to  the 
benefit  of  those  who  are  not  adjoining  proprietors.    I., 
p.  517. 
duty  to  fence  does  not  extend  to  the  protection  of  employees 
of  the  company.    I.,  p.  517. 

but  does  extend  to  the  protection  of  passengers.    L, 

p.  517. 
and  also  to  injuries  to  crops.    I.,  p.  518. 
duty  to  fence  in  Missouri;   statute  where  the  road  passes 
through  cultivated  fields  or  unenclosed  prairie-lands.     I., 
p.  518. 
duty,  how  affected  by  the  fact  that  the  company  owns  the 

field  and  right  of  way.     I.,  p.  518. 
cattle-guards  at  farm-crossings.     I.,  p.  519. 
other  statutes  designed  to  prevent  recklessness  on  the  part  of  the 

servants  of  the  company.     I.,  p.  519. 
limitation  as  to  time  within  which  company  must  fence.     L, 

p.  519. 
places  where  the  road  need  not  be  fenced.    L,  pp.  519-523. 
in  cities  and  towns.     I.,  p.  520. 
at  highway-crossings.     I.,  p.  521. 
at  any  public  place.     I.,  p.  521. 

whether  the  company  must  fence  where  it  owns  the  adjoin- 
ing lands.    I.,  p.  522. 
when  the  duty  of  the  company  to  fence  at  a  given  point 
is  a  question  of  law  and  when  a  question  of  fact.    I., 
p.  522. 
what  will  be  considered  a  compliance  with  the  statute  requiring 
the  company  to  fence.    I.,  pp.  523-526. 


INDEX.  1369 


RAILWAY  INJUKIES  TO  AmUALS  -  Continued. 

degree  of  care  required  in  the  construction  and  reparation 

of  fences.     I.,  p.  523. 
■whether  the  conapany  must  erect  gates  and  bars  at  farm- 
crossings.     I.,  p.  525. 
dut}-  of  the  company  to  establish  cattle-guards  at  places 
■where  the  road  cannot  he  continuously  fenced.     I.,  p.  525- 
release  of  duty  to  fence  by  a  contract  ■with  the  land-owner.    I.,  p. 
526. 

■whether  it  is.  competent  for  land-owners  to  release  such  a 

duty ;  release  by  express  contract.     I.,  p.  526. 
implied  release,  by  conduct  or  otherwise.     I.,  p.  527. 
effect  of  contributory  negligence  of  the  land-owner  in  connection 
with  fence  laws.     I.,  pp.  527-531. 
in  general.     I.,  p.  527. 
rule  in  Indiana.     I.,  p.  528. 

■what  deemed  contributory  negligence.    I.,  p.  528. 
permitting  cattle  to  run  at  large.     I.,  p.  529. 
doctrine  in  New  York.     I.,  p.  529. 
rule  in  Michigan.    I.,  p.  530. 
doctrine  in  other  States.     I.,  p.  530. 
pasturing  cattle  on  one's  own  premises.     I.,  p.  531. 
■what  if  the  plaintiff's  fence  was  burned  by  sparks  emitted 
b}'  passing  locomotives.     I.,  p.  531. 
injuries  to  animals  without  contact  with  the  trains.     I.,  p.  531. 
injuries  to  railway  companies  from  trespassing  animals.    I.,  p. 

532. 
jurisdiction  and  procedure  under  statutes  requiring  railway  com- 
panies to  fence  their  roads.     I.,  pp.  532-538. 

conflict  of  laws ;  extra-territorial  injuries.     I.,  p.  532. 

jurisdiction  of  such  actions.     I.,  p.  533. 

form  of  the  action.     I.,  p.  533. 

service  of  process.     I.,  p.  533. 

general  rules  as  to  pleading.    I.,  p.  534. 

pleading  the  duty  to  fence,  and  failure.    I.,  p.  535. 
negative  averments  of  exceptions.     I.,  p.  536. 
evidence  in  such  cases.     I.,  p.  537. 
variance  between  pleading  and  proof.    I.,  p.  538. 
measure  of  damages.    I.,  pp.  538-548. 

double  damages,  when  given.     I.,  p.  539. 
exemplary  damages.     I.,  p.  540. 
construction  of  a  release  of  damages.     I.,  p.  540. 
procedure  under  Double-Damage  Act.     I.,  p.  514. 

railway  company  taking  right  of  way  without  permission  or  proper  proceed- 
ings, primd  facie  liable  as  a  trespasser  for  the  animals  of  the  land-owner  if 
killed  by  its  train.     I.,  p.  512. 

RAILWAYS  IN  STREETS,     [See  Hokse-Eailwats.) 
rights  of  travellers  in  respect  of.     I.,  p.  417. 

RAILWAY  STATIONS, 

injuries  to  passengers,  customers,  licensees,  and  trespassers,  in  consequence  of 
defects  in  and  about  railway  stations  and  grounds.     I.,  pp.  313-31>). 
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proprietor  may  become  liable  by,  for  the  wrongs  of  an  independent  contractor, 
n.,  p.  916. 

REAL  PEOPERTY,    {See  Mnras.) 

land-owner  collecting  noxious  substances  on  his  land  must  keep  them  confined 
at  his  peril,  and  is  liable  if  they  escape  and  do  damage,  without  proof  of 
negligence.     Fletcher  \.  Rylands,  I.,  p.  2. 

liability  of  one  land-owner  for  the  escape  of  filth  flowing  into  his  neighbor's 
cellar.  The  ease  of  Tenant  v.  Goldwin  (6  Modern,  311)  examined  by  Black- 
burn, J.,  in  Fletcher  y.  Rylands,  I.,  pp.  28-31. 

distinction  between  liability  for  injuries  growing  out  of  a  natural  and  in- 
juries growing  out  of  a  non-natural  use  of  land.  Opinion  of  Lord  Cairns, 
C,  in  Fletcher  v.  Rylands,  L,  p.  88. 

this  distinction  denied.     Note,  L,  p.  68. 

the  owner  of,  not  liable  for  an  injury  to  a  conterminous  owner,  flowing  from  a 
lawful  use  of  his  property,  where  he  has  been  guilty  of  no  negligence.  The 
Nitro-Glycerine  Case,  I.,  p.  42 ;  Losee  v.  Buchanan,  I.,  p.  47. 

liability  of  traveller  for  damages  to  adjacent  proprietor  by  his  horse  escaping 
control  on  the  highway.     Brown  v.  Collins,  I.,  p.  61. 

the  doctrine  of  Blackburn,  J.,  in  Fletcher  v.  Rylands,  that  a  person  who  for 
his  own  purposes  brings  on  his  land  and  collects  and  keeps  there  any  thing 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if  he 
does  not  do  so  is  prima  facie  liable  for  all  the  damage  which  is  the  natural 
consequence  of  its  escape,  "examined  and  denied.     I.,  pp.  66-70. 

if  the  owner  of  land,  in  excavating  a  canal  thereon,  blast  rocks  so  as  to  cast 
them  upon  the  premises  of  another,  injuring  his  property,  he  must  pay 
damages,  irrespective  of  the  question  of  negligence.  Hay  v.  Cohoes  Co.,  L, 
p.  72. 

dominion  of  proprietor  of  land  extends  from  the  centre  of  the  earth,  usque  ad 
caelum.     I.,  p.  75. 

in  case  of  Injury  to  another's  freehold  or  possession  by  one  blasting  rocks  on 
his  own  land,  evidence  that  the  work  was  done  in  the  most  careful  manner 
inadmissible.     Tremain  v.  Cohoes  Co.,  L,  p.  76. 

liability  of  one  mine-owner  for  water  escaping  into  his  neighbor's  mines.  L, 
p.  77. 

tenant  whose  sewage  escapes  into  his  neighbor's  cellar  must  pay  damage, 
although  not  guilty  of  negligence.    L,  pp.  80-83. 

injuries  to  the  cattle  of  one  land-owner  from  browsing  upon  the  branches  of  a 
noxious  tree  growing  upon  the  land  of  another  and  projecting  over  the 
dividing  line.    I.,  p.  83. 

owner  of  land  on  which  grow  noxious  trees  not  liable  because  clippings  from 
his  trees  get  upon  his  neighbor's  lands,  poisoning  his  neighbor's  animals, 
without  proof  of  negligence.    L,  p.  85. 

the  owner  of  a  reservoir  not  liable  for  damages  done  by  water  escaping  there- 
from in  consequence  of  an  unprecedented  overflow,  without  proof  of  negli- 
gence.   L,  p.  86. 

nor  where  the   water  is  released    by  the  act  of  a  wrong-doer.     L, 
p.  89. 

tenant  of  upper  floor  of  a  building  not  liable  in  the  absence  of  negligence  for 
damages  caused  by  water  escaping  from  his  water-closet  to  the  lower  floor. 
L,  p.  91. 
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when  land-owner  liable  for  artificially  draining  surface-water  into  his  neighbor's 

cellar.     I.,  p.  94. 
a  water-company  suffering  its  mains  to  leak  is  not  responsible  for  injuries  hap- 
pening therefrom  to  a  contractor  engaged  in  executing  a  contract  near  by, 
on  the  ground  that  the  damages  were  too  remote.     I.,  p.  94. 
liability  of  canal  company  for  damages  by  water  percolating  into  subjacent 

mines.     I.,  p.  95. 
the  rule  declared  that  a  person  acting  lawfully  in  the  use  of  his  real  property 
is  not  an  insurer  against  accidental  injuries  which  may  happen  to  others.    L, 
p.  96. 
liability  of  owner  of,  for  permitting  filthy  substances  to  escape  upon  his  neigh- 
bor's premises.     I.,  p.  99. 
liability  of  householder  for  permitting  snow  and  ice  to  accumulate  on  his  roof 

as  to  slide  off  and  injure  travellers.     I.,  p.  99. 
liability  of  owner  of  decayed  wall  which  falls  upon  his  neighbor's  land,  doing 

damage.     I.,  p.  99. 
liability  for  defects  in  real  property  injuring  persons  or  animals  coming  upon 
the  premises.     I.,  pp.  283-825. 

liability  for  an  injury  to  a  person  coming  upon  one's  premises  on  busi- 
ness and  there  injured  by  an  unfenced  hoistway.    Indemaur  v.  Dames, 
I.,  p.  2S3. 
injuries  to  animals  from  pitfalls  in  private  grounds.     I.,  p.  298. 
injuries   to   animals  from  deleterious   substances   exposed  on  private 

grounds.     I.,  p.  299. 
injuries  to  animals  from  spring-guns,  dog-spears,  and  other  instruments 

of  destruction  set  for  defence  of  property.     I.,  p.  300. 
liability  of  one  who  places  poisonous  substances  on  his  premises  in  order 

to  destroy  trespassing  animals.     I.,  p.  302. 
liability  for  setting  spring-guns  and  other  dangerous  instruments  to  pro- 
tect one's  dwelling  or  store  at  night  from  trespassers  or  burglars.    I., 
p.  302. 
injuries  to  trespassers  in  dangerous  places  in  private  house  or  grounds. 

I.,  p.  303. 
endangering  passage  on  private  road.     I.,  p.  307. 

injuries  from  dangerous '  places  in  business  houses  or  grounds.    I.,  pp. 
307-310. 

in  places  not  intended  for  visitors.    I.,  p.  308. 

where  the  premises  are  entered  by  an  unusual  or  unprovided  way. 

I.,  p.  309. 
other  exceptions  and  other  qualifications  to  the  rule  of  liability. 
I.,  p.  309. 
injuries  to  trespassers  on  vessels.     I.,  p.  310. 

injuries  to  persons  visiting  public  exhibitions,  agricultural  fairs,  public- 
houses,  etc.     I.,  p.  311. 
injuries  in  or  about  public-school  buildings.     I.,  p.  312. 
injuries  at  railway  stations.     I.,  p.  313. 

who  entitled  to  use  a  railway  station.     I.,  p.  318.. 

degree  of  care  due  to  persons  using  railway  stations  and  premises. 

i.,  p.  314. 
illustrations  of  negligence  of  the  railway  company.    L,  p.  315. 
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injuries  upon  public  wharves  and  piers.     I.,  p.  316. 
injuries  upon  toll-bridges.     I.,  p.  317. 

injuries  arising  from  the  defective  condition  of  leased  property.    I.,  pp. 
317-325. 

liability  of  lessor  and  lessee  for  injuries  to  third  persons;  whether 

liability  attaches  to  the  lessor  or  lessee.    I.,  p.  317. 
who  is  deemed  the  "occupier"  in  case  of  injuries  to  third  per- 
sons ;  divestiture  of  landlord's  liability.    I.,  pp.  319-323. 
liability  of  the  landlord  to  the  tenant.     I.,  p.  323. 
reciprocal  duties  of  tenants  to  the  same  landlord.     I.,  p.  324. 
right  of  action  by  the  tenant  for  injuries  to  the  leased  premises. 
I.,  p.  324. 
what  excavations  on  private  grounds  near  highways  are  actionable.    I.,  p.  361. 
the  doctrine  that  one  who  invites  another  to  go  upon  his  land  must  not  injure 
him,  illustrated  by  the  case  of  a  traveller  invited  by  a  flag-man  to  cross  a 
railway  track  at  a  private  crossing  made  by  the  railway  company  for  its  own 
purposes.     Sweeny  v.  Old  Colony,  etc.,  R.  Co.,  I.,  p.  408. 
damages  in  case  of  injuries  to  real  property.     II.,  p.  1260. 

KBASONABLB   CARE,     {See  Dbqreb  oi'  Care;   Nkqligknce;    CoNTKiBUTORy 
Nbqliqbnce.  ) 

RECEIVERS, 

proprietors  of  property  in  the  hands  of,  not  liable  on  the  principle  respon- 
deat superior  for  the  wrongs  of  the  receivers  or  their  servants.  11.,  p. 
896. 

liable  for  negligent  injuries  to  employees  the  same  as  other  masters.  II., 
p.  1049. 

of  railways  liable  for  injuries  to  animals.    I.,  p.  509. 

whether  action  lies  against  the  companj'  for  killing  animals  when  the  road  is 
in  the  hands  of  a  receiver.    I.,  p.  510. 

RECORDERS, 

liability  of,  for  mistakes.    II.,  p.  825. 

REGULATIONS   OF   TELEGRAPH   COMPANIES,    {See  Telegraph  Compa- 
nies.) 

RELEASE, 

by  land-owner  of  railway  company  from  the  obligation  to  maintain  fences. 

L,  pp.  526,  527. 
of  damages  to  railway  company  when  right  of  way  is  purchased  not  construed 

as  releasing  damages  for  killing  animals.     I.,  p.  540. 
by  servant  of  master  from  liability  for  damages.    II.,  pp.  1025,  1026. 

RELEVANCY,     {See  Evidence.) 

REMEDIES  AND  PROCEDURE, 
Actions,  by  whom,  brought :  — 

when  father  may  sue  for  injuries  to  minor  child.    I.,  p.  368. 
in  case  of  an  injury  to  property  by  collision  on  the  highway.     I.,  p.  390. 
in  case  of  injury  from  non-repair  of  a  turnpike  or  a   toll-bridge,  the 
person  from  whom  toll  is  demandable.    I.,  p.  574. 
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declaration  must  allege  that  toll  was  demanded  of  the  plaintiff.    I., 
p.  574. 
Actions,  against  whom  brought :  — 

actions  for  removing  lateral  support  of  land  lie  against  one  who  has 
removed  the  support,  under  a  license  from  the  owner.     Gilmore  v. 
Driscoll,  I.,  p.  254. 
remedy  for   unlawful   deprivation  of  support  of  land  an  action   for 

damages  or  an  injunction.     I.,  p.  280. 
in  case  of  injuries  to  animals  by  railways  when  the  railway  is  operated 
by  a  company  not  its  own,  by  a  lessee,  assignee,  or  a  receiver.    L,  p. 
509. 
Joint  and  several  liability :  — 

in  case  of  an  injury  by  collision  on  the  highway,  when  driver  and  pas- 
senger jointly  liable.     I.,  p.  390. 
partners  severally  liable.    I.,  p.  391;  II.,  p.  1048. 
For  railway  injuries  to  cattle :  — 

jurisdiction  and  procedure  under  statutes  requiring  railway  companies  to 

fence  their  roads,  in  actions  for  killing  animals.     L,  p.  632. 
extra-territorial  injuries.     I.,  p.  533. 
form  of  actions.     I.,  p.  533. 
service  of  process.     I.,  p.  538. 
general  rule  as  to  pleading.     I.,  p.  534. 
pleading  duty  to  fence,  and  failure.     I.,  p.  535. 
negative  averments  of  exceptions.    I.,  p.  536. 
evidencein  such  cases.     I.,  p.  537. 
variance  between  pleading  and  proof.    L,  p.  538. 
Nonsuit :  — 

ordered  at  the  close  of  the  defendant's  testimony,  although  at  the  close 
of  plaintiff's  testimony  there  was  ».primd  facie  case.  Unger  \.  Forty- 
second  Street  R.  Co.,  I.,  p.  392. 

[See  Law  ahb  Fact.) 
Sei'vice  of  process :  — 

in  actions  under  statutes  against  railway  companies  for  the  killing  of 
animals.    I.,  p.  533. 

KESERVOIES,     {See  Watek;   Ekal  Pbopeett;   Mines.) 

EES  IPSA  LOQUITUR,     {See  Evidence  of  Negligence.) 

whether  the  fact  that  another  has  been  injured  by  the  accidental  discharge  of  a 

gun  is  of  itself  evidence  of  negligence.    Morgan  v.  Cox,  L,  p.  247. 
the  fact  that  in  consequence  of  one  having  dug  on  his  own  soil  his  neighbor's 

house  gives  way,  not  of  itself  evidence  of  negligence.    I.,  p.  277. 
presumption  of  negligence.     Carney  v.  London,  etc.,  R.  Co.,  JL,  p.  1220;  note, 

n.,  pp.  1227-1232. 

RESPONDEAT  SUPBRIOB, 

where  an  agent  negligently  puts  a  label  of  a  harmless  drug  upon  a  bottle  con- 
taining a  drug  which  is  poisonous,  and  sells  it  for  a  drug  which  is  harmless, 
and  afterwards  the  physician,  on  the  faith  of  the  label,  without  negligence, 
prescribes  it  to  a  patient,  who  is  thereby  poisoned  and  killed,  the  principal 
must  pay  damages.     Thomas  v.  Winchester,  I.,  p.  224. 
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municipal  corporation  liable  for  negligence  of  public  commissioners  of  water- 
works.   Bailey  v.  New  Vork,  II.,  p.  652. 
the  doctrine  respondeat  supei'ior  in  its  relation  to  the  law  of  negligence.    II., 
pp.  861-916. 

liability  of  master  for  acts  of  servant  done  under  his  command.     Greg- 
ory V.  Piper,  n.,  p.  862. 
non-liability  of  master  for  wilful  acts  of  servant    MeManus  v.  Crickett, 

n.,  p.  865. 
non-liability  of  proprietor  for  negligence  of  independent  contractor. 

Hilliard  v.  JRichardson,  II.,  p.  868. 
liability  of  master  for  wrongs  of  servant.     11.,  pp.  884-892. 

general  rule  as  to  master's  liability  for  acts  of  servant.    II.,  pp. 
862,  865,  884. 

extent  of  this  rule;    negligent  and  unintentional  wrongs. 
II.,  p.  885. 
master  not  liable  when  servant  acts  outside  of  authority.     II.,  p. 

885. 
rule  where  the  act  of  servant  is  wilful,  malicious,  wanton,  or  crim- 
inal,    n.,  pp.  865,  886. 
application  of  this  doctrine  to  corporations.    EL,  p.  888. 
rule  where  the  servant  acts  without  orders  or  against  orders.    II., 
p.  889. 
'      liability  of  master  for  servant's  trespasses.     II.,  p.  889. 

rule,  how  affected  by  one's  dominion  over  his  property.    H.,  p. 

890. 
resulting  doctrines.    EC.,  p.  890. 
form  of  the  action  against  the  master ;  whether  trespass  or  case. 

II.,  p.  890. 
when  the  master  and  servant  may  be  jointly  sued.    XL,  p.  891. 
who  are  servants  within  the  meaning  of  the  foregoing  rules.    XL,  pp. 
892-899. 

meaning  of  the  term  "servant;  "    tests  by  which  the  relation  of 

master  and  servant  is  determined.     II.,  p.  892. 
hirer  of  team  and  driver ;  driver  furnished  by  livery-stable  keeper. 

II.,  p.  893. 
master  and  charterer  of  ship.     II.,  p.  894. 
master  of  ship  and  pilots  employed  under  compulsion  of  law.    IL, 

p.  895. 
lessor  and  lessee.    II.,  p.  896. 
vendor  and  vendee.    II.,  p.  896. 

receiver  of  a  railway  and  the  railway  company.    EC.,  p.  896. 
employer  and  licensed  drover,  carrier,  or  the  like.    II.,  p.  896. 
public  officers  and  their  deputies,  assistants,  and  agents.    11.,  p. 

897. 
whether  the  relation  of  master  and  servant  exists  is  a  question  of 
fact.    IL,  p.  899. 
non  liability  of  proprietors  for  wrongs  of  independent  contractors  or 
their  servants.     II.,  pp.  868,  899-909. 

the  general  rule  upon  this  subject.  ,  IE.,  p.  899. 

proprietor  liable  where  the  work  is  wrongful  per  se.    IE.,  p.  900. 
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likewise  wliere  the  work  in  its  nature  is  dangerous  to  others. 

n.,  p.  901. 
but  not  where   the  work  is  lawful,  and  not  dangerous  to 
others,  but  is  done  by  the  contractor'so  as  to  constitute 
a  nuisance.     II.,  p.  902. 
but  the  proprietor  will  be  liable  for  suffering  the  nuisance 
and  continuing  it.     II.,  p.  903. 
duties  of  the  owners  of  fixed  property;  value  of  the  case  of  Bush 

V.  Steinman.    11.,  p.  903. 
proprietor  may  be  liable  by  force  of  statute.     II.,  p.  904. 

or  by  force  of  express  contract.    II.,  p.  906. 
other  circumstances  rendering  the  proprietor  liable.    II.,  p.  907. 
application  of  this  doctrine  to  municipal  corporations.     II.,  p. 

908. 
effect  of  negligence  in  selecting  the  contractor.     IL,  p.  908. 
principal  not  liable  for  injury  done  by  one  contractor  to  another. 

n.,  p.  908. 
liability  of  the  contractor.     11.,  p.  908. 

contractor  not  liable  for  negligence  to  subcontractor.     II.,  p. 
909. 
who  are  independent  contractors  within  the  meaning  of  the  foregoing 
rules,     n.,  pp.  909-916. 

the  general  test  stated.     11.,  p.  909. 

applications  of  this  test  to  building  contracts.    H.,  p.  909. 
to  railway  contracts.     II.,  p.  910. 
in  other  cases.     II.,  p.  911. 
working  at  stated  wages  or  by  the  job.    H.,  p.  912. 
proprietor  liable  where  he  interferes  or  assumes  control.     II.,  p.  913. 
what  supervision  by  the  proprietor  will  make  him  liable.     II.,  p.  913. 
proprietor  may  become  liable  by  ratification  or  adoption.     II.,  p.  915. 
this  maxim  does  not  apply  to  injuries  received  by  one  servant  from  the  negli- 
gence of  another,  in  the  absence  of  negligence  on  the  part  of  the  master. 
IL,  p.  969. 

RETROACTIVE  LAWS, 

statutes  making  the  fact  of  fire  having  been  set  by  railway  locomotives  evi- 
dence of  negligence,  applicable  to  prior  charters.     I.,  p.  171. 

constitutionality  of  statutes  requiring  railway  companies  to  fence  their  roads. 
L,  p.  514. 

RHODE  ISLAND, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  In  death,  n.,  p. 
1305. 

RUNAWAYS, 

liability  in  case  of  collisions  with,  on  the  highways.    I.,  p.  389. 

"RUNNING  SWITCH," 

use  of,  by  railway  company  is  negligence  per  se.    L,  pp.  423,  452, 

RUTHERFORTH, 

views  of,  as  to  the  grounds  on  which  one  is  entitled  to  reparation  for  injuries. 
L,  p.  486. 
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SABBATH,     (See  Sunday.) 

SALE, 

of  diseased  animals ;  liability  of  vendor.    I.,  p.  207. 

SCHOOL-HOUSES, 

injuries  in  consequence  of  defects  in  public-school  buildings  and  grounds.    L, 

p.  312. 
municipal  corporation  not  liable  for  negligence  in  construction  of,  whereby 

injury  happens  to  child  at  school.    Bill  v.  Boston,  II.,  p.  698. 

SCHOOLS, 

non-liability  of  trustees  of  Union  Schools  in  New  York.     11.,  p.  824. 

SEA-WALL, 

liability  of  owner  of  vessel  for  injury  to,  caused  by  the  combined  opera- 
tion of  the  negligence  of  his  crew  in  suffering  the  vessel  to  strand,  and  the 
action  of  the  wind  and  waves.  Lords  Bailiff-Jurats  v.  Trinity  House, 
n.,  p.  1063. 

"SEEN  DANGER," 

distinction,  with  reference  to  contributory  negligence,  between  the  duty  to  use 
efforts  to  avoid  a  seen  danger  and  not  anticipating  a  future  unseen  danger. 
1,  p.  169. 

SELE-DEPENCE,     (See  Defence  or  the  Person  ;  Defence  or  Propbbtt.) 

SERVANTS, 

who  are,  within  the  meaning  of  the  rule  which  makes  a  master  liable  to  third 
persons  for  injuries  done  by  his  servants,  see  Respondeat  Supeeiok,  II.,  pp. 
892-909. 

as  to  liability  of  a  master  to  a  third  person  for  wrongs  committed  by  his  ser- 
vant, see  Respondeat  Supekioe. 

as  to  liability  of  a  master  to  his  servant  for  negligent  Injuries,  see  Master 
AND  Servant. 

for  non-feasance,  or  omission  of  duty,  servant  liable  only  to  master.  Harriman 
V.  Stowe,  II.,  p.  1057. 

for  acts  of  misfeasance,  servant  liable  to  the  person  injured.     Ibid. 

personal  liability  of  servant  to  third  persons.    H.,  p.  1060. 

liability  of  servant  to  master.    H.,  p.  1061. 

liability  of  servant  to  fellow-servant.    EC.,  p.  1062. 

SERVICE  OE  PROCESS, 

in  actions  under  statutes  against  railway  companies  for  the  killing  of  animals. 
1,  p.  533. 

SEWERS, 

liability  of  municipal  corporation  for  negligence  in  the  construction  of.  Roch- 
ester White-Lead  and  Oil  Co.  v.  Rochester,  II.,  p.  673;  note,  IL,  p.  750. 

SHERIFF, 

liability  of,  for  non-execution  of  process  and  other  defaults.    11.,  pp.  825,  826. 
liability  that  of  a  gaosi-insurer.     II.,  p.  825. 
effect  of  misnomer  in  process.    11.,  pp.  825,  826. 
liable  for  recapture  of  goods  levied  on.    II.,  p.  826. 
for  loss  of  money  collected.    II.,  p.  826. 
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SHIP-OWNER, 

non-liability  of,  for  wrongs  of  pilots  employed  under  compulsion  of  law.  IL, 
p.  895. 

SHIPPEE  OP  DANGEROUS  GOODS, 

duty  of,  to  notify  carrier  of  the  nature  of  the  contents  of  packages  of  danger- 
ous goods  delivered  to  him.     I.,  p.  44. 
liability  of  owner  who  ships  dangerous  goods  without  informing  the  carrier  of 
their  dangerous  character.     I.,  p.  230. 

liability  of  the  carrier  in  such  cases.    I.,  p.  230. 
SHIPS,  , 

non-liability  of  owners  of,  for  injuries  to  trespassers  in  consequence  of  hatches 
being  left  open.     I.,  p.  310. 

SIDEWALKS, 

liability  of  abutting  owners  or  occupiers  for  constructing  or  maintaining  dan- 
gerous areas  under.     Coupland  v.  Bardingham,  I.,  p.  327 ;  note,  I.,  p.  328. 
liability  where  the  accident  happens  from  the  intervening  negligence  of 

a  third  person.     I.,  p.  345. 
objects  falling  upon  sidewalks.    I.,  pp.  347-351. 
tools  of  workmen,  swinging  stages,  abutting  walls.    L,  p.  347. 
snow  and  ice  falling  from  roofs.     I.,  p.  348. 
dangerous  walls,  chimneys,  cornices,  etc.     I.,  p.  349. 
obstructions  and  excavations  in  the  operation  of  building.    I.,  pp.  353-356. 
accumulations  of  snow  and  ice  contrary  to  town  ordinances.     I.,  p.  860. 
obstructions  on  sidewalks  which  the  city  must  guard  or  repair.    II.,  pp. 

782-784. 
duty  in  respect  of  the  repair  of  crosswalks.    II.,  p.  784, 

SIGNALS,     {See  Railway-Crossings.) 

omission  to  give,  at  railway-crossing  not  evidence  of  negligence  in  case  of  per- 
son killed  beyond  crossing.    I.,  p.  452. 
duty  of  railway  engineer  to  ring  bell  and  sound  whistle  when  cattle  are  seen 
on  the  track.    I.,  p.  505. 

SIGNS,     (See  Railwat-Ckossinqs.) 

owner  of  swinging  sign,  erected  in  violation  of  city  ordinance,  liable  for  damage 
where  it  is  blown  down  by  extraordinary  wind.  Salisbury  v.  Berehenroder, 
n.,  p.  1067. 

SNOW  AND  ICE, 

liability  of  householder  for  permitting  snow  and  ice  to  accumulate  on  his  roo{ 

so  as  to  slide  off  and  injure  travellers.    I.,  p.  99 ;  Qarland  v.  Tofwne,  I.,  pp. 

383,  348. 
liability  of  abutting  owner  for  permitting  snow  and  ice  to  accumulate  on  the 

sidewalk  in  violation  of  a  town  ordinance.    I.,  p.  360. 
liability  of  municipal  corporation  for  suffering  roads  to  become  obstructed  by 

snow,    n.,  p.  786. 

SOLDIER, 

liability  of,  for  accidental  injuries  in  the  use  of  his  piece.    {See  Pirb-arms.) 

SOUTH  CAROLINA, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    L,  p.  215. 
statutes  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1306. 
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SPECIAL  DAMAGES,    (See  Damages.) 

SPEED  OF  TRAINS, 

duty  of  a  railroad  company  to  run  within  the  rate  of  speed  prescribed  by 

statute  or  ordinance ;  liability  for  running  at  a  prohibited  or  unreasonable 

rate  of  speed.    I.,  p.  418. 
liability  of  railway  companies  for  injuries  to  animals  where  their  trains  are 

run  at  an  excessive  or  prohibited  rate  of  speed.     I.,  p.  605. 
duty  to  slacken  speed  of  train  when  cattle  are  seen  on  the  track.    I.,  p.  506. 

SPRING-GUN'S,     {See  Defenob  oe  Property.)      , 

STATUTE  OP  LIMITATIONS,     (.See  Laches.) 

in  case  of  unlawful  removal  of  support  from  land,  begins  to  run  from  the  time 

when  the  injury  accrues.    I.,  p.  280. 
applications  of,  to  actions  for  injuries  resulting  in  death.    II.,  p.  1283. 

STATUTES, 

construction  of  statutes  requiring  railway  companies  to  fence  their  roads,  see 

Railway  Injuries  to  Animals,  I.,  pp.  516-540. 
as  to  statutes  giving  a  right  of  action  for  injuries  resulting  in  death,  see  Injuries  ' 

Causing  Death,  II.,  pp.  1294-1309. 
towns  in  New  England  not  liable  at  common  law  to  private  action  for  non- 
repair of  highways  and  bridges,  but  liable  by  statute.     I.,  p.  620. 
decisions  under  special  statutes,  giving  a  right  of  action  against  master  for 
injuries  to  servant.     H.,  pp.  996-1008. 

under  Civil  Code  of  California.    11.,  p.  997. 
under  Code  of  Georgia.    11.,  p.  997. 
under  Illinois  Miners'  Act.    II.,  p.  998. 
under  Iowa  statute.    IL,  p.  1000. 

under  Kentucky  statute  relating  to  death  by  wilful  neglect.    II.,  p.  1003. 
under  Revised  Statutes  of  Maine.     11.,  p.  1004. 
under  Missouri  Damage-Act.    II.,  p.  1007. 
under  English  Coal-Mine  Regulations  Act,  1872.    IE.,  p.  1007. 
liability  of  proprietors  under  statutes  for  wrongs  of  independent  contractors. 

IL,  p.  904. 
how  affect  the  doctrine  of  contributory  negligence.    II.,  p.  1175. 
manner  of  pleading  statutory  enactments.     11.,  p.  1249. 

STATUTES  CONSTRUED  OR  REFERRED  TO,     {The.  explanatory  words  indi- 
cate either  the  subject  of  the  statutes,  or  the  subject  in  illustration  of  which 
they  are  cited.) 
American,  — 
United  States, 

Stat,  at  Large,  304,  chap.  191,  J  13,  steam-boiler  explosions.    L,  p.  113. 
Alabama, 
Code  1852,  §  1938,  action  where  injury  amounts  to  felony.    II.,  p.  1282. 
Rev.  Code  1867,  ^  2297,  action  where  injury  amounts  to  felony.     II.,  p.  1282. 
Code  1876,  p.  635,  ^§  2641,  2642,  action  where  injury  results  in  death.     IE.,  p. 

1295. 
Code  1876,  p.  684,  ?  2899,  action  for  death  of  minor  child.     IL,  p.  1295. 
Code  1876,  p.  740,  fences.     L,  p.  210. 
Code  1876,  §  1700,  cattle  killed  by  locomotive.    I.,  p.  513. 
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Arkansas, 

Ark.  Dig.  Stat.  1874,  p.  834,  g?  4760,  4765,  action  for  death  by  wrongful  act. 
II.,  p.  1295. 

Ark.  Dig.  Stat.,  J  5721,  telegraphs.     II.,  p.  836. 
Aj-izona, 

Comp.  Laws  1877,  p.  537,  chap.  54,  J?  1,  2,  action  for  death  by  wrongful  act. 
II.,  p.  1295. 
California, 

Stat.  April,  1855,  fences.     I.,  p.  210. 

Penal  Code,  §  638,  telegraphs,     11.,  p.  836. 

1  Code  Civ.  Proc.  1874,  pp.  194,  223,  224,  g?  376,  377,  339,  action  for  death 
caused  by  wrongful  act.     II.,  p.  1296. 
measure  of  damages.     II.,  p.  1266. 

Code  Civ.  Proc,  §  377,  action  for  death  of  child.     II.,  p.  1266. 
Colorado, 

Gen.  Laws  Col.  1877,  pp.  342,  343,  chap.  25,  ??  1,  2,  3,  4,  action  for  death  by 
wrongful  act.     TL,  pp.  1296,  1297. 
Connecticut, 

Gen.  Stat.  Rev.  1866,  p.  202,  §?  544,  546,  Statute  of  Limitations.     H.,  p.  1283. 

Gen.  Stat.  1875,  p.  342,  §  8,  telegraphs.     II.,  p.  836. 

Gen.  Stat.  Rev.  1875,  p.  422,  chap.  6,  g  9,  tit.  19,  action  where  Injury  results  in 
death.     II.,  p.  1297. 

Gen.  Stat.  Rev.  1875,  p.  488,  ?  8,  railway  fences.    II.,  p.  1297. 
Delaware, 

Rev.  Code  Amend.  664,  action  for  death  by  wrongful  act.    11.,  p.  1297. 
Georgia, 

Code  1873,  §§  2083,  3036,  action  for  injuries  to  employees.    IL,  pp.  997,  998, 
1280. 

Code  1873,  g  2202,  railroad  companies.     II.,  p.  998. 

Code  1873,  §  2942,  cattle  killed  by  locomotive.     L,  p.  540. 

Code  1873,  g  3033,  cattle  killed  by  locomotive.     I.,  p.  513 ;  11.,  p.  998. 

Code  1873,  g  2968,  right  of  action  for  physical  injury.    IL,  p.  1297. 

Code  1873,  ^  2970,  action  for  injury  amounting  to  felony.     IL,  pp.  1281,  1297. 

Code  1873,  g  2971,  death  from  wrongful  act.     IL,  pp.  1279,  1286,  1297. 

Irvin's  Code,  |  2891,  cattle  killed  by  locomotive.     I.,  p.  540. 
Illinois, 

Stat.  1863,  p.  954,  g  1,  fences.    L,  p.  525. 

Laws  1865,  p.  126,  §  2,  diseased  sheep.     I.,  p.  206. 

Laws  1869,  p.  308,  duty  to  ring  bell  at  railway-crossings.    L,  p.  421. 

Rev.  Stat.  1874,  p.  811,  §  62,  railway  fences.     L,  p.  519. 

Rev.  Stat.  1874,  p.  704,  chap.  93,  Miners  Act.     H.,  p.  1012. 

Rev.  Stat.  1877,  p.  558,  death  by  wrongful  act.     11.,  p.  1298. 

Rev.  Stat.  1877,  p.  769,  g  48,  railway  fences.     L,  pp.  519,  520,  525. 

Rev.  Stat.  1877,  p.  775,  g  89,  railway  fires.     L,  p.  171. 

Rev.  Stat.  1877,  p.  996,  l^  6,  7,  telegraphs.    H.,  p.  836. 

Rev.  Stat.  1879,  ?  158,  fires.    L,  p.  150. 

Sess.  Acts  1865,  p.  103,  railway  fences.    I.,  p.  519. 

Underwood's  Stat.  1878,  p.  703,  chap.  70,  |2  1.  2,  death  from  wrongful  act    II., 
pp.  999,  1298. 

Underwood's  Stat.,  p.  868,  J  3,  Miners  Act.    n.,  p.  999. 
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Underwood's  Stat,  p.  879,  ?  8,  Miners  Act.     IL,  p.  999. 
Underwood's  Stat.,  p.  871,  §  14,  Miners  Act.    U.,  p.  998. 
Kurd's  m.  Stat.  1877,  p.  661,  g  14,  Miners  Act.    H.,  p.  998. 
Kurd's  111.  Stat,  chap.  70,  §  1,  Miners  Act     11.,  p.  999. 
Kurd's  111.  Stat,  p.  668,  2  3,  Miners  Act     IL,  p.  999. 
Indiana, 
Acts  1853,  p.  113,  process  In  action  for  killing  cattle  may  be  served  on  railroad 

conductors.    I.,  p.  533. 
Acts  1863,  cattle  killed  by  locomotive.    I.,  p.  534. 
1  Rev.  Stat  1876,  p.  751,  J  1,  cattle  killed  by  locomotive.    I.,  p.  510. 

1  Rev.  Stat.  1876,  p.  753,  I  2,  cattle  killed  by  locomotive.    I.,  p.  534. 

2  Rev.  Stat  1876,  p.  309,  art  46,  g  784,  death  from  wrongful  act    H,  pp. 
1279,  1298. 

2  Rev.  Stat  1876,  p.  868,  J  1,  telegraphs.     II.,  p.  836. 

1  Gavin  &  Kord  Stat  522,  g  1,  railway  injuries  to  cattle.    I.,  p.  531. 

1  Gavin  &  Hord  Stat  523,  §  1,  jurisdiction.    I.,  p.  533. 

1  Gavin  &  Hord  Stat  523,  g  3,  Double-Damage  Act     I.,  p.  540. 

1  Gavin  &  Hord  Stat.  523,  §  4  railway  fences.    I.,  p.  526. 

2  Gavin  &  Hord  Stat.  62,  note,  process  may  be  served  on  railroad  conductors 
in  action  for  killing  cattle.    I.,  p.  533. 

2  Gavin  &  Kord  Stat  330,  J  782,  Statute  of  Limitations.    IL,  p.  1286. 
Iowa, 

Laws  1846,  p.  3,  §  1,  fires.    L,  p.  150. 

Laws  1862,  chap.  169,  ^  3,  railway  injuries  to  cattle.    I.,  p.  518. 

Laws  1862,  chap.  169,  §  7,  death  from  wrongful  act    II.,  p.  1276. 

Code,  §  1288,  railway-crossings.     I.,  pp.  427,  518. 

Code,  g  1289,  railway  injuries  to  cattle.    I.,  p.  532. 

Code  1873,  §  1289,  railway  fires.    I.,  p.  171. 

Code  1873,  |  1307,  master  and  servant     II.,  pp.  1000,  1001. 

Code  1873,  I  1327,  telegraphs.    H.,  p.  836. 

Code  1873,  p.  431,  g§  2525,  2-526,  2527,  death  from  wrongful  act    U.,  p.  1298. 

Code  1873,  p.  431,  g  2528,  death  from  wrongful  act    H.,  p.  1276. 

Code  1873,  p.  435,  g  2556,  action  for  death  of  minor  child.    IL,  p.  1298. 

Code  1873,  ?  4072,  travelling  on  Sunday.    II.,  p.  1096. 
Kansas, 

Gen.  Stat,  chap.  40,  fences.    I.,  p.  211. 

Gen.  Stat  1868,  p.  709,  chap.  80,  art  18,  g  422,  death  from  wrongful  act    II., 
p.  1299. 

Gen.  Stat.  1122,  chap.  118,  §  2,  railway  fires.    L,  p.  171. 

2  Dassler's  Stat  720,  chap.  80,  art  18,  death  from  wrongful  act    K.,  p.  1299. 

2  Dassler's  Stat,  §  4605,  railway  injuries  to  cattle.     I.,  p.  532. 

Laws  1874,  chap.  93,  J  1,  railway  injuries  to  cattle.    L,  p.  532. 

Comp.  Laws  1879,  p.  656,  chap.  80,  art  18,  g  422,  death  from  wrongful  act. 
n.,  p.  1299. 
Kentucky, 

Gen.  Stat  1873,  p.  340,  |  10,  telegraphs.    II.,  p.  836. 

Gen.  Stat  1873,  pp.  550,  551,  death  from  wrongful  act    IL,  p.  1299. 

Gen.  Stat  1873,  p.  552,  cattle  killed  by  locomotive.    IE.,  p.  513. 

Gen.  Stat  1873,  chap.  57,  §  3,  death  from  wrongful  act    H.,  p.  1277. 

Gen.  Stat  1879,  pp.  550,  551,  gg  1,  3,  death  from  -wrongful  act    11.,  p.  1299. 
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Eev.  Stat.,  chap.  28,  §  4,  action  where  injury  amounts  to  felony.     II.,  p.  1281. 

2  Stanton's  Eev.  Stat.  510,  g  1,  damages.     EL,  p.  1003. 

2  Stanton's  Eev.  Stat.  510,  g  3,  death  from  wrongful  act.    II.,  pp.  1003,  1024, 

1277. 
Stat.  March  10,  1854,  death  from  wrongful  act.    II.,  p.  1024. 
Ijouisiana, 

Voorhies's  Eev.  Stat.  1876,  p.  122,  ?  435,  death  from  wrongful  act.    H,  p. 

1299. 
Eev.  Stat.  1876,  g  3761,  telegraphs.    H.,  p.  836. 
Maine, 

Stat.  1821,  chap.  128,  ?§  6,  9,  fences.    I.,  p.  212. 

Eev.  Stat.  1840,  chap.  25,  |  89,  action  for  personal  injury.     EL,  p.  1259. 
Eev.  Stat.  1840,  railway  companies.    II.,  p.  1004. 
Eev.  Stat.  1841,  chap.  25,  ^  57,  89,  highways.    H.,  pp.  757,  1259. 
Eev.  Stat.  1842,  chap.  9,  g  5,  railway  fires.    I.,  p.  171. 
Eev.  Stat,  chap.  16,  ^  9,  sewers.     II.,  p.  750. 
Eev.  Stat,  chap.  25,  \  21,  fires.     I.,  p.  148. 
Eev.  Stat.  1871,  chap.  30,  §  1,  dogs.     I.,  p.  196. 
Eev.  Stat.  1871,  p.  455,  ?  36,  death  from  wrongful  act    EL,  p.  1299. 
Eev.  Stat  1871,  chap.  53,  I  1,  telegraphs.    II.,  p.  836. 
Acts  1874,  chap.  215,  towns  liahle  for  non-repair  of  highways.    IL,  p.  757. 
Eev.  Stat,  chap.  18,  ^  40,  highways.     EL,  p.  770. 
Maryland, 

1  Code  1860,  chap.  171,  g  117,  telegraphs.     IT.,  p.  836. 

1  Code,  art.  28,  g  1,  county  commissioners.    I.,  p.  619. 

1  Code,  art  77,  \  2,  railway  fires.     I.,  p.  171. 

Eev.  Code  1878,  p.  724,  art.  67,  %  15,  g§  1-4,  death  from  wrongful  act     IL,  p. 

1299. 
Massachusetts, 
Anc.  Chart,  pp.  55,  56,  247,  249,  267,  269,  279,  towns.    EL,  p.  703. 
Co).  Stat.  1648 ;  2  Col.  Eec.  229,  highways.    IL,  p.  703. 
Col.  Stat  1672,  p.  12.    II.,  p.  703. 

Prov.  Stat  1692-3  (4  W.  &  M.),  chap.  28,  school-houses.    EL,  p.  703. 
Prov.  Stat  1693-4  (5  "W.  &  M,),  chap.  6,  gg  1,  6,  highways  and  bridges.     IL, 

p.  703. 
Prov.  Stat.  1694-5,  chap.  13,  school-houses.     II.,  p.  708. 
1  Prov.  Laws  (State  ed.),  64,  66,  182,  school-houses.     H.,  p.  703. 
1  Prov.  Laws  (State  ed.),  136,  137,  highways  and  bridges.    EL,  p.  703. 
Stat.  1785,  chap.  75,  §  8,  school-houses.    IL,  p.  703. 
Stat.  1786,  chap.  81,  gj  1,  7,  highways  and  bridges.    II.,  p.  703. 
Eev.  Stat,  chap.  15,  I  8,  school-houses.    IL,  p.  703. 
Stat.  1820,  chap.  65,  law  of  the  road.     I.,  p.  386. 

Stat  1821,  chap.  110,  §  1,  establishing  city  of  Boston.     H.,  pp.  709,  710. 
Stat  1821,  chap.  110,  g  19,  school-houses.    II.,  p.  699. 
Stat  1830,  chap.  4,  gj  1,  11,  railroads.     IL,  p.  904. 
Eev.  Stat.,  chap.  25,  gg  1,  2,  highways  and  bridges.     11.,  p.  703. 
Eev.  Stat.  1850,  chap.  5,  highways  and  bridges.     II.,  p.  703. 
Eev.  Stat  1854,  chap.  448,  I  56,  school-houses.    EL,  p.  699. 
Gen.  Stat,  chap.  3,  g  7,  cl.  17,  school-houses.    IL,  p.  699. 
Gen.  Stat,  chap.  18,  g  1,  school-houses.    II.,  p.  703. 
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Gen.  Stat,  chap.  38,  JJ  36,  40,  school-houses.     11.,  pp.  699,  710. 

Gen.  Stat,  chap.  44,  H  1,  21,  22,  highways.     II.,  p.  710. 

Gen.  Stat,  chap.  48,  sewers.     II.,  p.  711. 

Gen.  Stat,  chap.  63,  J  61,  bridges.     II.,  p.  794. 

Gen.  Stat,  chap.  63,  J  95,  railway-crossings.     II.,  p.  1080. 

Gen.  Stat  1860,  chap.  63,  g  101,  railway  fires.     I.,  p.  171. 

Gen.  Stat,  chap.  64,  §  10,  telegraphs.     11.,  p.  836. 

Rev.  Stat  1836,  chap.  58,  §  13,  dogs.     I.,  p.  196;  II.,  p.  1085. 

Rev.  Stat,  chap.  51,  ?§  1,  3,  law  of  the  road.     I.,  pp.  378,  383,  385,  386. 

Rev.  Stat.  1841,  chap.  25,  JJ  57,  89,  towns  liable  for  non-repair  of  highway. 

II.,  p.  757. 
Stat  1841,  chap.  115,  sewers.    II.,  p.  711. 
Stat.  1857,  chap.  225.  sewers.    II.,  p.  711. 
Stat  1869,  chiip.  Ill,  sewers.     II.,  p.  711. 
Gen.  Stat.  1860,  chap.  127,  J  1,  evidence.     II.,  p.  1289. 
Gen.  Stat  1860,  chap.  128,  I  1,  evidence.     II.,  p.  1289. 
Gen.  Stat.  1860,  p.  648,  chap.  127,  what  actions  survive.    II.,  p.  1300. 
Gen.  Stat  1860,  p.  651,  chap.  128,  when  action  survives.     II.,  p.  1300. 
Gen.  Stat  1860,  p.  794,  chap.  160,  death  from  wrongful  act     II.,  p.  1300. 
Rev.  Stat,  chap.  25,  §  22,  towns  liable  for  non-repair  of  highways.    11.,  pp. 

757,  1259. 
Stat.  1871,  chap.  145,  remedy  by  indictment.    DC.,  p.  710. 
Michigan, 
1  Comp.  Laws  1857,  J  628,  fences.    I.,  p.  212. 
1  Comp.  Laws  1871,  I  2002,  law  of  the  road.     L,  p.  383. 
1  Comp.  Laws  1871,  ^§  2638,  2639,  telegraphs.     IL,  p.  836. 

1  Comp.  Laws,  chap.  70,  §  15,  telegraphs.     II.,  p.  836. 

2  Comp.  Laws  1871,  p.  1882,  chap.  212,  Jg  1,  2,  death  from  wrongful  act.    IL, 
p.  1300. 

Minnesota, 
2  Stat,  at  Large,  1873,  p.  913,  chap.  44,  tit  2,  J  25,  death  from  wrongful  act. 
n.,  p.  1301. 


Rev.  Code  1857,  p.  178,  art.  38,  bridge  contractors.     II.,  p.  822. 
Rev.  Code  1871,  p.  141,  chap.  8,  J  676,  death  from  wrongful  act    II.,  p.  1301. 
Missouri, 
Rev.  Stat  1835,  p.  624,  fires.    L,  p.  150. 

1  Rev.  Stat.  1855,  p.  437,  J  52,  railway  injuries  to  cattle.     I.,  p.  518. 
1  Rev.  Stat.  1855,  p.  647,  railway  injuries  to  person.     II.,  p.  1005. 
Gen.  Stat.  1865,  p.  601,  railway  injuries  to  person.     11.,  p.  1005. 
1  Rev.  Stat  1879,  p.  341,  ?  2121,  death  from  wrongful  act    II.,  pp.  1004,  1280, 

1288,  1301. 
1  Rev.  Stat  1879,  p.  351,  §  2125,  Statute  of  Limitations.     II.,  pp.  1284,  1301. 
1  Rev.  Stat  1879,  pp.  349-351,  ?g  2121-2123,  death  from  wrongful  act    II.,  p. 

1301. 
1  "Wag.  Stat.  310,  §  43,  where  railway  track  need  not  be  fenced.    I.,  pp.  519, 

520. 
1  Wag.  Stat  311,  §  43,  railway  injuries  to  cattle.     I.,  pp.  518,  532. 
1  Wag.  Stat  519-521,  death  from  wrongful  act    n.,  pp.  1005,  1280,  1284,  1288, 

1301. 
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1  Wag.  Stat.  520,  ?  5,  Damage  Act.     I.,  p.  539. 

1  Wag.  Stat.  638,  fires.     I.,  p.  150. 
Nebraska, 

Gen.  Stat.  1873,  pp.  272,  273,  ?§  1,  2,  death  from  wrongful  act.     II.,  p.  1302. 
Nevada, 

1  Comp.  Laws  1873,  p.  89,  ?§  115,  116,  death  from  wrongful  act.     IL,  p.  1303. 

2  Comp.  Laws,  §  3516,  telegraphs.    11.,  p.  836. 
New  Hampshire, 

1  Laws,  583,  law  of  the  road.     I.,  p.  384. 

Gen.  Stat.,  chap.  70,  ?  11,  highways.     I.,  p.  339. 

Gen.  Stat.,  chap.  225,  §  3,  travelling  on  Sunday.    11.,  p.  1095. 

Gen.  Stat.  1867,  p.  529,  chap.  264,  g  14,  death  from  wrongful  act.    IL,  p.  1302. 

Rev.  Stat.,  chap.  118,  I  1,  travelling  on  Sunday.     II.,  p.  1095. 

Rev.  Stat.  151,  J  7,  highways.     U.,  p.  1263. 

Comp.  Stat.,  chap.  124,  J  1,  travelling  on  Sunday.    II.,  p.  1095. 
New  Jersey, 

Laws  1859,  chap.  219,  H  20,  21,  duties  of  board  of  chosen  freeholders.     I.,  p. 
620. 

Rev.  Stat.  1860,  p.  86,  §  9,  duties  of  hoard  of  chosen  freeholders.     L,  p.  620. 

Revision,  86,  ^  9,  bridges.    IE.,  p.  797. 

Revision,  88,  g  17,  bridges.     11.,  p.  798. 

Rev.  Stat.  1877,  p.  294,  H  1-3,  death  from  wrongful  act.    H.,  p.  1302. 

Rev.  Stat.  1877,  p.  1176,  \  12,  telegraphs.     H.,  p.  836. 
New  York, 

2  Rev.  Stat.  1829,  p.  29,  g  2,  action  where  injury  amounts  to  felony.     II.,  p. 
1281. 

Stat.  1834,  p.  453,  H  12,  14,  Damage  Act.     IL,  p.  662. 

Stat.  1845,  p.  193,  chap.  185,  taking  private  property  for  public  benefit.    IL,  p. 

668. 
Stat.  1855,  chap.  6,  lateral  support.     I.,  p.  275. 
Stat,  at  Large,  635,  §  44,  fences  at  railway-crossings.     I.,  p.  525. 
Sess.  Laws  1838,  p.  253,  fences.    I.,  p.  214. 
Laws  1848,  p.  221,  duty  to  restrain  cattle.     I.,  p.  529. 
1  Rev.  Stat  357,  358,  town  officers.     L,  p.  622. 
1  Rev.  Stat.  (2d  ed.)  500-505,  obstructing  travel.     I.,  p.  330. 
1  Rev.  Stat.  (2d  ed.)  517,  521,  ^  106-135,  obstructing  travel.     L,  p.  329. 
Rev.  Stat.  694,  g  23,  selling  poisons  without  label.     I.,  p.  230. 

1  Rev.  Stat.  706,  J  20,  dogs.     L,  p.  198. 

2  Rev.  Stat.  543,  §  3366,  fences  at  railway-crossings.     I.,  p.  525. 

2  Rev.  Stat.  (2d  ed.)  456,  §  16,  action  brought  by  infant.     IL,  p.  1123. 

3  Edm.  Stat,  at  Large,  722,  §  11,  telegraphs.    II.,  p.  836. 

3  Banks  &  Bro.'s  Rev.  Stat.  (6th  ed.)  569,  570,  chap.  4,  tit  1,  ^  2-4,  death 
from  wrongful  act.     IT.,  p.  1303. 
North  Carolina, 
Rev.  Code,  chap.  16,  ?  2,  fires.    I.,  p.  150. 
Rev.  Code  1855,  chap.  1,  g  1,  when  action  abates.    11.,  p.  1287. 
Battle's  Rev.  Stat  119,  I  11,  railway  companies.     I.,  p.  513. 
Battle's  Rev.  Stat.  1873,  pp.  414,  415,  chap.  45,  JJ  121-123,  death  from  wrong- 
ful act    n.,  p.  1304. 
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Ohio, 
2  Ciirwen's  Rev.  Stat.  1853,  p.  1673,  chap.  1105,  g  1,  death  from  wrongful  act 

II.,  p.  1304. 
Sayler's  Stat.  761,  J  8,  telegraphs.    11.,  p.  836. 
Sayler's  Stat.  877,  fences.     I.,  p.  214. 

Sayler's  Stat.  2590,  chap.  2143,  g  2,  distribution  of  damages.     11.,  p.  1304. 
1  Swan's  Eev.  Stat.  426,  fences.    I.,  p.  478. 

1  Swan's  Eev.  Stat.  883,  taking  up  stray  cattle.     I.,  p.  478. 
Oi'egon, 

Gen.  Laws  1872,  p.  776,  §  18,  telegraphs.    11.,  p.  836. 
Gen.  Laws  1874,  p.  187,  chap.  4,  death  from  wrongful  act.    XL,  p.  1306. 
Pennsylvania, 
Act  April  14,  1851,  dogs.    I.,  p.  199. 
Bright.  Dig.  876,  pi.  41,  highways.     I.,  p.  622. 

2  Bright.  Purd.  Dig.  Stat.  1873,  p.  1093,  gg  1-6,  death  from  wrongful  act.    XL, 
p.  1305. 

2  Bright.  Purd.  Dig.  1394,  §  1,  telegraphs.     IL,  p.  836. 
Rhode  Island, 

Gen.  Stat.  1872,  pp.  444, 445,  chap.  193,  gj  16-21,  death  from  wrongful  act.    U., 
p.  1305. 
South  Carolina, 

Rev.  Stat.  1873,  p.  507,  chap.  109,  §§  2-4,  death  from  wrongful  act.    11.,  p.  1306. 
Tennessee, 
Acts  1807,  chap.  8,  g  1,  fences.     L,  p.  215. 
Code,  ?  1169,  evidence.    L,  p.  513. 

2  Stat.  1871,  J§  2291,  2292,  death  from  wrongful  act.    11.,  pp.  1284,  1306. 
Thomp.  &  Steg.  Stat.,  §J  1166,  1168,  railway  companies.     I.,  pp.  451,  579. 
Thomp.  &  Steg.  Stat.  {^  1322,  1324,  telegraphs.    IL,  p.  836. 
Texas, 
Const.  1875,  art.  XVL    H.,  p.  1306. 

Eev.  Stat.  1879,  p.  29,  ?  26,  death  from  wrongful  act.    11.,  p.  1306. 
Eev.   Stat.   1879,   pp.  419,  420,   tit.  LII.,  arts.  2899-2909,  action  for  injuries 

causing  death.     II.,  p.  1307. 
Eev.  Stat.  1879,  tit.  XXIX.,  chap.  7,  art.  1255,  action  does  not  abate  on  death 
of  party  pending  the  suit.     11.,  p.  1307. 
Utah, 
Comp.  Laws  1876,  p.  397,  chap.  9,  §2  1,  2,  death  from  wrongful  act.    U.,  p. 
1308. 
Vei'Tnont, 
Gen.  Stat.,  chap.  25,  J  41,  bridges.    U.,  p.  759.  . 

Gen.  Stat.  1863,  p.  391,  chap.  52,  §§  15-17,  death  from  wrongful  act.    II.,  p. 

130S. 
Gen.  Stat.  1870,  p.  88,  J  42,  highways  and  bridges.     II.,  p.  798. 
Virginia, 
Code  1873,  p.  619,  Jg  2,  3,  telegraphs.     H.,  p.  836. 

Code  187.S,  p.  996,  tit.  XLIV.,  chap.  145,  §g  7-9,  death  from  wrongful  act 
IL,  p.  1308. 
West  Virginia, 
Code  1858,  p.  545,  chap.  103,  death  from  wrongful  act    11.,  p.  1309. 
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Rev.  Stat.  1879,  p.  671,  chap.  107,  H  5,  6,  death  from  wrongful  act    IL,  p. 
1309. 
Wisconsin, 

Gen.  Laws  1856,  chap.  122,  J  15,  railway  fences.    L,  p.  519. 

Rev.  Stat.  1873,  chap.  96,  measure  of  damages.    IL,  p.  1259. 

Rev.  Stat.  1878,  ?  1810,  fences.     L,  p.  521. 

Rev.  Stat.  1878,  ?  1811,  fences.    I.,  p.  524. 

Rev.  Stat.  1878,  chap.  55,  g  1390,  fences.    L,  p.  215. 

Rev.  Stat.  1878,  ?  4557,  telegraphs.     IL,  p.  836. 

Rev.  Stat.  1878,  p.  1020,  chap.  178,  ?§  4255,  4256,  death  from  wrongful  act    IL, 
pp.  1287,  1309. 

Taylor's  Stat.  1874,  §§  12,  13,  action  where  injury  results  in  death.    II.,  p.  757. 

Taylor's  Stat.  513,  g  156,  towns  liable  for  non-repair  of  highway.     II.,  p.  756. 
British,  — 
Anne, 

6,  c.  31,  fires.    L,  pp.  120,  148,  152. 

8,  c.  12,  docks.'    L,  p.  596. 
Charles  II., 

13  &  14,  c.  12,  I  18,  construction  of  word  "may."    L,  p.  547. 
Edward  I., 

2,  c.  6,  actions  against  hundreds.     L,  p.  577. 

3,  u.  9,  hue  and  cry.     I.,  p.  577. 

13,  c.  2,  actions  against  hundreds.     I.,  p.  578. 

Statute  of  Westminster  the  2d,  i;.  15,  action  by  infant.    IL,  p.  1242. 
Edward  IV., 

5,  c.  2,  bridges.    I.,  p.  578. 

5,  c.  3,  bridges.    IE.,  p.  700. 
Elizabeth, 

5,  c.  4,  J  31,  licenses.     11.,  p.  897. 
27,  c.  13,  cited.     L,  p.  578. 

43,  c.  4,  sea-walls.    IL,  pp.  637,  641. 
George  III., 

14,  c.  78,  2  84,  fires.    L,  p.  128. 

14,  c  78,  li  85,  86,  fires.    L,  pp.  21,  120,  125,  126,  132. 
32,  c.  101,  canal  acts.    L,  pp.  542,  543,  547,  548,  551,  553. 
43,  c.  59,  I  4,  restraint  of  water.    L,  p.  86. 
51,  c.  143,  J  2,  docks.    L,  p.  596. 
51,  c.  143,  I  29,  docks.    L,  p.  597. 

51,  c.  143,  li  80,  81,  82,  84,  85,  86,  docks.    L,  pp.  597,  600. 
64,  c.  39,  i  30,  pilots.     II.,  p.  896. 
Oeorge  IV., 

6,  c.  79,  gas  companies.    I.,  p.  108. 

6,  c.  187,  ?  3,  docks.    L,  pp.  685,  596. 

6,  c.  187,  l^  130-136,  docks.    I.,  pp.  598,  599,  600. 

7  &  8,  c.  18,  i  1,  spring-guns.    L,  pp.  301,  302. 

7  &  8,  c.  75,  license  to  navigate  Thames.    11.,  p.  896. 
Henry  VI., 

23,  c  10,  construction  of  word  "  may."    I.,  p.  557. 
Henry  VIII., 

22,  0.  5,  bridges.    L,  p.  663 ;  H.,  p.  700. 
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23, ,  drainage.    11.,  p.  643. 

Victoria, 
2  &  3,  0.  46,  §  54,  streets.    H.,  p.  1087. 

7  &  8,  c.  15,  Factory  Acts.    H.,  pp.  956,  958,  961,  968,  964,  966,  1007,  1011. 
7  &  8,  c.  80,  docks.    I.,  p.  584. 
7  &  8,  u.  106,  drainage.    IL,  p.  1090. 

7  &  8,  u.  112,  Shipping  Act.    H,,  p.  957. 
8,  c.  20,  i  86,  fires.    I.,  pp.  126,  128. 

8  &  9,  c.  20,  i  47,  fence  laws.     I.,  p.  521. 
8  &  9,  c.  20,  §  68,  fence  laws.    I.,  p.  517. 

8  &  9,  c.  66,  §  16,  contamination  of  water  by  gas.    I.,  p.  108. 

9  &  10,  c.  62,  deodands  abolished.    11.,  p.  1275. 

9  &  10,  c.  93,  Lord  Campbell's  Act.    I.,  p.  365 ;  IL,  pp.  1040,  1042,  1272,  1275. 

10  &  11,  c.  27,  harbors,  docks,  and  piers.    L,  p.  597. 

11  &  12,  c.  63,  5§  68,  117,  public  health.    11.,  p.  715. 
14  &  15,  c.  64,  docks.    L,  pp.  596,  600. 

17  &  18,  c.  120,  ^5  77,  110,  111,  highways.     U.,  p.  905. 

17  &  18,  c.  120,  §  225,  Metropolitan  Local  Management  Act.    IL,  p.  909. 

18  &  19,  c.  120,  incorporating  vestrys  as  boards  of  health.    LL,  p.  715. 

19  &  20,  c.  38,  Factory  Acts.    IL,  pp.  956,  961,  963,  964. 
24  &  25,  c.  100,  ?  39,  spring-guns,  etc.    L,  pp.  801,  302. 

26  &  27,  c.  100,  dogs.    L,  p.  218. 

27  &  28,  c.  95,  action  for  death  from  wrongful  act  brought  in  the  name  of  the 
beneficiaries.    II.,  p.  1276. 

28  &  29,  c.  60,  ?  1,  dogs.    I.,  pp.  218,  219. 

85  &  36,  c.  76,  I  26,  Mining  Act.    II.,  p.  1008. 

41  &  42,  c.  16,  I  5,  Factory  Act.    II.,  p.  1007. 
William  III., 

9  &  10,  c.  7,  ?  1,  fireworks.    H.,  p.  1087. 
William  IV., 

5  &  6,  c.  50,  i  70,  endangering  travel.    L,  pp.  350,  388. 
Fkench,  — 
Code  Civil, 

liv.  2,  tit.  4,  o.  1,  art.  640,  subjacent  support.    I.,  p.  274. 

STATUTORY  DUTY, 

disregard  of,  Is  negligence  per  se.    L,  p.  558. 

disregard  of  statutory  obligation  on  the  part  of  proprietor  of  public  works  to 

keep  his  works  in  repair.    I.,  p.  558. 
failure  to  perform,  is  negligence  per  se.    II.,  p.  1232. 

STEAM-BOILER, 

liability  of  the  proprietor  of  a  manufacturing  establishment  for  injury  to  adja- 
cent property  caused  by  the  explosion  of.     Losee  v.  Buchanan,  I.,  p.  47. 
owner  of,  not  liable  for  damages  caused  by  explosion  of,  without  proof  of  negli- 
gence.   I.,  pp.  96,  112. 
liabilities  of  owners  of,  to  their  servants  for  explosions  of.    H.,  p.  990. 
efi'ect  of  contributory  negligence  of  engineers  in  charge  of.    II.,  p.  1018. 

STEAM-WHISTLE, 

frightening  horses  on  the  highway,  when  actionable.     I.,  pp.  351,  353. 
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STREET-RAILWATS,     (See  Horsb-Eailwats.) 
SUBJACENT  SUPPORT,     {See  Support  of  Land.) 

SUNDAY, 

doctrine  of  the  New  England  courts  denying  the  right  of  action  on  the  part  of 
a  traveller  for  an  injury  received  while  travelling  on  Sunday,  examined.  11., 
p.  1093. 

rule  in  New  Hampshire.     II.,  p.  1095. 

rule  in  Iowa.    II.,  p.  1096. 

SUPERINTENDENT, 

when  a  vice-principal  and  when  a  fellow-servant.     II.,  p.  1028  ei  seq. 

SUPPORT  OF  LAND, 

right  of  lateral  support  discussed.    I.,  p.  49. 

when  action  does  not  lie  for  removing  lateral  support.    I.,  p.  75. 
liability  for  removing  the.     I.,  pp.  249-282. 

removing  the  lateral  support.     Panton  v.  Holland,  I.,  p.  249 ;  Gilmore  v. 

Driscoll,  I.,  p.  254. 
removing  subjacent  support.     Humphreys  v.  Brogden,  L,  p.  263 ;  note, 

p.  280. 
right  of  lateral  support  defined.    I.,  p.  274. 

negligent  deprivation  of  this  right.    I.,  p.  276. 
rule  where  work  is  done  by  an  independent  contractor.    I.,  p.  278. 
how  in  case  of  corporations.     I.,  p.  278. 
effect  of  contributory  negligence.     I.,  p.  279. 
remedy ;  an  action  for  damages  or  an  injunction.    I.,  p.  280. 
statute  of  limitations  begins  to  run  from  the  date  when  the  Injury  actu- 
ally accrues.     I.,  p.  280. 
when  one  proprietor  may  lawfully  dig  below  his  neighbor's  foundation. 
Panton  v.  Holland,  I.,  p.  249. 
municipal  corporation  not  liable  to  abutting  owner  for  removing  lateral  sup- 
port by  excavating  in  highway.     Nvrthem  Transp.  Co.  v.  Chicago,  II.,  p.  692. 

SURFACE-WATER, 

liability  of  railway  company  for  diverting  surface-water  on  one's  land.    I.,  p. 
572. 

SURVEYOR  OF  HIGHWAYS,     {See  Overseer  of  Highways.) 

in  England,  not  answerable  personally  to  private  action  for  the  non-repair  of 
highway.     I.,  p.  624. 

SWINGING  SIGNS, 

owner  who  unlawfully  hangs  a  sign  over  a  street  must  pay  the  damages  from 

its  being  blown  down  by  an  extraordinary  gale.     Salisbury  v.  Herchenroder, 

n.,  p.  1067. 
SWIVEL  BRIDGES,     (See  Drawbridges.) 

TEAMS   STANDING  IN  STREETS, 

when  an  actionable  nuisance.    I.,  p.  354. 

TELEGRAPH   COMPANIES, 

liability  of,  for  negligence.    IL,  p.  828. 
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nature  of  the  liability  of  telegraph  companies,  and  their  power  to  malce 
regulations  limiting  their  liability.  Westei~n  Union,  Tel.  Co.  v.  Carew, 
n.,  p.  828. 

general  liability  of  such  dompanies  stated ;  not  insurers,  but  liable 

for  negligence.     Ibid. 
validity  of  stipulations  on  blanks  limiting  liability.    Hid. ;  II.,  p. 

829. 
stipulation  against  liability  where  message  is  not  repeated.    Jbid. ; 

n.,  p.  829. 
stipulation  against  liability  for  faults  of  connecting  lines.     Ibid.; 
II.,  p.  829. 
nature  and  extent  of  the  liability  of  telegraph  companies.    II.,  p.  835. 

exercise  a  public  employment,  and  obliged  to  transmit  messages, 
n.,  p.  836. 

but  not  liable  as  a  common  carrier.    11.,  p.  837. 
liability  on  a  principle  of  negligence.    II.,  p.  837. 
degree  of  care  required.     II.,  p.  837. 
failure  to  transmit  message  primS,  facie  evidence  of  negligence. 

11.,  p.  837. 
burden  of  proof  on  company  to  excuse  failure.    II.,  p.  837. 
must  forward  messages  in  the  order  in  which  they  are  received. 

II.,  p.  838. 
required  by  statute  to  receive  and  forward  dispatches  over  other 

lines,    n.,  pp.  838,  839. 
actions  for  penalties  given  by  such  statutes.    H.,  pp.  838,  839. 
not  liable  for  failure  of  connecting  line.    II.,  p.  839. 
condition  stipulating  against  liability  for  failure  of  connecting  line 
upheld,    n.,  p.  839. 

rule  where  company  neglects  to  furnish  correct  market- 
reports,     n.,  p.  839. 
regulations  limiting  liability.    II.,  p.  840. 

stipulations  in  blanks  limiting  liability.     11.,  p.  841. 
power  to  limit  liability,  how  far  modified  by  statute.    II.,  p.  841. 
validity  and  effect  of  regulation  that  dispatch  must  be  repeated.    II.,  pp. 
841-844. 

such  condition  no  excuse  for  non-delivery  or  delay.    II.,  p.  845. 
stipulation  against  liability  in  night-messages.    II.,  p.  845. 
regulations  limiting  time  in  which  claims  for  damages  must  be  pre- 
sented,   n.,  p.  846. 
proof  of  knowledge  of  regulation  limiting  liability.    II.,  p.  846. 
parties  to  actions  against  telegraph  companies.    II.,  p.  847. 
declarations  of  the  company's  agents.    II.,  p.  848. 

measure  of  damages  in  actions  against  telegraph  companies.    II.,  pp. 
848-860. 

general  rules  applied.    11.,  p.  848. 

actual  damages  the  general  standard  of  recovery.    H.,  p.  850. 
a  case  where  "  liberal  damages  "  were  allowed.    11.,  p.  851. 
application  of  the  maxim,  Causa  proxima  non-renwta  speciatur, 
to  this  subject.    II.,  p.  851. 
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TELEGRAPH  COMPANIES  —  Continued. 

loss  of  uncertain  and  contingent  profits  not  allowed  as  damages. 

n.,  p.  851. 
loss  of  profit  on  intended  contract.    II.,  p.  853. 
■where  telegram  is  unintelligible  to  the  agent  of  the  company  who 

received  it  for  transmission.    H.,  pp.  853-858. 
duty  of  the  person  suffering  the  damage^  on  discovering  the  failure 
of  the  company.    11.,  p.  858. 
TELEGRAPH  -  POLES, 

erected  in  the  highway  a  nuisance.     U.,  p.  789. 

TELEGRAPHS, 

liability  of  proprietors  of,  for  negligence  in  construction  and  repair.    L,  p.  556. 

TELEGRAPH-WIRES, 

endangering  travellers  on  highways.    I.,  p.  349. 

TENNESSEE, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.    I.,  p.  215. 

exceptional  doctrine  touching  liability  of  master  to  servant  for  injury  arising 
from  negligence  of  fellow-servantj    II.,  p.  1026. 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.  II.,  p.  1306. 
TEXAS, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1306. 

TEXAS  CATTLE, 

statutes  forbidding  the  importation  of,  unconstitutional.    I.,  p.  207. 

TOLL-BRIDGES,     {See  Bridge.) 

injuries  to  travellers  upon;  degree  of  care  exacted  of  proprietors  of  such 
structures.    I.,  p.  317. 

TOWNS,     (See  Municipal  Corporatioh';  Qttasi-Municipal  Coepobation.) 

in  New  England,  not  liable  at  common  law  to  private  action  for  non-repair  of 

highways  and  bridges,  but  liable  by  statute.     I.,  p.  620. 
in  New  York,  not  liable  to  private  action  for  non-repair  of  highways.    I.,  p. 
621. 

so  in  Illinois.     I.,  p.  622. 

TOWNSHIPS,     {See   Municipal   Corporation;    Quasi-Municipal   Corpora- 
tion.) 
in  Michigan,  not  liable  to  private  action  for  non-repair  of  highways  and  bridges. 
L,  p.  621. 

otherwise  in  Pennsylvania.    I.,  p.  622. 

TRAVELLERS,     (See  Highways;  CoNTErBUTORT  Nbgligkncb.) 

collisions  between  travellers  and  railway  trains  at  railway-crossings.    I.,  pp. 

401-432.     (See  Railway-Crossings.) 
statutes  giving  damages  for  non-repair  of  highways,    n.,  p.  797. 

TRAVELLING  ON  SUNDAY,    (See  Sunday.) 

TREES, 

rule  of  damages  for  injuries  to.    IL,  p.  1262. 

TRESPASS,    (See  Form  op  Action.) 

distinction  that  where  the  injury  is  the  immediate  consequence  of  the  act  done 
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TBESPASS  —  Continued. 

it  is  a  trespass,  and  where  the  injury  is  the  mediate  or  consequential  result 
of  the  act  it  is  no  trespass.     Fletcher  v.  Rylands,  I.,  pp.  12,  15. 

every  entr}'  upon  land  contrary  to  the  owner's  permission  said  to  be  a  trespass. 
I.,  pp.  52,  53. 

qualifications  of  this  rule.     I.,  p.  53. 

children  liable  for,  the  same  as  adults.     I.,  p.  246. 

railway  company  taking  right  of  way  without  permission  or  proper  proceed- 
ings, primi  facie  liable  as  a  trespasser  for  the  animals  of  the  land-owner,  if 
killed  by  its  train.     I.,  p.  512. 

public  oflBcers  liable  to  individuals  for.    II.,  pp.  822-824. 

when  master  liable  in,  for  wrong  of  servant.     Gregory  v.  Piper,  II.,  p.  869. 

liability  of  master  for  servant's  trespass.    II.,  p.  889. 

trespassers  generally  lose  right  of  action  for  negligent  injuries.    II.,  p.  1162. 

children  trespassing  does  not  preclude  their  recovering  for  negligent  injuries. 
Lynch  V.  Nurdin,  II.,  p.  1140 ;  note,  IL,  p.  1192. 

authority  of  Lynch  v.  Nurdin  discussed.    IL,  p.  1192. 

rule  in  the  United  States.    II.,  p.  1194. 

TRESPASSERS, 

as  to  injuries  to,  from  exposed  machinery  and  dangerous  places  in  real  property, 

see  Real  Property. 
right  to  defend  one's  premises  against,  by  spring-guns,  man-traps,  and  the  like. 

I.,  pp.  300-303. 
travellers  upon  the  track  of  street-railways  are  not.    I.,  p.  396. 
injuries  to  persons  on  railway  tracks  at  other  places  than  at  highway  crossings. 

I.,  pp.  432-462.     (See  Railwat-Crossinqs.) 
TRESPASSING-  ANIMALS,     {See  Animals.) 

liability  for  setting  spring-guns,  dog-spears,  and  other  insti-umeuts  of  destruction, 

to  protect  one's  premises  against.    I.,  p.  300. 

TRUSTEES  OF  PUBLIC  WORKS, 

liability  of,  for  negligence.     I.,  p.  546. 

liable  out  of  the  trust-fund  for  non-repair  of  the  works  under  their  control. 

Mersey  Docks  v.  Gibbs,  I.,  p.  581;  note,  I.,  p.  622. 
not  entitled  to  notice  of  defect,  if  ignorance  was  the  result  of  negligence.     Ibid. 

TUNNELS, 

liability  of  municipal  corporations  for  failing  to  keep  in  repair.    IL,  p.  798. 

TURNPIKE  COMPANY, 

right  of,  to  use  soil  of  the  highway  in  making  repairs.     I.,  p.  343. 

liability  of,  for  negligence  in  construction  and  non-repair.     L,  p.  556. 

who  liable  to  repair  where  turnpike  has  been  appropriated  by  a  railroad.    L, 

p.  560. 
bound  to  repair  until  the  turnpike  has  been  reappropriated  by  the  public    L, 

p.  560. 
degree  of  care  in  keeping  works  in  repair.     I.,  p.  561. 
not  entitled  to  notice  of  defect.     I.,  p.  561. 
whether  liable  for  latent  defects.     I.,  p.  561. 
in  some  States,  liability  that  of  an  insurer.    I.,  p.  562. 
liability  for  injury  from  obstruction  outside  the  width  required  to  be  kept  in 
repair  by  statute.    I.,  p.  573. 
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TURNPIKE  COM.PANY— Conninaed. 

liability  for  negligence  in  the  performance  of  obligation  gratuitously  assumed. 
I.,  p.  573. 


UNFENCED  MACHINERY, 

liability  of  owners  of  factories  for  injuries  to  servants  from  unfenced  machinery 
under  English  statutes,  and  effect  of  contributory  negligence  on  the  part  of 
the  servant.     Holmes  v.  Clarke,  II.,  p.  953 ;  note,  II.,  p.  1007. 

UNFORESEEN  CAUSE,     {See  Proximatb  and  Remotk  Cause.) 

USE  AND  OCCUPATION, 

loss  of,  an  element  of  damage  for  injuries  to  real  property.     II.,  p.  1260. 

UTAH, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     XL,  p.  1308. 

VAXUTE, 

evidence  of,  absence  of  employees  of  defendant  in  actions  against  railroad 
companies  for  killing  animals.     I.,  p.  514. 

VARIANCE, 

between  allegations  and  proof.     EL,  pp.  1247-1249. 

between  pleadings  and  proof  in  actions  under  statutes  against  railway  compa- 
nies for  killing  animals.     I.,  p.  538. 

VEHICLE, 

contributory  negligence  for  traveller  to  use  defective  vehicle.    II.,  p.  1208. 

VENDING  DANGEROUS  GOODS, 

liability  of  a  wholesale  dealer  who  vends  a  poisonous  drug  with  a  label  indi- 
cating that  it  is  a  harmless  medicine,  where  the  drug  is,  without  negligence, 
prescribed  to  a  patient,  who  takes  it  and  dies.  Thomas  v.  Winchester,  I.,  p. 
224. 
the  liability  of  the  vendors  of  dangerous  goods  or  defective  machinery  where 
injury  subsequently  accrues  by  reason  of  the  character  of  the  goods  or 
defect  in  the  machinery,  discussed.     L,  pp.  232-236. 

whether  the  vendor  is  liable  where  the  injury  accrues  to  a  person  other 

than  the  vendee.     I.,  p.  233. 
whether  the  vendor  is  liable  in  the  absence  of  knowledge  of  the  danger- 
ous or  defective  character  of  the  goods.    I.,  p.  235. 
what  if  the  act  or  negligence  of  a  responsible  agent  intervenes  before 
the  catastrophe.    I.,  p.  236. 

VENDOR, 

not  liable  on  the  principle  respondeat  superior  for  wrongs  committed  by  his 
vendee.    IL,  p.  896. 

VERDICT, 

defective  pleadings,  when  cured  by  verdict.    IL,  p.  1255. 

VERMONT, 

liability  for  trespasses  of  domestic  animals  under  statutes  o£    L,  p.  215. 
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VERMONT  —  Continued. 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     II.,  p.  1308. 

VESSELS, 

non-liability  of  owners  of,  for  injuiies  to  trespassers  in  consequence  of  hatches 
being  left  open.    I.,  p.  310. 

VICE -PRINCIPAL, 

master  liable  to  servant  for  injuries  flowing  from  negligence  of.    IL,  p.  974. 
when  a  servant,  is  deemed  the  vice-principal  of  his  master,  and  not  a  fellow- 
servant  with  those  engaged  under  him.    II.,  p.  1028. 

VICIOUS  ANIMALS,     {See  Animals.) 

VINDICTIVE  DAMAGES,     (See  Damages.) 

VIOLATION  OF  LAW, 

does  not  preclude  recovery  of  damages  if  collateral  to  the  wrong  com- 
plained of.     Welch  V.  Wesson,  II.,  p.  1077. 

(See  Pkoximate  and  Remote  Cause.) 
VIRGINIA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.    II.,  p.  1308. 

VISIIO.IS, 

as  to  liability  of  owners  of  real  property  for  injuries  to  visitors,  in  conse- 
quence of  dangerous  places  in  their  houses  or  on  their  grounds,  see  Real 
Property. 

VOLUNTEERS, 

assisting  servant  of  another  have  no  right  of  action  against  master.  II.,  p. 
1045. 


"WAGES, 

whether  a  person  works  at  wages  or  by  the  job  a  test  by  which  to  determine 

whether  he  is  a  servant  or  a  contractor.     II.,  p.  912. 
earned  subsequent  to  injury  not  considered  in  reduction  of  damages.    H.,  p. 
1271. 

"WANTON  HSrjURT, 

a  subject  of  exemplary  damages.    II.,  p.  1264. 

of  servant,  when  master  not  liable  for,  see  Master  akd  Skrtant. 

"WATER,    (See    Consequential   Damages;   Mines;   Municipal   Corporation; 
Real  Property.) 
liability  for  failing  to    restrain   water  artificially  collected  on  owner's  land. 

Fletcher  v.  Rylands,  I.,  p.  2. 
liability  of  one  mine-owner  for  water  escaping  into  his  neighbor's  mines.    I., 

p.  77.   . 
tenant  whose  sewage  escapes  into  his  neighbor's  cellar  must  pay  damage, 

although  not  guilty  of  negligence.    I.,  p.  80-83. 
the  owner  of  a  reservoir  not  liable  for  damages  done  by  water  escaping  there- 
from in  consequence  of  an  unprecedented  flood,  without  proof  of  negligence. 
L,  p.  86. 

nor  where  the  water  is  released  by  a  wrong-doer.    I.,  p.  89. 
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WATl^'R— Continued. 

when  land-owner  liable  for  artificially  turning  surface-water  into  his  neighbor's 
cellar.     I.,  p.  94. 

Anaerican  doctrine  touching  liability  for  damage  done  by  the  escape  of  water, — 
as  that  one  who  collects  or  uses  water  for  lawful  purposes  is  not  liable  for 
damage  done  by  its  escaping  unless  there  has  been  something  unlawful  in 
the  manner  of  keeping  or  using  it  —  that  is,  unless  he  has  been  guilty  of  negli- 
gence; the  subject  discussed  and  illustrated.    I.,  pp.  101-106. 

liability  of  one  who  accumulates  water  in  masses  upon  his  own  land  by  arti- 
ficial means,  for  injuries  to  others  by  its  percolating  through  the  soil;  such 
a  proprietor  held  liable  irrespective  of  the  question  of  negligence.  I.,  pp. 
103,  104. 

WATER  COMPANIES, 

liability  of,  for  bursting  of  reservoir.     Bailey  v.  New  York,  II.,  p.  652. 
municipal  corporation  liable  for  negligence  of  public  commissioners  of  water- 
works.    Ibid. 

WATERCOURSES, 

liability  of  one  who  injures  the  land  of  another  by  interfering  with  a  running 

stream.     I.,  p.  50. 
liability  of  one  who  drowns  the  land  of  another  by  raising  the  height  of  water 

in  a  natural  stream.     I.,  p.  50. 
as  to  liability  of  municipal  corporations  for  interfering  with  water  in  its  natural 

channels,  see  Munioipai,  Cokpobation. 

WATER-WORKS, 

liability  of  proprietors  of,  for  negligence  in  construction  and  repair.     I.,  p.  557. 

WAIVER, 

by  servant  of  right  of  action  against  master  for  negligent  injuries.     Laning  v. 
New  York  Central  R.  Co.,  II.,  p.  932;  notes,  H.,  pp.  1008,  1026. 
[See  Master  and  Sbkvant.) 
distinction  between  contributory  negligence  and  waiver  of  right  of  action.     11., 
p.  1147. 

WERE  GILD, 

an  ancient  Saxon  custom  of.     II.,  p.  1274. 

WEST  VIRGINIA, 

statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.  II.,  p. 
1309. 

WHARVES, 

injuries  to  customers  and  licensees  in  consequence  of  dangerous  defects  in  pub- 
lic wharves  and  piers.     I.,  p.  816. 

liability  of  proprietors  of,  for  negligence  in  construction  and  repair.     I.,  p.  557. 

liability  of  trustees  of  public  wharves  for  negligence  of  their  servants.  Mersey 
Docks  V.  Oibbs,  1,  p.  581 ;  note,  I.,  p.  622. 

WIPE, 

husband  must  join  in  actions  for  injuries  to.     II.,  p.  1240. 

WILFUL  INJURY, 

a  subject  of  exemplary  damages.    EC.,  p.  1264. 
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WISCONSIN, 

liability  for  trespasses  of  domestic  animals  under  statutes  of.     I.,  p.  215. 
statutes  of,  giving  a  right  of  action  for  injuries  resulting  in  death.     II.,  p.  1309. 

WRONG-DOER, 

liability  of  municipal  corporation  for  obstructions  in  highways,  placed  there 
by  independent  wrong-doers.     II.,  pp.  787-789. 

right  of  corporation  to  maintain  action  over  against  wrong-doer  for  re- 
imbursement.    II.,  pp.  789,  790. 

measure  of  damages  in  such  actions.     II.,  p.  791. 

"WRONGFUL  ACT,  NEGLECT,  OR  DEFAULT," 

meaning  of  these  expressions  in  statutes  giving  a  right  of  action  for  injuries 
resulting  in  death.    11.,  p.  I:i77. 


